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CASES    ON   BILLS   AND   NOTES. 


CHAPTER    VI. 
OBLIGATIOKS   OF  PARTIES  TO  BILLS  AND  NOTES. 


SECTION  I. 

Acceptor  and  Maker. 

ANONYMOUS. 

In  the  Queen's  Bench,  Eastee  Teem,  1705. 

[Reported  in  6  Modern  Reports,  138.] 

Pee  CuEiAM.  Interest  upon  a  bill  of  exchange  commences  from 
demand  made  ;  and  therefore,  if  there  be  no  demand  made  until  action 
brought,  the  defendant  may  plead  tender  and  refusal,  and  uncore prist, 
and  so  discharge  himself  of  interest ;  but,  if  it  be  the  defendant's  fault 
that  demand  could  not  be  made,  as  if  he  were  out  of  the  kingdom, 
there  want  of  demand  ought  not  to  prejudice  the  plaintiff.  * 

I  Murray  v.  East  India  Co.,  5  B.  &  Al.  204 ;  In  re  Herefordshire  Co.,  L.  R.  4  Eq. 
250  (semUe);  Bradford  u.  Cooper,  1  La.  An.  325;  Burton  ;;.  Chaney,  3  La.  An.  838; 
Lancaster  o.  Carriel,  5  La.  An.  147 ;  Gantreau  v.  Verret,  11  La.  An.  78 ;  Bank  of 
Charlotte  v.  Davidson,  70  N.  Ca.  118;  County  of  Beaver  v.  Armstrong,  44  Pa.  63; 
Emlen  v.  Lehigh  Co.,  47  Pa.  76,  83  (semble) ;  Lang  v.  Brailsford,  1  Bay,  222,  accord. 

Francis  v.  Castleman,  4  Bibb,  282 ;  Ash  ».  Brewton,  1  Bay,  243 ;  Collier  v.  Gray, 
Overt.  110,  contra. 

See  also  Kenner  v.  Peck,  2  La.  An.  938 ;  Conrad  v.  City  Bank,  7  La.  An.  4 ;  Miller 
V.  Bank  of  Orleans,  5  Whart.  503 ;  North  Pa.  R.  R.  v.  Adams,  54  Pa.  94. 

Conf.  Dent  v.  Dunn,  3  Camp.  296 ;  Laing  v.  Stone,  2  M.  &  Ry.  561.  —  Ed. 


TOL.   II. 


2  BARBER    V.    BACKHOUSE    AND    OTHERS.       [CHAP.  VI. 

ANONYMOUS. 

In  the  Common  Pleas,  Easter  Term,  1738. 

[Beported  in  Practical  Register,  858.] 

Action  on  a  promissory  note  by  the  indorsee  against  the  drawer : 
the  defendant  demurred,  and  showed  for  cause  that  no  notice  was 
alleged  to  be  given  to  the  drawer  of  the  indorsement. 

Helfield,  for  the  defendant.  Holmes  v.  Twist,^  Henning's  Case,^ 
Lilly's  Entries,  43,  44,  45,  73 ;  Cliffs  Entries,  913,  914 ;  Salk.  457 ; 
Lawrence  v.  Jacob.' 

Curiam.  This  book  is  false,  for  the  judgment  was  affirmed  in  B.  R. 
There  is  no  need  of  notice.  Judicium  pro  querente.* 


BARBER  V.  BACKHOUSE  and  Others. 

At  Nisi  Peius,  coram  Lord  Kenton,  C.  J.,  Sittings  aeter 
Easter  Term,  1791. 

[Reported  in  Peake,  61.] 

Assujipsit  on  a  bill  of  exchange.  Brown,  one  of  the  defendants, 
had  suffered  judgment  by  default :  the  other  defendants  had  paid  £5  9s. 
into  court. 

As  to  the  remainder  of  the  money  contained  in  the  bill,  they  con- 
tended they  were  not  liable.  The  case  was  as  follows  :  the  £5  9s. 
paid  into  court  was  the  amount  of  the  plaintiff's  bill  for  business  done 
as  an  attorney  for  all  the  defendants  ;  the  remainder  of  the  money  was 
for  business  done  for  Brown  only.  The  bill  was  drawn  by  Brown  on 
the  partnership,  and  accepted  by  him  unknown  to  the  other  de- 
fendants. 

iaw,  for  the  plaintiff,  contended  that  the  £5  9s.  paid  into  court 
could  not  be  applied  to  any  other  count  but  that  on  the  bill  of  ex- 
change, for  there  was  no  count  on  an  attorney's  bill;  and,  if  the  bill 
was  good  for  part,  it  was  good  for  the  whole. 

1  Hob.  51.  2  Cro.  j^c.  432.  8  8  Mod.  43. 

'  Lawrence  u.  Jacob,  8  Mod.  43;  Skip  v.  Hook,  Com.  563;  Heald  v.  Johnson, 
2  Smith,  44;  Reynolds  v.  Davies,  1  B.  &  P.  626;  Skelton  v.  Halstead,  2  Dowl.  n.  s. 
69,  accord.  —  Ed. 
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LoRB  Kenton  declared  himself  to  be  clearly  of  a  contrary  opinion, 
and  on  this  opinion  a  verdict  was  given  for  the  defendant. 

Zaw  said  he  would  look  into  the  cases,  and  take  the  opinion  of  the 
court  upon  the  case,  if  he  found  them  favorable  to  him.  He  never 
moved  the  court  for  a  new  trial ;  but,  upon  Lord  Kenyon  in  the  next 
term  mentioning  this  case  in  the  course  of  argument,  Mr.  Law  said  he 
was  perfectly  satisfied  with  the  decision.^ 


UPTON  V.  LORD  FERRERS. 

In  Chancery,  before  Sir  Richard  Pepper  Arden,  M.  R.,  Feb- 
ruary 23,  March  2,  4,  1801. 

[Reported  in  5  Vesey,  801.] 

A  THIRD  •'  question  was  upon  the  rate  of  interest  upon  a  promissory 
note,  payable  on  demand.     The  Master  had  allowed  only  4  per  cent. 

Master  of  the  Rolls.  As  to  the  question  upon  the  interest  of 
the  promissory  note,  it  ought  to  be  5  per  cent.  Nothing  is  more  clear 
than  that,  where  there  is  a  written  instrument  promising  to  pay  at  a 
given  day,  interest  is  given  at  law  by  way  of  damages ;  or,  where  it  is 
payable  on  demand,  from  the  day  of  the  demand.  In  a  case  ^  that  was 
before  me,  I  spoke  to  Lord  Kenyon,  and  found  it  was  so  at  law  ;  and 
it  would  be  ridiculous  to  have  a  different  rule  in  this  court.  There- 
fore, 5  per  cent  must  be  allowed  on  this  note  from  the  time  of  the 
demand.* 

1  It  is  a  familiar  principle  of  the  law  of  partnership  that  one  who  receires  a  part- 
nership security  for  a  private  debt  of  one  of  the  partners  must  prove  at  his  peril  that 
the  security  was  given  by  the  authority,  express  or  implied,  of  all  the  members  of 
the  firm.  Leverson  v.  Lane,  13  C.  B.  n.  s.  278  ;  Kendal  v.  Wood,  L.  R.  6  Ex.  243  ; 
1  Lindley,  Part.  (3  ed.)  345  ;  Story,  Part.  (6  ed.)  §  133.  In  accordance  with  this  prin- 
ciple, it  may  be  doubted  whether  the  defendants  in  Barber  v.  Backhouse,  supra,  could 
liave  been  held  liable  for  any  thing  in  an  action  upon  the  bill  itself,  had  they  chosen 
to  resist  payment.    But  see  EUston  v.  Deacon,  L.  R.  2  C.  P.  20.  — Ed. 

2  Only  so  much  of  the  case  is  given  as  relates  to  this  question. 

3  Parker  v.  Hutchinson,  3  Ves.  Jr.  133. 

<  Gotten  V.  Horsemanden,  Pract.  Reg.  357 ;  Blaney  v.  Hendricks,  2  W.  Bl.  761 
(semble);  Lowndes  v.  CoUens,  17  Ves.  27;  In  re  Herefordshire  Co.,  L.  R.  4  Eq.  250; 
Vaughan  v.  Goode,  Minor,  417  ;  Ring  v.  Biscoe,  13  Ark.  583;  Ziel  ;;.  Dukes,  12  Gal, 
479;  Dillon  v.  Dudley,  1  A.  K.  Marsh.  66  ;  Patrick  v.  Clay,  4  Bibb,  246 ;  Nelson  v. 
Cartmel,  6  Dana,  7 ;  Bank  of  Kentucky  v.  Thornsberry,  3  B.  Mon.  519 ;  Dodge 
V.  Perkins,  9  Pick.  368,  380  (semUe) ;  Etheridge  v.  Binney,  9  Pick.  272, 279  (semble) ; 
Burnham  ».  Allen,  1  Gray,  49B,  499  (sem6Ze);  Scudder  u.  Morris,  2  Penningt.  318; 
Rogers  v.  Colt,  1  Zab.  19 ;  Larason  c.  Lambert,  7  Halst.  254 ;  Bank  Commissioners 
V.  Lafayette  Bank,  4  Edw.  Ch.  287 ;  Rensselaer  Factory  v.  Reid,  5  Cow.  587  (senile) ; 
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LAXTON"  V.  PEAT. 
At  Nisi  Pkius,  coram  Lord  Ellenborough,  C.  J.,  JtrNs  23,  1809. 

[Reported  in  2  Campbell,  185.]  i 

AcTioiT  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange. 

The  bill  was  drawn  by  one  Hunt,  and  accepted  for  his  accommo- 
dation by  the  defendant.  The  plaintiff  gave  value  for  it ;  but  had 
notice  of  the  circumstances  of  its  original  formation.  When  it  be- 
came due,  he  received  part  payment  from  Hunt,  and  gave  him  time 
to  pay  the  remainder,  without  the  concurrence  of  the  defendant. 

JV.  G.  Clarke,  for  the  plaintiff,  contended  that  the  defendant  was 
still  liable  for  such  part  of  the  sum  mentioned  in  the  bill  as  remained 
unpaid.  Although  the  drawer  might  be  discharged  by  the  holder's 
giving  time  to  the  acceptor,  it  had  been  decided  that  nothing  would 
discharge  the  acceptor  but  satisfaction  of  the  bill  or  an  absolute 
renunciation  of  all  claim  upon  him  in  respect  of  it. 

Lord  Ellenboeough.  This  being  an  accommodation  bill  within 
the  knowledge  of  all  the  parties,  the  acceptor  can  only  be  considered 
a  surety  for  the  drawer  ;  and,  in  the  case  of  simple  contracts,  the  surety 
is  discharged  by  time  being  given,  without  his  concurrence,  to  the 
principal.  The  defendant's  remedy  over  is  materially  affected  by  the 
new  agreement  into  which  the  plaintiff  entered  with  the  drawer  after 
the  bill  was  due.  The  case  is  exactly  the  same  as  if  the  bill  had  been 
drawn  by  the  defendant,  and  accepted  by  Hunt  in  consideration  of  a 
debt  due.  According  to  many  authorities,  the  defendant,  upon  that 
supposition,  would  have  been  discharged,  by  the  time  given  to  Hunt ; 

Stowits  V.  Troy  Bank,  21  Wend.  186  {sembh) ;  Purely  v.  Philips,  11  N.  Y.  406  {semhle) ; 
Bisliop  V.  Sniiien,  1  Daly,  155;  Scovil  v.  Scovil,  45  Barb.  517 ;  Herrick  u.  Woolver- 
ton,  41  N.  Y.  581,  596;  Lewis  v.  Lewis,  2  Hayw.  (N.  Ca.),  32;  Atwood  v.  Bank  of 
Cliillicothe,  10  Oh.  526  {semhle) ;  Jacobs  v.  Adams,  1  Dall.  52 ;  Breyfogle  v.  Beckley, 
16  S.  &  R.  264 ;  Estate  of  Bank  of  Pa.,  60  Pa.  471 ;  Cannon  u.  Beggs,  1  McC.  370  ; 
Schmidt  v.  Limehouse,  2  Bail.  276,  accord. 

In  In  re  Herefordshire  Co.,  supra,  Lord  Romilly,  M.  R.,  said,  p.  253 :  "  The  only 
question  is,  whether  at  common  law,  when  a  banking  company  stops  payment,  you 
are  entitled  to  claim  interest  according  to  the  legal  rate  on  the  notes  of  the  bank 
from  the  moment  that  it  closes  its  doors,  without  making  any  demand  for  payment. 
I  am  of  opinion  you  are  not,  and  that  you  must  present  them  in  some  way  before 
interest  can  begin  to  run.  It  is  quite  clear  that,  in  the  case  of  a  bill  of  exchange, 
you  must  do  something  equivalent  to  making  a  claim  before  you  are  entitled  to  any 
interest  upon  it.  I  am  of  opinion  you  must  also  do  so  in  the  case  of  a  promissory 
note.  These  notes  are  payable  on  demand,  and  therefore  you  must  demand  pay- 
ment of  them."     Conf.  Taylor  v.  Mather,  67  N.  Y.  87.  —  Ed. 
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and  the  principle  of  these  authorities  applies  with  equal  strength  to 
the  facts  actually  given  in  evidence.  Plaintiff  nonsuited} 


SANDERSON  v.  BOWES  and  Othees. 
In  the  King's  Bench,  Novembeb  12,  1811. 

{Reported  in  14  East,  600.] 

The  plaintiff  declared  in  assumpsit  upon  a  promissory  note,  as 
bearer  thereof,  against  the  defendants  as  the  makers ;  and  stated  in 
his  first  count  that  whereas  M.  F.  (one  of  the  defendants),  for  himself 
and  the  other  defendants,  heretofore,  to  wit,  on  the  1st  of  September, 
1808,  at  Workington,  in  the  county  of  Cumberland,  to  wit,  at  London, 
&c.,^  according  to  the  form  of  the  statute,  made  a  certain  note  iu 
writing,  commonly  called  a  promissory  note,  and  thereby  on  demand 
promised  to  pay  at  the  banking-house  there,  to  wit,  at  Workington 
aforesaid,  to  one  R.  Nelson  or  bearer,  the  sum  of  £1  Is.  value  received  ; 
and  the  plaintiff  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London,  &c.,  duly  became,  and  before  and  at  the  time  of  the  exhib- 
iting of  this  bill  was,  and  still  is,  the  bearer  of  the  said  note  ;  whereof 

1  Collott  V.  Haigh,  3  Camp.  281 ;  Ex  parte  Glendinning,  1  Buck,  517 ;  Lacy  v. 
Lofton,  26  Ind.  324  (oTcrruling  Gordon  v.  Southern  Bank,  19  Ind.  192) ;  Adle  v.  Me- 
toyer,  1  La.  An.  254 ;  Parks  v.  Ingram,  22  N.  H.  283,  accord. 

In  Ex  parte  Glendinning,  Lord  Eldon  said,  p.  518  :  "  I  perfectly  remember  when 
it  was  for  the  first  time  laid  down  in  the  courts  of  law  that,  where  there  was  an 
acceptor  without  effects,  notice  of  the  dishonor  of  the  bill  need  not  be  given  to  the 
drawer.  This  rule  being  once  estabUshed,  there  naturally  sprang  out  of  it  a  new 
doctrine  as  to  the  respective  liabilities  of  the  drawer  and  acceptor  in  cases  where  the 
indorsee  had  notice  that  the  acceptance  was  given  merely  for  the  purpose  of  accom- 
modating the  drawer.  And  the  cases  go  the  full  length  of  determining  that,  as 
between  the  drawer  and  acceptor  and  indorsee,  with  notice,  the  drawer  should  be 
considered  as  the  principal ;  and,  if  the  indorsee  give  time  to  the  drawer,  that  shall 
discharge  the  acceptor.  These  eases  were  shaken  by  the  authority  of  Sir  James 
Mansfield,  which  in  this  and  in  every  other  court  is  entitled  to  be  received  with  the 
greatest  respect.  But  I  observe,  in  the  printed  report  of  the  case,  that  not  one  of  the 
numerous  decisions  of  this  court  were  called  to  that  judge's  attention.  Now  the 
practice  is  quite  familiar  in  this  court,  where  the  indorsee,  with  notice  of  the  accom- 
modation transaction,  has  recovered  upon  the  acceptance,  to  allow  the  acceptor  to 
prove  for  the  amount  under  the  drawer's  commission.  I  think  this  equity  naturally 
grew  out  of  the  doctrine  of  not  requiring  notice  to  be  given  when  the  acceptor  had 
DO  effects.  Although  no  man  more  than  myself  laments  the  introduction  of  that 
doctrine,  yet  I  cannot  overturn  what  has  been  for  many  years  acknowledged  and 
acted  upon  as  part  of  the  general  mercantile  law  of  the  country." 

See  Pooley  v.  Harradine,  7  E.  &  B.  431,  443.— Ed. 
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the  defendants  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
London,  &c.,  had  notice ;  by  reason  of  which  premises,  and  by  force 
of  the  statute,  &c.,  the  defendants  became  liable  to  pay  to  the  plaintiff 
the  said  sum  of  money  in  the  said  note  specified,  according  to  the 
tenor  and  effect  of  the  said  note.  And,  being  so  liable,  the  defendants, 
in  consideration  thereof,  afterwards,  to  wit,  at  London,  &c.,  undertook 
and  promised  the  plaintiff  to  pay  him  the  said  sum  of  money  in  the 
said  note  specified,  according  to  the  tenor  and  effect  of  the  said  note. 
There  were  several  other  counts  on  similar  notes,  and  also  the  common 
counts  for  money  paid,  money  had  and  received,  and  upon  an  account 
stated  ;  and  then  the  declaration  concluded  :  Yet  the  defendants,  not 
regarding  their  said  several  promises  and  undertakings  so  by  them  in 
manner  and  form  aforesaid  made,  &c.,  have  not  yet  paid  the  said  several 
suras  of  money,  &c.,  to  the  plaintiff,  although  often  requested  ;  but  the 
defendants  to  pay  the  same,  or  any  part  thereof,  have  hitherto  al- 
together refused,  and  still  do  refuse,  to  the  damage  of  the  plaintiff  of 
£30,  &e.  The  defendants  demurred  generally  to  all  the  counts  on  the 
promissory  notes,  and  pleaded  the  general  issue  to  the  money  counts. 

Richardson,  in  support  of  the  demurrer.  This  case  is  not  affected 
by  the  late  determination  of  this  court  in  Fenton  v.  Goundry,^  which 
was  the  case  of  an  acceptance ;  for  an  acceptance  is  no  part  of  the 
original  bill  of  exchange,  the  acceptor  coming  in  collaterally  to  the 
bill,  and  being  at  liberty  to  accept  it  or  not  as  he  pleases.  There  is 
no  decision  of  the  court  therefore  on  this  point,  and  the  only  case 
that  bears  against  the  plaintiff  is  that  of  Wild  v.  Rennards,^  where 
Bayley,  J.,  held  that,  if  a  promissory  note  were  made  payable  at  a  par- 
ticular place,  there  was  no  necessity  for  proving  that  it  was  presented 
there  for  payment  in  an  action  against  the  maker;  but  it  does  not 
appear  there  that  the  place  of  payment  was  incorporated  in  the  note. 
[Bayley,  J.  As  far  as  I  recollect,  the  place  was  not  incorporated  in 
the  note,  but  was  mentioned  in  a  memorandum  at  the  foot  of  it. J  In 
Saunderson  v.  Judge,  the  principal  point  decided  was  that  the  note 
need  not  be  presented  to  the  party  himself,  but  that  a  presentation  at 
the  place  pointed  out  in  the  note  as  the  place  of  payment  was  sufii- 
cient ;  and,  as  to  what  was  said  concerning  the  memorandum  being 
part  of  the  contract  or  not,  it  was  extra-judicial.  But  there  also  it 
appeared  that  the  place  of  payment  was  not  incoi-porated,  as  here,  in 
the  body  of  the  note,  but  in  a  memorandum  at  the  foot  of  it.  Other 
cases  of  this  description  were  tried  on  the  last  Northern  Circuit,  some 
at  Carlisle,  and  others  at  Lancaster,  in  all  of  which  Wood,  B.,  held  that 
application  for  payment  was  necessary  to  be  made  at  the  place  where 

1  1.3  East,  459. 

2  Sittings  in  Hilary  term,  1809,  cited  in  1  Camp.  425. 


BBCT.  I.]  SANDBESON   V.    BOWES  AND   OTHEKS.  7 

the  notes  were  made  payable.  At  Lancaster,  he  said  that  he  had  con- 
sidered the  subject  again  since  the  trial  of  the  first  cases  at  Carlisle, 
and  was  quite  satisfied  that  application  should  be  made  at  the  place  of 
payment  mentioned.  If  it  be  considered  on  principle,  there  is  nothing 
to  prevent  parties  from  making  their  contracts  in  what  form  they 
please,  and  the  terms  of  them  must  be  abided  by.  He  then  referred 
to  a  class  of  cases  collected  by  Mr.  Serjeant  Williams,  in  a  note  on 
Birks  V.  Trippet,^  where  a  distinction  is  taken  between  a  promise  to 
pay  a  mere  duty  upon  request,  which  needs  no  actual  request,  and  a 
promise  to  pay  a  collateral  sum  upon  request,  where  there  must  be  an 
actual  request ;  but  the  court  said  that  he  need  not  labor  that  point. 
He  observed  that  the  principle  of  all  those  cases  was  that,  where  the 
request  was  part  of  the  contract,  it  must  be  averred  in  the  declaration, 
and  proved.  Here,  then,  it  appears  that  a  request  of  payment  at  the 
particular  place  named  in  the  note  is  necessary  to  give  the  cause  of 
action,  because  both  the  request  and  the  place  are  part  of  the  contract. 
A  banker  has  a  particular  place  where  all  his  money  is  deposited,  and 
where  all  his  clerks  are  prepared  to  answer  demands  upon  him ;  and 
there  is  no  rule  of  law  to  restrain  him  from  making  his  notes  payable 
at  that  particular  place,  and  not  elsewhere.  He  cannot  be  prepared 
to  pay  all  his  notes  at  any  other  place  where  he  may  happen  to  be  at 
the  time,  and  the  inconvenience  would  be  excessive,  if  he  were  liable 
to  be  called  upon  elsewhere. 

Solroyd,  contra.  Upon  a  contract  of  this  nature,  it  is  not  necessary 
to  allege  any  special  request  either  as  to  time  or  place.  The  essence 
of  the  contract  is  a  promise  to  pay  the  money  everywhere,  and  the 
action  itself  is  a  sufficient  demand.  It  may  be  admitted  that  this  is 
distinguishable  in  the  form  of  the  contract  from  the  late  case  of  Fen- 
ton  V.  Goundry,''  but  it  must  be  governed  by  the  same  principle. 
Would  not  an  indorser  upon  default  of  the  makers  be  liable  to  pay 
the  note  anywhere  ?  The  distinction  is  well  taken  in  the  cases  re- 
ferred to  in  the  note  in  Saunders,  that  where  a  plaintiff  sues  for  a  duty, 
and  not  for  a  collateral  sum,  he  need  not  allege  a  special  request ;  but 
here  the  plaintiff  sues,  not  for  a  collateral  sum,  but  for  a  debt  due ; 
for  it  is  expressed  to  be  for  value  received  :  the  party  to  whom  the 
note  is  made  payable  might  have  brought  an  action  for  money  had 
and  received.  Where  an  acceptor  engages  to  pay  money  at  a  day 
certain,  no  special  request  is  necessary  to  be  alleged  or  proved  ;  neither 
is  it  in  the  case  of  a  drawer :  why,  then,  should  it  be  otherwise  where 
the  promise  stated  is  to  pay  at  a  particular  place  ?  In  the  case  of  a 
bond,  where  a  condition  is  stated  to  do  a  particular  thing,  the  penalty 
is  not  saved  by  the  obligee  not  having  done  something  which  he 
1  1  Saund.  33.  ^  13  East,  459. 
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engaged  to  do,  unless  his  omission  obstructed  the  obligor,  and  pre- 
vented him  from  doing  the  act,  and  he  did  all  he  could  towards  the 
performance  of  it.  The  oases  tipon  this  subject  are  collected  in  2  Com. 
Dig.  tit.  Condition,  L.  4,  5.  [Batlet,  J.,  looking  over  the  oases  col- 
lected under  the  same  title,  G.  9,  referred  to  one  which  says  that,  if  a 
place  certain  be  limited  for  payment,  the  party  is  not  bound  to  pay  it 
anywhere  else.^]  A  tender  and  refusal  are  equivalent  to  payment  against 
the  suit  of  the  party ;  but,  where  the  obligation  is  to  pay  to  a  third 
porson,  a  tender  and  refusal  will  not  save  the  bond.  If  the  obligor 
engage  to  go  to  a  particular  place  to  pay  the  money,  he  must  go  there 
with  it,  and  the  bond  is  not  saved,  if  he  do  not,  though  the  obligee 
were  not  at  the  place  ready  to  receive  it.  If  the  condition  of  the 
bond  be  that  the  obligor  will  enfeoff  the  obligee  of  certain  land  on  a 
particular  day,  it  is  not  sufficient  in  an  action  on  the  bond  for  the 
obligor  to  say  that  the  obligee  did  not  attend  at  the  day,  but  the 
obligor  must  show  that  he  went  to  the  land  and  executed  the  feoff- 
ment, and  was  ready  to  have  delivered  seizin,  but  that  the  obligee  was 
not  there  to  receive  seizin.  So,  in  covenant  for  non-payment  of  rent, 
the  lessee  may  plead  that  he  went  on  the  land  on  the  day,  &c.,  ready 
to  pay  the  rent,  and  that  no  one  came  to  receive  it  on  the  part  of  the 
lessor.  This,  therefore,  is  at  most  matter  of  defence.  Where  a  party 
promises  to  pay  money  at  a  particular  place,  he  may  not  be  bound  to 
pay  it  elsewhere  ;  but  if  comes  properly  by  way  of  defence  for  him  to 
show  that  he  was  ready  at  the  time  and  place  to  pay  the  money,  and 
that  the  plaintiff  was  not  there  ready  to  receive  it.  [Loed  Ellen- 
BOKOUGH,  C.  J.  Those  are  cases  where  money  is  to  be  paid,  or  some- 
thing to  be  done  at  a  particular  time  as  well  as  place  :  therefore  the 
party  may  readily  make  an  averment  tha,t  he  was  ready  at  the  time 
and  place  to  pay,  and  that  the  other  party  was  not  ready  to  receive  it; 
but  here  the  time  of  payment  depends  entirely  on  the  pleasure  of  the 
holder  of  the  note.J  In  1  Roll.  Abr.  433,  1.  20,  is  a  case  of  an  engage- 
ment to  deliver  goods  at  Rotterdam  upon  request ;  and  the  court  held 
that  a  request  at  Rotterdam  was  not  necessary,  but  might  be  made 
elsewhere.  This  being  a  duty,  no  special  request  was  necessary,  but 
the  action  is  a  sufficient  request ;  and  there  is  a  breach  of  the  promise 
by  non-payment  on  such  demand.  And,  as  to  the  place,  it  is  matter  of 
defence  for  the  defendant  to  plead  that  he  was  always  ready  to  pay 
at  the  banking-house  at  Workington.  It  is  no  part  of  the  plaintiff's 
cause  of  action,  which  is  the  breach  of  the  promise  to  pay  the  money, 
but  a  matter  of  defence  to  be  pleaded,  that  the  defendant  was  ready 
at  all  times  at  the  place  stipulated  to  make  the  payment.  A  plea  of 
tender  alone  would  not  be  sufficient  in  these  cases  without  bringing 
1  Por  this  is  cited  1  Rol.  Abr.  445, 1.  52  ;  444,  1.  7. 
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the  money  into  court,  which  transfers  the  payment  to  another  place. 
[It  having  been  suggested  that  there  was  a  general  refusal  alleged  at 
the  conclusion  of  the  declaration,  which  might  include  a  refusal  at  the 
banking-house  at  Workington  as  well  as  elsewhere,  he  observed  that, 
there  being  no  time  or  place  alleged  to  such  refusal,  he  could  not, 
without  a  particular  venue  laid,  argue  that  it  was  an  allegation  of  a 
refusal  to  pay  there.  And  Bayley,  J.,  observed  that  a  refusal  alleged 
generally  did  not  imply  a  refusal  at  the  particular  place.] 

Richardson,  in  reply.  The  distinction  taken  in  the  cases  between  a 
promise  to  perform  a  duty  (in  which  case  the  law  raises  the  promise), 
and  a  collateral  promise,  does  not  apply  to  a  case  like  this  where  there 
is  a  special  contract ;  where  the  duty  only  results  from  the  previous 
performance  of  certain  acts  by  the  party  seeking  to  enforce  it.  A 
promise  to  perform  a  duty,  where  no  request  is  necessary,  is  where,  the 
consideration  being  executed,  the  promise  is  raised  by  law  from  the 
actual  situation  of  the  parties.  [Lord  Ellenboeough,  C.  J.  This 
is  a  duty  created  by  the  instrument  itself,  with  certain  limits  and 
qualifications  :  the  duty  did  not  arise  anterior  to  the  instrument.] 
The  holder  must  abide  by  the  note  itself,  and  that  is  formed  upon  a 
qualified  promise.  Cases  on  bonds  are  very  different  from  the  pres- 
ent :  most  of  the  instances  are  of  bonds  conditioned  to  do  something 
at  a  particular  time  ;  but  these  notes  come  into  the  bank  at  all  times 
at  the  pleasure  of  the  holder,  and  the  bankers  are  and  can  only  be 
ready  to  pay  them  at  the  particular  place.  Where  a  contract  is  in  its 
nature  conditioned  and  qualified,  the  party  availing  himself  of  it  must 
show  that  he  has  done  all  that  lies  on  him  to  do  by  the  terms  of  it. 
As  to  its  being  laid  generally,  that  the  defendants  refused  to  pay;  the 
mere  omission  is  a  refusal  in  law,  and  no  proof  of  a  special  request. 
The  application  for  payment  at  the  banking-house  is  a  condition  pre- 
cedent, the  performance  of  which  the  plaintiff  must  show,  otherwise 
his  declaration  is  substantially  bad,  and  may  be  taken  advantage  of  on 
general  demurrer.  The  cases  are  collected  in  the  notes  in  1  Saunders, 
32  ;  amongst  others,  Batch  v.  Owen  '  and  Morton  v.  Lamb,''  to  which 
may  be  added  Andrews  v.  Hopwood.^  In  the  last  of  these  cases,  it 
was  held,  in  an  action  against  the  drawer  of  a  bill,  that  a  demand  at 
the  particular  place  was  a  condition  precedent ;  and  that  was  in  fact 
decided  on  general  demurrer,  because  all  the  special  causes  of  demurrer 
were  overruled. 

Lord  Ellenboeough,  C.  J.  This  case  is  materially  different  from 
that  of  Fenton  v.  Goundry,  lately  decided  by  this  court ;  which  was 
the  case  of  a  bill  drawn  generally,  but  accepted  payable  at  a  particular 

I  6  Term  Eeg.  409.  ^  7  Term  Rep.  125.  '  2  Taunt.  61. 
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place  ;  which  special  acceptance  was  considered  merely  as  importing 
the  intention  of  the  party,  that  he  would  be  found  when  the  bill  be- 
came due  at  that  place  as  his  house  of  business,  where  he-should  be 
prepared  to  pay  it.  There  the  acceptance  payable  at  the  place  was 
no  part  of  the  original  conformation  of  the  bill  itself ;  but  here  the 
words  restrictive  of  payment  at  the  place  named  are  incorporated  in 
the  original  form  of  the  instrument,  which  alone  creates  the  contract 
and  duty  of  the  party.  This  is  not  like  cases  cited  of  duties  which 
are  transitory  with  the  person  ;  but  here  the  duty  is  to  be  performed, 
and  the  money  is  made  payable  at  a  specific  place,  viz.  the  defendant's 
banking-house  at  Workington.  Under  such  circumstances,  a  demand 
there  by  the  holder  is  a  condition  precedent,  in  order  to  give  himself 
a  title  to  receive  the  money.  Neither  is  it  like  the  case  of  bonds  with 
conditions,  where  the  party  is  originally  liable  to  the  sum  named  in 
the  bond ;  and  he  is  to  found  his  defence,  and  relieve  himself  against 
the  payment  of  the  penalty,  by  showing  performance  of  the  condition  : 
that  must  come  from  him  by  way  of  defence;  but  here  the  defendant's 
duty  was  limited  by  the  instrument  itself,  and  nothing  was  demand- 
able  of  him  but  upon  the  instrument.  If  the  action  for  money  lent  or 
money  had  and  received  would  lie  merely  upon  the  evidence  of  the 
note  in  question,  let  the  plaintiff  bring  such  an  action  ;  but  this  action 
upon  the  note  will  not  lie,  unless  the  plaintiff  has  demanded  payment 
at  the  appointed  place.  And  I  cannot  but  say  that  it  is  very  con- 
venient that  such  a  condition  should  be  incorporated  in  the  note  itself ; 
for  it  would  be  very  inconvenient  that  the  makers  of  notes  of  this 
description  should  be  liable  to  answer  them  everywhere,  when  it  is 
notorious  that  they  have  made  provision  for  them  at  a  particular  place, 
where  only  they  engage  to  pay  them.  Then  if  the  request  at  the 
place  be  a  condition  precedent,  it  should  have  been  averred,  and  for 
want  of  such  an  averment  the  declaration  is  bad.  But  I  still  think 
that  this  is  distinguishable  from  the  case  of  Fenton  v.  Goundry. 

Grosb,  J.  This  is  a  promise  to  pay  at  the  defendants'  banking- 
house  at  Workington,  but  the  defendants  could  not  pay  the  note  there, 
if  the  holder  did  not  apply  there  for  payment ;  and  therefore  the  non- 
payment of  it  was  the  fault  of  the  holder  himself.  The  defendants 
only  made  a  special  engagement  to  pay  the  note  at  their  banking- 
house,  and  they  did  not  engage  to  pay  it  elsewhere  :  a  request,  then, 
was  necessary  to  be  made  at  the  banking-house,  to  give  a  cause  of 
action  ;  and,  there  being  no  averment  in  the  declaration  that  a  request 
was  made  there,  the  action  will  not  lie. 

Lb  Blanc,  J.  The  plaintiff  had  no  other  engagement  with  the 
defendants  than  upon  this  note,  by  which  the  defendants  promise  to 
pay  so  much  on  demand  at  Workington :  there  was  no  antecedent 
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duty  owing  from  them,  but  their  duty  arises  solely  upon  the  instru- 
ment, and  therefore  the  court  must  look  at  the  instrument  in  order  to 
see  what  that  duty  was.  Now,  by  the  terms  of  it,  the  holder  of  the 
note  must  bring  himself  to  the  place,  and  demand  payment  there, 
before  he  can  entitle  himself  to  receive  the  money :  it  is  strictly, 
therefore,  a  case  of  a  condition  precedent,  of  which  the  plaintiff  must 
aver  performance,  in  order  to  bring  himself  within  the  defendant's 
promise,  and  is  different  from  the  cases  on  bond,  where  the  party  is  to 
discharge  himself  from  the  penalty  by  showing  performance,  of  the 
condition;  but  here  the  plaintiff,  not  having  entitled  himself  within 
the  terms  and  meaning  of  the  instrument  upon  which  he  sues,  cannot 
recover. 

Batlet,  J.  In  the  case  of  a  bond,  the  defendant  is  liable  to  the 
debt,  unless  he  bring  himself  within  the  saving  of  the  condition  :  it 
lies,  therefore,  upon  the  defendant  in  that  case  to  show  that  he  has 
done  all  required  by  the  condition  in  order  to  excuse  himself  from  the 
penalty.  But  in  assumpsit  upon  a  contract  the  plaintiff  must  show 
that  he  has  done  every  thing  that  lay  upon  him  to  do,  in  order  to 
bring  himself  within  the  contract,  and  entitle  him  to  sue  upon  it.  Now, 
here  the  terms  of  the  contract  are  a  promise  by  the  defendants  to  pay 
on  demand  at  a  certain  place  :  then  the  plaintiff  must  bring  himself 
within  those  terms,  by  showing  that  he  made  a  demand  upon  the 
defendants  at  that  place ;  and  the  defendants  cannot  be  made  liable 
beyond  the  terms  of  their  contract,  which  is  to  pay  at  Workington, 
Where  a  person  contracts  generally  to  pay  a  sum  of  money,  he  is 
liable  to  the  creditor  everywhere ;  but  where  a  person  binds  himself 
even  by  bond  to  pay  at  a  particular  place,  then  he  is  not  liable  at  any 
other  place,  and  the  demand  must  be  made  upon  him  there.  So  here 
the  defendants,  having  contracted  to  pay  on  demand  at  a  particular 
place,  are  not  liable  but  upon  a  demand  at  that  place. 

Judgment  for  the  defendants} 

1  Dickinson  u.  Bowea,  16  East,  110;  Howe  w.  Bowes,  16  East,  112;  5  Taunt.  30, 
s.  c. ;  Wallace  v.  McConnell,  13  Pet.  136y  147  {sembte) ;  Dougherty  v.  Western  Bank, 
13  Ga.  287, 295 ;  Caldwell  v.  Cassidy,  8  Cow.  271,  273  (semble) ;  Bank  of  N.  Ca.  c.  Cape 
Fear  Bank,  13  Ired.  75 ;  Streater  u.  Cape  Fear  Bank,  2  Jones,  Eq.  31 ;  Wilks  v. 
Robinson,  3  Rich.  182,  187  {semble) ;  Armistead  v.  Armistead,  10  Leigh,  512,  523 
{semble),  accord. 

Montgomery  v.  Elliott,  6  Ala.  701 ;  McKenney  v.  Whipple,  21  Me.  98 ;  Gammon 
V.  Everett,  25  Me.  66 ;  Haxton  v.  Bishop,  3  Wend.  13,  20  (semble),  contra. 

See  Carley  v.  Vance,  17  Mass.  389,  391 ;  Cook  v.  Martin,  13  Miss.  379,  393;  Ware 
V.  Street,  2  Head,  609.  —Ed. 
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PEARSE   V.  PEMBERTHY  aijd  Othbes. 
At  Nisi  Pkhts,  cokam  Loed  Ellenboeouh,  C.  J.,  July  26,  1812. 

[Reported  in  3  Campbell,  261.] 

This  was  an  action  against  the  makers  of  a  promissory  note,  "  pay- 
able at  Were,  Bruce,  and  Go's."  Being  presented  there  for  payment 
■when  due,  the  answer  was,  "  Not  sufficient  effects." 

The  only  point  made  for  the  defendants  was  that  they  were  entitled 
to  notice  of  its  dishonor.  The  place  where  it  was  made  payable  being, 
according  to  recent  decisions,  a  material  part  of  the  instrument,  it 
exactly  resembled  a  bill  of  exchange,  the  bankers  standing  in  the  place 
of  the  drawees.  Had  it  been  a  bill  of  exchange,  the  defendants  were 
clearly  entitled  to  notice ;  for  they  had  some  effects  in  the  hands  of 
Were,  Bruce,  and  Co.,  and  there  was  the  same  reason  for  their  re- 
ceiving notice,  although  the  form  of  the  instrument  was  different. 
They  might  suppose  that  the  bankers  would  pay  the  note,  and  they 
ought  as  early  as  possible  to  have  had  the  information  that  it  would 
be  necessary  for  them  to  provide  for  it  themselves,  and  that  their 
balance  at  the  banking-house  remained  unappropriated.  The  neces- 
sity of  notice  to  the  maker  of  a  promissory  note  of  its  dishonor  results 
from  the  determination  that  his  liability  does  not  attach  till  payment 
has  been  demanded  at  the  place  where  it  is  expressed  to  be  payable. 

But  Loed  Ellenboeough  clearly  held  that  notice  was  unnecessary ; 
and  The plaititiff  had  a  verdict^ 


FENTUM   V.  POCOCK  and  Anothee. 
In  the  Common  Pleas,  Notembbe  16,  1813. 

[Reported  in  6  Taunton,  192.] 

The  plaintiff  declared  upon  a  bill  of  exchange  drawn  by  Beazley 
upon  the  defendants,  payable  at  three  months  after  date  to  his  own 
order,  for  £110,  for  value  received  by  the  defendants,  and  by  the^ 
drawer  delivered  to  the  defendants,  which  bill  the  defendants  after- 

'  Smith  V.  Thatcher,  4  B.  &  Al.  200  (stmhle) ;  Edwards  v.  Dick,  4  B.  &  Al.  212 
(semhle) ;  Treacher  v.  Hinton,  4  B.  &  Al.  413 ;  Benson  v.  White,  4  Dow,  334  [semble) 
accord.  —  Ed  . 

"  Quxre  the  meaning  of  this  averment. 
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■wards  accepted,  to  be  paid  when  the  same  should  become  payable 
according  to  the  tenor  and  effect  thereof,  at  the  house  of  Davison  & 
Co.,  Pall  Mall,  and  averred  an  indorsement  and  delivery  by  the  drawer 
to  the  plaintiff,  a  presentment  at  Davison's  for  payment,  when  due,  and 
a  request  made  there  of  payment,  and  a  refusal ;  and  that  neither  the 
defendants  nor  any  other  person  had  paid  it. 

This  cause  was  tried  at  the  sittings  at  Westminster  after  Easter 
term,  1813,  when  it  appeared  that  the  bill  was  drawn  by  Beazley,  and 
accepted  by  the  defendants  for  his  accommodation,  and  in  order  to 
enable  him  to  raise  money,  without  any  consideration  for  the  same, 
but  that  the  plaintiff,  to  whom  the  drawer  was  indebted,  took  the  bill 
without  knowing  that  it  was  an  accommodation  bill,  and  gave  value 
for  it,  having  discounted  it,  received  his  own  debt  thereout,  and  paid 
over  the  balance  to  Beazley.  -When  the  bill  became  due,  it  was  duly 
presented  for  payment,  and  refused ;  and  the  plaintiff  was  then  in- 
formed that  it  was  an  accommodation  bill,  and  that  the  defendants 
had  no  effects  of  the  drawer.  The  plaintiff  received  from  the  drawer 
£65,  in  part  discharge  of  the  bill ;  and,  upon  his  proposing  to  give  a 
cognovit  for  the  rest  of  the  sum,  payable  at  a  future  day,  he  hesitated 
to  accept  it  until  he  should  obtain  the  consent  bf  the  defendants,  fear- 
ing lest  the  giving  time  to  the  drawer  without  their  consent  should 
operate  as  a  dischai-ge  to  them.  That  consent  was  asked  by  Beazley, 
and  not  obtained,  but  expressly  refused.  The  plaintiff's  attorney, 
however,  was  induced  to  accept  the  cognovit,  upon  an  ambiguous  rep- 
resentation by  Beazley,  either  that  he  had  obtained  the  defendant's 
consent,  or  that  he  had  no  doubt  he  should  obtain  it,  the  plaintiff's 
attorney  swearing  that  he  understood  the  result  of  the  conversation  in 
the  former  sense,  Beazley  swearing  that  he  used  only  the  latter  expres- 
sions ;  but  this  was  long  subsequent  to  the  defendant's  refusal  to  pay, 
upon  which  the  plaintiff's  right  of  action,  if  any,  became  vested. 
Shepherd,  Serjt,  for  the  defendants,  objected  that,  by  giving  time  to 
the  drawer  of  this  bill,  for  whose  sole  accommodation  it  was  accepted, 
the  plaintiff  had  discharged  the  defendants.  Mansfield,  C.  J.,  how- 
ever, dissented  from  this  doctrine  ;  and  the  jury,  Inder  his  direction, 
found  a  verdict  for  the  plaintiff. 

Shepherd,  in  Trinity  term,  1813,  had  obtained  a  rule  nisi  to  set  aside 
this  verdict  and  enter  a  nonsuit,  upon  the  same  objection  which  he 
had  taken  at  the  trial. 

Marshall,  Serjt.,  on  this  day  showed  cause.  He  observed  that  it 
was  not  made  known  to  the  plaintiff  when  he  took  this  bill  that  it  was 
an  accommodation  bill.  He  contended  that  the  cases  which  would 
be  cited  were  contrary  to  the  general  principles  which  had  prevailed 
throuo-hout  all  time  respecting  bills  of  exchange,  and  contrary  to  the 
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decision  of  Gibbs,  J.,  in  the  case  of  Kerrison  v.  Cooke,'  who  expressed 
strong  doubts  of  the  doctrine  now  contended  for,  though  he  endea- 
vored to  distinguish  the  case  then  before  him  from  the  doctrine  now 
impugned,  upon  the  ground  of  a  subsequent  verbal  promise  by  the  ac- 
ceptor to  pay,  yet  that  distinction  had  no  sound  foundation  ;  for  a  ver- 
bal promise  cannot  add  validity  to  a  written  instrument.  The  doctnne 
is  also  contrary  to  the  case  of  Ellis  v.  Galindo,''  where  the  holder  gave 
the  drawer  three  months'  time,  and  did  not  sue  the  acceptor  for  three 
years  afterwards.  He  also  would  have  cited  Dingwall  v.  Dunster,' 
and  other  cases,  to  show  that  an  acceptor  is  in  general  liable  in  all 
cases  ;  but  the  court  said  it  was  unnecessary.. 

Shepherd  endeavored  to  support  the  rule  on  the  argument  that  an 
accommodation  bill  varies  from  a  bill  given  for  value  in  this  respect, 
that  the  drawer  is  the  principal  debtor,  and  the  acceptor  only  a  surety; 
whereas,  in  the  ordinary  case  of  a  bill  given  for  value,  the  acceptor  is 
the  principal  debtor,  and  the  drawer  is  only  a  surety.  That  this  was 
an  accommodation  bill  was  a  fact  made  known  to  the  plaintiff  before 
he  gave  time  to  the  drawer.  The  plaintiff,  therefore,  by  afterwards 
giving  that  indulgence  to  the  principal,  had  discharged  the  surety. 
This  had  been  expressly  ruled  by  Lord  Elleuborough,  C.  J.,  in  the  two 
cases  of  Laxton  v.  Peat  and  CoUott  v.  Haigh.*  Lord  Eldon,  C.  J.,  in 
the  case  of  English  v.  Darley,'  recognizes  this  doctrine ;  for  he  says, 
"If  a  holder  enter  into  an  agreement  with  a  prior  indorser  in  the 
morning  not  to  sue  him  for  a  certain  period  of  time,  and  then  immedi- 
ately oblige  a  subsequent  indorser  in  the  evening  to  pay  the  debt,  the 
latter  must  immediately  resort  to  the  very  person  for  payment  to 
whom  the  holder  has  pledged  this  faith  that  he  shall  not  be  sued." 
[Mastsfibld,  C.  J.  That  decision  would  be  right,  if  this  new  doctrine 
had  never  been  received ;  for,  as  the  acceptor  had  no  effects  in  his 
hands,  the  drawer  could  not  be  hurt  by  the  laches.  Whatever 
conld  be  got  from  the  acceptor  was  all  in  ease  of  the  drawer.]  The 
holder,  by  giving  time  to  the  drawer,  without  the  consent  of  the 
acceptor,  puts  the  latter  in  a  worse  situation ;  for  he  cannot  recover 
against  the  drawei*until  it  is  seen  how  much  the  holder  may  recover 
against  the  acceptor.  It  is  only  in  case  the  holder  should  immediately 
compel  the  acceptor  to  pay  the  whole  of  the  debt  that  the  latter  would 
be  in  a  condition  instantly  to  recover  the  whole  against  the  holder. 
The  court  cannot  sustain  this  verdict  without  holding  that  it  makes  no 
difference  whether  a  bill  be  an  accommodation  bill  or  not,  and  that 
giving  time  to  the  drawer  is  no  discharge  of  the  acceptor. 

Mansfield,  C.  J.    No  doubt,  if  the  defendant  can  succeed  in  es- 

1  3  Campb.  362.  =  1  Doug.  250,  n.  8  i  X)oug.  247. 

*  3  Campb.  281.  '  2  Bos.  &  Pull.  61. 
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tablishing  the  principle  that  we  must  so  subvert  and  pervert  the 
situation  of  the  parties  as  to  make  the  acceptor  merely  a  surety,  and 
the  drawer  the  principal,  the  consequence  contended  for  must  follow. 
This  case  of  Laxton  v.  Peat  certainly  is  the  first  in  which  it  was  ever 
supposed  that  the  acceptor  of  a  bill  of  exchange  was  not  the  first  per- 
son and  the  last  person  compellable  to  pay  that  bill  to  the  holder  of  it, 
and  that  any  thing  could  discharge  the  acceptor,  except  payment  or  a 
release ;  and  I  never  before  knew  that  there  was  any  difference  between 
an  acceptance  given  for  accommodation  and  an  acceptance  for  value. 
"When  I  first  saw  that  case  in  Campbell,  I  was  in  the  same  state  as  Mr. 
Justice  Gibbs,  and  doubted  a  great  deal  whether  it  could  be  law.  The 
case  of  CoUott  v.  Haigh  must  be  considered,  not  as  a  separate  decision, 
but  as  resting  on  the  authority  of  the  former.  It  is  utterly  impossible 
for  any  judge,  whatever  his  learning  and  abilities  may  be,  to  decide  at 
once  rightly  upon  every  point  which  comes  before  him  at  Nisi  Prius ; 
and  whoever  looks  through  Campbell's  Reports  will  be  greatly  sur- 
prised to  see,  among  such  an  immense  number  of  questions,  many  of 
them  of  the  most  important  kind,  which  come  before  that  noble  and 
learned  judge,  not  that  there  are  mistakes,  but  that  he  is  in  by  far  the 
most  of  the  causes  so  wonderfully  right  beyond  the  proportion  of  any 
other  judges.  But  upon  this  case  we  think  that  we  are  bound  to 
differ  from  him,  and  to  hold  that  it  is  impossible  for  us  to  consider  the 
acceptor  of  an  accommodation  bill  in  the  light  of  a  surety  for  the  pay- 
ment by  the  drawer,  and  that  we  cannot  therefore  say  that  he  is  dis- 
charged by  the  indulgence  shown  to  the  drawer.  Certainly,  the  paying 
respect  to  accommodation  bills  is  not  what  one  would  wish  to  do,  see- 
ing the  mischiefs  arising  from  them.  One  might  find  here  a  very 
important  distinction  between  this  case  and  the  case  decided  by  Lord 
Ellenborough ;  namely,  that  here  the  person  taking  the  bill  did  not, 
at  the  time  when  he  took  it,  know  that  it  was  an  accommodation  bill ; 
and,  if  he  did  not  then  know  it,  what  does  it  signify  what  came  to  his 
knowledge  afterwards,  if  he  took  the  bill  for  a  valuable  consideration  ? 
But  it  is  better  not  to  rest  this  case  upon  that  foundation  ;  for,  as  it 
appears  to  me,  if  the  holder  had  known  in  the  clearest  manner,  at  the 
time  of  his  taking  the  bill,  that  it  was  merely  an  accommodation  bill, 
it  would  make  no  manner  of  difference ;  for  he  who  accepts  a  bill, 
whether  for  value  or  to  serve  a  friend,  makes  himself  in  all  events 
liable  as  acceptor,  and  nothing  can  discharge  him  but  payment  or 
release.  The  case  before  Gibbs,  J.,  has  shaken  this  decision  in  Laxton 
V.  Peat,  and  we  think  rightly.  The  case  cited  of  English  v.  Darley  is 
not  applicable,  where  the  giving  time  to  an  acceptor  was  held  to  be  a 
discharge  of  an  indorser,  who  stands  only  in  the  situation  of  a  surety 
for  the  first.  The  rule,  therefore,  which  has  been  obtained  for  setting 
aside  the  verdict  and  fentering  a  nonsuit,  must  be  discharged. 
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Heath,  J.  Although  I  feel  the  utmost  deference  for  the  decisions 
of  the  noble  and  learned  Lord,  I  cannot  concur  with  hina  in  these  two 
decisions  in  Campbell.  Whoever  draws  an  accommodation  bill,  pro- 
cures another  to  accept  it,  and  negotiates  it  without  letting  the  person 
to  whom  he  passes  it  know  it  is  an  accommodation  bill,  is,  as  I  think, 
guilty  of  a  gross  fraud.  Shall  the  holder  then  be  put  in  a  worse  situa- 
tion by  reason  of  the  fraud  which  the  drawer  has  practised  on  him  ? 
The  courts  have  gone  much  too  far  in  lending  support  to  these  mis- 
chievous instruments,  the  evils  resulting  from  which  we  see  every  day. 
He  who  comes  under  the  character  of  acceptor  makes  himself  liable  as 
such  in  all  circumstances.  Nothing  can  discharge  him  but  payment  or 
release.     The  rule  must  therefore  be  discharged. 

Chambee,  J.  The  grounds  have  been  fully  and  clearly  explained 
upon  which  the  court  has  decided.  It  is  unnecessary  for  me  to  add 
any  thing  more  than  that  I  fully  concur  on  all  the  points. 

Mule  discharged} 


HODGE  V.  FILLIS  and  Others. 

At  Nisi  Peius,  coram  Loed  Ellenboeough,  C.  J.,  Deoembee  11, 

1813. 

[Reported  in  3  Campbell,  463.] 

This  was  an  action  by  the  indorsee  against  the  acceptors  of  a  bill  of 
exchange  drawn  in  the  following  form  :  — 

'  Mallet  V.  Thompson,  5  Esp.  178 ;  Kerrison  v.  Cooke,  3  Camp.  362  {semble) ;  Eag- 
gett  V.  Axmore,  4  Taunt.  730  {semble) ;  Carstairs  v.  Rolleston,  5  Taunt.  551 ;  Price  v. 
Edmunds,  10  B.  &  0. 584  (semble) ;  Yallop  v.  Ebers,  1  B.  &  Ad.  703  (semble)  ;  Harrison 
V.  Courtauld,  3  B.  &  Ad.  36;  Nichols  v.  Norris,  3  B.  &  Ad.  41  n.  (semble); 
Farquhar  v.  Southey,  M.  &  M.  14 ;  Strong  v.  Foster,  17  C.  B.  201,  223  [semble) ;  Man- 
ley  V.  Boycot,  2  E.  &  B.  46,  56  (semble) ;  Pooley  v.  Harradine,  7  E.  &  B.  431,  443 
(semble) ;  In  re  Babcock,  3  Story,  393  (semble)  ;  Dibble  v.  Duncan,  2  McL.  553  (semble) ; 
Wilson  V.  Isbell,  45  Ala.  142 ;  Cronise  v.  Kellogg,  20  111.  11 ;  Lambert  v.  Sanford,  2 
Blackf.  137 ;  Anderson  r.  Anderson,  4  Dana,  352 ;  Clopper  v.  Union  Bank,  7  Har. 
&  J.  101 ;  Yates  v.  Donaldson,  5  Md.  389  (semble) ;  Commercial  Bank  v.  Cunningham, 
24  Pick.  275  (semble).  (But  see, Guild  v.  Butler,  122  Mass.  498,  501);  Murray  v. 
Judah,  6  Cow.  484,  492  (semble) ;  Howard  Co.  v.  Welchman,  6  Bosw.  280 ;  Bank  of 
Montgomery  v.  Walker,  9  S.  &  R.  229 ;  12  S.  &  R.  382,  s.  c. ;  White  v.  Hopkins,  3  W. 
&  S.  99 ;  Lewis  v.  Hanchman,  2  Barr,  416  (semble) ;  Love  v.  Brown,  38  Pa.  307  ;  Van 
Alstyne  v.  Sorley,  32  Tex.  518 ;  Farmers'  Bank  v.  Rathbone,  26  Vt.  19  (semble),  accord. 

In  Price  v.  Edmunds,  supra,  Parke,  B.,  said,  p.  584 :  "  I  think  that  the  decision  in 
Fentum  v.  Pocock,  where  it  was  held  that  the  acceptor  of  an  accommodation  bill  wag 
not  discharged  by  giving  time  to  the  drawer,  was  good  sense  and  good  law."  —  Ed. 
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"  £2,314  15.11.  Cork,  12  April,  1813. 

"  At  2  months'  date  of  this  our  first  of  exchange  (second  and  third 
of  same  tenor  and  date  not  paid),  pay  to  our  order  £2,814  15s.  Ud., 
and  charge  the  same  to  account  as  advised. 

"  W.  &  A.  Maxwell. 
"  To  Messrs.  Fillis  &  Co.,  Plymouth.     Payable  in  London." 

The  bill  was  accepted  by  the  defendants,  "  payable  at  Sir  John  Per- 
ring's  &  Co.,  Bankers,  London." 

The  first  count  of  the  declaration  did  not  state  that  the  bill  was 
made  payable  at  any  particular  place  either  by  the  drawers  or 
acceptors.  The  second  count  stated  that  it  was  drawn  payable  in 
London,  and  accepted  payable  at  Perring  &  Co.'s,  and  contained  an 
averment  that,  when  due,  it  was  presented  there  for  payment.  The 
plaintiff  having  proved  the  partnership  of  the  defendants,  their  hand- 
writing as  acceptors,  and  the  indorsement  of  W.  &  A.  Maxwell,  closed 
his  case. 

Giffard,  for  the  defendants,  contended  that  upon  this  evidence  the 
plaintiff  was  not  entitled  to  a  verdict.  He  could  not  recover  on  the 
first  count,  for  that  did  not  properly  describe  the  bill  of  exchange. 
The  circumstance  of  the  bill  being  made  payable  in  London  was  an 
essential  part  of  the  original  contract.  The  second  count  described 
the  bill  properly,  but  contained  a  material  averment  which  had  not 
been  proved ;  viz.,  that  the  bill  was  presented,  when  due,  at  the 
bankers  in  London,  where  it  was  made  payable  by  the  acceptors. 
"Without  at  all  considering  the  effect  of  an  acceptance  making  the  bilL 
payable  at  a  particular  place,  where  it  was  drawn  without  any  mention 
of  a  place  of  payment,  there  could  be  no  doubt  that  where  a  particular 
place  of  payment  is  denoted,  both  by  drawers  and  acceptors,  that 
becomes  a  term  of  the  contract  between  the  parties ;  and  an  averment 
that  the  bill  was  presented  for  payment  there  cannot  possibly  be  re- 
jected as  irrelevant. 

LoKD  Ellenboeough  expressed  himself  to  be  of  this  opinion. 

The  plaintiff's  counsel  then  proved  that  after  the  bill  was  due  one 
of  the  defendants  promised  to  pay  it,  which  Lord  Ellenborough  held 
dispensed  with  direct  evidence  of  a  presentment  for  payment  at  the 
bankers,  and  The  plaintiff  had  a  verdict.^ 

1  Picquet  V.  Curtis,  1  Sumn.  478 ;  Alden  w.  Barbour,  3  Ind.  414.  (But  see  2  G.  & 
H.  Ind.  Stat.  107,  §  Ixxxii.),  accord. 

Wolcott  V.  Van  Santvoord,  17  Johns.  248,  contra.  —  Ed. 
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PIERSON  V.  HUTCHINSON. 
At  Nisi  Prius,  coeam  Lord  Ellenborough,  C.  J.,  Jtjxt  7,  1809. 

[Reported  in  2  Campbell,  211.] 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange. 

The  Auornei/- General,  in  opening  the  plaintiff's  case,  stated  that  he 
should  not  be  able  to  produce  the  bill,  as  it  had  been  lost ;  but  he 
should  prove  that  before  the  action  was  brought  the  defendant  had 
been  regularly  called  upon  for  payment,  and  had  been  offered  an 
unexceptionable  indemnity.  According  to  the  usage  of  merchants,  he 
was  thereupon  bound  to  honor  his  acceptance  in  the  same  manner  as 
if  the  bill  had  still  remained  in  the  plaintiff's  hands,  and  had  been 
actually  presented  to  him  in  the  usual  form.  It  is  laid  down  by 
Marius  ^  that,  when  an  accepted  bill  is  lost,  the  party  to  whom  it  is 
payable  should  notify  this  to  the  acceptor ;  "  and  when  the  bill  falls 
due,  and  the  time  is  come  for  him  to  go  for  the  money,  the  party 
which  had  accepted  the  bill  is  not  freed  from  present  payment  of  the 
money,  because  the  bill  is  lost ;  for,  though  the  accepted  bill  be  lost, 
yet  he  that  accepted  it  is  not :  neither  must  the  acceptor  think  this  to 
be  a  sufficient  answer  for  him  to  say.  Show  me  my  accepted  bill  and  I 
will  pay  you,  and  such  like  shams,  merely  to  make  use  of  the  money  a 
little  longer  time.  He  may,  in  case  of  obstinacy,  be  sued  at  law  for 
the  money  without  the  accepted  bill,  and  be  forced  to  the  payment 
thereof  with  costs  and  damages ;  and  therefore,  merely  by  reason  of 
the  loss  of  the  accepted  bill,  he  can  have  no  just  cause  or  plea  to 
detain  the  money  beyond  the  just  time  from  the  right  party  who 
should  receive  the  same."  Marius  then  goes  on  to  say  that  for  this 
purpose  the  party  entitled  to  payment  has  only  to  give  bond  or  other 
reasonable  writing  to  the  content  and  good  liking  of  the  party  that 
did  accept  the  bill,  and  such  as  in  reason  he  cannot  refuse,  engaging 
to  save  him  harmless  from  the  accepted  bill  which  is  lost,  and  to  dis- 
charge him  from  the  sum  therein  mentioned  against  the  drawer  and 
all  others  in  due  form.  Therefore,  if  it  should  appear  in  the  present 
case  that  the  indemnity  offered  was  such  as  in  reason  the  defendant 
could  not  refuse,  the  production  of  the  bill  would  be  dispensed  with  ; 
and,  the  acceptance  being  proved  by  secondary  evidence,  the  plaintiff 
would  be  entitled  to  a  verdict. 

Lord  Ellenboeough.  If  the  bill  were  proved  to  be  destroyed, 
I  should  feel  no  difficulty  in  receiving  evidence  of  its  contents,  and 

1  Marius  on  Billa  of  Exchange,  p.  19,  fol.  ed. 
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directing  the  jury  to  find  for  the  plaintiff.  Even  on  a  trial  for  for- 
gery, the  destruction  of  the  instrument  charged  by  the  indictment  to 
be  forged  is  no  bar  to  the  proceedings.  I  remember  a  case  before 
Mr.  Justice  Buller,  where  the  prisoner  had  destroyed  a  bank-note,  he 
was  accused  of  having  forged,  by  swallowing  it.  He  was  acquitted 
on  the  merits;  but  the  learned  judge  who  presided  held  that  he 
might  have  been  convicted  without  the  production  of  the  bank-note, 
and  this  doctrine  was  approved  of  by  the  whole  profession.  Here, 
however,  the  instrument  is  not  destroyed.  It  is  lost  after  being  in- 
dorsed by  the  payee.  It  may  now  be  in  the  hands  of  a  bona  fide 
indorsee  for  value,  who  might  maintain  an  action  upon  it  against  the 
defendant.  This  brings  it  to  the  indemnity.  But  whether  an  indem- 
nity be  sufficient  or  insufficient  is  a  question  of  which  a  court  of  law 
cannot  judge.  There  are  dicta,  to  be  sure,  that  upon  the  offer  of  an 
indemnity  the  indorsee  of  a  lost  bill  may  recover  at  law ;  but  these 
are  so  contrary  to  the  principles  on  which  our  judicial  system  rests 
that  I  cannot  venture  to  proceed  upon  them.  Since  the  plaintiff  can 
neither  produce  the  bill  nor  prove  that  it  is  destroyed,  he  must  resort 
to  a  court  of  equity  for  relief. 

The  Attorney-  General  said  they  could  show  that  the  bill  had  been 
discounted  for  the  defendant's  accommodation,  and  that  the  money 
had  com.e  into  his  hands  ;  but  Lord  Ellenborough  observed  that  would 
not  alter  the  case  :  for,  if  the  plaintiff  were  allowed  to  recover  on  the 
money  counts,  the  defendant  might  still  be  compelled  to  pay  the  same 
Bum  a  second  time  to  a  bona  fide  bolder  of  the  bill. 

Plaintiff  nonsuited} 

1  Dangerfield  v.  "Wilby,  4  Esp.  159  ;  Ex  parte  Greenway,  6  Ves.  812 ;  Bevan  v.  Hill, 
2  Oamp.  381;  Davis  o.  Dodd,  4  Taunt.  602;  Champion  v.  Terry,  3  B.  &B.  295; 
Chancy  v.  Baldwin,  1  Jones  (N.  Ca.),  78,  accord. 

Jones  V.  Fales,  5  Mass.  101 ;  Freeman  v.  Boynton,  7  Mass.  486  ;  Fales  v.  Russell, 
16  Pick.  315 ;  Almy  v.  Reed,  10  Cush.  421,  contra,  are  overruled  by  Savannah  Bank 
t.  Haskins,  101  Mass.  370. 

Conf.  Bridgeford  w.  Masonville  Co.,  34  Conn.  546 ;  Union  Bank  v.  Warren,  4 
Sneed,  167;  Waters  v.  Planters'  Bank,  R.  M.  Charlt.  193;  Robinson  «.  Bank  of 
Darien,  18  Ga.  65. 

By  Stat.  17  &  18  Vict.  c.  125,  §  87,  it  is  provided  that  "in  case  of  any  action 
founded  upon  a  bill  of  exchange  or  other  negotiable  instrument,  it  shall  be  lawful  for 
the  court  or  a  judge  to  order  that  the  loss  of  such  instrument  shall  not  be  set  up, 
provided  an  indemnity  is  given  to  the  satisfaction  of  the  court  or  judge,  or  a  master, 
against  the  claims  of  any  other  person  upon  such  negotiable  instrument."  See 
Aranguren  v.  Scholfield,  1  H.  &  N.  494;  King  v.  Zimmerman,  L.  R.  6  C.  P.  466 ;  Red- 
mayne  v.  Burton,  2  L.  T.  Rep.  324 ;  M'Donnell  v.  Murray,  9  Ir.  C.  L.  R.  495,  for 
decisions  under  this  statute. 

There  are  similar  statutes  in  many  of  the  States  in  this  country.  —  Ed. 

"  In  Massachusetts  a  maker  may  be  sued  at  law  although  the  note  is  lost,  Mc- 
Gregory  v.  McGregory,  107  Mass.  370 ;  but  the  acceptor  of  a  lost  bill  is  liable  only 
in  equity,  Savannah  Bank  v.  Haskins,  101  Mass.  370." 
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NASH  V.  BROWN. 

At  Nisi  Pkitjs,  coram  Lord  Ellenboeough,  C.  J.,  Teinitt  Sit- 
tings, 1817. 

[Reported  in  Chitty,  Bills  {Wlh  ed.),  53.] 

A  BILL  of  exchange  had  been  accepted  and  given  as  a  present  to  the 
payee,  who  indorsed  it  to  the  plaintiff  for  a  small  sum  advanced  to 
him  ;  and  Loed  Ellbnbokough  held  that  the  plaintiff  was  only  enti- 
tled to  recover  so  much  as  he  had  actually  advanced  on  the  bill. 


DARNELL  v.  WILLIAMS. 

At  Nisi  Peius,  coeam  Loed  Ellbnboeottgh,  C.  J.,  Trihitt  Sit- 
tings, 1817. 

[Reported  in  2  Starhie,  166  ] 

This  was  an  action  by  the  payee,  against  the  acceptor  of  a  bill  oE 
exchange,  for  £19  5s. 

The  plaintiff  having  proved  a  prima  facie  case,  and  shown  that  the 
defendant,  after  the  bill  became  due,  paid  £10  upon  it,  and  took  the 
bill  away  with  him,  it  was  proved  on  the  part  of  the  defendant  that, 
when  the  bill  was  tendered  to  the  defendant  for  his  acceptance,  he 
said  that  he  had  agreed  to  accept  a  bill  to  the  amount  of  £10  only,  but 
that,  upon  the  plaintiff's  urging  him  to  do  it  as  a  matter  of  accommo- 
dation to  the  plaintiff,  he  had  accepted  the  bill  in  question.  The  sum 
of  ten  pounds  had  been  paid  into  court. 

Loed  Ellbnboeotjgh  held  that,  although  with  respect  to  third 
persons,  the  amount  of  the  bill  might  be  £19  5s.,  yet,  as  between  these 
parties,  it  was  an  acceptance  to  the  amount  of  £10  only,  and 

The  plaintiff  was  nonsuited.^ 

I  The  accommodating  maker  or  acceptor  of  paper  pledged  by  the  party  accom- 
modated is  liable  only  to  the  extent  of  tlie  pledgee's  claim  against  the  pledgor.  Citi- 
zens' Bank  v.  Payn,  18  La.  An.  222;  Hilton  v.  Smith,  5  Gray,  400;  Atlas  Bank  v. 
Doyle,  9  R.  L  76.  Similarly  the  pledgee  cannot  charge  an  acceptor  or  maker  for 
value  for  more  than  the  amount  of  his  claim  against  the  pledgor  in  cases  where  the 
acceptor  or  maker  has  injudiciously  paid  the  bill  or  note  to  the  pledgor  after  the 
time  of  pledging.  Mayo  v.  Moore,  28  111.  428 ;  Valette  v.  Mason,  1  Ind.  288  ;  Sawyer 
V.  Moran,  3  Tenn.  Ch.  55.  On  the  same  principle,  a  note  given  by  a  principal  as 
indemnity  to  his  surety  can  be  enforced  only  to  the  extent  of  the  surety's  payments. 
Gushing  V.  Gove,  15  Mass.  69 ;  Little  v.  Little,  13  Pick.  426 ;  Haseltine  v.  Guild, 
11  N.  H.  390;  Osgood  v.  Osgood,  39  N.  H.  209;  Child  v.  Eureka  Works,  44  N.  H. 
854.  — Ed. 
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JONES  AND  Others  v.  HIBBERT. 
At  Nisi  Peius,  cokam  Batley,  J.,  Sittings  after  Michaelmas 

Teem,  1817. 

[Reported  in  2  Starkie,  304.] 

This  was  an  action  by  the  plaintiffs,  as  the  indorsees  of  a  bill  of 
exchange,  against  the  acceptor. 

The  bill  was  drawn  on  the  2d  of  June,  1817,  by  Phillips  &  Co.  on 
the  defendant,  for  the  sum  of  £415  17s.  6d,  payable  to  the  order  of 
the  drawers,  three  months  after  date,  and  indorsed  by  Phillips  &  Co. 
to  the  plaintiffs. 

It  appeared  that  this  bill  had  been  accepted  for  the  accommodation 
of  Phillips  &  Co.,  and  had  been  indorsed  by  them  to  the  plaintiffs, 
who  were  their  bankers,  for  value,  and  that  the  latter  knew  that  the 
bill  had  been  accepted  for  the  accommodation  of  Phillips  &  Co. 
Phillips  &  Co.  before  the  bill  was  due  became  bankrupts,  and  the  cash 
balance  with  the  plaintiffs  was  then  £150,  in  favor  of  Phillips  &  Co., 
for  which  sum  the  assignees  of  Phillips  &  Co.  had  since  brought  an 
action  against  the  plaintiffs. 

On  the  part  of  the  defendant,  it  was  contended  that  the  plaintiffs 
were  not  entitled  to  recover  more  than  £265  17s.  8d.,  which  was  the 
sum  really  due  to  them,  as  between  themselves  and  Phillips  &  Co. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  they  were  entitled 
to  recover  the  whole  amount  of  the  bill,  since  they  were  liable  to  the 
assignees  of  Phillips  &  Co.  for  the  balance  of  £150  in  favor  of  Phil- 
lips &  Co.  at  the  time  of  their  bankruptcy. 

Batlbt,  J.,  was  of  opinion  that  the  proper  view  of  considering  the 
case  was  to  lay  the  bankruptcy  of  Phillips  &  Co.  out  of  the  question, 
since  their  assignees  could  not  stand  in  a  better  situation  than  the 
bankrupts  themselves.  According  to  this  view  of  the  case,  the  plain- 
tiffs could  not  recover  more  than  £265  17s.  8d.,  since  that  was  the 
balance  really  due,  as  between  the  plaintiffs  and  Phillips  &  Co.  If 
the  plaintiffs  had  been  entitled  to  recover  the  whole,  the  defendant 
would  have  been  entitled  to  recover  the  amount  against  Phillips  & 
Co. ;  and  the  latter  again  would  have  recovered  the  difference  from 
the  plaintiffs.  To  prevent  circuity  of  action,  the  plaintiffs  could  have 
recovered  no  more  than  the  balance  due  as  between  them  and  Phil- 
lips &  Co.  Upon  this  view  of  the  case,  he  was  of  opinion  that  the 
plaintiffs  were  not  entitled  to  recover  more  than  the  balance. 

Verdict  accordingly. 
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VI. 


JOSHUA  ROWE,  EsQuiEE,  v.  ISAAC  YOUNG. 
In  the  Housb  of  Loeds,  Trinity  Tekm,  1820. 

[Reported  in  2  Broderip  Sf  Bingham,  165.] 

The  defendant  in  error  was  indorsee,  and  the  plaintiff  in  error  was 
acceptor  of  a  certain  bill  of  exchange,  dated  the  20th  December,  1815, 
drawn  by  James  Meagher,  at  Gosport,  upon  the  plaintiff  in  error,  at 
Torpoint,  requiring  the  plaintiff  in  error,  two  months  after  the  date 
of  the  bill,  to  pay  to  the  order  of  James  Meagher  the  sum  of  £300, 
value  in  account,  which  bill  was  accepted  by  the  plaintiff  in  error, 
payable  at  Sir  John  Perring  &  Co.,  bankers,  London,  and  indorsed 
by  James  Meagher,  to  the  defendant  in  error  ;  and  which  bill,  when 
the  same  became  due,  was  dishonored  and  unpaid.  Whereupon  the 
defendant  in  error,  after  the  said  bill  was  dishonored,  commenced  this 
action  in  the  Court  of  King's  Bench,  and  in  Trinity  term,  56  Geo.  III., 
obtained  judgment  upon  demurrer,  against  the  plaintiff  in  error,  as 
the  acceptor  of  the  said  bill  of  exchange.  The  first  count  of  the 
declaration  in  the  action  was  fi-amed  upon  the  bill  of  exchange  as 
above  described ;  but  the  declaration  likewise  contained  all  the  money 
counts,  and  concluded  with  the  common  breach.  The  plaintiff  brought 
error  returnable  before  the  Lords  in  Parliament,  and 

The  special  error  was  that  it  was  not  stated,  nor  averred  in  or  by 
the  first  count  of  the  declaration,  that  the  bill  of  exchange  was  ever 
presented  for  payment  at  the  said  Sir  John  Perring  &  Co.'s,  at  which 
place  the  said  bill  of  exchange  was,  by  the  acceptance,  made  payable. 

The  defendant  joined  in  error ;  and  in  Trinity  term  last  and  the 
subsequent  vacation  the  case  was  argued  by  the  Attorney- General 
and  Wilde,  for  the  plaintiff  in  error ;  and  Holt,  for  the  defendant  in 
error. 

On  the  conclusion  of  the  argument,  the  Lord  Chancellor  desired  to 
have  the  opinion  of  the  twelve  judges  upon  the  four  following  ques- 
tions :  — 

First,  whether  in  this  case  the  bill  of  exchange  mentioned  in  the 
first  count  of  the  declaration  being  therein  alleged  to  have  been 
accepted  according  to  the  usage  and  custom  of  merchants,  payable  at 
Sir  John  Perring's  &  Co.,  bankers,  London  (that  is  to  say),  at  the 
house  of  certain  persons  using  in  trade  and  commerce  the  names,  style, 
and  firm  of  Sir  John  Perring  &  Co.,  bankers,  London,  the  holder  was 
bound  to  present  it  to  that  house  for  payment,  and  to  aver  in  the 
declaration  that  the  same  was  presented  to  that  house  for  payment?^ 

1  Tliis  question  DaUas,  C.  J.,  Burrough  and  Park,  JJ.,  and  Wood,  B.,  answered  in 
the  affirmative  ;  Abbott,  C.  J.,  Richards,  C.  B.,  Bayley,  Holroyd,  Best,  and  Rich- 
ardson, JJ.,  and  Graham  and  Garrow,  BB.,  in  the  negative. Ed. 


SECT.   I.]  EOWB  V.  YOUNG.  23 

Secondly,  whether  the  said  bill,  having  been  so  accepted  as  afore- 
said, such  acceptance  is,  in  law,  to  be  considered  as  a  qualified  accept- 
ance to  pay  the  same  at  the  said  house  of  Sir  John  Perring  &  Co., 
bankers,  London  ;  or  as  a  general  'acceptance  to  pay  the  same,  with 
an  additional  engagement  or  direction  for  payment  thereof  at  that 
hoiise.^ 

Thirdly,  whether,  if  A.  draw  a  bill  upon  B.  in  favor  of  C.  for  £100, 
and  C.  without  the  previous  authority  or  subsequent  assent  of  A.  take 
an  acceptance  of  the  bill  for  the  whole  of  the  £100,  but  an  acceptance 
qualified  as  to  the  time  or  place  of  payment,  C.  could,  notwithstand- 
ing his  taking  such  acceptance,  maintain  an  action  upon  the  bill 
against  A." 

Fourthly,  whether,  if  A.  were  debtor  to  C.  in  £100,  previous  to  his 
so  drawing  upon  B.,  in  favor  of  C,  to  the  amount  of  £100,  C.  could, 
upon  A.'s  refusing  his  assent  to  an  acceptance,  qualified  as  mentioned 
in  the  above  question,  maintain  an  action  upon  the  original  debt 
against  A.,  without  delivering  to  A.  the  bill  so  accepted,  in  case,  at 
the  time  the  bill  was  drawn,  B.  was  also  indebted  to  A.  in  a  like  sum 
of  £100.» 

There  being  a  difference  of  opinion  among  the  learned  judges,  they 
subsequently  delivered  their  opinions  on  these  questions  seriatim;^ 
and  on  the  17th  July  the  Lord  Chancellor  ^  and  Lord  Redesdale  ex- 
pressed the  following  opinions. 

The  Lord  Chancellor  (after  stating  the  record).  My  lords,  the 
writ  of  error  in  this  case  brings  before  your  lordships  the  question, 
whether  it  was  or  was  not  necessary,  in  the  first  count  of  the  decla- 
ration, to  allege  or  state  expressly,  or  to  allege  or  state  in  substance 
and  effect,  so  that  it  might  be  collected  from  the  first  count  of  the 
declaration,  that  the  bill  had  been  presented  and  shown  to  the  plaintiff", 
either  when  it  became  due  and  payable  or  before  that  time,  or  since 
that  time,  at  Sir  John  Perring's  &  Co.,  bankers,  London  ;  and  that 

1  Dallas,  C.  J.,  Burrough,  Park,  Richardson,  and  Best,  JJ.,  and  Wood  and  Garrow, 
BB.,  Considered  the  acceptance  to  be  qualified  ;  Abbott,  C.  J.,  Richards,  C.  B.,  Bay  ley 
and  Holroyd,  JJ.,  and  Graham,  B.,  regarded  the  acceptance  as  general.  —  Ed. 

-  This  question  all  the  judges  answered  in  the  negative,  so  far  as  it  related  to  an 
acceptance  qualified  as  to  the  time  of  payment.  Abbott,  C.  J.,  Richards,  C.  B.,  and 
Holroyd,  J.,  made  no  distinction  whether  the  qualification  were  as  to  place  or  time. 
But  the  other  judges  considered  that  the  holder  did  not  discharge  the  drawer  by  tak- 
ing an  acceptance  qualified  as  to  the  place  of  payment,  unless  the  qualification  could 
be  said  to  be  material  ;  i.e.,  to  work  injury  or  inconvenience  to  the  drawer.  —  Ed. 

8  This  question  Abbott,  C.  J.,  Dallas,  C.  J.,  Richards,  C.  B.,  Bayley,  Burrough, 
and  Park,  JJ.,  and  Wood  and  Graham,  BB.,  answered  in  the  negative;  Holroyd, 
Richardson,  and  Best,  JJ.,  and  Garrow,  B.,  in  the  affirmative. —  Ed. 

*  2  B.  &  B.  180-283.  —  Ed.  5  Lord  Eldon. 
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question  may  be  stated  in  another  way,  namely,  whether  this  accept- 
ance, as  stated  in  the  first  count  of  the  declaration,  is  to  be  taken 
to  be  a  general  acceptance,  making  the  party  accepting  liable  to  pay 
everywhere  ;  or  whether  there  is  (what  in  some  cases  is  called  an 
expansion  of  the  undertaking,  and  in  other  cases  is  called  an  engage- 
ment or  direction  in  addition  to  the  general  unqualified  acceptance  to 
pay)  a  direction  and  engagement  to  pay  at  Sir  John  Perring's  &  Co., 
thrown  in  for  the  convenience  of  both  parties,  but  which  the  holder 
of  the  bill  is  not  bound  to  attend  to,  unless  he  chooses ;  or,  on  the 
other  hand,  whether  this,  upon  looking  at  the  terms  of  the  declaration, 
is  what  is  in  law  called  a  qualified  acceptance.  And,  my  lords,  un- 
doubtedly, it  is  very  fit  this  question  should  be  brought  before  your 
Lordships ;  because  the  state  of  the  law,  as  actually  administered  in 
the  courts,  is  such  that  it  would  be  infinitely  better  to  settle  it  in  any 
way  than  to  permit  so  controversial  a  state  to  exist  any  longer. 

It  has  been  stated  at  the  bar,  and  there  can  be  no  doubt  that  it  has 
been  there  correctly  stated,  that  the  Court  of  King's  Bench  has  been, 
of  late  years,  in  the  habit  of  holding  such  an  acceptance  as  this  to  be 
a  general  acceptance,  with  what  the  judges  of  that  court  call  an  ex- 
pansion, or  a  direction,  or  an  engagement,  which  introduces,  not  a 
qualified  promise,  but  a  sort  of  courtesy,  a  kind  of  accommodation 
between  the  parties,  in  addition  to  the  effect  of  the  general  accept- 
ance ;  to  which  accommodation  or  courtesy,  however,  they  hold  that 
the  holder  of  the  bill  is  not  at  all  bound  to  attend.  On  the  other  hand, 
it  has  been  stated  to  your  lordships,  and  there  can  be  no  doubt  of 
the  fact,  that  the  Court  of  Common  Pleas  is  in  the  habit  of  holding 
that  such  an  acceptance  as  this  is  a  qualified  acceptance,  and  that  the 
contract  of  the  party  is  to  pay  at  the  banker's ;  and  of  holding  as 
matter  of  pleading  that  presentment  at  the  place  stipulated  must  be 
averred,  and  that  evidence  must  be  given  to  sustain  that  averment. 
It  has  been  further  represented  that,  although  in  the  present  state  of 
the  law,  the  principles  of  law,  as  applied  to  promissory  notes  and  bills 
of  exchange,  are  simple  enough  in  common  cases,  the  Court  of  King's 
Bench  has  held  that,  if  a  man  promise  to  pay  at  a  particulir  place  by 
a  promissory  note  (at  the  Workington  bank,  for  instance),  the  present- 
ment, which  is  in  point  of  law  a  demand,  must  be  made  there,  because 
the  place  stands  in  the  body  of  the  note,  and,  being  in  the  body  of 
the  note,  it  is  part  of  the  written  contract  which  must  be  declared 
upon,  as  it  exists,  and  proved  as  declared  ;  but  that,  in  the  case  of  bills 
of  exchange,  the  same  court  has  held  that  the  place  at  which  by  its 
acceptance  a  bill  is  made  payable  is  not  in  the  body  of  the  bill ;  and, 
not  being  in  the  body  of  the  bill,  the  court  has  taken  it  for  granted 
that  it  is  not  to  be  considered  as  being  in  the  body  of  the  acceptance, 
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a  conclusion  which  it  is  extremely  difficult,  I  think,  to  adopt ;  because 
it  seems  hard  to  say  that  combinations  of  various  kinds  may  be 
infused  into  the  acceptance  (for  example,  qualification  as  to  time,  as 
to  mode  of  payment,  as  to  contingencies,  upon  which,  the  acceptor  will 
pay,  and  various  other  qualifications  which  will  be  found  in  the  oases), 
which  they  unquestionably  may  be,  notwithstanding  the  generality  of. 
the  bill  as  drawn,  but  that,  if  the  acceptance  contain  a  qualification 
clearly  and  sufficiently  expressed  as  to  place,  that  qualification  ought 
not  to  be  introduced  into  the  acceptance. 

In  addition  to  being  told  that  the  decisions  of  the  Court  of  King's 
Bench  upon  bills  of  exchange  cannot  be  reconciled  with  the  decision 
of  that  court  upon  promissory  notes,  your  lordships  are  told  that  the 
decisions  of  that  court  upon  bills  of  exchange  are  not  all  consistent 
with  each  other.  It  is  a  little  difficult  to  say  that  they  are  ;  but,  un- 
doubtedly, it  may  be  represented  as  the  opinion  of  that  court  i#iudg- 
ment  that  this  species  of  acceptance  is  a  general  acceptance,  with  that 
kind  of  expansion,  direction,  or  engagement  to  which  I  have  been 
alluding.  The  Court  of  Common  Pleas  being  of  a  different  opinion, 
it  is  impossible,  my  lords,  for  any  man  to  feel  that  he  has  incumbent 
upon  him  the  duty  of  giving  the  best  opinion  which  he  can  form  upon 
a  question,  on  which  so  many  men  of  high  professional  character  and 
great  professional  learning  have  differed,  without  giving  that  opinion 
with  a  good  deal  of  diffidence  ;  but  he  must  remember  that  it  is  his 
duty  to  give  his  opinion,  whatever  it  may  be. 

The  first  question  is  whether  this  is  a  qualified  acceptance.  Upon 
that  question,  the  twelve  judges  have  given  your  lordships  their  opin- 
ion, and  a  great  majority  of  them  are  of  opinion  that  it  is  a  qualified 
acceptance.  Some  of  the  judges  have  given  your  lordships  their  opin- 
ion that  it  is  a  general  acceptance  with  an  expansion,  direction,  or  en- 
gagement for  the  convenience  of  one  or  other  of  the  parties,  —  which, 
one  does  not  very  well  know;  and  that  the  acceptance  meant  that,  if 
the  holder  chose  to  go  to  Sir  John  Pei-ring's  &  Co.,  he  would  probably 
there  get  payment  of  the  bill.  Then,  another  question  is  this,  suppos- 
ing this  to  be  a  qualified  acceptance,  was  it  necessary  to  aver  the  pre- 
sentment in  the  declaration,  and  to  support  that  averment  by  proof? 
A  great  majority  of  the  learned  judges  (including  some  of  those  who 
thought  this  a  qualified  acceptance)  say  that  it  is  not  necessary  to 
notice  it  as  such  in  the  declaration,  or  to  prove  presentment ;  but  that 
it  must  be  considered  as  matter  of  defence,  and  that  the  defendant 
must  state  himself  as  ready  to  pay  at  the  place,  and  to  bring  the  money 
into  court,  and  so  bar  the  action,  by  proving  the  truth  of  that  defence. 
Some  of  the  judges,  to  whom  I  am  alluding  (having  been  most  emi- 
nent in  special  pleading),  deny  this  proposition,  and  say  that  the 
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plaiutiff  must  declare  upon  the  contract  as  it  is,  that  he  must  make 
out  his  right  to  sue,  according  to  that  contract ;  and,  if  that  contract 
engage  for  payment  at  Sir  John  Perring's  &  Co.,  he  must  state  in  the 
declaration  that  he  has  demanded  payment  at  Sir  John  Perring's  &  Co. : 
in  short,  their  opinion  is  that  the  plaintiff  has  no  cause  of  action,  unless 
he  have  performed  his  part  of  the  contract. 

I  think,  my  lords,  I  may  venture  to  state,  upon  the  cases  which  I  have 
taken  a  great  deal  of  pains  to  search  (for  I  hope  I  have  read  every  case 
upon  the  subject),  that  a  person  may  undoubtedly  draw  a  bill  of  ex- 
change, as  we  are  in  the  habit  of  making  a  promissory  note,  payable 
at  a  particular  place  :  the  effect  is  that  the  acceptor  of  such  a  bill  has 
promised  to  pay  at  that  particular  place,  and  that  the  drawer,  on 
default  of  the  acceptor,  has  promised  to  pay  at  that  particular  place ; 
but  there  seems  a  great  objection  made  to  the  doctrine  that,  if  a  drawer 
has  djlawn  generally,  the  acceptor  can  accept  specially.  The  question 
appears  to  me  to  be  whether  the  acceptor  has  accepted  specially ;  and 
I  cannot  imagine,  if  the  contract  of  A.  (he  being  the  drawer)  be  gene- 
ral, how  it  is  from  thence  to  be  reasoned  that  I,  the  acceptor,  need  not 
come  under  any  engagement,  unless  I  choose  to  come  under  the  en- 
gagement proposed  by  A.,  and  that  I  cannot  qualify  my  acceptance, 
and  say  to  the  holder  of  the  bill,  it  is  very  true  the  drawer  has  drawn 
upon  me,  and  expects  me  to  make  myself  liable  generally;  but  that  is 
not  what  I  choose  to  do  :  if  you  will  not  take  an  acceptance  from  me, 
by  which  I  can  consult  my  own  convenience,  by  telling  you  that  I  will 
pay  you  at  a  given  place  and  time,  you  shall  have  none  at  all.  Cannot 
an  acceptor  accept  in  a  qualified  way?  That  he  can,  is  clearly  estab- 
lished by  cases  which  extend  to  almost  every  species  of  qualification  ; 
and  unquestionably  if  the  qualification  as  to  place  cannot  be  adopted 
by  the  acceptor,  it  must  be  on  account  of  some  circumstance  which 
belongs  to  the  place,  and  does  not  belong  to  the  time  or  the  mode  of 
payment,  or  any  other  species  of  qualification  whatever.  My  lords,  I 
am  ready  to  express  my  full  assent  to  the  doctrine  that,  where  a  bill 
is  drawn  generally  (considering  that  as  an  address  to  the  person  who 
is  to  accept  it  generally,  because  it  is  drawn  generally),  it  lies  upon 
the  acceptor,  who  says  that  he  has  accepted  specially,  to  accept  in 
such  terms  that  the  nature  of  his  contract  may  be  seen  from  the  terms 
he  has  used,  and  that  that  may  clearly  appear  to  be  a  qualified  accept- 
ance, which  he  insists  is  not  a  general  acceptance. 

The  first  question,  then,  here,  will  be  upon  the  words  whether  this 
is  or  is  not  a  qualified  acceptance.  Kow,  my  lords,  I  really  do  not 
know  how  it  is  possible  to  say  that  this  is  not  a  qualified  acceptance  : 
I  mean  independent  of  the  cases  which  have  been  decided  ■  because 
if  a  man  draw  upon  me  who  am  living  in  London,  and  I  say,  I  accept 
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according  to  the  usage  and  custom  of  merchants,  payahle  at  my 
bankers,  Child's  &  Co.,  London,  I  only  desire  to  ask  (putting  the  usages 
of  merchants,  and  putting  the  effect  of  these  cases  out  of  the  question 
for  a  moment)  whether  any  man  could  read  an  acceptance  of  mine 
in  th«se  terms,  and  say  that  it  was  not  only  an  acceptance  of  mine, 
payable  at  Child's  where  those  funds  would  be  which  were  to  pay  it, 
but  that  it  was  an  acceptance  by  virtue  of  which  (as  is  admitted  by 
those  who  have  argued  about  the  convenience  and  inconvenience,  and 
who  have  looked  at  the  arguinentum  ah  inconvenienti)  the  holder  of 
that  bill  might  arrest  me,  and  hold  me  to  bail  in  any  part  of  the  world. 
My  lords,  after  revolving  this  question  again  and  again  in  my  mind, 
with  the  full  consideration  of  what  has  been  stated  about  the  practice 
and  contrary  decisions,  I  cannot  say  that  it  was  not  the  intention  of 
the  party  who  thus  accepted  to  come  under  an  engagement,  which  may 
be  represented  as  an  acceptance,  to  pay  the  bill  at  Sir  John  Perring's 
&  Co.,  London. 

Then,  it  is  said  that  the  word  "  accepted  "  forms  the  general  engage- 
ment, and  that  the  words  "  payable  at  Sir  John  Perring's  &  Co."  can- 
not qualify  and  cut  down  the  general  engagement ;  and  cases  are  then 
cited  which  maintain  a  distinction  between  words  of  qualification 
in  the  body  of  a  note,  and  words  of  qualification  in  the  margin  or 
at  the  foot  of  a  note ;  and  there  are  cases  maintaining  the  distinction 
that,  if  such  words  be  in  the  body  of  the  note,  they  form  part  of 
the  contract ;  but,  if  they  be  at  the  foot  or  in  the  margin,  they  form 
only  a  memorandum.  I  do  not  mean  to  disturb  these  cases  at  all, 
but  I  do  not  understand  how  it  is  that  from  these  cases  it  is  to  he 
inferred  that,  when  I  write  the  words  "accepted,  payable  at  a  given 
house,"  the  word  "  accepted  "  is  to  be  taken  to  express  the  whole  of 
my  contract,  and  that,  though  the  sentence  is  not  complete  till  I  write 
the  whole,  the  latter  part  of  it  is  not  to  be  taken  as  part  of  the  con- 
tract, but  as  a  direction  or  expansion  of  the  engagement.  Your  lord- 
ships have  heard  a  great  deal  of  this  argumentum,  ah  inconoenienti ; 
but  I  cannot  help  thinking  that  this  is  a  mode  of  reasoning  which  is 
not  quite  analogous  to  our  usual  modes  of  reasoning  in  the  courts 
below  on  the  question  of  what  men  are  likely  to  do  or  not  to  do.  The 
case  is  ynt  in  this  way.  Supposing  bills  were  drawn  on  each  of  the 
twelve  judges  of  England,  just  before  they  left  town  on  the  circuit, 
and  they  had  accepted  the  bills,  payable  at  their  respective  bankers, 
if  it  be  law  that  such  an  acceptance  renders  them  liable  to  pay  any- 
where, the  holders  of  those  bills  might  undoubtedly,  if  they  pleased, 
arrest  the  judges  at  their  respective  circuit  towns,  a  little  to  the  incon- 
venience of  the  administration  of  justice.  It  is  said  no  .man  would 
•think  of  arresting  the  judges.    My  lords,  I  hope  nobody  would  think 
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of  arresting  the  judges;  but  I  can  feel  for  mercantile  men  just  as  well 
as  I  can  feel  for  judges,  and  I  can  feel  for  men  exposed  to  the  incon- 
venience of  demands  upon  them  which  are  to  be  regulated  not  by 
their  contracts,  but  by  a  construction  being  given  to  their  contracts 
which  they  meant  should  be  never  given  to  them.  My  lords,  in  this 
very  case  (and  it  seems  not  to  have  been  very  much  considered)  the 
acceptor  is  at  Torpoint ;  and,  having  his  money  in  London,  where  it  is 
usually  demanded  of  him,  he  says.  If  you  make  your  demand  upon  me 
here,  I  cannot  pay  you ;  but  I  have  at  Child's  or  Drummond's  shop 
money  to  pay  you,  and  you  will  be  sure  to  find  it  there.  Is  it  no 
matter  of  inconvenience  that  such  a  man  may,  from  caprice,  if  you 
please  (and  we  have  heard  of  such  things,  as  men  through  caprice 
refusing  a  tender  of  Bank  of  England  notes,  and  so  forth),  be  obliged 
to  bring  money  from  London  ;  or  is  he  to  keep  money  in  London  and 
at  Torpoint  too,  to  answer  the  exigency  of  the  demand,  as  it  may 
happen  to  be  made  at  the  one  place  or  the  other  ? 

My  lords,  there  is  another  consideration  which  does  not  appear  to 
me  to  have  been  so  much  attended  to  as  it  might  have  been,  namely, 
that  if  I  promise  to  pay  at  my  bankers  in  London,  and  a  man  calls 
upon  me  to  pay  in  Northumberland,  it  is  not  the  same  thing;  for,  look- 
ing at  the  demand  as  likely  to  be  made  at  Child's  shop,  I  send  the 
money  there,  but,  if  I  am  to  pay  in  Northumberland,  there  must  be 
the  exchange  and  remittance,  and  so  on,  backwards  and  forwards. 
But  take  the  case  of  a  gentleman  leaving  Calcutta,  and  coming  to 
reside  in  London,  who  gives  a  bill  of  exchange  in  Calcutta,  to  be  paid 
there,  six  months  after  he  depai'ts  :  he  arrives  in  London,  not  bringing 
a  shilling  home  to  pay  that  bill,  —  he  finds  the  bill  sent  home  by  another 
ship,  and  he  is  arrested  the  moment  he  lands.  Is  the  sum  which  he 
is  obliged  to  pay  here  the  same  with  that  which  he  would  have  paid 
there,  and  for  paying  which  he  had  made  preparation  ?  Certainly  not. 
It  appears  to  me,  therefore,  that,  even  with  respect  to  the  value  of 
what  is  to  be  paid,  there  is  a  most  essential  difference  in  the  contract. 

Then,  it  is  said  this  will  be  extremely  inconvenient ;  and  it  was 
with  a  view  to  see  what  the  balance  of  convenience  and  inconvenience 
would  be  in  that  part  of  the  case  that  I  took  the  liberty,  with  your 
lordships'  permission,  to  put  the  third  and  fourth  questions  to  the 
judges.  It  is  said  this  may  vary  the  right  of  the  holder,  in  respect  of 
the  drawer,  unless  he,  the  holder,  give  notice,  and  so  forth,  to  keep  his 
liability  alive.  My  lords,  the  answer  to  that,  as  it  seems  to  me,  is  this, 
that,  if  you  once  admit  that  a  man  may  accept  specially,  it  is  the  con- 
sequence of  the  law  that  these  difiiculties  arise :  if  you  will  say  that 
no  man  shall  accept  specially  a  bill  which  is  drawn  generally,  that 
settles  the  question ;  but,  if  you  say  that  the  law  is,  —  though  a  man 
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draw  generally,  the  drawee  may  accept  specially,  —  it  is  the  conse- 
quence of  the  law  which  imposes  duties  upon  the  holder  to  give  notice 
to  the  drawer  to  keep  alive  the  drawer's  liability,  and  that  inconven- 
ience certainly  is  not  quite  so  large  as  if  the  acceptor  refused  to  accept 
at  all. 

Then,  it  is  said  that  this  will  impose  great  difficulty  upon  the  indorsee, 
that  a  person  sometimes  becomes  an  indorsee  before,  and  sometimes 
after  acceptance :  if  he  become  an  indorsee  before,  he  may  find  a 
special  acceptance  when  he  expected  to  have  a  general  acceptance ; 
but  then,  when  the  bill  is  indorsed  to  him  unaccepted,  he  does  not 
know  whether  it  will  ever  be  accepted  ;  and,  if  he  do  not  know  that 
it  will  be  ever  accepted,  he  cannot  tell  whether  it  will  be  accepted 
specially.  He  knows,  therefore,  at  the  time  of  taking  that  bill  by  in- 
dorsement, that  he  is  to  look  out  for  such  an  acceptor  as  he  can  find. 
"What  is  there  inconsistent  with  the  rule  of  law  or  convenience  in  this  ? 
I  cannot  see  any  thing. 

It  would  be  a  very  unnecessary  fatigue  to  your  lordships  to  go 
through  the  whole  of  this  case  from  the  beginning  to  the  end.  It 
does  appear  to  me  that  no  one  can  say,  the  case  is  settled  in  law :  you 
must  therefore  go  back  to  principle.  If  you  go  back  to  principle,  and 
admit  that  a  man  may  give  a  qualified  acceptance,  the  question  is 
whether  this  is  a  qualified  acceptance,  ay  or  no.  If  it  be  a  qualified 
acceptance,  if  it  be  an  acceptance  where  the  contract  of  the  party  is 
to  pay  at  Sir  John  Perring's  &  Co.,  then  I  state  it  to  be  in  pleading 
settled  matter  that  you  must  declare  according  to  the  contract,  and 
that  you  must  aver  all  that  the  nature  of  that  contract  makes  neces- 
sary. If  that  be  so,  if  it  be  a  special  contract,  and  if  it  be  necessary 
for  you  to  aver  all  which  the  contract  contains,  how  can  it  be  said  that 
it  is  not  to  be  shown  in  the  nature  of  the  demand,  but  that  it  must  be 
left  to  be  shown  in  the  defence  ?  It  appears  to  me  that  this  position 
cannot  be  maintained.  My  lords,  with  respect  to  the  cases  of  bonds 
which  have  been  cited,  they  differ  altogether  from  a  contract  of  this 
nature.  You  bring  your  action  upon  a  bond  for  the  penalty :  it  must, 
therefore,  be  a  matter  'of  defence  to  say  that  the  bond  would  have 
been  paid  at  a  particular  place,  for  that  will  be  in  the  condition  of 
the  bond  ;  when  you  pray  oyer  of  the  bond,  you  defend  yourself  by 
saying  that  you  have  performed  that  condition,  and  that  therefore 
you  are  to  be  excused  from  the  payment  of  the  debt.  These  cases, 
therefore,  have  no  application  to  the  case  before  your  lordships. 

There  is  another  set  of  cases,  in  which  it  is  said  that,  if  there  be  an 
antecedent  debt,  the  acceptance  must  be  taken  to  be  general.  Between 
the  acceptor  and  holder,  there  is  seldom  an  antecedent  debt ;  there  may 
be  an  antecedent  debt  between  the  drawer  and  acceptor  of  the  bill :  I 
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wish  that  there  had  been  an  antecedent  debt  in  all  cases,  for  accommo- 
dation bills  have  been  the  ruin  of  many  ;  but,  with  respect  to  the  ac- 
ceptor, it  is  not  true  that  he  must  be  antecedently  the  debtor  ;  and  all 
the  cases  with  respect  to  qualified  acceptance  show  that :  for  a  man 
may  accept  to  pay  half  the  bill  in  money,  and  half  in  goods ;  he  may 
accept  to  pay  out  of  the  produce  of  a  cargo  consigned  to  him  when  that 
cargo  comes  to  this  country.  When  your  lordships  look  to  the  situa- 
tion of  a  consignee,  you  will  find  that  his  acceptance  is  always  quali- 
fied. A  ship's  cargo  comes  from' the  West  Indies,  and  the  bill  with  it : 
the  acceptance  of  such  bill  will  be,  of  course,  an  acceptance  to  pay  in 
London.  In  every  view  of  this  case,  I  take  the  liberty  to  state  to  your 
lordships  as  my  opinion  (certainly  stating  it  with  infinite  difiidence, 
as  I  ought,  recollecting  that  I  am  obliged  to  differ  in  opinion  from 
those  whose  judgments  no  man  can  respect  more  than  I  do)  that  this 
is  a  contract  to  pay  at  Sir  John  Perring's  &  Co.,  which  is  not  the  con- 
tract stated  in  the  first  count  of  the  declaration ;  for  that  count  wants 
that  averment ;  and  the  consequence  is  that  the  judgment  of  the  Court 
of  King's  Bench  must  be  reversed.  I  do  not  think  that  it  will  be  of 
the  least  consequence  to  the  commercial  world  ;  for  it  will  be  so  easy  to 
adopt  forms  of  words  which  leave  no  doubt  as  to  what  is  meant  that 
I  am  perfectly  sure,  if  there  were  any  inconvenience  arising  from  the 
decision,  if  your  lordships  think  proper  to  make  it,  that  those  who  do 
not  wish  to  have  the  inconvenience  have  nothing  to  do  but  to  use  two 
or  three  words  which  will  guard  them  from  it.  But  the  question  is, 
What  is  the  law  of  this  day  upon  this  contract,  as  set  forth  in  this  first 
count  of  this  declaration  ?  I  have  already  stated  to  your  lordships  in 
a  few  words  what  my  opinion  is,  and  I  sincerely  believe  it  to  be  founded 
in  clear  principles  of  law ;  although,  when  I  state  that  I  do  believe  it 
to  be  so  founded,  I  cannot  but  recollect  (and  I  do  that  with  infinite 
respect)  that  I  am  differing  in  opinion  with  those  whose  opinion  is 
infinitely  superior  to  mine.  But  my  duty  is  not  to  state  their  opinion, 
but  to  express  my  own. 

LoED  Redesdalb.  My  lords,  I  most  fully  concur  in  the  opinion 
expressed  by  my  noble  and  learned  friend.  It -does  appear  to  me  that 
some  of  the  learned  judges  have  totally  forgotten  acceptances  for 
honor.  If  a  person  accept  for  the  honor  of  the  drawer,  payable  at  a 
banker's  in  London,  all  the  reasoning  founded  on  the  supposition  that 
the  acceptor  must  be  debtor  to  the  drawer  vanishes  ;  and  I  do  not 
observe  that  the  learned  judges  distinguished  between  the  case  of  an 
acceptance  for  honor  and  the  case  of  a  common  acceptance.  It  is 
impossible  to  say,  if  these  words  were  applied  to  an  acceptance  for 
honor,  that  any  of  the  arguments  founded  on  the  supposed  prior  debt 
of  the  acceptor  could  be  maintained. 
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But,  my  lords,  another  part  of  the  question  which  has  been  adverted 
to  by  the  noble  and  learned  lord  appears  to  me  of  infinite  importance  : 
I  mean  the  acceptance  of  a  bill  payable  at  a  place  different  from  the 
residence  of  the  acceptor.  This  bill  is  accepted  by  a  man  resident  at 
Torpoint,  payable  in  London,  at  a  certain  banking-house.  What  is 
asserted  to  be  the  effect  of  this  acceptance  ?  That  he  engages  to  have 
money  both  at  Sir  John  Perring's  &  Co.  and  at  his  own  residence  at 
Torpoint.  If  he  accepted  simply,  he  would  engage  only  to  have  the 
money  at  Torpoint ;  but  it  is  said  that,  because  he  accepts  with  this 
addition,  he  engages  to  have  the  mopey  at  both  places.  This  is  mak- 
ing him  engage  for  two  things  instead  of  one,  and  it  does  seem  to  me 
that  it  must  have  been  his  intention  to  engage  for  only  one,  namely,  a 
payment  in  London ;  for  it  is  perfectly  clear  that  payment  at  Torpoint 
and  payment  in  London  are  two  different  things;  and,  if  he  be  liable 
to  be  called  upon  at  both  places,  his  liability  is  rendered  more  incon- 
venient. 

This  might  be  converted  into  a  most  fraudulent  transaction,  in  refer- 
ence to  dealings  between  mercantile  people  residing  at  different  places. 
Take  the  case  alluded  to  by  the  noble  and  learned  lord,  of  a  bill  ac- 
cepted payable  at  Calcutta.  Suppose  that  a  person  accepts  a  bill  pay- 
able in  India,  and  leaves  funds  for  the  purpose  of  answering  that  bill, 
the  bill  being  payable  in  six  months :  he  comes  to  London,  and  there 
the  bill  is  demanded  of  him  because  his  acceptance  is  general,  and  the 
words  "  payable  at  Calcutta "  do  not  qualify  that  acceptance.  The 
consequence  of  that  would  be  that  the  holder  of  the  bill  would  gain 
the  whole  expense  of  the  remittance  from  India  to  England,  and  we 
know  perfectly  well  that  that  makes  a  very  considerable  difference. 
In  an  appeal  very  recently  before  your  lordships,  it  was  a  question 
whether  in  an  account  of  that  description  the  expenses  of  remittance 
from  India  to  England  are  or  are  not  to  be  allowed ;  and  it  is  part  of 
the  subject  of  appeal  from  a  decision  of  the  Court  of  Session  in  Scot- 
land that  the  appellant  has  not  been  allowed  the  expense  of  that 
remittance.  It  appears  to  me,  therefore,  that  it  is  perfectly  clear  that, 
if  it  were  to  be  held  that  the  acceptance  of  a  bill  payable  at  a  differ- 
ent place  is  not  to  be  held  to  be  conditional  acceptance,  it  may  be  used 
for  the  purposes  of  extreme  fraud,  to  make  a  man  pay  that  which  he 
did  not  mean  to  pay,  and  which  the  drawer  did  not  expect  him  to  pay 
in  such  a  mode.  Many  cases  might  be  put  as  to  the  West  Indies  and 
other  places  which  were  attended  to  by  some  of  the  learned  judges, 
and  into  which  it  is  not  necessary  to  enter.  If  the  words  which^  have 
been  added  to  this  acceptance  be  construed  as  having  no  operation  in 
favor  of  the  acceptor,  how  came  they  to  have  any  operation  whatever 
in  favor  of  other  parties  ?    If  they  be  not  a  condition  annexed  to  the 
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acceptance,  how  can  it  be  granted  that  the  holder  of  the  bill  must,  in 
order  to  entitle  him  to  make  a  demand  either  against  the  drawer  or 
against  the  indorser,  show  the  bill  to  Perring  &  Co.?  But  it  is  said 
that  this  should  be  shown  in  the  plea  :  the  majority  of  the  judges  have 
been  of  opinion  that  it  is  a  qualification  of  the  acceptance,  but  that  the 
party  is  to  take  advantage  of  it  in  pleading.  But,  in  order  to  do  that, 
he  is  obliged  to  bring  the  money  into  court ;  that  is  to  say,  he  is  to  do 
the  very  thing  which  (in  the  case  of  an  acceptance  in  India,  for  instance) 
he  ought  not  to  be  obliged  to  do,  for  in  that  case  the  acceptor  must 
bring  the  money  from  India,  to  be  enabled  to  bring  the  money  into 
court.  Upon  these  grounds,  it  appears  to  me  that  it  is  infinitely  better 
to  hold  that  these  words  do  amount  to  a  qualification  of  the  acceptance 
imposing  a  precedent  condition  which  must  be  shown  upon  the  record, 
for  the  purpose  of  setting  forth  truly  the  acceptance ;  and,  that  being 
set  forth,  it  appears  to  me  that  the  party  is  bound  to  prove  that  which 
he  has  averred  in  the  declaration,  which  goes  to  show  that  the  party 
taking  such  acceptance  has  complied  with  the  condition  entered 
into  between  him  and  the  acceptor.  On  these  grounds,  I  perfectly 
concur  with  the  noble  and  learned  lord  that  the  judgment  should  be 
reversed.  The  house  accordingly  reversed  the  judgment} 

1  Callaghan  v.  Aylett,  3  Taunt.  897 ;  Gammon  v.  SchmoU,  5  Taunt.  344 ;  Garnett 
V.  Woodcock,  1  Stark.  475  (semble),  accord. 

Smith  V.  De  la  Fontaine,  Bay  ley  on  Bills  (3  ed.),  129 ;  Lyon  v.  Sundius,  1  Camp. 
423;  Fenton  v.  Goundry,  13  East,  459;  Wallace  v.  McConnell,  13  Pet.  136  {semble); 
Foden  v.  Sharp,  4  Johns.  183  ;  Blair  u,  Tennessee  Bank,  11  Humph.  84  {semble), 
contra. 

See  Benson  v.  White,  4  Dow,  334 ;  Sehag  v.  Abitbol,  4  M.  &  Sel.  462. 

By  Stat.  1  &  2  Geo.  IV.  c.  78,  §  1,  "  If  any  person  shall  accept  a  bill  payable  at 
the  house  of  a  banker,  or  other  place,  without  further  expression  in  his  acceptance, 
such  acceptance  shall  be  deemed,  to  all  intents  and  purposes,  a  general  acceptance 
of  such  bill;  but  if  the  acceptor  shall  in  his  acceptance  express  that  he  accepts  the 
bill  payable  at  a  banker's  house  or  other  place  ortlij,  and  not  otherwise  or  elsewhere,  such 
acceptance  shall  be  deemed  to  be  to  all  intents  and  purposes  a  qualified  acceptance, 
and  the  acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in  default  of  payment, 
when  such  payments  shall  have  been  first  duly  demanded,  or  such  banker's  house 
or  other  place."  See  Turner  v.  Hayden,  4  B.  &  C.  1 ;  Walter  v.  Cubley,  2  Cr.  &  M. 
151;  Halstead  t.  Skelton,  5  Q.  B.  86;  Higgins  c..  Nichols,  7  Dowl.  551;  Blake  v. 
Beaumont,  1  Dowl.  N.  8.  697,  decided  under  this  statute.  —  Ed. 
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THORPE  ET  UxoE  V.  BOOTH. 
At  Nisi  Peius,  coram  Abbott,  Ld.  C.  J.,  Mat  22, 1826. 

[Reported  in  Ryan  ^  Moody,  388.^1 
This  was  an  action  against  the  maker  of  a  promissory  note.     The 
defendant  pleaded  the  general  issue  and  the  Statute  of  Limitations. 
The  note  had  been  given  to  the  plaintiff's  wife  before  her  marriage. 
The  following  is  a  copy  of  the  note :  — 

"  March  12,  1813. 
"Twenty-four  months  after  demand,  I  promise  to  pay  my  sister 
Frances  Booth  the  sum  of  seven  hundred  pounds. 

'  "Joseph  Booth." 

The  note  was  presented  for  payment  on  the  28th  of  June,  1823. 

Scarlett,  for  the  defendant,  contended  that  he  was  entitled  to  a  ver- 
dict, as  no  evidence  had  been  given  by  the  plaintiff,  to  take  the  case 
out  of  the  statute.  In  Christie  v.  Fonsick,^  Mansfield,  C.  J.,  is  said  to 
have  held  that,  on  notes  payable  on  demand,  the  statute  runs  from  the 
date  of  the  note,  and  not  from  the  time  of  the  demand. 

Gurney,  and  H.  I.  Stephen,  for  the  plaintiff,  contended  that  it  was 
unnecessary  to  give  any  such  evidence,  as  the  cause  of  action  did  not 
accrue  until  twenty-four  months  after  demand  made;  and  no  demand 
was  made  upon  the  defendant  until  June,  1823.  They  cited  Holmes 
V.  Kerrison  '  as  an  authority. 

Abbott,  Ld.  C.  J.  This  is  certainly  a  point  of  some  doubt  and 
difficulty  ;  but  I  am  of  opinion,  on  the  authority  of  Holmes  v.  Kerrison, 
that  the  Statute  of  Limitations  will  not  in  the  present  case  be  a  bar  to 
the  plaintiff's  right  to  recover  on  this  promissory  note.  But  that  my 
opinion,  if  wrong,  may  be  corrected,  I  shall  give  the  defendant  liberty 
to  move  to  enter  a  nonsuit.  Verdict  for  the  plaintiff. 

In  the  following  Trinity  term,  Scarlett  moved  for  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered,  but  the  court  refused  the 
rule.* 

»  Thorpe  v.  Coombe,  8  D.  &  Ry.  347,  s.  c  — Ed. 

"  Selw.  N.  P.  361,  6th  ed.  »  2  Taunt.  323. 

4  Waters  v.  Thanet,  2  Q.  B.  757,  769  (semhU) ;  Chase  v.  Evoy,  49  Cal.  467;  Little 
V.  Blunt,  9  Pick.  488,  491  (semble) ;  Wenman  u.  Mohawk  Ins.  Co.,  13  Wend.  267 
(semble) ;  Howland  v.  Edmonds,  24  N.  Y.  807,  309  (semble) ;  Bruce  i>.  Tilson,  25  N. 
Y.  194,  198  (semble);  Taylor  v.  Witman,  8  Grant,  138;  Girard  Bank  v.  Bank  of 
Penn,  39  Fa-  92,  100  (semble) ;  Finkbone's  Appeal,  86  Pa.  368,  369  (semble),  accord. 

Palmer  v.  Palmer,  36  Mich.  487,  contra.  —  Ed. 
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SELBY  V.  EDEN. 
In  the  Common  Pleas,  June  10,  1826. 

[Reported  in  3  Bingham,  611.] 

The  plaintiff  declared  that  one  N.  Atoheson,  by  his  bill  of  exchange, 
required  the  defendant  three  months  after  date  to  pay  to  the  order  of 
N.  Atcheson  in  London  £498  15s.,  which  bill  the  defendant  at  Lon- 
don accepted  according  to  the  usage  and  custom  of  merchants  ;  that 
Atcheson  indorsed  the  bill  at  London  to  the  plaintiff,  of  which  indorse- 
ment the  defendant  at  London  had  notice,  by  reason  of  which  the 
defendant  became  liable  to  pay  the  plaintiff  the  amount  of  the  bill, 
according  to  the  tenor  of  the  bill  and  of  his  acceptance. 

At  the  trial  before  Best,  C.  J.,  London  sittings  in  Easter  term,  it 
was  objected  on  behalf  of  the  defendant  that,  as  the  bill  was  drawn  pay- 
able to  the  drawer's  order  in  London,  presentment  in  London  ought 
to  have  been  averred  and  proved.  The  Chief  Justice  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff. 

Bosanquet,  Serjt.,  in  Easter  term,  moved  to  arrest  the  judgment, 
upon  the  objection  made  at  the  trial. 

He  contended  that  the  present  case  did  not  fall  within  the  provi- 
sions of  the  1  &  2  G.  IV.  c.  78  (which  enacts  that  an  acceptance  made 
payable  at  a  banker's  shall  be  deemed  a  general  acceptance,  unless 
accompanied  with  the  words  "and  not  elsewhere"),  that  act,  accord- 
ing to  its  title,  being  confined  to  acceptances,  and  applied  only  to 
cases  where  the  bill  is  by  the  acceptance  made  payable  at  a  particular 
place,  and  not  to  cases  where  the  drawer  makes  it  so  payable  by  the 
language  in  the  body  of  the  bill.  This,  then,  was  a  general  accept- 
ance of  a  bill  drawn  payable  in  London ;  and,  the  statute  not  having 
proposed  to  alter  the  effect  of  a  general  acceptance,  the  case  must  be 
considered  as  a  case  before  the  statute;  but  before  the  statute,  on 
such  a  bill,  presentment  to  the  acceptor  in  London  was  a  condition 
precedent  to  the  holder  having  any  claim  against  him,  or  at  all  events 
an  averment  that  due  diligence  had  been  used,  without  success,  to 
find  his  place  of  business.  He  cited  Saunderson  u.  Bowes,  Dickinson 
V.  Bowes,^  and  Howe  v.  Bowes.'^ 

Wilde,  Serjt.  The  object  of  the  statute  1  &  2  G.  IV.  c.  78,  would 
be  defeated,  if  an  acceptance  payable  at  a  particular  place  by  reason 
of  the  language  used  by  the  drawer  were  not  as  much  within  the 

1  16  East,  110.  2  Id.  112. 
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operation  of  the  act  as  an  acceptance  made  payable  at  a  particular 
place  by  reason  of  the  language  used  by  the  acceptor. 

Independently,  however,  of  the  act,  enough  appears  on  the  declara- 
tion to  show  the  defendant's  liability.  In  an  action  against  an 
acceptor,  an  averment  of  presentment  is  not  necessary,  the  action  is  a 
sufficient  demand  ;  and  the  holder  is  not  limited  to  place,  in  making 
his  demand,  1  Roll.  Abr.  443,  Condit.  (O.),  Com.  Dig.  Condit.  (G.  9)  ; 
nor  to  time.  Turner  v.  Hayden.^  After  the  bill  is  due,  the  amount 
is  payable  on'  demand,  and  an  averment  of  request  is  not  necessary. 
Huffam  V.  Ellis.'' 

Bosanquet  was  heard  in  support  of  his  rule  in  this  term,  and  the 
court  having  taken  time  to  consider. 

Best,  C.  J.,  now  delivered  judgment.  In  this  case,  it  is  unnecessary 
for  us  to  consider  whether,  independently  of  Serjt.  Onslow's  act,  the 
declaration  ought  to  have  contained  an  averment  that  the  bill  was 
presented  for  payment  to  the  acceptor  in  London,  or  an  excuse  for  non- 
presentment  ;  because  we  are  all  of  opinion  that  the  omission  is  cured 
by  that  act.  Perhaps  the  preamble  of  the  act  does  not  apply  to  such 
a  case  as  the  present,  but  it  is  a  remedial  statute;  and  the  enacting 
part  seems  clearly  to  embrace  every  instance  in  which  a  bill  is  made 
payable  at  a  particular  place  :  "  If  any  person  shall  accept  a  bill  of 
exchange  payable  at  the  house  of  a  banker,  or  other  place,  without 
further  expression  in  his  acceptance,  such  acceptance  shall  be  deemed 
and  taken  to  be  to  all  intents  and  purposes  a  general  acceptance  of 
such  bill." 

The  words  of  the  act  embrace  any  bill  payable  at  a  banker's  or 
other  place ;  and  no  distinction  is  made  between  the  case  where  the 
bill  is  rendered  so  payable  by  the  language  of  the  drawer,  and  the 
case  where  it  is  rendered  so  payable  by  the  language  of  the  acceptor. 

If  the  bill  be  drawn  payable  in  London,  and  accepted  as  drawn, 
that  is  a  general  acceptance,  unless  the  acceptor  adds  the  words  pro- 
vided by  the  act  for  limiting  the  acceptance,  "  and  not  elsewhere." 

The  acceptor  has  not  done  this ;  and  we  are  therefore  of  opinion 
that  judgment  ought  not  to  be  arrested.  Mule  discharged.' 

1  4  B.  &  C.  1.  '^  3  Taunt.  415. 

8  Fayle  v.  Bird,  6  B.  &  C.  531,  accord. 

Boach  V.  Johnston,  Hayes  &  Jones,  246,  contra.  —  Ed. 
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POOLE   V.   CROMPTON. 

In  the  Exchbquee,  Hilary  Teem,  1827. 

[Reported  in  5  Dowling,  468.^] 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange  for 
£16  Os.  A\d.  Plea :  That  after  the  making  of  the  promise  in  the 
declaration  mentioned,  and  after  the  said  bill  of  exchange  became  due 
and  payable,  and  before  the  commencement  of  this  suit,  to  wit,  on, 
&c.,  the  defendant  was  ready  and  willing,  and  then  tendered  and 
offered  to  pay  to  the  plaintiff  the  sum  of  £16  Os.  6«?.,  being  the 
amount  of  the  said  bill,  together  with  interest  for  the  same  from 
the  day  when  the  said  bill  became  due  and  payable  to  the  day  of 
the  tender  of  the  said  sum  ;  to  receive  which  of  the  defendant  the 
plaintiff  then  wholly  refused  ;  and  the  defendant  further  saith  that  he 
hath  always,  according  to  his  said  promise,  from  the  time  the  said 
bill  of  exchange  became  due  and  payable,  been  ready  and  willing, 
and  still  is  ready  and  willing,  to  pay  to  the  plaintiff  the  amount  of  the 
said  bill  of  exchange,  with  interest  as  aforesaid,  and  he  now  brings 
into  court  the  sum  of  £16  Os.  6c?.,  ready  to  be  paid  to  the  plaintiff,  if 
he  will  accept  the  same.     Demurrer  and  joinder. 

Humfrey,  in  support  of  the  demurrer,  referred  to  Hume  v.  Peploe  '^ 
as  an  authority  to  show  that  a  tender  after  the  day  of  payment  could 
not  be  pleaded  to  an  action  against  the  acceptor  of  a  bill  of  exchange. 

a.  V.  Richards,  in  support  of  the  plea.  As  the  law  at  present 
stands,  the  greatest  inconvenience  would  arise  if  the  acceptor  of  a  bill 
were  not  permitted  to  plead  this  plea.  The  holder  may  proceed 
against  the  acceptor  without  making  any  application  for  payment ;  and, 
if  he  has  no  mode  of  protecting  himself  by  making  a  tender,  he  may 
always  be  liable  for  costs.  [Paekb,  B.  By  accepting  the  bill,  he  has 
bound  himself  to  pay  with  or  without  notice,  and  it  is  his  business  to 
find  out  the  holder  and  pay  him. J  In  ancient  times,  no  indorsement 
was  valid  without  notice  to  the  acceptor ;  but,  since  the  custom  of 
notice  has  been  discontinued,  the  acceptor  has  no  means  of  knowing 
in  whose  hands  the  bill  is.  The  question  is  whether  it  is  sufficient  to 
plead  a  tender  in  the  way  it  is  pleaded  here.  Hume  v.  Peploe  was 
decided  on  the  authority  of  Giles  v.  Hartis : '  the  objection  was  that 
the  plea  only  averred  a  readiness  to  pay  from  the  time  of  making 

1  8.  o.  nomine  Poole  v.  Tumbridge,  2  M.  &  W.  223.  —  Ed. 

2  8  East,  168.  8  j  Lord  Raymond,  254. 
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the  tender,  and  Lord  Ellenborough  asks  if  there  was  any  case  where  an 
averment  of  touts  temps  prist  was  not  holden  to  be  necessary  in  a  plea 
of  tender.  The  present  case  is  different,  for  here  it  is  expressly  averred 
that  the  "  defendant  has  always,  according  to  his  said  promise,  from 
the  time  the  said  bill  of  exchange  became  due  and  payable,  been  ready 
and  willing,  and  still  is  ready  and  willing,  to  pay  the  amount  of  the 
said  bill."  Johnson  v.  Clay,'  which  was  an  action  of  covenant  for 
rent,  governs  the  present  case;  since  there  is  the  same  liberty  to  pay 
rent  on  the  day  when  it  becomes  due  as  to  pay  a  bill  of  exchange. 
In  that  case,  the  court  did  not  entertain  a  doubt  as  to  a  plea  of  tender 
being  good.  Other  authorities  are  collected  in  1  Wms.Saiind.  33  b. 
(n.  d.). 

ffumfrey,  in  support  of  the  demurrer,  was  stopped  by  the  court. 
iiLoRD  ABmoEK,  C.  B.  If  it  were  now  for  the  first  time  a  question 
whether  a  good  plea  of  tender  could  be  made  in  an  action  against  the 
acceptor  of  .a  bill  of  exchange,  the  case  of  Hume  v.  Peploe  is  a  sufficient 
authority  against  it.^  I  am  not,  however,  prepared  to  say  that  no  case 
could  arise  in  which  the  acceptor  of  a  bill  might  successfully  plead  a 
tender.  Suppose  he  stated  that  when  the  bill  became  due  he  went  to 
the  house  of  the  holder  of  the  bill  for  the  purpose  of  paying  it,  and  he 
was  not  at  home,  and  that  the  acceptor  afterwards  found  the  holder, 
and  tendered  the  money:  would  not  that  be  a  good  plea?  I 
think  the  technical  rules  of  law  ought  not  to  be  abused,  so  as  to 
make  the  machinery  of  a  court  of  justice  the  means  of  getting  costs 
though  I  do  not  see  how  we  can  relieve  the  defendant  upon  that 
objection.  But,  if  the  acceptor  of  a  bill  goes  to  the  holder's  resi- 
dence when  the  bill  becomes  due,  and  cannot  find  him,  but  after- 
wards tenders  him  the  money,  it  would  be  unjust  to  say  that  the 
acceptor  is  to  be  liable  to  an  action,  and  is  not  to  be  allowed  to  plead 
that  tender.  The  present  plea,  however,  does  not  go  that  length. 
It  is  quite  consistent  with  this  plea  that  the  acceptor  well  knew  where 
the  holder  lived.  Supposing,  therefore,  that  Hume  v.  Peploe  does 
not  apply,  this  plea  does  not  disclose  a  sufficient  defence. 

Paeke,  B.  There  seems  to  me  no  doubt  that  this  plea  is  bad. 
The  declaration  states  the  contract,  and  that  the  defendant  promised  to 
pay  the  amount  of  the  bill  according  to  the  tenor  and  effect  thereof, 
and  of  his  said  acceptance.  This  promise  is  admitted  by  the  plea. 
By  law  it  is  clear  an  indorser  has  a  right  of  action  against  the  acceptor 
without  giving  him  any  notice ;  and  that,  when  a  person  accepts  a  ne- 

1  7  Taunt.  486 ;  8.  c.  1  J.  B.  Moore,  200. 

2  In  Hume  v.  Peploe,  the  bill  had  been  presented  for  payment  at  maturity,  and 
dishonored,  and  tlie  plea  alleged  a  subsequent  tender  of  principal  and  interest.  The 
case  is  therefore  widely  different  from  that  of  Poole  v.  Crompton.  —  Ed. 
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gotiable  bill,  he,  by  law,  obliges  himself  to  pay  it  without  notice.  If 
the  acceptor  has  put  himself  in  a  situation  of  hardship  and  difficulty,  by 
not  being  able  to  find  the  holder,  it  is  his  own  fault :  he  is  bound  to  pay 
on  the  precise  day.  The  meaning  of  a  plea  of  tender  is  that  the 
defendant  has  always  been  ready  to  perform  his  engagement,  and  does 
perform  it  by  tendering  the  amount  which  he  is  liable  to  pay.  It  is 
clear,  from  the  case  of  Hume  v.  Peploe,  that  this  plea  is  bad  :  it  does 
not  state  that  the  defendant  was  ready  upon  the  day  when  the  bill 
became  due.  With  respect  to  the  case  of  Johnson  v.  Clay,  there  must 
be  some  inaccuracy  in  the  report,  or  a  mistake  on  the  part  of  the 
learned  judges.  It  seems  there  to  have  been  considered  necessary,  in 
order  to  defeat  a  tender,  that  the  plaintiff  should  prove  a  demand  sub- 
sequent to  the  tender.  That  however  is  not  so,  andupon  this  principle, 
that  the  party  was  not  ready  to  perform  his  contract  at  the  time  he 
is  stated  to  be  ready. 

BoLLAND,  B.,  concurred.  Judgment  for  the  plaintiff.^ 


HANSARD  V.  ROBINSON. 

In  the  King's  Bench,  July  3,  1827. 

[Reported  in  7  Barnewall  S/-  Cresswell,  90.] 

This  was  an  action  by  the  plaintiff,  as  indorsee,  against  the  defend- 
ant, as  acceptor  of  a  bill  of  exchange  for  £32  Is.  Qd.,  dated  the  10th  of 
October,  1823,  drawn  by  Henry  Butterworth,  payable  forty  days  after 
date,  accepted  by  the  defendant,  and  indorsed  by  Butterworth  to  the 
plaintiff.  Plea,  the  general  issue.  At  the  trial  before  Littledale,  J., 
at  the  Westminster  sittings  after  Michaelmas  term,  1826,  it  was  proved 
by  the  drawer  that  the  defendant,  being  indebted  to  him  in  the  sum  of 
£32  Is.  Qd.  for  books,  he,  on  the  10th  of  October,  1823,  drew  a  bill  on 
him  for  that  sum,  payable  at  forty  days  after  date,  which  the  defend- 
ant accepted.  The  bill  was  drawn  on  a  proper  stamp.  Butterworth 
indorsed  the  bill  in  blank,  and  delivered  it  so  indorsed  to  the  plaintiff. 
The  bill  became  due  on  the  22d  of  November,  1823,  but  was  not  pre- 
sented for  payment  until  the  1st  of  May,  1824.  The  defendant  then 
offered  to  give  in  payment  another  bill ;  but  before  that  bill  was  given 
the  plaintiff's  clerk  lost  the  original  bill.  The  plaintiff  informed  the 
defendant  of  the  loss,  and  offered  him  an  indemnity  ;  but  he  refused  to 

1  Conf.  Hume  v.  Peploe,  8  East,  168;  Dobie  v.  Larkan,  10  Ex.  776.  — Ed. 


SECT.  I.]  HANSAED   V.  EOBINSOS.  39 

pay  the  amount,  unless  the  bill  was  produced  and  delivered  up  to  him. 
Upon  this  evidence,  it  was  contended  that  the  plaintiif,  the  indorsee  of 
the  bill,  could  not  recover  against  the  acceptor,  unless  the  bill  were 
produced  or  shown  to  have  been  destroyed,  because  the  acceptor  was 
liable  to  be  sued  by  a  bona  fide  indorsee  for  value  at  any  time,  even 
although  the  bill  might  have  been  obtained  by  a  prior  party  through 
fraud  or  felony ;  that  there  was  no  privity  bertween  the  indorsee  and 
the  acceptor  except  through  the  bill ;  and  that  the  latter  by  his  accept- 
ance undertook  only  to  pay  the  bill  upon  its  being  produced  and 
delivered  up  to  him.  There  was  no  breach  of  his  contract,  unless  the 
bill  were  so  produced  by  the  holder,  and  unless  the  latter  offered  to 
deliver  it  up  on  being  paid  the  amount.  As  to  the  offer  of  indemnity, 
a  court  of  law  had  no  power  to  compel  a  party,  who  by  law  was 
entitled  to  have  the  bill  delivered  up  to  him,  to  take  an  indemnity. 
A  court  of  equity  is  the  proper  tribunal  to  judge  of  the  sufficiency  of 
the  indemnity.  The  learned  judge  was  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover,  unless  he  produced  the  bill,  and  directed  a 
nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  the 
amount  of  the  bill.  A  rule  nisi  having  been  obtained  for  that  pur- 
pose, 

Campbell  and  Patteson,  in  Easter  term,  showed  cause.  There  are 
certainly  contradictory  authorities  on  this  point ;  but  the  nisi  prius 
cases  of  Pierson  v.  Hutchinson,  Mayor  v.  Johnson,'  Poole  v.  Smith," 
Dangerfield  «.  Wilby,^  Bevan  v.  Hill,''  and  a  case  tried  before  Lord 
Eldon,  when  Chief  Justice  of  the  Court  of  Common  Pleas,  and  men- 
tioned by  him  in  Me  parte  Greenway,"  and  two  cases  in  banc,  decided 
by  the  Court  of  Common  Pleas,  Davis  v.  Dodd  *  and  Champion  v. 
Terry,'  are  in  favor  of  the  defendant.  Williamson  v.  Clements  ^  is  not 
an  authority  against  him,  for  there  the  action  was  on  a  special  promise, 
and  the  consideration  stated  for  that  promise  was  that  the  defendant 
was  indebted  to  the  plaintiflfon  a  bill  of  exchange ;  and  that  the  plaintiff, 
having  lost  the  bill,  had,  at  his  request,  given  him  a  bond  acknowl- 
edging payment,  and  conditioned  to  indemnify  him  against  the  bill ; 
and  on  motion  in  arrest  of  judgment  it  was  held  that,  after  verdict,  it 
must  be  taken  to  have  been  proved  at  the  trial  that  the  defendant  was 
so  indebted,  and  that  there  was,  therefore,  a  good  consideration  for 
the  promise.  In  Long  v.  Baillie,'  the  bill  was  specially  indorsed  to 
the  plaintiff,  and  had  no  indorsement  from  him  upon  it,  and  no  other 
person  but  the  plaintiff  could  have  acquired  a  right  to  sue  thereon. 

1  3  Camp.  324.  2  Holt  N.  P.  144.  »  4  Esp.  N.  P.  C.  159. 

4  2  Camp.  381.  »  6  Ves.  Jr.  812.  «  4  Taunt.  602. 

'  8  Brod.  &  B.  295.  »  i  Taunt.  523.  '  2  Camp.  214. 


40  HANSARD   V.   EOBINSON.  [CHAP.   VI. 

Brown  v.  Messiter^  was  a  decision  of  a  single  judge,  and  no  cause  was 
shown  against  the  rule  for  referring  the  bill  to  the  Master,  to  compute 
principal  and  interest;  and  Glover  u.  Thomson^  was  an  undefended 
cause.  Hart  v.  King'  was  a  nisi  prius  case  before  Holt,  C.  J.,  and  it 
does  not  appear  from  the  report  in  what  character  the  plaintiff  sued. 
The  bill  might  have  been  either  indorsed  specially  or  not  at  all ;  it 
might  have  been  proved*  to  have  been  destroyed,  or  might  have  been 
in  such  a  state  when  lost  that  other  persons  could  not  recover 
upon  it. 

Gurney  and  Chitty,  contra,  relied  upon  the  three  last-mentioned 
cases ;  and  on  a  nisi  prius  case  of  Dart  v.  Ilinckes,  tried  before  Lord 
Tenterden,  and  a  case  of  Rolf e,  Assignee,  v.  "Watson,  before  Best,  C.  J., 
at  the  sittings  in  last  Easter  term,  where,  in  an  action  on  a  lost  bill, 
the  jury  having  found  that  the  bill  was  not  indorsed  at  the  time  of  the 
loss,  the  plaintiff  was  permitted  to  recover.  And  they  contended  that 
it  was  material  for  the  plaintiff  in  this  case  that  the  bill  was  not  lost 
until  after  it  became  due,  and  after  the  defendant  had  made  default 
in  not  paying  it  when  presented.  Our.  adv.  vult. 

LoED  Tentbrden,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action  on  a  bill  of  exchange,  brought  by  the  indorsee 
against  the  acceptor.  The  bill  was  not  produced  at  the  trial,  but 
proof  was  given  of  the  signature  of  the  parties,  and  other  particulars 
of  the  bill,  and  that  it  was  lost  after  it  had  become  due,  and  after  pay- 
ment had  been  required  of  the  defendant,  and  he  had  requested  time 
and  promised  payment. 

It  is  not  necessary  to  say  whether  any  special  action  could  have  been 
framed  and  maintained  upon  the  particular  facts  and  the  defendant's 
promise,  because  the  declaration  in  the  present  cause  is  not  founded 
upon  such  facts,  but  upon  the  bill  itself,  in  the  usual  way.  We  would 
not,  however,  be  understood  to  give  any  encouragement  to  such  an 
action ;  and  we  think  the  special  facts  cannot  properly  be  considered 
as  affording  a  satisfactory  ground  for  decision  in  this  case,  but  the 
case  must  be  considered  generally,  as  an  action  brought  upon  a  lost 
bill,  and  introducing  the  general  question  whether  such  an  action  can 
be  maintained. 

Upon  this  question,  the  opinions  of  judges,  as  they  are  to  be 
found  in  the  cases  quoted  at  the  bar,  have  not  been  uniform,  and  can- 
not be  reconciled  to  each  other.  It  is  not  necessary  to  advert  again  to 
the  cases.  Amid  conflicting  opinions,  the  proper  course  is  to  revert 
to  the  principle  of  these  actions  on  bills  of  exchange,  and  to  pronounce 
such  a  decision  as  may  best  conform  thereto.    Now,  the  principle  upon 

1  8  M.  &  S.  281.  "■  1  Ryan  &  Moody,  403.  s  12  Mod.  310. 
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which  all  such  actions  are  founded  is  the  custom  of  merchants.  The 
general  rule  of  the  English  law  does  not  allow  a  suit  by  the  assignee 
of  a  chose  in  action.  The  custom  of  merchants,  considered  as  part  of 
the  law,  furnishes,  in  this  case,  an  exception  to  the  general  rule. 
What,  then,  is  the  custom  in  this  respect  ?  It  is  that  the  holder  of 
the  bill  shall  present  the  instrument,  at  its  maturity,  to  the  acceptor, 
demand  payment  of  its  amount,  and  upon  receipt  of  the  money  deliver 
up  the  bill.  The  acceptor  paying  the  bill  has  a  right  to  the  possession 
of  the  instrument  for  his  own  security,  and  as  his  voucher  and -dis- 
charge pro  tanto  in  his  account  with  the  drawer.^  If,  upon  an  offer  of 
payment,  the  holder  should  refuse  to  deliver  up  the  bill,  can  it  be 
doubted  that  the  acceptor  might  retract  his  offer  or  retain  his  money? 
And  if  this  be  the  right  of  an  acceptor,  ready  to  pay  at  the  maturity 
of  the  bill,  must  not  his  right  remain  the  same  if,  though  not  ready  at 
that  time,  he  is  ready  afterwards ;  and  can  his  right  be  varied,  if  the 
payment  is  to  be  made  under  a  compulsory  process  of  law  ?  The  foun- 
dation of  his  right,  his  own  security,  his  voucher,  and  his  discharge 
toward  the  drawer,  remain  unchanged.  As  far  as  regards  his  voucher 
and  discharge  toward  the  drawer,  it  will  be  the  same  thing  whether 
the  instrument  has  been  destroyed  or  mislaid.  With  respect  to  his 
own  security  against  a  demand  by  another  holder,  there  may  be  a 
difference.  But  how  is  he  to  be  assured  of  the  fact  either  of  the  loss 
or  destruction  of  the  bill  ?  Is  he  to  rely  upon  the  assertion  of  the 
holder,  or  to  defend  an  action  at  the  pei-il  of  costs  ?  And  if  the  bill 
should  afterwards  appear,  and  a  suit  be  brought  against  him  by  another 
holder,  —  a  fact  not  absolutely  improbable  in  the  case  of  a  lost  bill,  — ■ 
is  he  to  seek  for  the  witnesses  to  prove  the  loss,  and  to  prove  that  the 
new  plaintiff  must  have  obtained  it  after  it  became  due  ?  Has  the 
holder  a  right,  by  his  own  negligence  or  misfortune,  to  cast  this  burden 
upon  the  acceptor,  even  as  a  punishment  for  not  discharging  the  bill 
on  the  day  it  became  due  ?  We  think  the  custom  of  merchants  does 
not  authorize  us  to  say  that  this  is  the  law.  Is  the  holder,  then, 
without  remedy  ?  Not  wholly  so.  He  may  tender  sufficient  indemnity 
to  the  acceptor ;  and,  if  it  be  refused,  he  may  enforce  payment  there- 
upon in  a  court  of  equity.^    And  this  is  agreeable  to  the  mercantile 

1  And  if,  after  payment,  the  holder  should  refuse  to  deliver  up  the  bill,  the 
acceptor  may  recover  the  money  in  assumpsit  for  money  had  and  received  (Alex- 
ander V.  Strong,  9  M.  &  W.  733),  or  maintain  trover  for  the  bill,  Otisfield  v.  May- 
berry,  63  Me.  197 ;  Stone  v.  Clough,  41  N.  H.  290 ;  Pierce  v.  Gilson,  9  Vt.  216 ; 
Spencer  v.  Dearth,  43  Vt.  98.     See  also  Comes  v.  Taylor,  10  Ex.  441.  — Ed. 

2  Tercese  v.  Geray,  Finch,  301 ;  Walmesley  o.  Child,  1  Ves.  Sr.  341 ;  Ex  parts 
Greenway,  6  Ves.  812 ;  Davies  v.  Dodd,  4  Price,  176 ;  Macartney  v.  Graham,  2  Sim. 
285  •  Crawford  v.  Summers,  3  J.  J.  Marsh.  300 ;  Savannah  Bank  v.  Haskins,  101  Mass. 
370-  Green  v.  Stone,  Walker,  Ch.  109;  Allen  „.  State  Bank,  1  Dev.  &  B.  Eq.  3; 
Fisher  v.  CarroU,  6  Ired.  Eq.  485 ;  Chewning  v.  Singleton,  2  Hill,  Ch.  371,  accord. 
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law  of  Other  countries.  In  the  modern  Code  de  Commerce  of  France, 
Liv.  1,  Tit.  9,  Art.  151,  152,  this  is  distinctly  provided.  And  this  pro- 
vision is  not  new  in  the  law  of  that  country,  but  is  found  also  in  the 
Ordonnance  de  Commerce  of  Louis  the  Fourteenth,  Tit.  5,  Art.  19. 
The  rule  for  entering  a  verdict  for  the  plaintiff  must  therefore  be 
discharged.  Mule  discharged} 


ANN   WILLIAMS  v.  GERMAINE   THE   ELDER. 
SAME  V.  GERMAINE   THE  YOUNGER. 

In  the   King's   Bench,  Notembee  21,  1827. 

[Reported  in  7  Barnewall  Sf  Cresswetl,  468.] 

The  former  of  these  cases  was  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange  for  the  honor  of  the  drawer.  In  the 
first  count  of  the  declaration,  it  was  stated  that  Germaine  the  Younger, 
on  the  29th  of  April,  1826,  in  parts  beyond  the  seas,  at,  &c.,  drew  a 
bill  of  exchange  for  £71  lis.  9d.  upon  Messrs.  Pugh  &  Redman,  Lon- 
don, payable,  thirty  days  after  sight,  to  the  order  of  one  Henry 
Williams,  who  indorsed  it  to  the  plaintiff ;  that  on  the  20th  of  July, 
in  the  same  year,  at,  &o.,  the  bill  was  presented  to  Pugh  &  Redman 
for  acceptance,  who  then  and  there  had  sight  of  it,  but  did  not,  nor 
would  then,  or  at  any  time  before  or  afterwards,  accept  the  same,  or 
pay  the  sum  of  money  therein  mentioned,  but  wholly  refused  so  to 
do ;  that  the  bill  was  duly  protested  for  non-acceptance,  whereof  the 

But,  when  the  bill  or  note  is  in  the  possession  of  an  adverse  claimant,  the  plaintiff 
cannot  recover  on  the  instrument,  either  at  law  or  in  equity,  even  though  the  adverse 
claimant  be  in  a  foreign  country.  Van  Alstyne  </.  Nat.  Bank,  4  Abb.  App.  449  ; 
Crandall  v.  Schroeppel,  1  Hun,  557  ;  Burns  v.  Tallon,  A.  M.  &  0.  299.  Conf.  Union 
Bank  v.  New  Orleans,  5  Am.  L.  Keg.  n.  s.  555. 

If  the  plaintiff's  bill  is  in  the  possession  of  the  defendant,  its  production  by  the 
plaintiff  is  of  course  excused.  Smith  v.  McClure,  5  East,  477 ;  Cook  v.  Darwin,  18 
Beav.  60 ;  Kobinson  v.  Curry,  6  Ala.  8)2  ;  Garloek  v.  Geortner,  7  VVend.  198.  —  Ed. 

1  Poole  V.  Smith,  Holt,  N.  P.  144;  Pooley  v.  Millard,  1  C.  &  J.  411  {semble) ;  Powell 
V.  Roach,  6  Esp.  76 ;  Green  <,.  Stone,  Walker,  Ch.  109  {semble) ;  Kirby  v.  Sisson,  2 
Wend.  550;  Rowley  v.  Ball,  3  Cow.  30.3;  Van  Alstyne  v.  Nat.  Bank,  4  Abb.  App. 
449 ;  Davis  v.  Miller,  14  Grat.  1,  14  {semble) ;  Moses  v.  Trice,  21  Grat.  556,  accord. 

Hart  V.  King,  12  Mod.  310  ;  Glover  v.  Thompson,  Ry.  &  M.  403  {overruled) ;  Pea- 
body  V.  Denton,  2  Gall.  .351 ;  Wade  v.  Wade,  12  111.  89 ;  Abbot  v.  Striblen,  6  Iowa,  191 ; 
Brent  u.  Ervin,  3  Mart.  n.  8.  303 ;  Torrey  v.  Foss,  40  Me.  74 ;  Moore  v.  Fall,  42  Me. 
450;  Smith  v.  Walker,  Sm.  &  M.  Ch.  432  {semble);  Thayer  u.  King,  16  Oh.  242; 
Meeker!).  Jackson,  3  Yeates,  442;  Bisbing  v.  Graham,  14  Pa.  14,  contra. 

See  Morgan  v.  Reintzel,  7  Cranch,  273 ;  Posey  v.  Decatur  Bank,  12  Ala.  802  ; 
Jacks  V.  Darrin,  3  E.  D.  Sm.  548.  — Ed. 


SECT.  I.]  ■WTLLIAM3  V.   GEEMAINB.  43 

defendant,  on,  &o.,  had  notice,  and  thereupon  the  defendant,  on,  &c^ 
at,  &c.,  in  order  to  prevent  the  said  bill  from  being  sent  back  and 
returned  to  the  drawer,  did,  under  the  said  protest,  accept  the  said 
bill,  and  make  it  payable  at  No.  6  Union  Court,  Old  Broad  Street,  and 
delivered  the  bill  so  accepted  and  indorsed  to  the  plaintiff ;  that  the 
bill  when  it  became  due  —  to  wit,  on  the  22d  of  August  —  was  duly 
shown  and  presented  at  the  place  where  it  was  made  payable  by  the 
said  acceptance,  and  payment  of  the  sum  of  money  therein  mentioned 
was  duly  demanded,  according  to  the  tenor  and  effect  of  the  bill,  and 
of  the  acceptance  and  indorsement ;  but  that  neither  the  defendant, 
nor  any  person  on  account  of  the  defendant,  or  the  drawer,  did,  or 
would,  pay  the  bill,  &c.  The  second  count  was  similar,  with  the  excep- 
tion that  defendant's  acceptance  was  stated  as  a  general  acceptance 
under  protest,  and  not  making  the  bill  payable  at  a  particular  place. 
The  third  count  stated  an  acceptance  by  defendant,  payable  at  6  Union 
Court,  for  the  honor  of  the  drawer,  without  averring  a  previous  pre- 
sentment to  the  drawees.  The  fourth  count  varied  from  the  third,  as 
the  second  from  the  first.  Plea,  the  general  issue.  At  the  trial  before 
Lord  Tenterden,  C.  J.,  at  the  Guildhall  sittings  after  Michaelmas  term, 
1826,  it  appeared  that  the  bill  was  drawn  abroad  by  Germaine  the 
Younger,  and  indorsed  by  the  payee  to  the  plaintiff.  On  the  12th  of 
July,  it  was  presented  to  the  drawees  for  acceptance,  and  protested  for 
non-acceptance.  On  the  20th  of  the  same  month,  Germaine  the  Elder 
accepted  the  bill  for  the  honor  of  the  drawer,  and  this  appeared  on  the 
face  of  the  bill.  On  the  22d  of  August,  when,  according  to  the  accept- 
ance, the  bill  became  due,  it  was  presented  for  payment  to  the  drawees, 
and  to  the  acceptor  for  honor,  and  dishonored  and  protested  for  non- 
payment. Notice  of  the  non-acceptance  and  subsequent  dishonor  of 
the  bill  when  presented  for  payment  was  not  given  to  the  drawer; 
but,  his  residence  being  unknown,  it  was  conceded  that  the  holder  was 
not  bound  to  give  it.  Parke,  for  the  defendant,  objected  that  it  was 
incumbent  on  the  plaintiff  to  prove  a  due  presentment  for  payment  to 
the  drawees,  and  protest  for  non-payment  before  the  acceptor  for 
honor  could  be  called  upon  to  pay  (Hoare  v.  Cazenove  ^),  and  that  the 
presentment  to  the  drawees  was  not  at  the  right  time ;  for  that  the 
bill  being  made  payable  at  a  certain  time  after  sight,  was  at  maturity 
as  against  the  drawees  on  the  14th  of  August,  but  it  was  not  presented 
to  them  for  payment  until  the  22d. 

The  second  action  was  against  the  drawer.  In  this  case,  the  evi- 
dence was  the  same,  and  the  same  objection  was  taken  to  the  plaintiff's 
right  to  recover.  The  Lord  Chief  Justice  overruled  the  objection,  and 
tjie  plaintiff  had  a  verdict  in  each  case,  the  defendant  having  leave  to 

1  16  East,  391. 
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move  to  enter  a  nonsuit.  ParJee,  in  Hilary  term,  1827,  renewed  his 
objection  to  the  plaintiff's  right  to  recover,  and  contended  that  the 
case  of  Hoare  v.  Cazenove  was  a  direct  authority  in  his  favor,  unless  it 
should  be  held  that  there  was  some  sound  distinction  between  a  bill 
payable  after  sight  and  one  payable  after  date,  or  between  actions 
against  a  drawer  and  indorser.  The  holder,  by  neglecting  to  present 
the  bill  to  the  drawees  for  payment  at  the  time  when  it  was  due, 
according  to  the  time  when  they  had  sight  of  it,  gave  time  to  them 
without  the  assent  of  the  acceptor  for  honor,  or  of  the  drawer,  who 
were  thereby  discharged. 

LoKD  Tenteeden,  C.  J.  I  am  of  opinion  that  there  is  not  any 
sufficient  ground  for  the  motion,  either  on  behalf  of  the  drawer  or  the 
acceptor.  This  was  a  bill  payable  thirty  days  after  sight.  On  the 
12th  of  July,  it  was  presented  for  acceptance,  and  that  having  been 
refused,  it  was  duly  protested ;  but,  the  drawer's  address  not  being 
known,  notice  could  not  be  given.  The  bill  was  then  taken  to  Ger- 
maine  the  Elder,  and  on  the  20th  of  July  he  accepted  it  for  the  honor 
of  the  drawer.  Thirty  days  elapsed  ;  and  then,  the  usual  days  of  grace 
having  been  allowed,  it  was  presented  to  the  original  drawees,  and  to 
the  acceptor  for  honor,  but  both  refused  payment.  The  first  question 
is,  whether  the  drawer  is  liable  under  these  circumstances.  It  is  not 
necessary  to  decide  on  the  effect  of  an  acceptance  for  honor  where 
no  presentment  for  payment  is  made  to  the  drawees.  Here  present- 
ment was  made  to  them  at  the  time  when  the  bill  became  due,  accord- 
ing to  the  acceptance  for  honor,  and  I  think  that  sufficed.  This 
circumstance  distinguishes  the  present  case  from  Hoare  v.  Cazenove. 
The  bill  in  that  case  was  payable  at  a  certain  period  after  date,  and  no 
presentment  for  payment  was  ever  made  to  the  drawee :  the  decision, 
therefore,  cannot  be  cited  as  an  authority  for  saying  that  a  bill  should, 
under  the  circumstances  proved  in  this  case,  be  presented  for  payment 
to  the  drawees,  and  to  the  acceptor  for  honor,  at  two  diiferent  times. 
Such  a  rule  might  be  prejudicial  to  the  acceptor  for  honor,  and  in  the 
present  case  it  would  have  compelled  the  holder  to  present  the  bill  to 
the  drawee  eight  days  before  the  expiration  of  the  time  allowed  to  the 
actual  acceptor  for  payment.  « 

Parke  then  moved  in  arrest  of  judgment  in  each  case,  on  the  ground 
that  the  declaration  did  not  aver  a  presentment  for  payment  to  the 
drawee  and  protest  for  non-payment,  but  •  only  to  the  acceptor  for 
honor ;  and  upon  this  point  a  rule  nisi  was  granted,  against  which,  on 
a  former  day  in  this  term, 

Campbell  showed  cause,  first,  in  the  action  against  Germaine  the 
Elder.  The  engagement  of  an  acceptor  for  honor  is  absolute,  not  con- 
ditional :  it  was,  therefore,  unnecessary  to  present  the  bill  for  payment 
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to  the  drawee.  Secondly,  supposing  that  to  be  necessary,  still  the 
declaration  is  sufficient  after  verdict.  This  case  is  distinguishable 
from  that  of  Hoare  v.  Cazenove,  the  bill  being  made  payable  after 
sight,  whereas  in  that  case  it  was  payable  after  date.  If  the  two 
cases  had  been  precisely  similar,  it  would  have  been  difficult  to  get 
over  that  authority,  although  the  reasons  given  in  support  of  the  deci- 
sion are  not  satisfactory.  £/x  vi  termini,  an  acceptor  is  in  a  different 
situation  from  a  drawer  or  indorser;  but  the  acceptor  for  honor  is 
placed  in  the  same  situation  as  those  parties,  according  to  the  decision 
referred  to,  which,  indeed,  professes  to  proceed  on  authority,  and.  not 
on  the  convenience  of  the  thing ;  and,  looking  at  the  authorities  cited, 
they  do  not  appear  to  warrant  the  judgment  tlsere  given.  Beawes,  Lex 
Merc,  tit.  Bills  of  Exchange,  §  43,  is  cited,  which  is  an  express  authority 
for  saying  that  the  obligation  of  the  acceptor  for  honor  is  absolute,  not 
conditional.  Then  Lewin  v.  Brunetti,'  Malyne,  p.  273,  and  Pothier, 
Contrat  de  Change,  part  1,  c.  5,  §  137,  are  referred  to,  as  proving  the 
reverse.  The  first  of  these  was  an  action  by  the  first  indorser,  for 
whose  honor  the  bill  had  been  paid,  against  the  acceptor  for  honor. 
The  custom  was  set  out  on  the  record.  [Batlbt,  J.  Loed  Ellbn- 
BOEOUGH,  commenting  on  the  custom  set  out,  says :  "  Thus  two  pro- 
tests, i.  e.  for  non-payment  as  well  as  non-acceptance,  were  in  this  case 
held  necessary  by  the  custom  of  merchants."]  No  point  was  made 
about  the  second  presentment  or  protest.  It  is  true,  his  lordship 
observes,  that  no  objection  was  made  to  the  custom  as  stated ;  but  no 
objection  could  be  made  to  it  on  a  writ  of  error.  Then,  as  to  the  pas- 
sages quoted  from  Malyne,"  it  is  plain,  taking  the  whole  together,  that 
he  is  speaking  of  that  which  is  necessary  in  order  to  give  the  payer 
for  honor  a  remedy  over,  and  not  of  that  which  is  necessary  to  make 
the  acceptor  for  honor  liable  to  the  indorsee  of  the  bill.'  Nor  is  it  by 
any  means  clear  that  Pothier,  in  the  passage  referred  to  (Contrat  de 
Change,  part  1,  c.  5,  art.  2),  is  discussing  the  exact  point  now  before 
the  court:'  it  would  rather  seem  that  he  is  pointing  out  the  steps 
necessary  to  make  third  persons  liable,  after  non-payment  by  an 
acceptor  for  honor.  The  reason  of  the  thing  certainly  is  not  in  favor 
of  the  objection.  The  holder  of  the  bill,  out  of  indulgence  to  the 
drawer,  allows  a  third  person  to  accept  for  his  honor :  it  would  be 
hard  if,  on  that  account,  he  were  bound  to  take  the  extra  trouble  of 
presenting  it  a  second  time  to  the  drawee.  Besides,  if  that  were  so, 
presentment  must  be  made,  both  to  the  drawee  and  the  acceptor  for 
honor,  on  the  day  when  the  bill  becomes  due ;  but  this  would  be  im- 

1  Lutw.  896.  2  Page  275. 

8  See  Vandewall  v.  Tyrrell,  1  M.  &  M.  87.  *  See  part  1,  c.  4,  art.  5. 
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possible  if  the  parties  lived  at  any  considerable  distance  from  each 
other.  Secondly,  if  a  second  presentment  to  the  drawee  were  neces- 
sary, still  the  declaration  is  sufficient  after  verdict.  It  states  that  the 
bill  was  duly  presented,  and  payment  duly  demanded ;  but  that  could 
not  be  true,  unless  it  were  presented  both  to  the  drawee  and  the 
acceptor  for  honor,  if  such  presentment  be  necessary.  In  Solomons  v. 
Stavely,'  it  was  held  that  the  omission  of  an  allegation  of  protest  was 
only  matter  of  form,  and  could  not  be  taken  advantage  of  on  general 
demurrer.  If,  without  proof  of  such  presentment  at  the  trial,  the 
plaiptiff  was  not  entitled  to  recover,  then,  after  verdict  in  his  favor,  it 
must  be  presumed  (as  was  the  fact)  that  such  proof  was  given ;  and 
then  the  omission  in  the  declaration  is  aided,  according  to  the  cases 
cited  in  1  Wm.  Saund.  228,  n.  (1).  As  to  the  other  case,  there  is  no 
real  difference  between  the  action  against  the  drawer  and  against  the 
acceptor  for  his  honor. 

Parke,  contra.  The  only  question  for  the  court  is  whether  Hoare 
V.  Cazenove  were  rightly  decided  or  not ;  and  it  is  very  important  to 
adhere  to  decided  cases  on  questions  of  commercial  law,  for  subsequent 
contracts  are  made  on  the  faith  of  them.  The  only  authority  cited  on 
the  other  side,  as  at  variance  with  that  decision,  is  Beawes,  Lex  Merc. ; 
but  that  was  noticed  by  Lord  EUenborough,  and  fally  answered,  and 
he  assigns  very  sufficient  reasons  for  the  judgment  then  pronounced  by 
the  court.  Then  it  was  said  that  Hoare  v.  Cazenove  is  not  supported 
by  the  case  of  Brunetti  v.  Lewin ;  but  the  custom  there  set  out  on  the 
record  agrees  with  that  which  is  now  contended  for,  and  it  must  be 
taken  to  have  been  proved  as  laid.  A  difficulty  was  also  suggested, 
arising  out  of  the  supposed  necessity  of  presenting  to  the  drawee  and 
acceptor  for  honor  on  the  same  day ;  but  there  is  no  authority  for 
saying  that  the  presentment  to  both  must  be  on  the  same  day,  and 
the  law  always  allows  a  reasonable  time  for  the  performance  of  that 
which  it  requires  to  be  done.  [Batlet,  J.  In  Hoare  v.  Cazenove, 
the  acceptance  was  for  the  honor  of  the  indorser.J  Every  indorser  is 
in  effiict  a  new  drawer;  and  although  that  was  a  bill  payable  after 
date,  and  this  is  payable  after  sight,  the  principle  of  the  former  deci- 
sion, viz.,  that  the  undertaking  of  the  acceptor  for  honor  is  conditional 
only,  is  equally  applicable  to  both,  and  cannot  be  affected  by  the  mode 
of  ascertaining  the  time  of  j)ayment.  The  case  Rushton  v.  Aspinall '' 
disposes  of  the  next  point  that  was  made  ;  and  the  argument  as  to  the 
effect  of  the  averment,  that  the  bill  was  duly  presented  to  the  defend- 
ant, is  answered  by  Everard  v.  Paterson,'  where,  in  an  action  on  a 
bond,  conditioned  for  the  performance  of  an  award,  so  as  it  was  made 

1  Doug.  684,  n.  144.  2  Doug.  680.  »  2  Marsh.  304. 
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under  the  hands  of  the  arbitrators,  it  was  averred  that  the  arbitrators 
did  in  due  manner  duly  make  their  award  in  writing;  and  on  error 
this  was  held  insufficient.  In  the  other  action  against  the  drawer, 
Pothier,  part  1,  c.  5,  §  137,  is  a  clear  authority  for  the  defendant,  even 
supposing  him  to  be  treating  of  that  which  is  necessary  to  charge 
third  persons,  as  has  been  suggested.  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

LoED  Tenterdbn,  C.  J.     There  were  two  oases  argued  yesterday, 
of  Williams  and  Germaine  the  Elder,  and  Williams  and  Germaine  the 
Younger,  —  Germaine  the  Elder  being  the  acceptor  of  a  bill  of  ex- 
change for  the  honor  of  the  drawer,  and  Germaine  the  Younger  being 
the  drawer  of  the  bill.     The  objection  taken  in  arrest  of  judgment 
was  that  the  declaration  did  not  allege  that  when  the  bill  arrived  at 
maturity  —  that  is,  at  the  expiration  of  the  time  after  it  was  exhibited 
to  the  drawee  —  it  was  ever  presented  to  that  drawee  for  payment,  or 
protested  for  non-payment.    In  support  of  the  objection,  counsel  relied 
on  a  case  in  16  East,  Hoare  v.  Cazenove.     That  case  underwent  grave 
consideration  by  this  court,  which  at  that  time  was  filled  by  very 
learned  judges,  the  assistance  of  one  of  whom  we  have  the  satisfaction 
of  having  at  the  present  moment.     In  the  course  of  the  argument, 
much  was  addressed  to  us  to  show  that  that  judgment  ought  not  to 
have  been  given.     If  we  could  have  been  convinced  that  a  judgment 
given  even  by  persons  of  the  description  to  which  I  have  alluded  was 
founded  on  a  mistake  of  the  law,  it  would  have  been  our  duty  to  have 
decided  contrary  to  it ;  but  we  ought  not  to  overrule  a  solemn  decision 
of  the  court,  unless  we  perfectly  concur  in  saying  that  such  judgment 
was  founded  on  a  mistake.     It  is  of  great  importance  in  almost  every 
case,  but  particularly  in  mercantile  law,  that  a  rule  once  laid  down 
and  firmly  established,  and  continued  to  be  acted  upon  for  many  years, 
should  not  be  changed,  unless  it  appears  clearly  to  have  been  founded 
upon  wrong  principles.     If,  however,  the  matter  were  new,  I  am  by 
no  means  prepared  in  my  own  mind  to  say  I  should  not  have  come  to 
the  same  decision,  although  I  should  have  paused,  before  I  pronounced 
a  judicial  opinion  on  the  subject,  longer  than,  having  that  authority 
before  me,  I  think  it  necessary  to  do.    Whatever  is  requisite  to  enable 
a  person  who  has  accepted  a  bill  for  the  honor  of  another  to  call  upon 
that  person  to  repay  him,  and  to  enable  him  to  recover  over  against 
such  person,  may  also  be  reasonably  held  necessary  to  enable  another 
party  to  recover  against  such  an  acceptor  for  honor.     For,  if  you  could 
recover  against   an  acceptor   for  honor   by  proof  of  less   than  will 
enable  him  to  i-ecover  against  the  party  for  whom  he  accepts,  there 
would  be  an  inconsistency ;  for  it  might  be  said  with  some  reason  that, 
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if  the  acceptor  for  honor  chose  to  pay  without  requiring  all  the  proof 
from  the  holder  which  would  be  necessary  for  him  to  recover  against 
the  drawer,  the  payment  would  be  made  in  his  own  wrong,  and  he 
would  not  be  entitled  to  recover  over.  It  seems  to  me,  therefore,  that 
the  same  rule  as  to  proof  which  prevails  in  the  case  of  an  acceptor  for 
honor,  in  suing  a  party  for  whose  honor  he  accepts,  must  also  be 
observed  when  the  holder  of  a  bill  sues  the  person  so  accepting.  The 
result,  as  it  seems  to  me,  of  the  decision  to  which  I  have  alluded,  is 
that  an  acceptance  for  honor  is  to  be  considered  not  as  absolutely 
such,  but  in  the  nature  of  a  conditional  acceptance.  It  is  equivalent 
to  saying  to  the  holder  of  the  bill :  Keep  this  bill ;  don't  return  it ; 
and  when  the  time  arrives  at  which  it  ought  to  -be  paid,  if  it  be  not 
paid  by  the  party  on  whom  it  was  originally  drawn,  come  to  me,  and 
you  shall  have  the  money.  This  appears  to  me  to  be  a  very  sensible 
interpretation  of  the  nature  of  acceptances  for  honor,  where  the 
parties  say  nothing  upon  the  subject.  In  an  action  by  the  holder 
against  the  drawer  of  the  bill,  to  be  sure  he  has  a  right  to  say :  If  you 
keep  it  till  its  time  has  run  out,  you  ought  to  have  presented  it  to  the 
person  on  whom  I  drew  it,  and  have  seen  whether  on  the  presentment 
he  would  pay ;  whereas,  you  forbore  to  do  so,  and  have  relied  on  an 
acceptance  by  some  person  for  my  honor  made  without  my  authority. 
We  think  that  we  are  bound  by  authority,  and  I  am  inclined  to  say  by 
reason,  to  confirm  the  decision  in  Hoare  v.  Cazenove ;  consequently, 
the  rule  for  arresting  the  judgment  in  this  case  must  be  made  abso- 
lute. Hule  for  arresting  judgment  made  absolute} 


WILLIAMS  V.  WARING. 
In  the  King's  Bench,  November  7,  1829. 

[Reported  in  10  Barnewall  Sc  Cresswell,  2.] 

Assumpsit  on  a  promissory  note,  by  the  indorsee  against  the  maker. 
Plea,  non  assumpsit.  At  the  trial  before  Jervis,  J.,  at  the  last  summer 
assizes  for  Denbighshire,  the  note,  when  produced  in  evidence,  ap- 
peai'cd  to  be  in  the  following  form :  — 

1  Hoare  v.  Cazenove,  16  East,  391 ;  'Walton  v.  Williama,  44  Ala.  347 ;  Schofield 
V.  Bayard,  3  Wend.  488  (Holder  v.  Drawer) ;  accord. 
Conf.  Mitchell  v.  Baring,  10  B.  &  C.  4.  — Ed. 
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«  31st  January,  1827. 
"Two  months  after  date,  I  promise  to  pay  to  A.  B.  £25,  value 
received.  J.  Waking. 

"  At  Messrs.  B.  and  Co.'s,  bankers,  London." 

The  whole  of  the  note,  including  the  memorandum  in  the  corner, 
■was  in  the  handwriting  of  the  defendant,  the  maker  of  the  note,  and 
the  memorandum  was  proved  to  have  been  written  at  the  time  when 
the  note  was  made.  For  the  defendant,  it  was  contended  that  the 
note  should  have  been  described  in  the  declaration  as  payable  at 
Messrs.  B.  &  Co.'s;  and  that  evidence  of  presentment  there  should 
have  been  given.  .The  learned  judge  overruled  the  objection,  but 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 

Campbell  now  moved  accordingly,  and  contended  that,  as  the  mem- 
orandum at  the  foot  of  the  note  was  written  by  the  maker  at  the  time 
of  making  the  note,  it  was  as  much  parcel  of  the  contract  as  if  it  had 
been  in  the  body  of  the  instrument ;  and  that  consequently  present- 
ment at  the  house  where  the  note  was  made  payable  should  have  been 
averred  and  proved.     Trecothick  v.  Edwin.'' 

LoED  Tenteedbn,  C.  J.  In  point  of  practice,  the  distinction  be- 
tween mentioning  a  particular  place  for  payment  of  a  note,  in  the 
body  and  in  the  margin  of  the  instrument,  has  been  frequently  acted 
on.  In  the  latter  case,  it  has  been  treated  as  a  memorandum  only, 
and  not  as  part  of  the  contract ;  and  I  do  not  see  any  sufficient  reason 
for  departing  from  that  course. 

BATiiBT,  J.  The  case  of  Exon  v.  Russell  ^  is  expressly  in  point,  for 
the  present  plaintiff,  with  this  single  exception,  that  the  memorandum 
in  that  case  was  not  proved  to  have  been  written  by  the  defendant. 
But  it  was  there  at  the  time  when  the  note  was  made,  and  therefore 
the  effect  of  it  was  the  same ;  and  the  plaintiff  having  averred  that 
the  note  was  payable  at  the  particular  house,  the  court  held  that  it  was 
misdescribed.  That  is  a  sufficient  authority  for  a  decision  in  this  case 
in  favor  of  the  plaintiff.  Hule  refused.^ 

'  1  Stark.  N.  P.  C.  468.  ^  iU.&S.  505. 

8  Head  v.  Sewell,  Holt,  N.  P.  363  ;  Richards  v.  Milsington,  Holt,  N.  P.  364,  n. ;  Price 
V.  Mitchell,  4  Camp.  200 ;  Saunderson  v.  Judge,  2  H.  Bl.  509 ;  Wild  v.  Rennards, 
1  Camp.  425  n.;  Exon  v.  Russell,  4  M.  &  S.  505;  Masters  «.  Baretto,  8  C.  B.  433, 
accord. 

See  Warrington  t.  Early,  2  E.  &  B.  765;  Hardy  v.  WoodrofiFe,  2  Stark.  319; 
Sproule  V.  Legg,  3  Stark.  156.  —  Ed. 
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HOLDSWORTH  v.  JAMES  HUNTER  THE  TOUTSTGER. 
In  the  King's  Bench,  January  28,  1830. 

[Reported  in  10  Barnewall  S/-  Cresswell,  449.] 
Assumpsit  by  the  plaintiff  as  indorsee  against  the  defendant  as 
acceptor  of  two  bills  of  exchange,  one  for  £5000,  the  other  for  £4399 
19s.  Id.,  drawn  by  M'Kenzie  &  Co.  in  the  following  form  :  — 

"  £5000.  Calcutta,  12th  July,  1825. 

"  At  six  months  after  sight,  pay  this,  our  first  of  exchange  (second 
and  third  not  paid),  to  the  order  of  Messrs.  W.  Hunter  &  Co.,  the 
sura  of  £5000  sterling.     Value  in  amount. 

"  T.  M'Kenzie  &  Co. 

"  To  Messrs.  James  Hunter,  Jr.,  &  Co.,  London." 

Plea,  the  general  issue.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at 
the  London  sittings  after  Michaelmas  term,  1828,  the  following  facts 
appeared  in  evidence :  The  bills  of  exchange  in  the  declaration  men- 
tioned were  drawn  in  Calcutta  by  M'Kenzie  &  Co. ;  and  in  the  month 
of  December,  1825,  the  defendant,  J.  Hunter,  who  was  also  a  partner 
in  the  firm  of  W.  Hunter  &  Co.  (the  payees),  received  the  second  part 
of 'feach  of  these  two  bills,  which  he  accepted,  and  indorsed  to  his 
father,  to  whom  the  firm  of  W.  Hunter  &  Co.  were  largely  indebted. 
The  defendant  afterwards,  in  January,  1826,  received  from  M'Kenzie 
&  Co.,  by  a  different  ship,  the  other  parts  of  the  bills,  and  accepted 
and  indorsed  the  first  part  of  each  to  one  Pennell,  who  indorsed  them 
for  value  to  the  plaintiff.  The  acceptance  of  these  latter  parts  was 
ante-dated  14th  November,  1825.  At  the  time  when  they  were  actu- 
ally accepted  and  indorsed,  the  parts  previously  accepted  were  in  the 
hands  of  the  defendant's  father ;  but  other  bills  were  afterwards  sub- 
stituted for  them,  and  they  were  given  up  to  the  defendant.  Upon 
these  facts,  the  attorney-general  contended  that  the  plaintiff  could  not 
recover  for  two  reasons :  first,  that  the  party  who  first  obtained  the 
acceptance  of  any  one  part  of  a  set  of  bills  was  entitled  to  the  whole 
of  them,*  and,  therefore,  the  plaintiff  could  have  no  right  to  those 

''  In  Pinard  v.  Klockraann,  3  B.  &  S.  388,  a  foreign  bill  was  drawn  in  four  parts,  of 
wliich  the  first  part  came  by  indorsement  to  the  plaintiff,  the  fourth  indorsee.  This 
part  was  afterwards  lost,  and  the  plaintiff  having  brought  an  action  against  the  sec- 
ond indorsee  for  tlie  remaining  parts,  the  defendant  pleaded  that  he  had  never  had 
possession  of  those  parts.  The  court  waiving  the  question  of  liability  on  the  part 
of  the  drawer  or  immediate  indorser  of  the  plaintiff  decided  that  no  intermediate 
indorser  was  under  any  obligation  to  provide  the  plaintiff  with  the  remaining  parts. 
Conf .  Kearney  v.  West  Granada  Co.,  1  H.  &  N.  412.  —  Ed. 
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parts  upon  which  the  action  was  brought,  and  for  this  he  cited  Per- 
reira  v.  Jopp  and  Another;  ^  secondly,  that,  if  the  defendant  was  to  be 
held  bound  by  his  acceptance  of  a  second  part,  it  must  be  treated  as 
altogether  a  separate  bill  drawn,  as  well  as  accepted,  in  England,  and 
therefore  liable  to  the  stamp  duty ;  and  that  as  the  bills  in  question 

1  We  have  been  favored  by  the  attorney-general  with  the  following  note  of  this 
case,  taken  by  himself  at  the  trial  before  Lord  Kenyon  at  Guildhall  in  1793:  — 

"  Trover  for  a  bill  of  exchange  for  £1000,  drawn  by  persons  in  Jamaica  upon  the 
defendants,  in  favor  of  one  Jeremiah  Mais,  and  by  him  indorsed  to  the  plaintiff. 
The  plaintiff  gave  notice  to  the  defendant  to  produce  the  bill,  which  appeared  to  be 
the  second  of  a  set  of  bills  drawn  in  favor  of  Mais,  and  dated  5th  of  December,  1792. 
The  bill  was  indorsed  to  the  plaintiff  as  stated  in  the  declaration.  The  plaintiff  then 
proved  that  on  the  31st  of  October,  1793,  being  nearly  eleven  months  after  the  date 
of  the  bill,  he  presented  it  to  the  defendants  for  acceptance,  and  upon  a  subse- 
quent demand  they  refused  to  return  it.  The  defendants  proved  that  one  Abraham 
Levien  had  absconded  in  September,  1792;  that  after  he  had  absconded  the  plaintiff 
purchased  a  debt  due  from  Levien  to  Hunter  &  Co.,  for  10s.  in  the  pound,  and  ob- 
tained the  necessary  power  to  attach  certain  property  of  Levien's,  tlien  in  Jamaica, 
in  the  hands  of  the  same  Jeremiah  Mais  ;  that  before  these  attachments  were  laid 
against  Mais  in  Jamaica,  viz.,  on  the  6th  of  December  aforesaid,  Mais  had  trans 
mitted  the  first  of  the  same  set  of  bills  of  which  the  second  was  now  in  question, 
indorsed  to  A.  Levien ;  that,  in  consequence  of  Levien's  absconding,  the  letter  en 
closing  the  said  first  bill  to  him  did  not  come  either  to  his  hands  or  to  those  of  his 
assignees,  he  being  a  bankrupt,  until  the  8th  of  November,  1793  ;  that,  in  the  mean 
time,  the  plaintiff  having  heard  of  the  transmission  of  the  first  bill  of  the  set,  and 
that  it  had  not  made  its  appearance,  wrote  out  to  Jamaica,  and  by  means  of  an 
indemnity  prevailed  upon  Mais  to  indorse  and  transmit  the  second  of  the  bills  to 
him,  which  arrived  on  the  31st  of  October,  1795,  and  was  retained  by  the  defendants 
upon  presentation,  in  consequence  of  a  notice  given  to  them  by  the  assignees  of 
Levien  of  the  circumstances;  that  a  few  days  afterwards  the  letter  cantaining  the 
first  bill  indorsed  to  Levien  was  discovered.  This  bill  was  produced  in  court,  and  it 
appeared  to  be  the  first  bill  of  the  same  set  of  which  the  second  was  claimed  by  the 
plaintiff.  Upon  this  evidence.  Lord  Kenyon,  C.  J.,  thought  the  defendants  clearly 
entitled  to  a  verdict,  because  the  sum  which  that  bill  represented  had  never  been 
attached  in  the  hands  of  Mais,  he  having  indorsed  and  transmitted  the  first  bill  to 
Levien  before  the  attachment  could  operate ;  consequently,  the  property  represented 
by  that  bill,  and  in  the  hands  of  defendants  the  drawees  was  vested  in  Levien  or  his 
assignees,  and  the  indorser  Mais  could  not  divest  that  property  by  indorsing  the 
second  bill  to  the  plaintiff:  the  plaintiff  had,  therefore,  no  title  to  the  money  wliich 
these  bills  represented. 

"  Mingay,  for  the  plaintiff,  then  observed  that,  if  the  plaintiff  was  not  entitled  to 
the  £1000,  he  had  at  least  a  right  to  the  piece  of  paper  which  he  had  left  at  the 
defendants',  and  which  they  refused  to  return.  But  Lord  Kenyon  denied  this,  and 
mentioned  a  case  of  Miller  and  Race,  tried  by  Lord  Mansfield,  in  which  this  very 
point  was  contested  in  an  action  of  trover  for  a  promissory  note ;  in  which  Lord 
Mansfield  said  he  could  never  bring  himself  to  think  for  a  moment  that  a  man  who 
had  no  title  to  the  value  of  a  bill  or  note  could  recover  in  an  action  of  trover  for  the 
paper  merely,  which  was  of  no  value  whatever.  Upon  this.  Lord  Kenyon  continued 
that  Sir  Richard  Lloyd  put  this  case  to  Lord  Mansfield,  whether,  if  instead  of  a 
piece  of  paper  a  diamond  ring  had  been  given  for  a  promissory  note,  the  person  who 
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were  not  stamped  they  were  invalid.  Pollock,  contra,  contended 
that  it  was  a  question  for  the  jury,  whether  there  ever  had  been  a 
perfect  unconditional  transfer  of  the  parts  first  accepted  to  the  father, 
or  whether  they  were  only  deposited  with  him  until  other  securities 
were  provided.  If  the  latter  were  the  case,  then,  as  soon  as  these 
parts  wei-e  restored  to  the  acceptor,  the  Jws  tertii  ceased,  and  could  not 
be  set  up  as  an  answer  to  the  action.  Lord  Tenterdea  was  of  that 
opinion,  and  left  the  question  to  the  jury,  directing  them  to  find  for 
the  plaintiff,  if  they  thought  that  the  parts  of  the  bills  first  accepted 
were  delivered  to  the  defendant's  father  to  be  kept  only  until  other 
securities  were  given.  The  jury  found  that  they  were  so  given,  and 
returned  a  verdict  for  the  plaintiff.  In  Hilary  term,  1829,  a  rule  nisi 
for  a  new  trial  was  obtained  on  the  objections  made  at  the  trial,  and 
also  that  the  question  of  fact  ought  not  to  have  been  left  to  the  jury. 

F.  Pollock  and  Patteson  now  showed  cause.  The  bills  in  this  case 
having  been  drawn  on  the  defendant,  and  in  effect  payable  to  his  own 
order,  all  the  parts  were  transmitted  to  him,  and  he  was  thereby  ena- 
bled to  accept  and  put  forth  more  than  one  of  them.  Now,  although 
it  may  be  true  that,  as  far  as  the  drawer  is  concerned,  the  part  first 
accepted  is  alone  available,  so  that  he  cannot  be  charged  more  than 
once  upon  the  same  set  of  bills,  yet  there  is  no  case  or  principle  of  law 
to  prevent  the  drawee  from  accepting  all  the  parts,  and  making  himself 
liable  three  times  over.  In  the  case  of  Perreira  v.  Jopp,  there  never 
was  any  intention,  in  any  of  the  parties,  to  be  liable  more  than  once. 
Besides,  in  fact,  this  defendant  has  not  been  charged  more  than  once  : 
the  parts  delivered  to  his  father  were  deposited  as  a  security  for  a 
debt,  and  afterwards  delivered  up  upon  the  substitution  of  other 
securities  ;  they  have  never  been  paid.  Then  as  to  the  second  point, 
no  stamp  is  necessary  on  a  bill  drawn  in  Calcutta  to  be  accepted  in 
England.  Unless,  therefore,  the  bill  is  to  be  considered  as  altogether 
concocted  in  England,  the  objection  fails  ;  but  it  cannot  be  so  consid- 
ered without  making  the  defendant  guilty  of  a  forgery,  and  the  court 
will  not  allow  him  to  set  up  his  guilt  as  an  answer  to  the  action. 

The  Attorney- General  and  Camphell,  contra.  The  case  of  Per- 
reira V.  Jopp  established  that,  when  there  are  several  parts  of  a  for- 
eign bill,  they  form  together  but  one  bill,  and  he  who  has  the  first 
title  to  any  one  part  has  a  right  to  the  others  also.    Here  one  part  of 

possessed  the  ring,  though  without  title  to  the  value  it  represented,  might  not  bring 
trover  for  it.  To  this  Lord  Mansfield  replied,  "that  the  case  was  very  ingenious, 
and  that  he  might  not,  perhaps,  without  some  consideration,  be  able  to  answer  it 
satisfactorily ;  but  yet  it  did  not  shake  his  opinion  that  the  plaintiff  ought  not  to 
recover  for  the  piece  of  paper  under  the  circumstances  of  the  case  before  him. 
Mingay  then  chose  to  be  nonsuited." 


SECT.    I.J  HOLDSWOETH  V.   HUNTEE.  53 

each  bill  was  first  indorsed  to  the  defendant's  father,  for  a  valuable 
consideration.  It  was  left  as  a  question  to  the  jury  whether  they 
were  so  indorsed  in  order  that  he  might  sue  upon  them,  or  only  keep 
them  until  others  were  substituted ;  but  there  was  no  evidence  for 
the  jury  of  such  an  agreement  having  been  made,  and,  in  fact,  the 
bills  were  in  the  father's  hands,  and  he  had  a  legal  right  to  them  at  the 
time  when  the  other  parts  were  indorsed  to  the  plaintiff.  The  prop- 
erty in  those  parts  was,  therefore,  in  the  father.  In  order  to  obviate 
this  difficulty,  the  plaintiff  must  treat  them  as  separate  bills ;  but  then 
they  must  be  considered  as  emanating  entirely  from  the  defendant,  not 
as  forgeries  on  M'Kenzie  &  Co.  at  Calcutta,  but  as  drawn  in  Eng- 
land in  the  name  of  a  fictitious  person,  and  consequently  liable  to 
stamp  duty. 

Lord  Tbnteeden,  C.  J.    According  to  the  verdict  of  the  jury,  the 
delivery  of  the  bills  to  the  defendant's  father  was  not  absolute,  but 
conditional;  and  I  think  that  the  facts  of  the  case  justified  that  find- 
ing.    The  parts  first  accepted  cannot  therefore  be  said  to  have  been 
paid,  for  they  were  redeemed  by  the  substitution  of  other  securities. 
That  being  so,  what  was  there  to  prevent  the  defendant  from  putting 
in  circulation  another  part  of  the  bills?    But  I  am  inclined  to  go 
further,  and  to  say  that  the  plaintiff  would  have  been  entitled  to 
recover,  even   if  the  transfer  to  the  father  had  been   absolute  and 
unconditional.     For  suppose  two  parts  of  a  foreign  bill  come  to  the 
hands  of  the  drawee,  he  accepts  both,  and  indorses  first  one  part  to  A., 
and  afterwards  the  other  part  to  B.     In  any  question  as  to  property 
between  thera,  A.  might  be  entitled  to  both.     But  the  question  here  is 
whether  the  acceptor  and  indorser  shall  be  allowed  to  defend  himself 
against  the  holder  of  the  one  part,  on  account  of  the  previous  circu- 
lation of  the  other  part  ?     I  am  not  aware  of  any  principle  of  law 
upon  which  such  a  defence  can  be  supported.     But  it  has  been  further 
contended  that  this  bill  must  be  considered  as  drawn  in  England,  and 
therefore  liable  to  the  stamp  duty.     That  would  be  to  put  the  law  in 
opposition  to  the  fact,  for  we  know  that  the  bill  was  actually  drawn  in 
Calcutta;  and  I  think  we  ought  not  to  strain  the  stamp  act  to  meet 
such  a  case  as  this.     If  the  bill  had,  in  fact,  been  drawn  in  England, 
though  purporting  to  be  drawn  in  Calcutta,  the  case  would  have  been 
different.     For  these  reasons,  the  rule  must  be  discharged. 

Batlbt,  J.  Where  a  bill  is  drawn  in  sets,  the  party  claiming  as 
holder  ought  to  have  all  the  parts,  for  the  payment  of  any  one  part  to 
another  person  may  defeat  him.  Here  there  were  three  parts ;  and  it 
BO  happens  that  all  of  them  were  sent  to  the  drawee,  who  was  also 
payee,  and  he  had  power  to  deal  with  them  in  those  two  characters. 
He  accepted  two  parts,  and  the  plaintiff  claims  on  one  of  those  as 
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indorsee.  The  other  was  indorsed  by  the  defendant  to  his  father,  and 
that  indorsement  was  prior  in  order  of  time ;  and  if  it  had  been 
unconditional,  and  payment  had,  in  fact,  been  made  to  the  father, 
there  might  have  been  a  difficulty  in  the  case  which  does  not  now 
exist.  The  indorsement  to  the  defendant's  father  was  conditional 
only,  and  the  other  indorsement  to  the  plaintiff  is  clearly  available, 
the  father  not  having  insisted  on  payment  to  himself.  By  the  accept- 
ance, the  defendant  undertook  to  pay  that  first  of  exchange,  the 
second  and  third  not  being  paid.  They  have  not  been  paid,  and  no 
one  has  a  valid  claim  on  them  :  the  plaintiff  is  therefore  clearly  enti- 
tled to  recover  on  the  first  part. 

LiTTLEDALE,  J.  I  agree  in  thinking  that  the  plaintiff  was  entitled 
to  recover.  First,  it  seems  to  me  that  a  stamp  was  not  necessary  to 
these  bills.  They  were  bona  fide  drawn  in  Calcutta  as  foreign  bills ; 
and  even  if  they  be  considered  binding  on  the  defendant  by  estoppel, 
as  separate  bills,  they  cannot  be  treated  as  drawn  in  London.  I  feel 
some  difficulty,  however,  in  putting  the  case  on  this  ground ;  for  I 
think  that  the  docti'ine  of  estoppel  is  not  to  be  imported  into  a  trans- 
action taking  effect  by  the  usage  and  custom  of  merchants.  The 
three  parts  of  each  set  originally  formed  but  one  bill,  and  the  defend- 
ant could  not  divide  it  into  two  or  three.  But  upon  the  other  ground, 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  retain  the  verdict. 
The  defendant  can  only  be  liable  on  one  part ;  and  if  one  part  had,  in 
the  first  instance,  been  indorsed  unconditionally  to  his  father,  he  would 
not  have  been  liable  to  the  plaintiff ;  but  as  it  was  conditional,  and  the 
father  afterwards  waived  that  indorsement  and  gave  up  the  bills,  the 
indorsement  of  the  other  part  to  the  plaintiff  is  binding. 

Paeke,  J.  I  concur  in  thinking  that  the  verdict  for  the  plaintiff 
was  right.  The  action  was  on  two  foreign  bills  accepted  by  the 
defendant.  But  it  was  said  in  defence  that  he  had  before  accepted 
another  part  of  each  bill,  and  indorsed  it  away  for  value.  Assuming 
that  to  be  so,  still  I  think  that,  although  the  defendant  had  not,  after 
80  doing,  power  to  bind  the  drawer,  he  is  estopped  from  disputing  the 
regularity  of  his  own  acceptance.  I  cannot  agree  that  the  doctrine  of 
estoppel  is  inapplicable  to  bills ;  for  an  acceptor  is  always  estopped 
from  disputing  that  the  bill  was  regularly  drawn.  Then,  as  to  the 
question  on  the  stamp  act,  it  clearly  is  not  a  foreign  bill  within  the 
schedule  of  the  55  Geo.  III.  c.  104;  nor  is  it  an  inland  bill,  for  it  was  not 
drawn  in  England.  Snaith  v.  Mingay  '  appears  to  be  exactly  in  point, 
where  Le  Blanc,  J.,  observes,  "Whether  this  was  a  perfect  bill  in 
Ireland  is  not  so  much  the  question  as  whether  it  was  a  bill  drawn  in 

1  1  M.  &  S.  87. 
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England."  So  here  the  question  as  to  the  stamp  is,  Was  this  bill 
drawn  in  England  ?  Certainly  it  was  not ;  and  we  ought  not  by  co* 
Btruction  to  extend  the  provisions  of  the  stamp  act  to  meet  suoh  a  case 
as  this.    The  rule  for  a  new  trial  must  therefore  be  discharged. 

Jiule  discharged? 


DIXON  V.  NUTTALL. 
In  the  Exchequek,  Tkinitt  Term,  1834. 

[Reported  in  1  Crompton,  Meeson,  Sf  Roscoe,  307.] 

Assumpsit  on  the  following  promissory  note  :  — 

"  I  promise  to  pay  to  M.  A.  D.  or  bearer,  on  demand,  the  sum  of 
£16  at  sight,  by  given  up  clothes  and  papers,  &c. 

"  N.  NuTTALL."  2 

The  declaration  averred  that  the  defendant  had  sight. 

At  the  trial  at  the  sittings  in  Hilary  term  before  Bolland,  B.,  it  did 
not  appear  that  the  note  had  ever  been  presented,  or  that  the  defend- 
ant ever  saw  it  after  the  making  of  it.  A  verdict  having  passed  for  the 
plaintiff,  with  leav6  to  the  defendant  to  move  to  enter  a  nonsuit,  — 

JBompas,  Serjt.,  obtained  a  rule  for  that  purpose,  against  which 
cause  was  now  shown  by  — 

Milner.  Taking  this  instrument  altogether,  it  is  not  a  note  payable 
at  sight,  but  a  mere  promissory  note  payable  on  demand  :  the  words 
"  at  sight "  are  inconsistent  with  the  rest  of  the  note,  and  may  be  re- 
jected. The  only  question  on  such  a  note  is,  whether  the  three  days' 
grace  are  allowable  on  such  an  instrument ;  but  that  question  does  not 
arise  in  this  case,  as  more  than  three  days  elapsed  after  the  making. 
If  sight  was  necessary,  the  sight  was  had  at  the  time  of  the  making. 
The  making  of  a  note  is  the  same  as  the  acceptance  of  a  bill  of  ex- 
change, and  the  maker  of  the  one  is  exactly  in  the  same  situation  as 
the  acceptor  of  the  other.  Now,  if  a  bill  be  drawn  at  or  after  sight, 
it  is  not  necessary,  where  it  has  been  accepted,  to  present  it  afterwards 
for  sight :  the  acceptance  is  suiBcient.  So,  in  this  case,  the  maker 
being  the  same  as  the  acceptor,  the  making  the  note  was  sight  suffi- 
cient, and  no  further  presentment  for  sight  was  necessary.    More  than 

1  Davison  v.  Robertson,  3  Dow,  218,  228  {semble),  accord.— "Ed. 

2  It  was  contended  at  the  trial  tiiat  the  instrument  did  not  amount  to  a  promis- 
sory note,  on  account  of  the  expression  "  by  given  up  clothes  and  papers  ;  "  but  the 
learned  judge  was  of  opinion  that  the  words  in  question  only  meant  for  value  re- 
ceived, and  the  court  afterwards  refused  to  grant  the  rule  nisi  on  this  point. 
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three  days  elapsed  after  the  making  of  the  note  before  the  bringing  the 
action  ;  and  therefore,  even  if  the  three  days  of  grace  were  allowable, 
the  action  was  not  brought  until  after  they  had  elapsed.  But  on  bills 
payable  at  sight  these  days  are  not  allowed ;  so,  in  the  case  of  bank 
f>ost  bills,  the  bank  pays  at  the  day.  [Paekb,  B.  If  that  were  so,  it 
would  be  of  no  assistance  to  you.  You  do  not  show  that  there  was  any 
presentment  or  sight.]  The  sight  was  had  when  the  note  was  made. 
No  acceptance  of  a  note  is  ever  necessary.  So  here,  if  the  note  is  a 
note  at  sight,  and  the  three  days  were  allowable,  the  moment  the  de- 
fendant signed  he  had  had  sight,  and  was  in  eifect  the  acceptor ;  and, 
even  if  the  three  days  of  grace  are  allowable,  they  ran  from  that  time. 
Nothing  remained  to  be  done  for  which  it  was  necessary  that  the 
defendant  should  have  the  note  again  presented  to  him. 

Jiompas,  Serjt.  It  was  averred  in  the  declaration  that  the  defend- 
ant had  sight,  but  that  averment  was  not  proved.  In  Holmes  v.  Ker- 
rison,'  it  was  held  that  no  debt  accrues  on  a  note  payable  after  sight, 
until  it  be  presented  for  payment.  That  case  shows  there  is  a  dis- 
tinction between  the  acceptor  of  a  bill  and  the  maker  of  a  note  pay- 
able at  or  after  sight.  If  the  signature  of  a  note  was  sight,  it  would 
be  immaterial  whether  it  was  due  after  sight  or  after  date.  Whether 
the  three  days  are  to  be  allowed  or  not,  at  all  events  the  words  "  at 
sight "  must  be  construed  to  mean  that  the  defendant  shall  see  it  be- 
fore he  can  be  compelled  to  pay  it. 

It  is  said  on  the  other  side  that  the  words  "  at  sight "  may  be  re- 
jected, and  then  it  would  be  a  note  payable  on  demand  ;  but  it  is  just 
9.S  reasonable  to  reject  the  words  "  on  demand,"  and  then  it  would  be 
a  note  payable  at  sight.     He  was  then  stopped  by  the  court. 

Paekb,  B.  We  are  all  agreed.  I  take  it  to  be  a  rule  that  we  are 
not  to  reject  any  words  to  which  we  can  give  a  meaning.  I  can  give 
a  meaning  to  those  words.  The  meaning  is  clear  to  this  extent,  that, 
before  the  defendant  is  to  be  called  upon  to  pay  this  note,  he  is  to  see 
it.  There  is  nothing  in  this  which  is  inconsistent  with  the  other  part 
of  the  note.  It  is  not  necessary  for  us  to  say  whether  the  three  days' 
grace  was  to  be  allowed  or  not.  It  was  argued  by  Mr.  Milner  that 
the  making  was  sufficient  sight ;  But  Holmes  v.  Kerrison  is  an  answer 
to  that,  and  was  a  decision  that  such  a  note  is  not  to  be  paid  until  it 
is  presented.  The  meaning  of  this  note  clearly  is  that  it  is  not  to  be 
l^aid  until  it  has  been  presented  to  the  defendant.  If  so,  as  there  is 
no  proof  of  a  presentment,  it  is  clear  that  the  plaintiff  is  not  entitled 
to  recover. 

BoLLAND,  B.     Holmes  v.  Kerrison  is  decisive  on  this  question. 

Aldbksok,  B.      The   only   difficulty  I   have  felt   is   removed  by 

>  2  Taunt.  823. 
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Holmes  v.  Kerrison.  It  was  put  by  Mr,  Milner  that  a  maker  of  a 
note  is  in  the  same  situation  as  the  acceptor  of  a  bill ;  but  that  is 
fallacious  as  applied  to  the  present  question. 

GuENET,  B.,  concurred.  Jiule  absolute} 


PIERCE  V.  FOTHERGILL. 
In  the  Common  Pleas,  June  16,  1835. 

[Reported  in  2  Bingham's  New  Cases,  167.] 

This  was  an  action  on  a  promissory  note  for  £391  10s.,  bearing  date 
Aug.  1,  1833,  made  by  the  defendant,  and  payable  to  the  plaintiff,  on 
demand,  for  value  received. 

The  declaration  contained  no  count  for  interest. 

The  witness,  who  proved  the  defendant's  signature,  said  the  note 
was  given  for  money  advanced  by  the  plaintiff. 

The  writ  was  served  March  22,  1834;  the  cause  tried  May  20, 
1835. 

The  jury  having  found  a  verdict  for  £425  13s.  6(f.,  being  the  amount 
of  interest  from  the  date  of  the  note,  added  to  the  principal  sum, 

Heaton  obtained  a  rule  nisi  to  reduce  the  damages  to  £391  10s.,  on 
the  ground  that  there  had  been  no  allegation  or  proof  of  any  agree- 
ment for  interest. 

Talfourd,  Serjt.,  and  Steer,  who  showed  cause,  contended  that  when 
it  appeared  to  be  the  intention  of  the  parties  to  pay  interest,  the  jury 
might  allow  it  in  the  shape  of  damages.  Nichol  v.  Thompson,^  Calton 
V.  Bragg,'  Bruce  v.  Hunter,*  Slack  v.  Lowell,'  Harrison  v.  Allen."  At 
all  events,  as  the  note  was  payable  on  demand,  the  plaintiff  was  en- 
titled to  interest  from  the  time  of  the  commencement  of  the  action. 

Heaton.  That  might  have  been  so  when  actions  were  commenced 
by  latitat,  which  was  held  equivalent  to  demand.  But  the  writ  of 
summons  at  present  in  use  has  no  such  effect.  And  here  there  is  no 
count  for  interest. 

1  Holmes  v.  Kerrison,  2  Taunt.  323 :  Sturdy  v.  Henderson,  4  B.  &  Al.  592 ;  Way 
V.  Bassett,  6  Hare,  55 ;  Wolfe  v.  Whiteman,  4  Harrington,  246 ;  Cribbs  ii.  Adams, 
13  Gray,  597  (semble),  accord. 

By  Stat.  34  &  35  Vict.,  c.  74,  §  2,  it  is  provided  that  "  every  bill  of  exchange  or 
promissory  note,  drawn  after  this  act  comes  into  operation  and  purporting  to  be  pay- 
able at  sight  or  on  presentation,  shall  have  the  same  stamp,  and  shall,  for  all  pur- 
poses whatsoever,  be  deemed  to  be  a  bill  of  exchange  or  promissory  pote  payable  on 
demand,  any  law  or  custom  to  the  contrary  notwithstanding.'' — Ed. 

2  1  Campb.  52,  n.  »  15  East,  223.  *  3  Campb.  467. 
5  3  Taunt.  157,                        »  2  Bing,  4. 


58  THOMPSON  V.   CLUBLET.  [CHAP.  TI. 

TiNDAL,  C.  J.  I  do  not  see  any  foundation  for  the  distinction 
attempted  to  be  made  between  the  latitat  and  the  writ  of  summons  ; 
for  the  latitat  was  never  explained  to  the  defendant,  and  the  issuing 
the  writ  of  summons  which  sets  forth  the  cause  of  action  has  the  same 
effect'  as  filing  a  latitat.  I  think,  therefore,  this  rule  should  be  made 
absolute  for  computing  the  interest  from  the  time  of  issuing  the  writ 
of  summons. 

The  rest  of  the  court  concurring,  the  rule  was  made 

Absolute  accordingly.^ 


THOMPSON"  V.   CLUBLEY. 
In  the   Exchequer,  Janttaet  13,  1836. 

[Reported  in  1  Meeson  Sf  Welshy,  212.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange 
for  £200,  drawn  by  one  H.  R.,  payable  to  his  own  order,  and  by  him 
indorsed  to  the  plaintiff. 

I'lea.  That  the  bill  of  exchange  was  wholly  made  by  H.  R.,  at  the 
request  and  for  and  by  way  of  accommodation  of  and  for  the  plaintiff, 
and  was  accepted  by  the  defendant,  at  the  request  of  H.  R.,  for  and 
by  way  of  like  accommodation  of  and  for  the  plaintiff  ;  and  that,  at  the 
time  of  making  and  accepting  the  said  bill  of  exchange,  it  was  ex- 
pressly agreed  by  and  between  the  said  parties  that,  if  the  said  bill  of 
exchange  should  happen  to  be  outstanding  at  the  time  when  it  became 
due,  it  should  be  taken  up  and  paid  by  the  plaintiff,  and  that  no  claim 
or  demand  should  at  anytime  be  made  against  the  defendant  or  H.  R., 
upon  or  in  respect  of  it :  concluding  with  a  verification. 

Heplication.  That  before  and  at  the  time  of  the  commencement  of 
the  suit,  the  plaintiff  was,  and  still  is,  the  holder  of  the  said  bill  of  ex- 
change for  good  and  sufiicient  consideration,  in  respect  of  his  being 
the  holder  thereof ;  without  this,  that  the  said  bill  was  either  made  or 
accepted  by  way  of  accommodation  of  or  for  the  plaintiff,  or  that  it 
was  agreed  by  or  between  the  parties,  in  manner  and  form  as  the  de- 
fendant has  above  in  the  same  plea  in  that  behalf  alleged  ;  concluding 
to  the  country. 

The  case  came  on  for  trial  at  the  sittings  after  Eastef  term,  before 

1  Vaughan  v.  Goode,  Minor,  417  ;  Maxcy  v.  Knight,  18  Ala.  300 ;  Bartlett  v. 
Marsliall,  2  Bibb,  467  ;  Patriels;  «.  Clay,  4  Bibb,  246 ;  Hunt  v.  Nevers,  15  Pick.  500 
(ae^nble) ;  Bishop  v.  Sniffen,  1  Daly,  155 ;  Bank  of  Cliarlotte  v.  Davidson,  70  N.  Ca. 
118  ;  Lang  v.  Brailsford.  1  Bay.  222,  accord.  — Ed. 
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Lord  Abinger,  C.  B.,  when  the  defendant,  in  support  of  his  plea,  called 
H.  R.,  who  stated  that  in  the  spring  of  1833  he  had  occasion  to  raise 
money,  and,  having  applied  to  an  attorney  to  assist  him,  it  was  arranged 
between  him  and  the  plaintiff  that  the  witness  should  give  him  the 
bill  on  which  the  present  action  was  brought,  but  which  should  be 
taken  up  by  the  plaintiff,  and  that  witness  should  receive  bills  of  like 
value  from  the  plaintiff,  for  which  witness  was  to  provide ;  and  that 
the  defendant  had  not  received  any  value  for  his  acceptance.  It  was 
objected,  on  the  part  of  the  plaintiff,  that  this  evidence  was  inadmis- 
sible, as  it  went  to  contradict  the  written  contract  of  acceptance,  which 
purported  to  be  an  absolute  engagement  to  pay  the  bill ;  whereas  it 
was  proposed  to  show  that  the  acceptor  was  not  to  pay  it,  but  that  the 
plaintiff,  who  was  the  indorsee,  was  to  take  it  up,  and  not  to  sue  the 
acceptor,  the  effect  of  which  was  to  make  an  entirely  different  con- 
tract. Foster  v.  Jolly  ^  was  relied  upon  as  in  point,  but  the  objection 
was  overruled.  It  was  then  contended  that  the  exchange  of  bills  be- 
tween the  plaintiff  and  H.  R.,  the  drawer  and  indorser,  was  sufficient 
consideration  to  entitle  the  plaintiff  to  sue  the  acceptor  of  the  present 
bill.  The  learned  judge,  howevei-,  said  that,  in  his  opinion,  this  bill 
had  really  been  taken  by  the  plaintiff  on  a  special  contract  by  him  not 
to  sue  the  defendant,  and,  as  that  was  proved  by  the  evidence,  the  plea 
was  made  out.  Whereupon,  the  plaintiff's  counsel  elected  to  be  non- 
suited, the  learned  judge  giving  him  leave  to  move  to  enter  a  verdict 
for  the  amount  of  the  bill,  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover. 

G.  Henderson  now  moved  accordingly,  on  the  grounds  taken  at  the 
trial. 

Sed per  Curiam.  This  defence  was  clearly  admissible,  inasmuch  as 
it  showed  that  the  acceptance  was  in  truth  for  the  accommodation  of 
the  plaintiff,  and  that  all  the  parties  put  their  names  to  the  bill  with- 
out consideration.  With  regard  to  the  evidence  being  inconsistent 
with  the  terms  of  the  instrument,  we  are  of  opinion  that  the  agree- 
ment as  to  payment  was  collateral,  and  not  part  of  the  original  con- 
tract. It  was  a  collateral  agreement  that  the  plaintiff  would  not 
enforce  the  contract  upon  the  bill.  Hule  refused.^ 

1  1  C.  M.  &  E.  709. 

=  Cohen  v.  Goux,  48  Gal.  97 ;  Trego  v.  Lowrey,  8  Nebr.  238 ;  Murphy  v.  Keyes, 
39  N.  Y.  Sup'r  Ct.  18,  accord. 

See,  to  tlie  same  effect,  Richmond  ».  Heapy,  1  Stark.  202;  Johnson  v.  Peck,  3 

Stark.  66;  Sparrow  v.  Chisman,  9  B.  &  C.  241 ;  v.  Adams,  Younge,  117;  Quinn 

t7.  Fuller,  7  Cush.  224,  in  which  cases  the  action  was  brought  by  a  partnership  upon 
paper  given  by  the  defendant  for  the  accommodation  of  one  of  the  partners. 

The  decision  in  these  cases  and  in  the  principal  case  is  in  no  way  inconsistent 
with  the  familiar  rule  of  law  that  the  terms  of  a  contract  in  writing  cannot  be  variel 
by  e.xtrinsic  evidence.     For  in  all  of  them  the  evidence  was  introduced  not  to  vary 
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NORTON  V.  ELLAM. 
In  the  Exchequer,  April  21,  1837. 

[lieported  in  6  Law  Journal  Reports,  New  Series,  Exchequer,  121.1] 

The  declaration  was  on  a  promissory  note  in  the  following  form : 
"  I  promise  to  pay  £200  on  demand,  with  lawful  interest." 

Plea :  that  the  cause  of  action  did  not  accrue  within  six  years. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  Westminster,  at  the 
sittings  after  Michaelmas  term,  a  verdict  was  taken  for  the  plaintiff, 
with  liberty  to  move  to  enter  a  nonsuit,  on  the  ground  that  the  Statute 
of  Limitations  was  a  bar  to  the  action,  there  having  been  no  demand 
within  six  years  of  the  date  of  the  note. 

JButt  having  obtained  a  rule  accordingly, 
■  Fetersdorff  now  showed  cause.  A  demand  is  necessary  before  the 
statute  begins  to  run.  The  mere  introduction  of  interest  shows  that 
it  was  probable  some  time  was  intended  to  elapse  before  demand. 
Barough  v.  White.^  In  Holmes  v.  Kerrison,'  it  was  held  that  the 
statute  did  not  run  till  the  note  had  been  presented  for  payment.  This 
case  is  similar.  Christie  v.  Fonsick,  in  Selw.  N.  P.,  differs  as  to  this 
point  in  different  editions.     In  the  old  cases,  bringing  an  action  was  a 

the  contract  of  the  defendant,  but  to  show  a  defence  upon  the  ground  of  the  avoidance 
of  circuity  of  action.  For  the  plaintiff,  as  the  party  accommodated,  having  con- 
tracted to  indemnify  the  defendant,  would  have  to  repay,  as  defendant  in  an  action 
upon  the  contract  of  indemnity,  whatever  he  might  recover  as  plaintiff  in  an  action 
upon  the  acceptance  or  note. 

Evidence  which  would  vary  the  terms  of  the  contract  of  the  acceptor  or  maker 
is  always  excluded,  e.  g. :  — 

AccEPTOK.  Adams  v.  Wordley,  1  M.  &  W.  874 ;  Besant  v.  Cross,  10  C.  B.  895 ; 
Campher  v.  Hodgson,  Gow,  74 ;  Young  ;;.  Austen,  L.  R.  4  C.  P.  553  ;  Cowles  v.  Town- 
send,  31  Ala.  133 ;  Sylvester  v.  Staples,  44  Me.  496  ;  Eoster  v.  Cliflford,  7  Reporter, 
48  (Minn.  1878);  Heaverin  v.  Donnell,  15  Miss.  244;  Meyer  v.  Beardsley,  29  N.  J. 
236;  Chaddock  v.  Vanness,  35  N.  J.  620;  Mason  v.  Graff,  35  Pa.  448;  Foster  v. 
Hall,  44  Wis.  668. 

Maker.  Woodbridge  v.  Spooner,  3  B.  &  Al.  233;  Moseley  v.  Hanford,  10  B.  & 
C.  729 ;  Foster  v.  Jolly,  1  C.  M.  &  R.  703 ;  Selden  v.  Meyers,  20  How.  506  ;  Brown  v. 
SpofEord,  96  U.  S.  474;  Clark  v.  Hart,  49  Ala.  86;  Guy  v.  Bibend,  41  Cal.  322 ;  Hen- 
derson V.  Thompson,  52  Ga.  149 ;  Haley  v.  Evans,  60  Ga.  167  ;  Walker  v.  Crawford, 
56  111.  444 ;  Potter  v.  Earnest,  45  Ind.  416 ;  Atherton  v.  Dearmond,  33  Iowa,  353 ; 
Shaw  V.  Shaw,  50  Me.  94;  McSherry  v.  Brooks,  46  Md.  103;  Allen  u.  Furbish,  4 
Gray,  504;  Hyde  v.  Tenwinkel,  26  Mich.  93;  Henshaw  v.  Button,  59  Mo.  139  ;  True 
V.  Shepard',  51  N.  H.  601 ;  Erwin  v.  Saunders,  1  Cow.  249 ;  Payne  v.  Ladue,  1  Hill, 
116 ;  Holzworth  v.  Koch,  26  Oh.  St.  33 ;  Heist  v.  Hart,  73  Pa.  286 ;  Isaacs  v.  Elkins, 
11  Vt.  679 ;  Morse  v.  Low,  44  Vt.  561 ;  Knox  v.  Clifford,  38  Wis.  651. 

1  2M.  &  W.  461,  B.C.  — Ed. 

2  4  B.  &  C.  327 ;  s.  o.  3  Law  J.  Eep.  K.  B.  227.  3  2  Taunt.  823. 
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demana,  Rumball  v.  Ball ;  i  but  that  is  altered  by  the  writ  of  sum- 
mons, which  is  the  present  mode  of  commencing  an  action. 

£utt,  contra,  referred  to  the  8th  edition  of  Selwyn's  N.  P.,  where  it 
is  stated  distinctly,  «  The  statute  runs  from  the  date  of  the  note,  and 
not  from  the  time  of  demand." 

Paeke,  B.  There  is  no  doubt  on  this  point.  In  goods  sold  and 
delivered,  payable  on  request,  the  statute  runs  at  once.  In  case  of 
money  lent  with  interest  at  £5  per  cent,  no  demand  is  necessary  before 
bringing  an  action.  There  is  no  obligation  in  law  to  give  any  notice 
at  all.  A  promissory  note,  payable  on  demand,  is  payable  without  any 
demand,  and  the  statute  runs  from  the  date  of  it.  Adding  the  words 
"  with  interest "  makes  no  difference.  A  note  payable  at  sight  by  the 
terms  of  the  contract  must  be  shown  before  action  brought :  that  was 
the  case  of  Holmes  v.  Kerrison. 

Aldeesout,  B.  I  am  of  the  same  opinion.  There  must  be  some- 
thing to  show  that  a  demand  is  to  be  a  collateral  fact. 

Rule  absolute  for  entering  a  nonsuit.^ 

1  10  Mod.  38 ;  s.  c.  Cro.  Eliz.  548. 

2  Christie  v.  Fonsick,  1  Sel.  N.  P.  (13  ed.)  301;  Maltby  v.  Murrells,  5  H.  &N.813; 
State  Bank  v.  Fox,  3  Blatchf .  431 ;  Bartlett  v.  Rogers,  3  Sawyer,  62 ;  Ziel  v.  Dukes, 
12  Cal.  479 ;  Bell  v.  Sackett,  38  Cal.  407 ;  Dougherty  v.  Western  Bank,  13  Ga.  287  ; 
Fankboner  v.  Fankboner,  20  Ind.  62;  Bice  v.  West,  11  Me.  323;  Young  v.  Weston, 
39  Me.  492 ;  Darnall  v.  Magruder,  1  Har.  &  G.  439  ;  Field  v.  Nickerson,  13  Mass.  131, 
1.37;  Presbrey  y.  Williams,  15  Mass.  193;  Little  v.  Blunt,  9  Pick.  488;  Newman  u. 
Kettelle,  13  Pick.  418;  Burnham  v.  Allen,  1  Gray,  496;  Jillson  u.  Hill,  4  Gray,  316; 
Easton  v.  McAllister,  1  Mo.  662 ;  Thurston  u.  Wolfborough  Bank,  18  N.  H.  391 
(semble) ;  Larason  v.  Lambert,  7  Halst.  247 ;  Niagara  Bank  v.  McCracken,  18  Johns. 
493 ;  Haxtun  v.  Bishop,  3  Wend.  13,  21 ;  Wheeler  v.  Warner,  47  N.  Y.  519 ;  Herrick 
V.  Woolverton,  41  N.  Y.  581,  591  {semile) ;  Hirst  v.  Brooks,  50  Barb.  334  (overruling 
Scovil  V.  Soovil,  45  Barb.  517) ;  Ormond  v.  Moye,  11  Ired.  564 ;  Caldwell  w.  Rod- 
man, 5  Jones  (N.  Ca.),  139;  Hill  k.  Henry,  17  Oh.  9  {semUe) ;  Laforge  v.  Jayne, 
9  Barr,  410 ;  Cammer  v.  Harrison,  2  McC.  246  ;  Smith  v.  Bythewood,  Rice,  245 ;  Wilks 
17.  Robinson,  3  Rich.  182;  Kingsbury  v.  Butler,  4  Vt.  458;  Fisher  v.  Beckwith,  19  Vt. 
31  {semble),  accord. 

In  Wheeler  v.  Warner,  supra,  Peckham,  J.,  delivering  the  opinion  of  the  court, 
said,  p.  520  :  "  There  is  no  divided  opinion  here  or  in  England  that  upon  such  a  note 
[i.  e.  a  note  payable  on  demand],  with  or  without  interest,  an  action  may  be  main- 
tained against  the  maker  without  any  demand  because  it  is  due.  No  demand  can 
be  sued  before  due ;  no  action  will  lie  upon  any  claim  of  any  description  arising  upon 
contract  before  it  is  due.  To  say  that  the  suit  is  the  demand  is  to  repeat  an  unmean- 
ing phrase  as  thus  used,  which  no  number  of  repetitions  can  make  sensible."  See 
also  Howland  v.  Edmonds,  24  N.  Y.  307;  Hope  Ins.  Co.  v.  Perkins,  2  Abb.  App.  383; 
Hope  Ins.  Co.  v.  Weed,  28  Conn.  51. 

It  is  a  noteworthy  fact  that  the  notion  that  negotiable  paper  payable  on  demand  is 
payable  without  a  demand  may  be  traced  to  the  decisions  in  Capp  v.  Lancaster,  Cro. 
El.  548 ;  Rumball  v.  Ball,  10  Mod.  38 ;  Collins  v.  Denning,  3  Salk.  227,  in  which  cages, 
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RAMUZ    V.   CROWE. 

In  the  Exchequer,  June  7,  1847. 

[Reported  in  11  Jurist,  715.1] 
This  case  was  argued  during  the  term  on  the  7th  of  June,  before 
Pollock,  C.  B.,  Alderson,  Rolfe,  and  Piatt,  BB.,  by 
Udall,  for  the  defendant,  and 
HawMns,  for  the  plaintiff.  Cur.  adv.  vult. 

Its  nature  fully  appears  from  the  judgment  of  the  court,  which  was 
now  delivered  by 

Platt,  B.  In  this  action,  the  plaintiff  in  the  third  count  declared 
as  the  drawer  of  a  bill  of  exchange  payable  to  his  own  order  and  ac- 
cepted by  the  defendant. 

The  defendant  pleaded  that  after  the  acceptance  of  the  bill,  and 
before  the  commencement  of  the  suit,  the  plaintiff  lost  the  bill  out  of 
his  possession,  that  the  bill  remained  lost  until  and  at  the  time  of  the 
commencement  of  the  suit,  and  that  the  plaintiff  at  the  time  of  the 
commencement  of  the  suit  was  not,  nor  was  he  at  the  time  of  the  de- 
fendant's pleading,  the  holder  or  possessed  of  the  bill. 

The  plaintiff  replied  that  by  reason  of  such  loss  alone  he  was  not 
the  holder  of  the  bill ;  that  the  bill  at  the  time  it  was  so  lost  and 
at  the  time  of  the  commencement  of  the  suit  had  not  been  nor  was 
indorsed  by  him,  or  transferable  by  delivery  or  capable  of  being  en- 
forced or  put  in  suit  against  the  defendant  by  any  other  person  than 

howeTer,  the  instruments  declared  on  were  not  negotiable,  and  where  accordingly  the 
rule  that  the  debtor  must  seek  the  creditor  was  properly  applied. 

The  absurdity  of  applying  this  rule  to  any  negotiable  paper  is  sufficiently  obTious, 
and  in  the  case  of  bank-notes  is  so  glaring  that  the  courts  hare  felt  obliged  to  make 
an  exception  to  the  rule,  and  to  hold  that  a  bank-note  is  not  payable  without  a 
demand.  Hinsdale  v.  Larned,  16  Mass.  65,  68  (semhle)  ;  Tower  v.  Appleton  Bank,  3 
All.  387,  889  [semble] ;  Thurston  v.  Wolfborough  Bank,  18  N.  H.  891 ;  Wilks  v.  Eobin- 
eon,  3  Rich.  182,  186  (semhle) ;  Bank  of  Memphis  v.  White,  2  Sneed,  482.  But 
see  Bryant  v.  Damariscotta  Bank,  18  Me.  240  (semhle) ;  Bank  of  Niagara  u.  Mc- 
Cracken,  18  Johns.  493  (semhle),  (qualified  in  Jeiferson  Bank  v.  Chapman,  19  Johns. 
822,  324) ;  Haxtun  v.  Bishop,  3  Wend.  21  (semhle) ;  State  Bank  v.  Van  Horn,  1  South. 
382 ;  Greer  v.  Perkins,  5  Humph.  588,  contra.  And  conf .  Dougherty  v.  Western  Bank, 
13  Ga.  287,  297;  Bethune  v.  Doherty,  30  Ga.  770;  Kimbro  u.  Bank  of  Fulton,  49 
Ga.  419. 

Another  exception  to  the  rule  of  the  principal  case  exists  in  regard  to  certificatea 
by  deposit,  which  are  payable  only  after  a  demand.  Fells  Point  Inst.  u.  Weedon,  18 
Md.  320  ;  Bellows  Falls  Bank  v.  Eutland  Bank,  40  Vt.  377.  But  see  Brummagim  v. 
Tallant,  29  Gal.  503;  Hunt  v.  Divine,  87  111.  137;  Gate  v.  Patterson,  25  Mich.  191, 
contra.  —  Ed. 

1  lEx.  167,  s.  c.  —  Ed. 
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the  plaintiff ;  that  until  the  loss  he  was  always  the  holder,  and  from 
thence  until  and  at  the  time  of  the  commencement  of  the  suit  was 
alone  entitled  to  be  the  holder  thereof  and  to  receive  the  amount 
thereof  from  the  defendant ;  and  that  the  defendant  at  the  time  of  the 
commencement  of  the  suit  had  due  notice  of  the  premises. 

To  this  replication,  the  defendant  demurred  ;  and  the  question  was 
whether,  upon  the  facts  stated  in  the  pleadings,  the  plaintiff  was  entitled 
to  recover,  —  in  other  words,  whether  the  payee  of  a  negotiable  bill  of 
exchange,  having  lost  it,  can  on  its  arriving  at  maturity,  without  its 
production,  maintain  an  action  against  the  acceptor  for  recovery  of  its 
amount. 

On  the  part  of  the  defendant,  it  was  contended,  according  to  the 
doctrine  laid  down  by  the  Court  of  King's  Bench  in  Hansard  v, 
Robinson,  that  by  the  custom  of  merchants  the  holder  of  a  bill 
should  present  the  instrument  at  its  maturity  to  the  acceptor,  demand 
payment  of  its  amount,  and  upon  receipt  of  the  money  deliver  up 
the  bill;  that  the  acceptor  paying  the  bill  has  a  right  to  the  pos- 
session of  the  instrument  for  his  own  security,  and  as  his  voucher  and 
discharge  joro  tanto  in  his  account  with  the  drawer  ;  that  to  one  who 
should  refuse  or  be  unable  to  deliver  up  the  bill  the  acceptor  is  not 
bound  to  pay  the  sum  therein  specified. 

The  plaintiff,  admitting  the  general  rule  of  law,  sought  to  except 
from  its  operation  cases  in  which  the  plaintiff's  inability  to  deliver  up 
the  bill  resulted  from  his  having  lost  it  while  it  remained  payable  to 
his  own  order ;  and  cited  Rolt,  Assignee  of  Welsford  v.  Watson,* 
Wain  V.  Bailey,''  and  Cunliffe  v.  Whitehead.' 

The  first  and  third  of  these  cases,  however,  do  not  appear  to  support 
the  alleged  exception. 

The  note  in  Wain  v.  Bailey  was  not  negotiable :  it  was  not  made 
payable  to  order  or  to  the  bearer,  but  to  the  plaintiff  only,  who  there- 
fore alone  could  enforce  the  payment.* 

In  Cunliffe  v.  Whitehead,  the  plaintiff  did  not  show  in  his  declara- 
tion that  he  was  indorsee  of  the  bill,  but  the  bailee  from  a  third  person 
to  whom  it  had  been  indorsed  ;  and  the  court  held  that  as  such  mere 
bailee  he  had  not  any  right  of  action. 

1  4  Bing.,273.  "  10  Adol.  &  Ell.  616.  '  3  Bing.  N.  C.  828;  6  Scott,  81. 

*  Although  instruments  which  contain  no  words  of  negotiability  have  been  held  by 
an  anomaly  to  possess  some  of  the  peculiar  incidents  of  bills  and  notes,  supra,  p.  77, 
note  6,  they  are  strictly  not  to  be  distinguished  from  ordinary  contracts  in  writing,  to 
which  of  course  the  doctrine  of  the  principal  case  has  no  application.  In  accordance 
with  Wain  v.  Bailey,  see  Charnley  v.  Grundy,  14  C.  B.  608 ;  Price  v.  Price,  16  M.  &  W. 
243 ;  Mossop  v.  Eadon,  16  Ves.  430  ;  Price  v.  Dunlap,  5  Cal.  483;  Cleveland  v.  WorreU, 
13  I'nd.  545 ;  Nagel  v.  Mignot,  7  Mart.  657,  8  Mart.  488  ;  Clark  v.  Reed,  20  Miss.  554 ; 
Wofiord  V.  Police  Board,  44  Miss.  579 ;  Pintard  v.  Tackington,  10  Johns.  104 ;  Blade 
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The  general  rule  is  supported  by  Lord  Eldon's  observations  in  the 
case  Mc  parte  Greenway,^  and  the  decisions  in  Pierson  v.  Hutchin- 
son,2  Bevan,  widow,  v.  Hill,  Mayor  and  others  v.  Johnson  and  another,' 
Poole  V.  Smith,''  Dangei-field  v.  Wilby,'  Davis  v.  Dodd,"  and  Champion 
V.  Terry.'  On  the  other  hand.  Long  v.  Bailie,'  Glover  v.  Thompson,' 
and  Dart  v.  Hinckes  and  Rolt  v.  Watson,  quoted  respectively  by  the 
plaintiff's  counsel  in  Hansard  v.  Robinson,  are  authorities  in  support 
of  the  exception. 

But  in  the  discussion  of  Hansard  v.  Robinson  all  those  cases  were 
brought  before  the  Court  of  King's  Bench  ;  and  that  court,  after  taking 
time  to  consider,  overruled  such  of  them  as  supported  the  exception, 
and  decided,  as  we  think  properly,  that  according  to  the  custom  of 
merchants  the  acceptor  of  a  negotiable  bill  was  not  bound  to  pay, 
unless  the  party  demanding  payment  produced,  and  offered  to  deliver 
up,  the  instrument  itself. 

This  decision  governs  the  present  case.  The  bill  accepted  by  the 
defendant  was  negotiable  ;  and  the  plaintiff,  by  reason  of  his  loss  of  it 
being  unable  to  produce  it  to  the  defendant,  cannot  by  the  law-mer- 
chant compel  him  to  pay  the  amount. 

As  to  the  third  count,  therefore,  the  defendant  is  entitled  to  judg- 
ment on  the  demurrer.  Judgment  for  the  defendant}" 

V.  Noland,  12  Wend.  173 ;  Eowley  v.  Ball,  3  Cow.  303  ;  Wright  i-.  "Wright,  54  N.  T. 
437 ;  Bishop  u.  Sniffen,  1  Daly,  155 ;  Lazell  v.  Lazell,  12  Vt.  443 ;  Hough  v.  Barton, 
20  Vt.  455.— Ed. 

1  6  Ves.  Jr.  812.  2  2  Camp.  211.  3  3  Camp.  324. 

«  Holt,  N.  P.  C.  144.  5  5  Esp.  159.  «  4  Taunt.  602. 

'  7  B.  Moo.  130  ;  3  B.  &  B.  295.  »  2  Camp.  214. 

9  E.  &  M.  403. 

i"  Savannah  Bank  v.  Haskins,  101  Mass.  370,  377  [semhle) ;  Grant  v.  Eeid,  1  Jones 
(N.  Ca.),  bl2,accord. 

Long  V.  Bailie,  2  Camp.  214,  n.  (overruled) ;  Chandron  v.  Hunt,  3  Stew.  31 ; 
Branch  Bank  v.  Tillman,  12  Ala.  214 ;  Eogers  v.  Miller,  5  III.  333  (semhle) ;  Depew  v. 
Wheelan,  6  Blackf.  485  ;  Dean  v.  Speakman,  7  Blaokf.  317  ;  Eowley  ;;.  Ball,  3  Cow. 
303  ;  Aborn  v.  Bosworth,  1  E.  I.  401 ;  Lazell  v.  Lazell,  12  Vt.  443  (semhle) ;  Hopkins 
V.  Adams,  20  Vt.  407  (seinble),  contra. 

In  Mayor  0.  Johnson,  3  Camp.  324,  325  ;  Champion  v.  Terry,  8  B.  &  B.  295 ;  Wood- 
ford V.  Whiteley,  M.  &  M.  517;  and  Pierson  v.  Hutchinson,  supra,  p.  18,  a  distinction 
was  suggested  between  the  loss  and  the  destruction  of  a  bill  in  reference  to  the  rights 
of  the  holder;  and  in  Wright  v.  Lord  Maidstone,  1  Kay  &  J.  701,  Wood,  V.  C,  dis- 
missed a  bill  filed  by  tlie  holder  of  a  bill  that  had  been  destroyed,  on  the  ground  that 
the  plaintiff  had  an  adequate  remedy  at  law.  It  seems  clear,  however,  that  the 
ratio  decidendi  of  Hansard  v.  Eobinson  and  Eamuz  v.  Crowe  applies  with  equal  force 
to  cases  of  destroyed  bills,  and  this  view  seems  to  have  been  adopted  in  England. 
"  It  is  settled  that  the  owner  of  a  destroyed  bill  or  note,  if  negotiable,  cannot,  at  law, 
recover  against  the  other  parties,  whether  the  bill  be  actually  indorsed  or  not.  Nor 
can  he  even  sue  on  the  consideration."    Byles,  Bills  (11th  ed.),  375.     See  also  Welton 
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BLACKIE  V.  FIBTHNG. 

In  the  Common  Pleas,  Mat  26,  1848. 

[Reported  in  11  Law  Times,  203.1] 

Assumpsit  on  a  bill  of  exchange,  and  on  an  account  stated. 
Pleas  :  1.  That  defendant  did  not  accept ;  2.  JVbn  assumpsit. 
The  bill  was  accidentally  burned ;  and  it  was  contended  that  the 
defendant  was  not  bound  therefore  to  pay,  and  that  the  plaintiff's 

V.  Adams,  4  Cal.  87 ;  Fisher  v.  Mershon,  3  Bibb,  527 ;  Dumas  u.  Powell,  2  Dey.  & 
B.  Eq.  122  ;  Irwin  v.  Planters'  Bank,  1  Humph.  145. 

But,  in  the  United  States,  the  courts  have  generally  permitted  a  plaintiff  to  recover 
at  law  upon  proof  of  the  destruction  of  the  bill.  Sebree  a.  Dorr,  9  Wheat.  558 ; 
Kenner  v.  Bank  of  Columbia,  9  Wheat.  581 ;  Palmer  v.  Logan,  4  111.  56  ;  Rogers  v. 
Miller,  5  111.  333  {semble} ;  Dean  v.  Speakraan,  7  Blackf.  317 ;  Wade  v.  N.  Orleans  Co., 
8  Rob.  (La.)  140 ;  Moore  v.  Fall,  42  Me.  450  ;  Edwards  v.  McKee,  1  Mo.  123 ;  Vanauken 
V.  Hornbeck,  2  Green,  178  ;  Rowley  v.  Ball,  3  Cow.  303  ;  Des  Arts  v.  Leggett,  16  N.  Y. 
682 ;  Aborn  v.  Bosworth,  1  R.  I.  401 ;  Anderson  y.  Eobson,  2  Bay,  495  ;  Moses  v.  Trice, 
21  Grat.  556  (qualifying  Davis  v.  Miller,  14  Grat.  1, 14  {semble)  ). 

Oonf.  Bank  of  Louisville  v.  Summers,  14  B.  Mon.  306  ;  Tower  v.  Appleton  Bank, 
8  All.  387. 

The  voluntary  destruction  of  a  bill  or  note  by  the  holder  precludes  him  from  all 
right  to  recover  on  the  instrument  either  at  law  or  in  equity.  U.  S.  Bank  v.  Sill, 
5  Conn.  106  ;  Eisher  v.  Mershon,  3  Bibb,  527  {semble) ;  Allen  v.  State  Bank,  1  Dev.  & 
B.  Eq.  3  {semble) ;  Blade  v.  Noland,  12  Wend.  173. 

It  has  been  held  that  the  owner  of  a  bank-note  which  has  been  cut  in  halves  for 
safety  in  transmission  may  maintain  an  action  at  law  against  the  bank,  upon  pro- 
duction of  one  of  the  halves  and  proof  of  the  loss  of  the  other.  Redmayne  v.  Burton, 
2  L.  T.  Rep.  324  (semhle) ;  Bullet  v.  Bank  of  Pa.,  2  Wash.  C.  C.  172  ;  Martin  v.  U.  S. 
Bank,  4  Wash.  C.  C.  253  ;  Armat  v.  Union  Bank,  2  Cranch,  C.  C.  180 ;  U.  S.  Bank  v. 
Sill,  5  Conn.  106 ;  State  Bank  v.  Aersten,  4  111.  135 ;  Hinsdale  v.  Bank  of  Orange,  6 
Wend.  378 ;  Patton  v.  State  Bank,  2  N.  &  McC.  464  ;  Union  Bank  v.  Warren,  4  Sneed, 
167 ;  Hopkins  v.  Adams,  20  Vt.  407,  411  {semble).  But  it  would  seem  that  the  holder 
of  a  half-note  can  have  no  greater  rights  than  the  owner  of  an  overdue  or  unindorsed 
note,  and  that  he  should  resort  to  a  court  of  equity  for  relief. 

See  Commercial  Bank  v.  Benedict,  18  B.  Mon.  307 ;  Murdock  v.  Union  Bank, 

2  Rob.  (La.)  112;  Little  v.  Consol.  Assoc,  2  La.  An.  1012;  Allen  v.  State  Bank, 
1  Dev.  &  B.  Eq.  3 ;  Streater  v.  Cape  Fear  Bank,  2  Jones,  Eq.  31  (semble) ;  Bank  of 
Va.  «.  Ward,  6  Munf .  166 ;  Farmers'  Bank  v,  Reynolds,  4  Rand.  186.  Conf.  Mayor 
V.  Johnson,  3  Camp.  324  ;  Mossop  v.  Eadon,  16  Ves.  430  ;  Smith  v.  Mundy,  3  E.  &  E. 
22. 

It  is  conceived  that  there  might  be  cases  where  the  holder  of  a  half-note  might  be 
without  remedy,  either  at  law  or  in  equity,  from  inability  to  give  adequate  indem- 
nity, e.  g.  where  his  half  and  the  lost  half  have  no  duplicate  number  or  other  common 
mark  to  distinguish  them  from  other  notes  of  the  same  date  and  denomination.  But 
see  Murdock  ■/.  Union  Bank,  2  Rob.  (La.)  112;  and  conf.  Tower  v.  Appleton  Bank, 

3  All.  287  ;  Irwin  v.  Planters'  Bank,  1  Humph.  145.  —  Ed. 

1  6  C.  B.  196,8.  c  — Ed. 
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only  remedy  was  in  equity.  A  verdict  having  been  given  for  the 
plaintiff,  and  a  rule  obtained  to  set  the  verdict  aside,  and  to  enter  a 
nonsuit.  Miller  showed  cause,  and  C.  Jones,  Serjt.,  supported  the  rule. 
Cases  cited :  Hansard  v.  Robinson  and  Wain  v.  Bailey.^ 

The  court  held  that  the  objection  was  not  open  on  the  pleadings, 
and  that  the  presiding  judge  at  the  trial  was  right  in  receiving  second- 
ary evidence  of  the  bill.  Rule  discharged? 


WALKER  V.  HAMILTON. 

In  Chancery,  bepoee  Lord  Campbell,  C,  and  Sik  James  Lewis 
Knight  Beuce,  and  Sir  George  James  Turner,  L.JJ.,  April 
21,  1860. 

{Reported  in  1  De  Gex,  Fisher,  Sf  Jones,  602.] 

This  was  a  special  case,  originally  argued  in  part  before  the  Lords 
Justices,  and  then  transferred  to  the  paper  of  the  full  court,  their 
lordships  deeming  the  question  raised  upon  the  special  case  of  suffi- 
cient importance  to  warrant  its  being  reargued  before  the  full  court. 

The  case  stated  in  substance  as  follows  :  — 

In  and  prior  to  the  year  1854,  Messrs.  Morewood  &  Rogers  carried 
on  business  as  copartners  in  London,  and  at  Melbourne  in  Australia. 
They  had  at  the  same  time  extensive  dealings  with  various  persons  in  the 
United  States  of  America  as  purchasers  of  cotton,  and  at  various  times 
previously  to  and  in  the  year  1854  sent  commissions  to  the  defendant, 
Adolphus  Hamilton,  a  broker  and  merchant,  residing  at  New  Orleans 
in  the  State  of  Louisiana,  to  purchase  on  their  behalf  large  quantities 
of  cotton  to  be  consigned  to  them  in  England.  In  pursuance  of  these 
commissions,  the  defendant  Hamilton  from  time  to  time  purchased 
and  consigned  the  required  quantities  of  cotton  on  account  of  Messrs. 
Morewood  &  Rogers,  and  drew  upon  thera  bills  of  exchange  for  the 
amount  of  the  cost  of  the  cotton,  commission,  and  other  usual  expenses 

1  10  A.  &  E.  616. 

2  Chamley  v.  Grundy,  14  C.  B.  608  (semble),  accord. 

So,  where  the  defendant,  by  suffering  a  default,  constructively  admits  the  making 
of  the  bill  or  note  declared  on,  the  production  of  a  copy  verified  by  aflBdavit  will 
entitle  the  plaintiff  to  recover  the  principal  and  interest,  although  the  original  has 
been  lost  or  destroyed.  Brown  ti.  Messiter,  3  M.  &  Sel.  281 ;  Flight  v.  Brown,  2  Tyr. 
312;  Allen  v.  Miller,  1  Dowl.  420  ;  Clarke  v.  Quince,  3  Dowl.  26.  But  see  Brandt  v. 
Foster,  5  Iowa,  287. 

And,  if  interest  is  not  claimed,  it  is  unnecessary  to  produce  either  the  original  or  a 
copy  of  the  bill  or  note.  Davis  v.  Barker,  3  C.  B.  606 ;  Lane  v.  MuUins,  2  Q.  B. 
254  ;  Chaplin  v.  Levy,  9  Ex.  631  (semble).  Conf.  Hutton  v.  Ward,  15  Q.  B.  26 ;  Fryer 
V.  Brown,  Ky.  &  M.  145.  —  Ed. 


SECT.   I.J  WALKER  V.  HAMILTON.  67 

incurred  in  purchasing  and  consigning  it.  All  such  bills  of  exchange 
as  -were  drawn  prior  to  the  4th  October,  1854,  were  duly  accepted  and 
paid  by  Messrs.  Morewood  &  Rogers.  In  addition  to  the  bills  so 
accepted  and  paid,  Hamilton,  in  the  months  of  October  and  Novem- 
ber, 1854,  drew  at  New  Orleans  thirty-six  bills  of  exchange,  for  sums 
amounting  in  the  whole  to  £35,630  5s.  6c?.,  on  Messrs.  Morewood  & 
Rogers,  who  were  then  indebted  to  him  in  a  larger  amount.  All  these 
bills  were  drawn  payable  to  the  order  of  Samuel  C.  Bell,  as  the  cashier 
of  a  joint-stock  company  established  at  New  Orleans,  called  the  New 
Orleans  Canal  and  Banking  Company. 

One  of  these  bills  was  dated  the  4th  October,  1854,  and  was  in  the 
following  form :  — 

"Exchange  for  £1,000  sterling,  New  Orleans,  October  4,  1854. 

"  Sixty  days  after  sight  of  this  first  of  exchange,  second  and  third 
unpaid,  pay  to  the  order  of  Samuel  C.  Bell,  cashier,  £1,000  sterling, 
value  received,  and  charge  the  same  to  account  of  Messrs.  Morewood 
&  Rogers,  London. 

"  Adolphus  Hamilton." 

The  other  bills  were  similar  in  form. 

All  these  bills  were,  at  the  times  when  they  were  respectively  drawn, 
transferred  by  Hamilton  to  the  New  Orleans  Canal  and  Banking 
Company,  and  subsequently  and  before  acceptance  indorsed  and  trans- 
ferred by  or  on  behalf  of  the  company  to  various  persons. 

All  the  bills  were  duly  accepted  in  London  by  Messrs.  Morewood  & 
Rogers,  at  dates  between  the  1st  and  23d  November,  1854. 

On  the  2d  January,  1855,  Messrs.  Morewood  &  Rogers  stopped  pay- 
ment ;  and  on  the  26th  January,  1855,  for  the  purpose  of  carrying  into 
effect  an  arrangement  previously  made  by  them  with  their  creditors, 
they  executed  to  the  plaintiffs,  as  trustees  for  themselves  and  the  sev- 
eral other  persons  parties  thereto  of  the  third  part,  creditors  of  the  said 
Messrs.  Morewood  &  Rogers,  the  ordinary  deed  of  assignment  of  all 
their  estate  and  effects  for  distribution  amongst  such  creditors,  in 
satisfaction  of  their  debts  in  proper  order  and  proportion,  and  as  such 
debts  would  be  paid,  in  case  the  insolvents  had  become  bankrupts. 

At  various  dates  between  the  3d  and  25th  of  January,  1855,  the 
thirty-six  bills  of  exchange  were  respectively,  as  they  became  due  and 
payable,  presented  in  London  for  payment  to  Messrs.  Morewood  & 
Rogers,  who,  under  the  circumstances  above  stated,  were  unable  to  pay 
them ;  and  the  bills  thereupon  were  respectively  duly  protested  for 
non-payment. 

The  deed  of  arrangement  of  the  26th  January,  1855,  was,  at  various 
times  afterwards,  executed  by  the  whole  of  the  creditors  of  Messrs. 
Morewood  &  Rogers,  including  the  defendant,  Hamilton. 
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On  the  26th  January,  1855,  the  whole  of  the  bills  protested  for  non- 
payment  were  paid  in  London,  supra  protest,  for  the  honor  of  the 
New  Orleans  Canal  and  Banking  Company,  by  Messrs.  Overend,  Gur- 
ney,  &  Co.,  of  London,  and  by  them  subsequently  transferred  to  the 
New  Orleans  Canal  and  Banking  Company ;  and  the  company,  by 
their  duly  authorized  agent,  afterwards  executed  the  deed  of  arrange- 
ment of  the  26th  January,  1855,  as  claimants  in  respect  of  the  bills 
thus  transferred  to  them. 

On  the  return  of  the  dishonored  bills  to  New  Orleans,  the  defendant 
Hamilton  paid  to  the  New  Orleans  Canal  and  Banking  Company  the 
amount  of  the  bills,  with  the  addition  of  £10  per  cent  damages  in  lieu 
of  re-exchange  on  such  amount,  which,  as  the  drawer  in  New  Orleans 
of  the  bills,  he  was  liable  by  the  law  of  the  State  of  Louisiana  to  pay 
in  consequence  of  such  bills  having  been  protested  for  non-payment  by 
the  acceptors  in  England,  together  with  interest  on  the  respective 
amounts  of  the  bills  and  damages  from  the  time  of  protest. 

The  defendant  Hamilton  claimed  to  be  admitted  as  a  creditor  under 
the  deed  of  arrangement,  not  only  for  the  amount  of  the  dishonored 
bills,  but  also  for  the  £10  per  cent  damages  thereon,  amounting  to 
£3,563,  but  not  in  respect  of  interest  on  the  bills  or  any  of  them. 

The  plaintiffs,  as  trustees  of  the  deed  of  arrangement,  had  admitted 
proof  by  the  defendant  Hamilton,  and  paid  dividends  to  him  in 
respect  of  the  amount  of  the  bills,  such  dividends  having  been  paid 
and  received  without  prejudice  to  the  claim  of  Hamilton  to  be  admitted 
as  a  creditor  for  the  sum  of  £3,563  for  damages. 

The  question  for  the  opinion  of  the  court  was  whether  the  defend- 
ant, Adolphus  Hamilton,  was  entitled  to  be  admitted  as  a  creditor 
under  the  deed  of  arrangement  in  respect  of  the  sum  of  £3,563  paid  by 
him  for  damages  on  the  return  to  New  Orleans  of  the  bills  of  exchange 
drawn  by  him  on  Messrs.  Morewood  &  Rogers,  and  accepted  but  dis- 
honored by  them  and  protested  for  non-payment,  as  above  mentioned, 
or  for  any  other  sum  for  damages  paid  by  him  on  the  bills,  or  any  of 
them. 

Mr.  Daniel  and  Mr.  Wickens,  for  the  plaintiffs.  The  acceptor  is 
not,  upon  non-payment  of  a  bill,  liable  to  the  holder  for  any  thing 
more  than  the  principal  sum  and  the  expenses  of  the  protest  and  in- 
terest thereon  from  the  time  of  maturity  of  the  bill,  and  not  liable  for 
re-exchange.  Story  on  Bills  of  Exchange,^  Napier  v.  Schneider,^ 
Woolsey  v.  Crawford.*     There  is  no  obligation  on  the  acceptor,  except 

1  §  398.  2  12  East,  420. 

8  2  Camp.  445.  [May  28, 1810.  "This  was  an  action  on  a  bill  of  exchange,  drawn 
by  I.  S.  Crawford  at  Quebec,  upon,  and  accepted  by,  the  defendant  in  England. 
The  declaration  stated  that  the  plaintiff,  who  was  payee  of  the  bill,  had  indorsed  it 
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that  created  by  the  custom  of  merchants ;  and  that  custom  does  not 
give  a  right  to  an  indorser  or  holder  to  recover  re-exchange.  Dawson 
V.  Morgan.^  The  only  question  is,  whether  by  the  law  of  England  the 
acceptor's  liability  to  the  drawer  is  different  from  what  it  is  to  the 
holder  or  indorser.  It  is  submitted  not.  In  Francis  v.  Rucker,^  Lord 
Camden  allowed  the  drawer  of  a  bill,  which  had  been  drawn  in  pur- 
suance of  orders  of  the  acceptors,  to  prove  his  debt,  including  re- 
ex  cliange,  against  the  acceptors,  who  had  become  bankrupt.  But,  in 
that  case,  Lord  Camden  is  supposed  to  have  proceeded  merely  on  the 
special  act  of  the  colony  in  which  the  bills  were  drawn,  providing 
that  bills  which  should  be  returned  should  be  paid  with  twenty  per 
cent  beyond  the  amount  of  the  original  bills.  ISx  parte  Moore,  lie 
Tyler.'  By  the  general  law  there  is  no  distinction  between  the  rights 
of  the  drawer  and  the  rights  of  the  bolder  or  indorser  as  against  an 
acceptor.  Cooke's  Bankrupt  Laws,*  Kent's  Commentaries.^  And  by 
that  law  the  acceptor  is  not  liable  for  re-exchange  to  the  holder, 
though  the  latter  may  have  paid  it  as  indorser,  and  although  it  be  a 
liquidated  sum.  Woolsey  v.  D.  Crawford.  The  mode  of  payment  of 
the  bills,  and  the  consequences  of  non-payment,  are  governed  by  the 
law  of  the  country  in  which  the  payment  was  contracted  to  be  made. 
Cooper  V.  The  Earl  of  Waldegrave.^  Moreover,  in  Francis  v.  Rucker,^ 
Lord  Camden  considered  that  the  twenty  per  cent  was  made  by  the 
act  of  the  colony  a  liquidated  demand,  and  therefore  distinguishable 
from  re-exchange,  the  difference  upon  which  was  an  uncertain  damage. 
In  the  present  case,  the  £10  per  cent  is  made  payable  in  lieu  of,  and 
stands  on  the  same  footing  as,  re-exchange,  and  cannot  be  regarded 

in  Canada  ;  and  that,  in  consequence  of  its  returning  to  that  country  dishonored,  he 
had  been  compelled  to  pay  to  the  indorsee  £10  per  cent  upon  the  amount  as  re-ex- 
change, and  £6  per  cent  interest  from  the  time  it  became  due,  together  with  other 
charges.  ^ 

Park  undertook  to  prove  these  facts,  and  contended  that  the  defendant  was  answer- 
able for  all  the  damage  that  had  been  suffered  by  the  plaintiff,  from  the  bill  being 
dishonored. 

Lord  Ellenbobough.  You  may  as  well  state  that,  by  reason  of  the  bill  not 
being  paid,  the  plaintiff  was  obliged  to  raise  money  by  mortgage.  You  must  pro- 
ceed for  re-exchange  against  the  drawer.  He  undertakes  that  the  bill  shall  be  paid, 
or  that  he  will  indemnify  the  holder  against  the  consequences.  The  acceptor's  con- 
tract cannot  be  carried  farther  than  to  pay  the  sum  specified  in  the  bill,  and  interest 
according  to  the  legal  rate  of  interest  where  it  is  due.  Verdict  accordingly."  ] 

Napier  k.  Schneider,  12  East,  420 ;  Hanrick  v.  Farmers'  Bank,  8  Port.  539 ;  Man- 
ning V.  Kohn,  44  Ala.  343 ;  Bowen  v.  Stoddard,  10  Met.  379  ;  Watt  v.  Riddle,  8  Watts, 
545,  accord.  —  Ed. 

1  8  B.  &  C.  618.  2  Amb.  672. 

s  2  Bro.  C.  C.  597.  ♦  Page  194. 

6  Vol.  3,  pp.  153, 164.  6  2  Bear.  282. 
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as  damages,  technically  speaking,  liquidated,  any  more  than  the  re- 
exchange  itself.  On  this  second  ground,  therefore,  the  present  case  is 
also  distinguishable  from  Francis  v.  Rucker ; '  and  we  submit,  on  both 
grounds,  that  the  proposed  proof  cannot  be  admitted. 

3Ir.  Bacon  and  3fr.  W.  F.  Robinson,  for  the  defendant  Hamilton. 
If  PYancis  v.  Rucker  ^  be  law,  our  right  of  proof  for  the  sum  claimed 
cannot  be  disputed.  The  engagement  entered  into  by  the  acceptors 
of  the  bills  was  to  pay  the  bills,  or  the  £10  per  cent,  the  consequent 
damages  according  to  the  law  of  Louisiana,  in  the  same  manner  as  if 
they  had  expressly  stipulated  to  do  so.  The  sum  payable  for  damages 
has  relation,  when  it  accrues,  to  the  original  transaction,  and  becomes 
part  of  the  debt.  In  Ex  parte  Moore,  Re  Tyler,''  Lord  Thurlow 
admitted  the  authority  of  Francis  v.  Rucker,'  but  drew  a  distinction 
between  it  and  the  case  before  him,  on  the  ground  that  proof  in  bank- 
ruptcy could  only  be  admitted  for  damages  existing  at  the  time  when 
the  act  of  bankruptcy  was  committed  ;  but  that  distinction  now  no 
longer  exists.  The  Bankrupt  Law  Consolidation  Act,  1849.°  The 
two  decisions  are  not  inconsistent.  In  the  other  cases  cited,  the  ques- 
tion was  between  the  holder  and  acceptor,  not  between  the  drawer  and 
acceptor  of  the  bills.  This  claim  is  for  damages,  which  may  fairly  and 
reasonably  be  considered  as  arising  naturally,  i.  e.  according  to  the  usual 
course  of  things,  from  the  breach  of  contract  to  pay  the  bills,  or  which 
may  reasonably  be  supposed  to  have  been,  in  the  contemplation  of  both 
parties  when  they  made  the  contract,  the  probable  result  of  the  breach 
of  it.  It  is  a  claim,  therefore,  which  would  be  recoverable  at  common 
law.  Hadley  v.  Baxendale.^  Where  a  bill  of  exchange  is  drawn  in  one 
country  and  payable  in  another,  and  is  dishonored,  the  drawer  is  liable 
according  to  the  lex  loci  contractus,  and  not  according  to  that  of  the 
country  in  which  the  bill  is  made  payable.     Allen  v.  Kemble.^ 

Mr.  Daniel  replied. 

The  Lord  Chancblloe.  Mr.  Daniel  has  done  all  that  could  be 
done  in  support  of  the  case  of  those  who  have  the  good  fortune  to 
have  him  for  their  advocate ;  but  I  must  say  that  I  think  the  merits 
are  decidedly  against  him.  I  am  clearly  of  opinion  that  Mr.  Ham- 
ilton had  a  right  to  prove  for  this  £10  per  cent  under  the  deed.  It 
would  be  a  great  injustice  if  he  had  not.  He  is  employed  by  Messrs. 
Morewood  &  Co.  to  buy  goods  for  them  upon  commission,  to  send 
these  goods  to  Liverpool  in  the  United  Kingdom  ;  and  he  is  desired  by 
them  to  draw  bills  upon  them  for  the  price  of  the  goods  and  commis- 
sion, which  they  undertake  to  accept  and  to  pay.     He  does  buy  the 

1  Arab.  672.  2  2  Bro.  C.  C.  597.  »  §  178. 

1  9  Exch.  34L  '  6  Moore,  314. 
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goods ;  he  does  draw  the  bills.  The  bills  are  accepted,  and,  when  due, 
are  dishonored  ;  and  then  what  is  the  situation  of  Mr.  Hamilton  ?  He 
is  sued,  and  obliged  to  pay  the  amount  of  the  £10  per  cent  in  conse- 
quence of  a  law  subsisting  in  Louisiana,  where  the  bills  were  drawn  or 
where  the  transaction  took  place.  He  being  thus  out  of  pocket  in 
respect  of  the  sum  that  he  had  paid  as  well  as  in  respect  of  his  services 
as  a  commission  merchant,  and  having  actually  paid  the  £10  per  cent, 
it  is  alleged  that  under  this'  deed  of  composition,  executed  between 
these  gentlemen  and  their  creditors,  he  has  no  remedy  for  the  £10  per 
cent  which  he  so  paid.  It  would  be  a  great  injustice  that  he  should 
lose  the  sum  which  he  has  paid  in  obeying  their  commands.  As  the 
case  was  ingeniously  put  by  Mr.  Robinson,  they  asked  him  to  be  their 
surety ;  and  he  became  their  surety  by  drawing  the  bills,  and  in  that 
character  was  called  on  to  pay.  But  a  surety  has  a  right  against  his 
principals  to  be  recouped  what  he  has  paid  as  surety  at  their  request. 

Therefore,  according  to  law  and  justice,  this  demand  ought  to  be 
satisfied,  and  upon  this  general  principle,  that  it  is  a  damage  naturally 
flowing  from  the  breach  of  the  contract.  Where  there  is  a  contract, 
the  party  who  breaks  that  contract  is  liable  for  what  may  be  considered 
the  natural  and  proximate  consequence  of  that  breach  of  contract. 
Here  was  a  promise  to  pay  the  bills  when  they  became  due  ;  that  prom- 
ise was  broken :  the  payment  of  the  £10  per  cent  was  the  natural  and 
direct  consequence  of  that  breach  of  contract ;  and  therefore  the  party 
to  whom  that  promise  was  made,  and  who  suffered  from  that  breach  of 
the  promise,  is  very  ill  used  if  he  has  not  a  right  to  be  indemnified  in 
respect  of  the  loss  which  he  has  thus  sustained. 

This  reasoning,  I  think,  applies  generally  to  the  drawer  of  a  bill  in  a 
foreign  country  on  an  acceptor  in  another  foreign  country,  where  there 
may  be  a  re-exchange  or  some  law  giving  a  fixed  sum  in  payment  of 
exchange ;  because  what  is  paid  under  that  law  in  lieu  of  re-exchange 
is  a  necessary  consequence  of  the  breach  of  contract  on  the  part  of  the 
acceptor  of  the  bill,  and  I  have  no  doubt  that  in  an  action  at  law  in  an 
English  court  it  might  be  recovered,  on  setting  out  the  acceptance,  the 
dishonor,  and  per  quod  that  the  plaintiff  was  compelled  to  pay  the  £10 
per  cent  to  the  holder  of  the  bill. 

That  seems  to  me  to  be  the  correct  principle;  and  we  have  the 
authority  of  Tothier^  for  its  being  the  law  of  France,  and  it  has  been, 
I  believe,  since  included  in  the  commercial  code  of  the  Code  Napoleon.^ 
We  have  the  authority  of  Story,  the  great  jurist,"  who  gives  counte- 
nance to  that  doctrine  ;  and  we  have  that  which  Mr.  Daniel  was  unable 

^  Pothier,  Contrat  d'Exchange,  par  Dupin,  pi.  117. 
'^  Code  de  Commerce,  liv.  1,  tit.  8,  §  13. 
8  Story  on  Bills  of  Exchange,  §  398. 
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VI. 


to  cope  with,  viz.,  the  express  authority  of  an  English  court  of  justice 
in  the  case  of  Francis  v.  Rucker,^  which  is  expressly  in  point  with  the 
present.  It  was  a  case  that  was  well  considered  by  Lord  Camden, 
who  so  felt  tlie  great  importance  of  it  that,  in  order  to  settle  the  law 
solemnly  and  finally,  he  was  not  satisfied  to  do  what  I  believe  he  might 
have  done  in  bankruptcy,  but  he  directed  a  bill  to  be  filed,  so  that  his 
opinion  might  be  reviewed,  and  the  opinion  of  the  House  of  Lords,  if 
necessary,  taken  upon  it.  His  decision,  however,  was  not  appealed 
against.  It  has,  I  believe,  been  considered  law  ever  since,  and  is,  in 
my  opinion,  consistent  with  reason  and  good  sense. 

If  there  had  been  subsequent  decisions  which  were  at  variance 
with  it,  we  might  have  been  bound  by  the  more  recent  authorities ; 
but,  notwithstanding  all  the  diligence  which  has  been  exercised  by  Mr. 
Daniel  and  his  learned  junior,  they  have  brought  no  single  authority 
that  directly  conflicts  with  that  case,  because  in  Me  parte  Moore  ^  the 
proof  was  allowed.  Some  observations  were  made  by  Lord  Thur- 
low  respecting  Francis  v.  Rucker,^  but  he  acquiesced  in  it,  and  the 
proof  was  allowed.  In  Napier  v.  Schneider,  a  gentleman  at  the  bar 
asked  for  a  reference  to  the  Master  as  to  the  amount  that  was  due  on 
a  bill  of  exchange  and  for  re-exchange  (not  £10  or  £20  per  cent  or  any 
given  percentage),  and  the  court  held  that  the  Master  was  not  com- 
petent to  enter  into  all  this  calculation.  But,  if  it  had  been  a  fixed  sum 
of  £10  per  cent,  the  Master  would  have  had  no  difficulty ;  and  I  am 
inclined  to  believe  that  in  such  a  case  the  counsel  who  made  the  appli- 
cation would  have  succeeded,  instead  of  failing.  The  case  of  Woolsey 
V.  D.  Crawford  is  at  most  a  iiisi  prius  case,  and  the  point  there  de- 
cided only  applied  to  the  re-exchange,  not  to  a  sum  which  was  liqui- 
dated, which  could  have  been  easily  ascertained ;  and  as  to  this  nisi 
prius  case,  if  it  had  been  expressly  in  point,  I  should  have  said  that  it 
could  not  at  all  outweigh  the  solemn  decision  of  Francis  v.  Rucker.' 
But  the  case  before  us  is  distinguishable  from  it,  because  it  is  only  there 
said  that  a  claim  in  respect  of  re-exchange  could  not  be  admitted,  and 
here  we  are  not  upon  re-exchange,  but  upon  a  liquidated  sum  of  £10 
per  cent.  I  do  not  therefore  find  any  authority  at  all  to  conflict  with 
the  case  of  Francis  v.  Rucker,^  and  upon  that  I  think  we  may  safely 
decide  in  favor  of  this  demand. 

The  Lord  Justice  Knight  Bruce.  I  also  think  that  the  first  and 
main  branch  of  the  question  must  be  answered  in  the  affirmative. 

The  Lord  Justice  Turner.  I  say  nothing  as  to  how  this  case 
would  stand  as  between  a  holder  and  the  acceptors,  because  that  is  not 
the  case  before  us ;  but  as  between  the  drawer  and  the  acceptors,  in 

1  Amb.  672.  2  2  Bro.  C.  C.  597. 
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my  opinion,  there  is  a  liability  in  the  acceptors  which  would  have  been 
provable  under  a  bankruptcy.  Therefore,  the  case  of  Francis  v. 
Rucker  ^  is  distinct  upon  the  point ;  and  I  do  not  think  that  that 
authority,  after  having  examined  the  petition  which  was  presented  in 
the  bankruptcy,  is  confined  at  all  to  the  special  circumstances  of  the 
particular  case.  Whatever  the  effect  of  the  oases  at  law  may  be,  as 
between  the  holder  and  the  acceptor,  they  do  not,  in  my  judgment, 
affect  the  case  as  between  the  drawer  and  the  acceptor;  and  in  my 
opinion,  therefore,  our  answer  must  be  in  the  affiimative.^ 

1  Arab.  672. 

2  Francis  v.  Rucker,  Amb.  672  ;  Prehn  u.  Royal  Bank,  L.  R.  5  Ex.  92;  Larios  v. 
Guretz,  L.  R.  5  P.  C.  346 ;  In  re  General  South  American  Co.,  37  L.  T.  Rep.  599 ; 
26  W.  R.  232,  s.  c;  Riggs  v.  Lindsay,  7  Cranch,  500;  Bowen  v.  Stoddard,  10  Met' 
379,  accord. 

In  In  re  General  South  American  Co.,  supra,  Matins,  V.C,  said  (p.  600)  :  "One 
point  I  have  had  argued  at  considerable  length  is  that,  although  a  drawer  is  liable 
for  this  re-exchange,  — because,  if  this  is  not  a,  re-exchange,  it  is  a  substitution  for 
re-exchange,  and  it  is  immaterial  whether  it  is  in  the  strict  sense  of  the  word  re- 
exchange  or  something  by  way  of  substitution,  —  an  acceptor  is  not.    The  only  au- 
thorities appealed  to  for  that  are  the  two  eases  of  Woolsey  i-.  Crawford  and  Napier 
V.  Schneider.     First,  whatever  the  decision  may  be,  I  think,  after  the  case  in  the 
Court  of  Appeal  of  Walker  v.  Hamilton,  those  authorities  must  be  considered  as 
entirely  overruled.    Lord  Campbell,  in  giving  his  judgment,  does  not  say  that  he 
overrules  them ;  but  he  speaks  of  one  of  them  as  a.  nisi  prius  decision,  and  of  the 
other  as  a  case  in  which,  if  certain  things  had  been  known,  the  result  would  have 
been  different;  and,  as  Mr.  Pearson  stated,  both  of  them  were  cases  not  of  a  drawer, 
but  of  a  holder  or  payee  of  the  bill.    Now,  I  cannot  in  the  smallest  degree  accede  to 
the  argument  that  the  drawer  of  a  bill  is  under  a  greater  liability  than  the  acceptor. 
I  have  always  understood,  and  I  think  every  man  who  has  the  slightest  knowledge 
of  mercantile  aflFairs  must  always  understand  that  the  person  primarily  liable  on  a 
bill  of  exchange  is  the  acceptor.     The  liability  of  the  drawer  is  a  secondary  liabihty, 
and  so  is  that  of  the  indorser.     Therefore,  I  am  perfectly  satisfied  upon  every  princi- 
ple that,  if  it  is  possible,  as  it  would  be,  that  a  drawer  would  be  liable  for  this  ex- 
change, it  must  necessarily  follow  that  an  acceptor  must  be  so  also."    In  Brown  v. 
Stoddard,  supra,  the  court  said,  p.  379,  per  Hubbard,  J. ;  "  No  other  agreement  exists 
between  the  holder  and  the  acceptor  than  a  single  engagement  by  the  acceptor  to 
pay  the  face  of  the  bill  at  maturity.     And,  if  he  fails  to  perform  his  engagement,  he 
is  liable,  in  an  actipn,  fbr  the  amount  of  the  bill  and  interest,  and  the  costs  of  protest 
for  non-payment.     But  he  is  not  liable  for  damages.     It  is  no  part  of  his  contract  to 
pay  them ;  and  the  bill,  when  satisfied  by  him,  is  paid  at  the  place  where  it  was  made 
payable,  and  the  party  does  not  require,  nor  is  he  in  such  case  entitled  to,  the  dama- 
ges for  the  re-exchange.  .  .  . 

"  In  cases  where  drawers  have  been  obliged  to  take  up  bills  and  pay  the  damages, 
because  the  acceptors  suffered  them  to  be  protested,  when  they  had  funds  of  the 
drawers  in  their  hands,  and  were,  as  between  themselves  and  the  drawers,  bound  to 
accept,  they  may  recover  such  damages  of  the  acceptors  ;  because  the  loss  is  occa- 
sioned by  their  default  and  neglect.  This  rests,  however,  on  the  relations  exist- 
ing between  them,  and  not  on  the  ground  that  an  acceptor,  as  such,  is  Uable  to  pay 
damages  by  reason  of  his  acceptance."  —  Ed. 
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ASPITEL  V.  BRYAN  .> 
Ik  thb  ExOheqfbb  Chamber,  June  14,  1864. 

[Reported  in  33  Law  Journal  Reports,  Queen's  Bench,  328.^] 

This  was  an  appeal  from  the  decision  of  the  Court  of  Queen's  Bench 
in  favor  of  the  plaintiff. 

The  plaintiff  was  the  executor  of  one  James  Peto,  who  died  in  1862, 
and  he  sued  on  a  bill  of  exchange  as  drawn  in  1860  by  John  Peto, 
accepted  by  the  defendant,  and  indorsed  by  John  Peto  to  James 
Peto. 

John  Peto,  who  died  in  1859,  had  a  clerk  named  Collins.  Collins, 
after  John  Peto's  death,  acting  with  the  consent  of  James  Peto,  a 
relative,  sold  to  the  defendant  a  quantity  of  goods  belonging  to  John 
Peto's  estate.  In  consideration  of  this  sale,  and  by  arrangement  be- 
tween Collins,  the  defendant,  and  James  Peto,  Collins  drew  and 
indorsed  the  bill  in  question  in  the  name  of  John  Peto,  using  the 
words,  "  John  Peto,  per  pro.  John  Collins."  The  defendant  accepted 
the  bill  after  it  was  indorsed.  The  bill  was  kept  by  James  Peto  in  his 
own  possession  till  his  death,  when  the  plaintiff  put  it  in  suit.  The 
defendant  repeatedly,  by  letter  to  James  Peto,  promised  to  pay  the 
bill.  In  the  declaration  there  was  a  count  on  an  account  stated.  The 
only  pleas  left  on  the  record  when  the  case  came  to  this  court  were : 
the  plea  that  John  Peto  did  not  indorse  the  bill,  and  also  the  general 
issue  to  the  account  stated.  The  Court  of  Queen's  Bench  held  that 
the  defendant  was  estopped  from  saying  that  the  indorsement  was  not 
John  Peto's,  and  found  for  the  plaintiff. 

Rochfort  Clarke,  for  the  defendant  (the  appellant),  urged  on  the 
court  that  this  bill  of  exchange  was  not  a  negotiable  instrument  in  the 
hands  of  James  Peto  ;  that  James  Peto  had  no  interest  in  the  goods  ; 
that  he  never  had  possession  of  them  ;  that  they  were  sold  by  Collins, 
and  not  by  himself;  that  the  defendant  was  not  estopped  from  saying 
that  the  bill  was  not  indorsed  by  John  Peto  ;  that  the  defendant  was 
liable  to  John  Peto's  personal  representative  for  the  price  of  the  goods, 
and  ought  not  to  be  required  to  pay  for  them  twice ;  that  James 
Peto's  position  was  in  no  way  altered  by  the  giving  of  the  bill  of 
exchange ;  and,  if  it  were  to  be  said  that  the  defendant  and  James 

1  Coram  Pollock,  C.  B.,  Williams  and  Willes,  JJ.,  and  Bramwell  and  Chan- 
nell,  BB. 

2  5B.  &S.  723,  8.  c  — Ed. 
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Peto  had  agreed  together  that  the  bill  should  be  drawn  and  indorsed 
in  the  name  of  the  deceased  John  Peto,  the  answer  was  that  there 
was  no  consideration  for  any  such  agreement  on  the  part  of  the  de- 
fendant, and  that  therefore  he  was  not  estopped  from  saying  that  the 
indorsement  was  not  the  indorsement  of  John  Peto.  He  cited  Mount- 
ford  V.  Gibson,!  Nelson  v.  Serle,^  Minet  v.  Fector,*  Barlow  v.  Bishop, 
Smith  V.  Marsack,  Drayton  v.  Dale,  Sanderson  v.  Collman,*  Bowman 
V.  Taylor,^  Vooght  v.  Winch,"  Swan  v.  The  North  British  Australian 
Company,'  Piokard  v.  Sears,^  and  Freeman  v.  Cooke.° 

Hayes,  Serjt.,  for  the  respondent  (the  plaintiff),  was  not  heard. 

Pollock,  C.B.  With  reference  to  the  last  remark  of  Mr.  Rochfort 
Clarke,  I  will  refer  to  the  case,  from  which  it  appears  that  there  was, 
in  fact,  a  sale  of  the  goods  in  question  from  James  Peto  to  the  defend- 
ant. There  was,  therefore,  a  valuable  consideration  for  the  agreement 
between  them.  The  whole  transaction  was  perfectly  fair  and  reason- 
able. We  all  agree  that  there  may  arise  an  estoppel  by  agreement, 
and  that  such  an  est9ppel  arises  here.  The  parties  agree  to  give  the 
transaction  this  character,  that  the  defendant  should  appear  to  have 
bought  the  goods  of  John  Peto,  and  that,  therefore,  the  bill  should  be 
drawn  and  indorsed  in  the  name  of  John  Peto.  He  now  says  that  the 
bill  was  not  indorsed  by  John  Peto,  he  having  accepted  the  bill  after 
it  had  been  drawn  and  indorsed  in  that  name.  With  regard  to  the 
count  on  the  account  stated,  the  bill  itself,  and  the  defendant's  repeated 
promises  to  pay,  afford  unquestionable  evidence  for  the  plaintiff.  The 
judgment  below  must  be  alErmed. 

The  other  judges  concurred.  Judgment  affirmed}" 

1  4  East,  441. 

2  4  Mee.  &  W.  795;  s.  c.  8  Law  J.  Rep.  (n.  8.)  Exch.  805. 
»  1  H.  Black.  569. 

*  4  M.  &  G.  209 ;  s.  o.  11  Law  J.  Rep.  (n.  8.)  C.  P.  270. 
5  2  Ad.  &  E.  278;  s.  c.  4  Law  J.  Rep.  (n.  s.)  K.  B.  58. 
«  2  B.  &  Aid.  662. 

7  7  Hurl.  &  N.  603 ;  s.  c.  31  Law  J.  Rep.  (n.  s.)  Exch.  425. 

8  6  Ad.  &  E.  469. 

9  2  Exch.  Eep.  654;  o.  c.  18  Law  J.  Eep.  (n.  8.)  Exch.  114. 

w  In  Douglass  v.  Hall,  22  Vt.  451,  it  was  held  that  a  note  payable  to  the  late  firm  of 
C.  C.  &  Co.,  being  in  effect  payable  to  the  surviving  members  of  partnership,  might 
be  indorsed  by  them  in  the  name  of  C.  C.  &  Co.  In  Foster  v.  Shattuck,  2  N.  H.  446, 
a  note  made  payable  to  Moses  Foster,  but  with  no  design  of  delivering  it  to  him,  was 
actually  given  to  Samuel  Foster.  The  note  was  indorsed  by  name  of  Moses  Foster. 
It  was  held  that  Samuel  might  sue  upon  it,  as  upon  a  note  payable  to  bearer.  This 
seems  clearly  erroneous.  See  Wayman  m.  Torreyson,  4  Nev.  124;  Hinterberger 
V.  Weindler,  2  BradweU,  407 ;  but  he  might  have  Bued  as  payee  of  the  name  of 
Moses  F.  —  Ed. 
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PHILLIPS  V.  IM  THURN. 
In  thb  Common  Pleas,  Mat  8,  1865. 

[Efported  in  11  Jurist,  New  Series,  489.'] 

Declaration  :  For  that  heretofore,  to  wit,  on  the  12th  May,  1864, 
certain  persons  under  the  name  and  style  of  Canevaro  &  Co.,  in  parts 
beyond  the  seas,  to  wit,  at  Lima,  made  their  bill  of  exchange  in  writ- 
ing, and  directed  the  same  to  one  H.  H.  Suttybuger,  and  thereby 
required  the  said  H.  H.  Suttybuger,  at  sixty  days'  sight,  to  pay  by 
their  first  of  exchange  (second  and  third  not  being  paid),  to  order  of 
Carlos  Raffo,  the  sum  of  £400  sterling ;  and  the  said  Carlos  Raffo  then 
indorsed  the  said  bill  to  one  Enrique  Plana,  who  then  indorsed  the  same 
to  the  plaintiffs  ;  and  the  said  bill  was  duly  presented  to  the  said  H.  H. 
Suttybuger  for  acceptance ;  and  he  then  saw,  but  did  not,  nor  would, 
then  or  at  any  other  time,  before  or  afterwards,  accept  the  same,  or 
the  said  second  or  third  of  exchange  in  the  said  bill  mentioned ; 
whereupon  the  said  bill  was  duly  protested  for  non-acceptance  thereof  ; 
of  all  which  the  defendant  had  then  due  notice ;  and  thereupon  the 
defendant,  in  order  to  prevent  the  said  bill  from  being  sent  back  and 
returned  to  the  said  Canevaro  &  Co.,  did,  under  the  said  protest, 
according  to  the  custom  of  merchants,  accept  the  said  bill  for  the 
honor  of  the  said  Canevaro  &  Co.,  and  the  said  H.  Suttybuger  did 
not,  and  has  never  paid  the  said  bill,  or  the  said  second  or  third  of 
exchange  in  the  said  bill  mentioned,  or  any  part  thereof,  although 
more  than  sixty  days  had,  before  suit,  elapsed  from  the  time  when  the 
said  bill  was  so  seen  and  accepted  by  the  defendant  as  aforesaid,  and 
although  the  said  bill  was  duly  presented  to  the  said  H.  H.  Suttybuger 
and  the  defendant  for  payment  when  it  became  due ;  whereupon  the 
said  bill  was  duly  protested  for  non-payment  thereof,  of  all  which 
premises  the  defendant  then  had  due  notice ;  and  although  all  condi- 
tions have  been  fulfilled,  and  all  times  have  elapsed,  necessary  to  entitle 
the  plaintiffs  to  maintain  this  action  against  the  defendant  in  respect 
of  the  breach  hereinafter  alleged,  and  nothing  happened  to  prevent 
the  plaintiffs  from  maintaining  this  action  for  the  same,  yet  the  de- 
fendant has  not  paid  the  said  bill  or  any  part  thereof,  &c. 

Sixth  plea :  that,  when  the  bill  of  exchange  in  the  declaration  men- 
tioned was  made,  there  was  no  such  person  as  Carlos  Raffo,  the  sup- 
posed payee,  named  in  the  said  bill ;  but  the  said  name  of  Carlos  Raffo 
was  and  is  merely  fictitious,  whereof  the  defendant  at  the  time  of  his 
acceptance  of  the  said  bill  had  no  notice  or  knowledge. 

1  18  C.  B.  N.  s.  694,  s.  c  — Ed. 
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Demurrer  to  the  above  plea,  and  joinder  in  demurrer. 

ITannen,  in  support  of  the  demurrer.  The  question  is,  whether  an 
acceptor  for  honor  can  set  up  as  a  defence  that  he  did  not  know  that 
the  name  of  the  payee  was  fictitious.  It  is  submitted  that  he  cannot, 
for  he  is  in  the  same  position  as  the  drawer,  who  clearly  could  not 
have  set  up  such  a  defence.  In  Byles  on  Bills,  73,  8th  ed.,  it  is  stated 
that,  "  if  the  acceptor,  at  the  time  of  acceptance,  knew  the  payee  to 
be  a  fictitious  person,  he  shall  not  take  advantage  of  his  own  wrong, 
but  a  bona  fide  holder  may  recover  against  him  on  the  bill,  and  declare 
on  it  as  payable  to  bearer,  or  may  recover  on  the  money  counts ; " 
and  reference  is  made  to  the  cases  of  Minet  y.  Gibson  and  Bennett  v. 
Farnell.  The  reasoning  applicable  to  an  acceptor  applies  with  even 
greater  force  to  the  drawer,  and  the  case  is  not  altered  by  the  defend- 
ant having  accepted  for  honor  merely;  for,  if  he  be  made  to  pay  the 
bill,  he  has  his  remedy  against  the  drawer.  There  is  no  case  in  the 
books  exactly  in  point ;  but  the  liability  of  an  acceptor  supra-  protest 
is  stated  to  be  to  all  the  parties  on  the  bill  subsequent  to  the  person 
for  whose  honor  it  was  drawn.  (Story  on  Bills,  §  123.)  The  defend- 
ant, therefore,  stands  in  the  position  of  the  drawer;  and,  as  the  drawer 
could  not  have  pleaded  the  present  plea,  the  defendant,  who  has  inter- 
vened in  his  behalf,  is  also  estopped  from  pleading  it. 

Lush^  Q.  C.  (J.  A.  Russell  with  him),  contra.  The  defendant  is  not 
in  the  position  of  the  drawer  ;  for  it  is  submitted  that  an  acceptor  supra 
protest,  for  honor  of  the  drawer,  stands  really  in  the  position  of  the 
drawee.  In  Story  on  Bills,  §  262,  it  is  stated  that  "acceptances, 
whether  general,  or  for  honor,  or  supra  protest,  after  sight  of  the  bill, 
admits  the  genuineness  of  the  signature  of  the  drawer.  .  .  .  But  there 
is  no  such  implied  admission  on  the  part  of  the  acceptor  o£*the  genu- 
ineness of  the  signature  of  the  payee,  or  of  any  other  indorser."  The 
question,  therefore,  is  whether  the  acceptor  in  this  case  knew  that  the 
name  of  the  payee  was  fictitious  ;  and,  as  it  appears  that  he  did  not,  he 
cannot  be  held  liable  on  his  acceptance. 

Hannen,  in  reply,  referred  to  Robinson  v.  Yarrow. 

Eelb,  C.  J.  I  am  of  opinion  that  our  judgment  should  be  for  the 
plaintiff.  The  action  is  brought  by  the  holders  of  a  bill  of  exchange 
against  the  acceptor  supra  protest,  for  the  honor  of  the  drawer,  accept- 
ance having  been  refused  when  the  bill  arrived  at  maturity.  All  things 
seem  to  have  been  done  to  fix  the  defendant  as  acceptor  supra  pro- 
test, for  honor  of  the  drawer ;  but  then  the  defendant  relies  on  the  bill 
being  drawn,  p.ayable  to  a  fictitious  payee,  of  which  he  was  ignorant 
when  he  accepted.  It  is  clear  law  that  the  plaintiff  could  have  recov- 
ered against  the  drawer  himself,  if  the  bill  had  been  dishonored  by  the 
acceptor  at  maturity.   If  the  action  were  brought  by  the  holder  against 
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the  drawer,  the  latter  would  by  law  either  be  compelled  to  admit  that 
the  instrument  was  a  valid  bill  payable  to  bearer,  or  he  would  be  pre- 
cluded from  denying  the  indorsement  of  a  fictitious  payee.  Such 
would  have  been  the  rights  of  the  holder  in  this  case,  if  the  defendant 
had  not  intervened ;  and  there  is  good  reason  for  holding  that,  as  the 
drawer  could  not  have  made  this  defence,  and  he  would  have  been 
obliged  to  admit  the  signature  of  the  payee,  the  party  who  accepted 
for  honor  of  the  drawer  should  also  be  estopped  from  denying  the 
genuineness  of  the  signature ;  that  he  should  be  bound,  in  fact,  as 
much  as  the  drawer  to  admit  that  it  is  not  a  forged  bill.  On  payment 
of  the  bill  by  him,  he  has  aU  the  rights  against  the  drawer  that  the 
holder  would  have  had,  if  the  defendant  had  not  intervened.  There 
is  no  authority  against  our  decision,  and  the  passage  cited  by  Mr. 
Lush  tends  rather  to  its  confirmation  than  otherwise. 

Byles  and  Keating,  JJ.,  concurred. 

Smith,  J.  The  defendant  having  intervened  for  honor  of  the  drawer, 
and  for  the  purpose  of  his  credit,  has  put  himself  in  the  same  boat 
with  him,  and  is  estopped  as  much  as  the  drawer  from  saying  that  this 
is  not  a  valid  negotiable  instrument.  Story,  when  he  wrote  the  pas- 
sage cited,  had  not,  I  think,  this  case  in  his  mind.  All  that  he  says  ia 
that  an  acceptor  for  honor  no  more  admits  the  signature  of  the  payee 
than  an  ordinary  acceptor ;  but  an  acceptor  for  honor  of  the  drawer 
must  for  this  purpose  be  considered  as  the  drawer. 

Judgment  for  the  plaintiff.^ 


EWIN  V.  LANCASTER. 
In  the  Queen's  Bench,  Mat  29,  1865. 

[Reported  in  6  Best  §■  Smith,  571.] 

Declaeation  by  the  plaintiff  as  indorsee  of  three  bills  of  exchange 
payable  three  months  after  date,  for  £50,  £100,  and  £50  respectively, 
drawn  in  1863,  by  Burtwell  on  the  defendant,  accepted  by  the  defend- 
ant, and  indorsed  by  Burtwell  to  the  plaintiff. 

Plea  :  that  the  defendant  accepted  the  bills  for  the  accommodation 
of  Burtwell,  and  that  there  was  no  consideration  for  such  acceptance, 
whereof  the  plaintiff  had  notice. 

Issue. 

1  See  Phillips  v.  Im  Thurn,  L.  R.  1  C.  P.  468.  — Ed. 
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On  the  trial  before  Cockbum,  C.  J.,  at  Guildhall,'  at  the  sittings 
after  Hilary  term,  it  appeared  that  after  the  bills  became  due  there 
was  an  agreement  between  the  plaintiff  and  Burtwell,  the  drawer,  that, 
in  consideration  of  his  giving  to  the  plaintiff  a  freehold  mortgage  for 
these  bills  and  other  debts,  the  plaintiff  would  deliver  up  the  bills  to 
be  cancelled,  and  give  up  his  claim  on  all  parties.  The  mortgage 
security  was  given  accordingly;  but  it  contained  no  release  of  the 
acceptor,  nor  was  his  name  mentioned  in  it. 

The  Lord  Chief  Justice  left  three  questions  to  the  jury : 

First.     Were  the  three  acceptances  accommodation  acceptances? 

Second.  Was  it  known  to  the  plaintiff  at  the  time  he  took  the 
mortgage  security  from  Burtwell  that  they  were  accommodation  ac- 
ceptances'? 

Third.  Was  it  agreed  between  the  plaintiff  and  Burtwell  that,  on 
the  mortgage  security  being  given,  the  liability  of  the  defendant  should 
be  discharged  ? 

The  jury  answered  the  above  questions  in  the  affirmative,  and  the 
Lord  Chief  Justice  directed  the  verdict  to  be  entered  for  the  plaintiff, 
with  leave  to  move  to  enter  the  verdict  for  the  defendant,  power  being 
reserved  to  the  court  to  amend  the  plea,  if  necessary. 

In  Easter  term, 

Mohinson,  Serjt.,  obtained  a  rule  nisi  accordingly  ;  against  which    ^ 

Montagu  Chambers  and  O.  F.  Day  showed  cause.  In  Fentum  v. 
Pocook,  it  was  held  that  the  inverted  relation  of  principal  and  surety 
between  the  drawer  and  acceptor  of  an  accommodation  bill  subsists 
only  as  between  themselves.  [Ckompton,  J.  That  case  has  been 
virtually  overruled  with  reference  to  the  equitable  relation  of  the 
parties.]  If,  in  pursuance  of  the  power  reserved  to  the  court,  it  is  to  be 
considered  that  a  plea  on  equitable  grounds  is  put  on  the  record,  there 
remains  the  question  whether  it  is  sufficient  that  the  plaintiff  knew 
that  the  acceptances  were  accommodation  acceptances  subsequently  to 
the  time  of  taking  them.  In  Fentum  v.  Pocook,  Mansfield,  C.  J.,  said, 
p.  196,  "  One  might  find  here  a  very  important  distinction  between  this 
case  and  the  case  decided  by  Lord  Ellenborough,  namely,  that  here 
the  person  taking  the  bill  did  not,  at  the  time  when  he  took  it,  know 
that  it  was  an  accommodation  bill ;  and,  if  he  did  not  then  know  it, 
what  does  it  signify  what  came  to  his  knowledge  afterwards,  if  he 
took  the  bill  for  a  valuable  consideration  ?  "  In  Harrison  v.  Courtauld,^ 
it  was  held  that  the  acceptor  of  an  accommodation  bill  was  liable  to 
the  indorsee,  who  had  given  a  release  to  the  assignees  of  the  acceptor, 
who  had  become  bankrupt,  the  indorsee  having  at  that  time,  but  not 
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when  he  took  Ijhe  bill,  knowledge  that  it  was  an  accommodation  ac- 
ceptance. Strong  V.  Foster  '■  and  Pooley  v.  Harradine  '■'  were  actions 
on  promissory  notes,  and  the  circumstances  were  special.  '  Here 
the  plaintiff  bought  the  bills  of  exchange  with  power  to  make  any 
bargain  with  any  party  to  the  bills  and  without  prejudice  to  his 
right  against  the  acceptor,  and  he  cannot  be  deprived  of  that 
right  by  notice  subsequently  given.  The  defendant  was  no  party  to 
the  agreement  made  by  the  plaintiff  with  the  drawer,  and  there  is 
nothing  to  show  that  it  was  intended  that  it  should  be  communicated 
to  him. 

Rohinson,  Serjt.,  and  R.  E.  Turner,  in  support  of  the  rule.  Cook  v. 
Lister  is  an  authority  that  payment  by  the  drawer  of  an  accommoda- 
tion bill,  if  the  holder  has  notice  of  its  being  such  when  he  receives  it, 
is  a  complete  discharge  of  the  acceptor.  In  the  present  case,  the  third 
plea  amounts  to  a  plea  of  accord  and  satisfaction,  which  is  equivalent 
to  a  plea  of  payment.  The  facts  found  by  the  jury  show  that  the 
plaintiff  waived  his  right  of  action  against  the  surety.  At  all  events, 
the  giving  of  time  to  the  drawer  of  the  bills,  with  knowledge  that  they 
were  accepted  for  his  accommodation,  is  a  defence  upon  equitable 
grounds  for  the  acceptor.     Bailey  v.  Edwards.^ 

CocKBTJEN,  C.  J.  The  plaintiff  is  the  holder  of  bills  of  exchange 
accepted  by  the  defendant  for  the  accommodation  of  Burtwell  the 
drawer  ;  and,  after  they  became  due  he  entered  into  an  agreement  with 
Burtwell,  that,  if  Burtwell  would  give  him  a  mortgage  security  on 
real  estate,  he,  the  holder,  would  cancel  the  bills  and  release  all  parties 
from  liability  upon  them.  That  is  the  state  of  facts  on  the  findings  of 
the  jury.  The  third  plea  is  not  made  out  to  the  full  extent;  but,  in 
order  that  justice  might  be  done,  I  reserved  power  to  the  court  to 
amend  it,  if  necessary ;  and,  the  court  having  power  to  add  a  plea,  I 
think  such  a  plea  might  be  put  on  the  record  as  would  establish  a 
defence  on  equitable  grounds.  In  Bailey  v.  Edwards,^  it  was  held  that 
the  giving  time  to  a  prior  indorser  of  a  bill  of  exchange  discharged  an 
accommodation  acceptor ;  the  principle  on  which  that  decision  was 
founded  being  that  the  parties  to  an  accommodation  acceptance  stand 
in  relation  of  principal  and  surety.  Where  one  is  surety  for  another, 
and  the  creditor  gives  time  to  the  principal  debtor,  the  surety  is  dis- 
charged ;  for,  if  the  surety  pays  the  debt,  he  is  entitled  to  sue  the 
debtor  in  the  name  of  the  creditor,  in  order  to  recover  back  from  him 
the  money  he  has  paid.  In  the  present  instance,  if  the  accommoda- 
tion acceptor  had  gone  to  the  holder  of  the  bills,  and  in  order  to  get 
possession  of  them  had  proposed  to  him  to  pay  them,  with  the  view  to 
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enforce  in  the  name  of  the  creditor  the  liability  of  the  drawer  to  repay 
him  what  he  had  so  paid,  the  holder  could  not  have  given  them  up  to 
him;  for  he  had  entered  into  an  agreement  to  cancel  them.  And,  as 
soon  as  he  put  it  out  of  his  power  to  deliver  up  the  bills  to  the  acceptor 
on  payment  of  their  amount,  he  deprived  the  accommodation  acceptor 
of  his  right  as  surety  to  recover  from  the  principal  debtor.  On  that 
ground,  as  well  as  on  the  authority  of  Bailey  v.  Edwards,^  I  am  of 
opinion  that  the  plaintiif  has  discharged  the  surety,  and  therefore  the 
rule  should  be  made  absolute. 

Ckompton,  J.  Originally,  the  cases  at  law  were  extremely  strong 
that  the  position  of  parties  to  a  bill  of  exchange  or  promissory  note 
could  not  be  reversed  by  making  the  party  who  appeared  on  the  face 
of  the  instrument  to  be  the  principal  debtor  surety  tor  the  other. 
They  proceeded  on  the  principle  that  parol  evidence  is  not  allowed  to 
alter  a  written  contract :  that  principle  is  a  sound  one,  and  has  gov- 
erned many  cases  in  courts  of  law.  But  cases  in  equity  establish  that 
when  one  or  both  of  two  parties  to  an  instniment  are  primarily  liable, 
as  in  the  instance  of  a  common  bond  where  several  join  as  obligors,  and 
the  creditor  may  sue  any  one  of  them  at  any  time,  it  is  competent  for 
him  to  show  that  the  relation  of  principal  and  surety  exists  between 
the  parties.  Lord  Cottenhara,  in  Hollier  v.  Eyre,^  referred  to  in  Pooley 
V.  Harradine,'  explained  that  the  doctrine  on  which  the  courts  of 
equity  proceed  arose  from  its  being  inequitable  that  the  creditor 
should  prejudice  the  rights  of  the  surety  against  the  principal.  In 
Strong  V.  Foster,*  which  was  after  pleas  on  equitable  grounds  had  been 
introduced,  the  evidence  failed  to  support  the  equitable  defence,  and 
it  was  not  necessary  to  pronounce  an  opinion  on  the  validity  of  it.  In 
Pooley  V.  Harradine,'  this  court  upheld  a  plea  on  equitable  grounds, 
which  stated  that  the  defendants  made  the  note  jointly  witli  A.  as 
surety  only  for  him,  of  which  the  plaintiff  had  notice  at  the  time,  and 
that  the  plaintiff  gave  time  to  A.  without  the  defendant's  knowledge. 
That  decision  was  adopted  by  the  Court  of  Exchequer  in  Taylor  v. 
Burgess,'  and  was  held  to  be  law  by  the  Exchequer  Chamber  in 
Greenough  v.  McClelland.'  But  Pooley  v.  Harradine  left  one  matter 
in  doubt,  viz.,  whether  the  creditor  must  have  had  notice  of  the  surety- 
ship at  the  time  of  taking  the  notes,  or  whether  notice  at  the  time  of 
the  dealing  alleged  to  amount  to  a  discharge  of  the  surety  was  sulB- 
cient.     That  case  came  before  this  court  in  Bailey  v.  Edwards,'  which 

'  4  B.  &  S.  761.  2  9  CI.  &  F.  1,  45. 
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is  very  analogous  to  the  present ;  and  the  law  accurately  laid  down  by 
my  brother  Blackburn  in  that  case  applies  here.  There  the  plaintiffs, 
when  they  executed  the  deed  by  which  time  was  given,  had  notice 
that  the  bill  was  accepted  for  the  accommodation  of  their  debtor ;  and 
that  is  the  time  to  be  looked  at,  because  it  is  the  time  when  the  equity 
arises.  It  is  clear  that  a  creditor  is  not  bound  to  sue  either  the  prin- 
cipal or  the  surety :  no  delay  in  suing  the  surety  will  prejudice  him, 
but  he  must  not  make  a  binding  agreement  by  which  he  ties  up  his 
hands  from  suing  the  principal ;  if  he  does  so,  the  surety  is  discharged, 
on  the  principle  explained  by  Williams,  J.,  in  Strong  v.  Foster.^  Here 
the  plaintiff  made  a  contract  with  the  principal  upon  good  considera- 
tion'to  give  up  the  bills  to  be  cancelled.  Whether  that  is  a  waiver  of 
the  right  of  action  against  the  surety  may  be  doubtful ;  for  a  waiver 
can  only  be  to  the  party  himself  who  relies  upon  it.  But  by  that  con- 
tract the  plaintiff  for  a  good  consideration  tied  up  his  hands  from 
suing  the  principal  debtor.  It  may  be  shown  by  parol  evidence  that 
in  the  transaction  between  the  creditor  and  his  debtors,  according  to 
truth  and  for  the  purposes  of  equity,  one  of  the  debtors  was  surety 
for  the  other ;  and  then  the  creditor  is  within  the  rule  by  which,  if  he 
gives  time  to  the  principal  debtor,  the  surety  is  discharged. 

Shee,  J.,  concurred.  Hule  absolute.^ 

1  17  C.  B.  201,  219. 

2  Davies  v.  Stainbank,  6  DeG.,  M.  &  G.  679 ;  Bailey  v.  Edwards,  4  B.  &  S.  761 ; 
Oriental  Corporation  v.  Overend,  L.  R.  7  Cli.  142  (overruling  Ex  parte  Graliam,  5 
DeG.,  M.  &  G.  356) ;  Bristow  v.  Brown,  13  Ir.  C.  L.  R.  201 ;  Shelton  v.  Kurd,  7  R.  I. 
403,  accord. 

Similarly,  where  a  principal  and  surety  are  joint  and  several  makers  of  a  note,  and 
tlie  holder,  with  knowledge  of  the  suretyship,  contracts  to  give  time  to  tlie  principal 
it  is  held,  in  England,  that  the  surety  is  discharged  in  equity.  Manley  v.  Boycott, 
2  E.  &  B.  46 ;  Pooley  v.  Harradine,  7  E.  &  B.  431  ;  Taylor  v.  Burgess,  5  H.  &  N.  1 
Greenough  v.  McClelland,  2  E.  &  E.  424 ;  Mutual  Assoc,  v.  Sudlow,  5  C.  B.  n.  s  449 
Lawrence  v.  Walmesley,  12  C.  B.  n.  ».  799 ;  Swire  o.  Redman,  1  Q.  B.  D.  536  (sembk) 
Maingay  ii.  Lewis,  Ir.  R.  5  C.  L.  229. 

But  in  the  United  States,  notwithstanding  the  approval  with  which  Fentum  v. 
Pocock  has  been  received,  the  surety  is  in  such  cases  generally  held  to  be  discharged, 
even  at  law.  Branch  Bank  v.  James,  9  Ala.  949 ;  Orvis  v.  Newell,  17  Conn.  97  [semble] ; 
Bull  I'.  Allen,  19  Conn.  101  (semble)  ;  Perry  v.  Hodnett,  88  Ga.  103 ;  Flynn  v.  Mudd, 
27  III.  023  ;  Kennedy  v.  Evans,  31  111.  258 ;  Ward  v.  Stout,  32  111.  399  ;  Dickerson  v. 
Board  of  Coramis.,  6  Ind.  128;  Kelly  v.  Gillespie,  12  Iowa,  55;  Rose  u.  Williams, 
5  Kas.  483;  Champion  v.  Robertson,  4  Bush,  17  ;  Jones  v.  Fleming,  15  La.  An.  522; 
Mariners'  Bank  v.  Abbott,  28  Me.  280 ;  Lime  Rock  Bank  v.  Mallett,  34  Me.  547 ; 
42  Me.  349,  s.  c. ;  Harris  v.  Brooks,  21  Pick.  195 ;  Carpenter  v.  King,  9  Met.  511 ; 
Home  V.  Bodwell,  5  Gray,  457  ;  Jones  v.  Jeffries,  17  Mo.  577  ;  Grafton  Bank  v.  Kent, 
4  N.  H.  221 ;  Wheat  v.  Kendall,  6  N.  H.  504 ;  Whitehouse  v.  Harrison,  42  N.  H.  9 ; 
Holmes  «.  Dole,  Clarke,  Ch.  68  (semble) ;  Hubbard  v.  Gurney,  64  N.  Y.  457  ;  Clippinger  v. 
Creps,  2  Watts,  45;  Wayne  v.  Kurby,  2  Bail.  551 ;  Fowler  ;;.  Alexander,  1  Heisk,  425 ; 
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Wybrante  v.  Lutcb,  24  Tex.  309 ;  Austin  v.  Dorwin,  21  Vt.  38 ;  Wilson  v.  Green,  29 
Vt.  450 ;  Pealce  v.  Dorwin,  25  Vt.  28;  Farmers'  Bank  v.  Ratlibone,  26  Vt.  19,  34; 
Riley  v.  Gregg,  16  Wis.  666. 

See  Yates  v.  Donaldson,  5  Md.  389,  contra. 

As  was  suggested  by  Mr.  Justice  Crompton  in  the  principal  case,  the  notion  that 
an  ostensible  principal,  although  in  fact  a  surety,  would  not  be  discharged  at  law  by 
the  holder's  giving  time  to  the  real  principal,  has  sometimes  been  supposed  to  be  a 
consequence  of  the  rule  that  a.  contract  in  writing  cannot  be  varied  by  extrinsic 
evidence.  To  this  view,  however,  there  are  two  fatal  objections :  first,  evidence 
showing  the  actual  relation  of  principal  and  surety  between  parties  liable  upon  the 
instrument  does  not  vary  the  contract  of  either  with  the  holder ;  secondly,  if  it 
did,  inasmuch  as  the  rules  of  evidence  are  the  same  on  both  sides  of  Westminster 
Hall,  the  surety  would  be  as  defenceless  in  equity  as  at  law.  Furthermore,  this  view 
is  inconsistent  with  the  well-settled  doctrines  of  negotiable  paper,  that  payment  by 
the  drawer  of  a  bill  accepted  for  his  accommodation  is  an  extinguishment  of  the  bill, 
supra,  Vol.  I.  p.  819,  n.  2 ;  Cook  v.  Lister,  supra,  Vol.  I.  p.  844 ;  that  an  accommoda- 
tion acceptor  who  has  paid  the  bill  may  prove  for  the  amount  under  the  drawer's 
commission,  supra,  p.  5,  n.  1 ;  supra,  Vol.  I.  p.  890,  n.  1 ;  and  that  a  drawer  without 
effects  is  not  entitled  to  notice  of  dishonor,  infra,  p. 

The  true  reason  why  the  giving  of  time  to  the  principal  does  not  discharge  the 
surety  at  law,  it  is  submitted,  is  because  a  cause  of  action  once  accrued  can  be  dis- 
charged only  by  a  release,  or  an  accord  and  satisfaction.  For  example,  it  is  well 
settled,  both  in  England  and  in  the  United  States,  that  the  surety  on  a  bond  is  not 
discharged  by  indulgence  granted  to  the  principal  obligor.  Eees  u.  Berrington, 
2  Ves.  Jr.  542  {semhle};  Davey  v.  Prendergrass,  5  B.  &  Al.  187;  Ashbee  v.  Pidduck, 
1  M.  &  W.  564;  Sprigg  v.  Mt.  Pleasant  Bank,  10  Pet.  257 ;  U.  S.  v.  Howell,  4  Wash. 
C.  C.  620;  Tate  v.  Wymond,  7  Blackf.  240;  Lewis  v.  Harbin,  5  B.  Mon.  564;  Pin- 
tard  V.  Davis,  Spencer,  205 ;  Shaw  v.  McFarlane,  1  Ired.  216 ;  Holt  v.  Bodey,  18  Pa. 
207 ;  Dozier  v.  Lee,  7  Humph.  620 ;  Burke  v.  Cruger,  8  Tex.  66 ;  Ward  k.  Johnson, 
6  Munf .  6 ;  Steptoe  v.  Harvey,  7  Leigh,  501. 

But  this  rule,  which  of  course  does  not  prevail  in  equity,  is  not  applicable  to 
cases  arising  under  the  law-merchant  upon  bills  of  exchange.  As  was  said  by  Lord 
Tenterden  in  Davey  v.  Prendergrass,  supra:  "Bills  of  exchange  stand  upon  a  very 
different  footing :  there  the  law-merchant  operates,  and  the  courts  of  law  decide 
upon  them  with  reference  to  that  law."  See  also  Locke  v.  U.  S.,  3  Mas.  446,  453, 
per  Story,  J.  The  truth  of  this  proposition  is  evident  from  the  fact  that  an  indorser, 
whose  liabiUty  has  been  fixed,  is  nevertheless  discharged,  if  the  holder  gives  time  to 
ary  prior  party  to  the  bill.     English  v.  Darley,  infra,  p.  118. 

Accordingly,  it  woiild  seem  that  the  American  cases  cited  in  the  third  paragraph 
oi  this  note  were  rightly  decided,  and  that  the  ruling  of  Lord  EUenborough  in 
Laxton  v.  Peat,  supra,  p.  4,  notwithstanding  the  vigorous  condemnation  of  that  case 
expressed  by  Sir  James  Mansfield  in  Fentum  v.  Pocock,  supra,  p.  12,  and  by  other 
judges  in  the  cases  cited  in  the  note  to  the  latter  case,  supra,  p.  16,  was  nevertheless 
correct.  — Ed. 
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SIMPSON  V.  GRIFFIN. 
In  the  Supkeme  Couet  op  Judicature,  New  York,  Mat,  1812. 

[Reported  in  9  Johnson,  131.] 

In  error  on  certiorari,  from  a  justice's  court. 

Griffin  suefl  Simpson  before  the  justice,  and  declared  for  money  had 
and  received  to  his  use,  and  for  money  lent.  The  defendant  pleaded 
non  assumpsit.  The  plaintiff  proved  that  he  had  been  sued  as  indorser 
of  a  note  drawn  by  the  defendant,  and  had  been  obliged  to  pay,  besides 
the  amount  of  the  note,  nineteen  dollars,  costs  of  suit.  The  taxed  bill 
was  produced  to  the  justice,  who  gave  judgment  for  the  plaintiff  for 
the  amount. 

Per  Curiam.  If  the  indorser  of  a  note  be  duly  fixed,  he  ought  to 
pay  it  without  waiting  to  be  sued ;  but,  if  he  finds  it  more  convenient 
to  delay  taking  up  the  note  until  he  is  prosecuted  to  judgment  and 
execution,  the  drawer  ought  not  to  pay  for  that  convenience.  It  ia 
his  own  fault  or  misfortune  that  subjects  him  to  costs,  and  he  cannot 
resort  to  the  drawer  for  indemnity  against  those  costs.  The  mere  fact 
of  drawing  the  note  does  not  imply  a  promise  to  save  the  payee  harm- 
less from  all  costs  and  charges  that  he  may  be  subjected  to,  as  indorser. 
There  must  be  a  special  promise  to  save  harmless,  before  the  payee  can 
call  upon  the  drawer  for  costs  accrued  by  the  default  of  the  payee 
himself.  As  payee,  he  can  only  look  to  the  drawer  for  the  amount  of 
the  note.     The  judgment  must  therefore  be  I'eversed. 

Judgment  reversed.^ 


CRY  V.  WINTER. 
In  the  Supreme  Court,  Louisiana,  March,  1826. 

[Reported  in  4  Martin,  New  Series,  277.] 
Appeal  from  the  court  of  the  third  district. 
Porter,  J.,  delivered  the  opinion  of  the  court.^ 
The  action  was  instituted  on  a  promissory  note  made  at  Natchez, 

»  Dawson  v.  Morgan,  9  B.  &  C.  618 ;  King  v.  Phillips,  Pet.  C.  C.  350 ;  Barnwell  v. 
Mitchell,  3  Conn.  101 ;  Newman  v.  Goza,  2  La.  An.  642 ;  Fenn  v.  Dugdale,  31  Mo. 
580;  Buffalo  u.  Pipkin,  2  Jones  (N.  Ca.),130;  Richards  v.  Presnall,  1  McC.  192; 
Steele  v.  Sawj'er,  2  McC.  459,  accord. 

An  accommodation  acceptor,  against  whom  the  holder  has  obtained  judgment, 
cannot  recover  from  the  drawer  the  costs  of  the  action  against  himself,  unless  he 
defended  the  action  at  the  drawer's  request.  Roach  <,.  Thompson,  M.  &  M.  487 ; 
Beech  v.  Jones,  5  C.  B.  696 ;  Garrard  v.  Cottrell,  10  Q.  B.  679 ;  Crampton  v.  Walker, 
80  L.  J.  Q.  B.  19 ;  7  Jur.  n.  s.  43,  s.  c.  The  decision  to  the  contrary  in  Jones  v.  Brooke, 
4  Taunt.  464,  although  approved  and  followed  in  Stratton  u.  Matthews,  3  Ex.  48 ; 
Hubbly  V.  Brown,  16  Johns.  70;  and  Baker  v.  Martin,  8  Barb.  634,  is  not  to  be  sup- 
ported.    See  Mayne,  Damages  (2  ed.),  4-7.  —  Ed. 

^  Only  so  much  of  the  case  is  given  as  relates  to  the  question  of  conflict  of  laws. 
—  Ed. 
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payable  to  one  Lloyd  Gilbert,  and  by  him  indorsed  to  the  plaintiff  and 
appellee. 

It  is  shown  by  a  statute  of  the  State  of  Mississippi  that  the  maker 
of  a  note  in  that  State  may  set  up  any  equitable  defence  against  a 
bona  fide  indorsee,  which  he  could  offer  against  the  payee.,  Laws  of 
Mississippi,  464. 

The  first  question  in  this  cause  is,  By  what  laws  should  this  contract 
be  governed  ?  The.  plaintiff  contends  that,  as  the  note  was  indorsed 
in  this  State,  and  to  a  citizen  of  it,  that  the  rights  of  the  parties  must 
be  ascertained  by  the  laws  of  Louisiana. 

We  are  clearly  of  opinion  it  should  not.  That  the  validity  of  a 
contract  must  be  ascertained  in  relation  to  the  laws  of  the  country 
where  it  is  made  is  a  rule  as  well  known,  and  of  as  frequent  applica- 
tion in  this  court  as  any  other  we  act  under.  We  see  nothing  in  the 
circumstance  of  the  rights  of  one  of  the  parties  being  transferred  to 
the  citizen  of  another  State,  which  can  take  the  case  out  of  the  gene- 
ral principle.  The  argument  which  attempts  to  do  so  takes  for  granted 
the  note  was  negotiable,  in  our  understanding  of  the  term,  though  the 
very  object  of  the  statute  was  to  take  from  it  that  character.  This 
is  not  the  case  of  a  citizen  of  one  State  claiming  rights  in  opposition 
to  those  set  up  by  a  third  party,  under  a  contract  made  in  pursuance 
to  the  laws  of  another  country.  It  is  a  demand  made  under  an  agree- 
ment entered  into  in  a  foreign  state,  and  consequently  the  party  claim- 
ing rights  under  it  must  take  it  with  all  the  limitations  to  which  it  was 
subject  in  the  place  where  it  was  made,  and  that  although  he  be  one  of 
our  citizens.' 

1  Teatman  v.  Cullen,  5  Blaokf.  240  (semble)  ■  Newton  v.  Gray,  10  La.  An.  67 ;  Hull 
V.  Blake,  13  Mass.  153;  Dow  v.  Rowell,  12  N.  H.  49  (semble) ;  Wilson  w.  Lazier,  11 
GraX.  ill  (s(mble), accord.  ^ 

Conf.  Second  Nat.  Bank  v.  Hemingray,  5  Reporter,  404. 

In  Brabston  v.  Gibson,  9  How.  263;  Kelly  v.  Shotwell,  1  Met.  (Ky.)  313;  Frazier 
V.  Warfield,  17  Miss.  220 ;  Miller  v.  Mayfleld,  37  Miss.  688,  it  was  stated  extra- 
judicially that  the  right  of  the  acceptor  or  maker  to  set  up  equitable  defences 
against  a  holder  for  value  without  notice,  was  determined  by  the  law  of  the  place 
where  the  bill  or  note  was  payable. 

In  Stacy  v.  Baker,  2  111.  417 ;  Murray  v.  Gibson,  2  La.  An.  311 ;  Harrison  v.  Edwards, 
12  Vt.  648,  on  the  other  hand,  opinions  were  expressed  obiter,  that  the  law  of  the 
place  where  the  bill  or  note  was  accepted  or  made  determined  the  accepter's  or 
maker's  right  to  set  up  equitable  defences.  —  Ed. 
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OSBORN  V.  MONCtTRE  and  ROBINSON. 

In  the  Supebmb  Couet  of  Judicature,  New  York,  August,  1829. 

[Reported  in  3  Wendell,  170.] 

This  was  an  action  of  assumpsit,  tried  at  the  New  York  Circuit, 
in  June,  1828,  before  the  Hon.  Ogden  Edwards,  one  of  the  circuit 
judges. 

The  suit  was  by  the  plaintiff,  as  payee  against  the  defendants,  as 
makers  of  a  promissory  note.  On  the  third  day  of  grace,  payment 
was  demanded  at  the  compting  house  of  the  defendants,  of  a  clerk 
therein  (the  defendants  not  being  present),  who  said  the  note  would 
not  be  paid.  The  defendants  had  stopped  payment  a  few  days  before. 
The  plaintiff  had  a  capias  issued,  upon  which  the  defendants  were 
arrested  previous  to  three  o'clock  p.  m.  of  the  third  day  of  grace. 
The  note  having  been  proved,  and  these  facts  appearing,  the  defend- 
ants' counsel  moved  for  a  nonsuit,  on  the  ground  that  the  action  was 
prematurely  brought.  The  judge  refused  to  grant  the  motion,  and  a 
verdict  was  rendered  for  the  plaintiff.  The  defendants  excepted  to 
tlie  opinion  of  the  judge,  and  now  moved  to  set  aside  the  verdict. 

D.  P.  Hall,  for  defendants.  A  promissory  note  payable  to  order, 
and  negotiable  by  the  statute,  is  entitled  to  days  of  grace  (6  T.  R.  123  ; 
8  Cowen,  203)  ;  and  a  maker  of  such  note  which  has  not  been  negoti- 
ated, but  remains  in  the  hands  of  the  original  payee,  has  the  whole  of 
the  last  day  of  grace  within  which  to  make  payment.  2  Cowen,  766, 
736 ;  4  T.  R.  148 ;  Chitty  on  Bills,  365,  401,  420.^ 

R.  M.  Blatchford,  for  plaintiff.  A  demand  having  been  regularly 
made  and  the  note  dishonored,  the  plaintiff  had  a  right  immediately 
to  bring  his  suit.  Such  is  considered  the  law  in  England.  The  con- 
tract of  the  maker  of  a  note  is  to  pay  on  demand  on  the  appointed 
day ;  and,  payment  not  being  made  on  such  demand,  the  contract  is 
broken-,  and  the  holder  may  treat  the  note  as  dishonored.  Chitty  on 
Bills,  285.  After  the  dishonor  of  a  note,  why  should  the  holdei-  wait 
until  the  next  day  to  commence  his  suit?  A  notice  to  an  indorser  of 
demand  and  refusal  on  the  third  day  of  grace  has  been  holden  good. 
1  Johns.  Cas.  328.  If  an  indorser  may  be  sued  on  the  third  day 
of  grace,  why  not  the  maker?  In  Massachusetts,  an  action  was  con- 
sidered well  brought  against  the  maker  on  the  third  day  of  grace,  after 
demand  and  refusal  to  pay.     1  Pickering,  401. 

1  A  portion  of  the  case  relating  to  a  question  of  procedure  has  been  omitted. 
—  Ed. 
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Ilall,  in  reply.  The  court  in  Massachusetts,  in  2  Picteving,  123, 
reti-act  much  of  what  was  said  in  1  Pick.  401. 

By  the  Couet,  Sutherland,  J.  The  only  question  in  this  case 
is  whether  the  suit  was  prematurely  commenced.  It  is  admitted  that 
the  writ  was  served  before  three  o'clock  p.  m.  of  the  third  day  of 
grace,  payment  having  previously  been  regularly  demanded,  and  re- 
fused ;  the  defendants  having  failed  some  days  before.  It  is  not 
denied  that  the  maker  is  entitled  to  the  days  of  grace.  2  Cowen, 
766 ;  8  Cowen,  205,  and  the  cases  there  cited ;  Chitty  on  Bills,  4^0, 
421. 

Notice  to  the  indorser  on  the  third  day  of  grace,  after  a  demand 
upon  the  maker  and  his  default  of  payment,  is  good,  although  it  need 
not  be  given  until  the  following  day.  It  being  earlier  than  is  required, 
cannot  form  any  objection  on  the  part  of  the  indorser.  1  Johns.  C. 
328  ;  Chitty  on  Bills,  365 ;  3  Campb.  193.  The  demand  upon  the 
maker  should  be  made  on  the  third  day  of  grace,  and  within  a  reason- 
able time  before  the  expiration  of  the  day  (2  Caines,  344 ;  12  Johns. 
R.  424)  ;  and,  if  he  then  refuses  payment,  the  holder  has  done  all  thst 
is  incumbent  upon  him  to  do,  and  may  treat  it  as  a  dishonored  bill,  so 
far  as  immediately  to  give  notice  to  the  indorser ;  but  still  I  appre- 
hend the  maker  has  the  whole  of  the  day  to  pay  in,  if  he  thinks  proper 
to  seek  the  holder.  It  is  undoubtedly  true,  in  relation  to  other  con- 
tracts, that  the  party  has  until  the  last  instant  of  the  day  to  make 
payment ;  and  I  perceive  no  reason  for  making  negotiable  paper  an 
exception  to  the  general  rule.  8  Bos.  &  Pul.  602  ;  4  T.  R.  170 ; 
Chitty  on  Bills,  365,  notes.  Mr.  Chitty  seems  to  think  the  rule  is 
differently  settled.  JVew  trial  granted} 

1  McFarland  v.  Pico,  8  Cal.  626  [semhk]  ;  Davis  v.  Eppinger,  18  Cal.  381 ;  Smitli 
V.  Aylesworth,  40  Barb.  104;  Coleman  «.  Carpenter,  9  Barr,  178  {semble),  accord. 

The  principle  of  Osborn  a.  Moneure  was  aflSrmed  also  in  the  following  cases,  which 
are,  however,  clearly  distinguishable,  inasmuch  as  it  does  not  appear  that  the  notes 
were  presented  to  the  makers  for  payment  before  action  brought.  Wells  v.  Giles,  2 
Gale,  209;  Hinton  v.  Duff,  11  C.  B.  n.  s.  724;  Randolph  v.  Cook,  2  Port.  286;  Wil- 
corabe  v.  Dodge,  3  Cal.  260;  Walter  v.  Kirk,  18  Cal.  381  {semble) ;  Wiggle  v.  Thomason, 
19  Miss.  452 ;  Hopping  v.  Quin,  12  Wend.  517  ;  Thomas  v.  Shoemaker,  6  W.  &  S.  179 ; 
Taylor  v.  Jacoby,  2  Barr,  495;  Moore  v.  HoUamans,  25  Tex.  Supp.  81;  Cox  v.  Rein- 
hardt,  41  Tex.  591  (semble).  See  also  Startup  ;..  MacDonald,  6  M.  &  G.  593,  602; 
Webb  V.  Fairmaner,  3  M.  &  W.  473,  474 ;  Hartley  v.  Case,  1  C.  &  P.  555.  —  F.d. 


88  "WOODRUFF   V.    MOOBE   AND   OTHERS.        [CHAP.    VI. 


WOODRUFF  V.  MOORE  and  Others. 

In    the    Supebme    Court,   Washington    Special    Teem,   Feb- 
ruary,  1850. 

\Jxeported  in  8  Barbour,  171.] 

This  cause  was  tried  by  the  court,  without  a  jury,  by  consent,  at 
the  Washington  Circuit,  on  the  25th  February,  1850.  On  the  13th 
April,  1843,  Philander  C.  Moore  &  Co.,  the  defendants,  in  the  lifetime 
of  Wm.  P.  Moore,  made  their  certain  promissory  note  in  writing,  of 
that  date,  by  which  they  promised  to  pay  to  the  order  of  the  plaintiff, 
at  the  Bank  of  Whitehall,  the  sum  of  one  thousand  dollars,  six  months 
after  date,  with  interest.  The  plaintiff  transferred  the  note  by  indorse- 
ment, and  it  became  the  property  of  William  A.  Moore,  who,  three 
days  before  the  Statute  of  Limitations  attached,  brought  an  action 
against  the  plaintiff  alone  as  indorser.  The  plaintiff,  having  been 
regularly  charged  as  indorser,  was  liable  to  pay  the  note,  and  in  Octo- 
ber, 1849,  and  a  few  days  after  the  six  years  had  elapsed  from  the 
time  the  note  became  due,  paid  the  note  to  Mr.  Moore  and  took  it  up ; 
and  he  now  brought  a  suit  against  the  makers  upon  the  note,  and  also 
charging  them  for  money  paid  to  their  use.  They  interposed  a  plea 
of  the  Statute  of  Limitations,  and  the  sole  question  was  as  to  the  vali- 
dity of  that  defence. 

U.  F.  Ingalls,  for  the  defendants,  insisted  that,  when  an  indorser 
pays  and  takes  up  a  note,  his  remedy  against  the  maker  is  upon  the 
note  alone.  6  Wend.  284;  7  D.  &  E.  568,  570;  Chitty  on  Bills, 
595. 

J.  W.  Thompson,  for  the  plaintiff,  insisted  that  assumpsit  for  money 
paid  by  the  indorser  will  lie  against  the  maker,  2  Wend.  369  ;  and  that 
the  Statute  of  Limitations  commences  running  from  such  payment. 

WiLLAED,  J.  The  contract  between  the  maker  of  the  note  and  the 
payee,  or  first  indorsee,  is  that  the  former  will  pay  the  note  according 
to  its  tenor  and  effect.  The  obligation  is  created  by  the  instrument 
itself,  and  the  remedy  to  enforce  it  will  be  discharged  by  the  Statute 
of  Limitations  at  the  same  moment,  in  whose  hands  soever  the  note 
may  be.  If  the  note  had  been  held  by  the  payee,  for  over  six  years, 
it  cannot  be  doubted  that  the  Statute  of  Limitations  would  be  a  valid 
plea  on  the  part  of  the  maker.  The  same  would  be  the  result,  if  the 
note  had  been  held  by  any  subsequent  indorsee,  however  remote.  If 
the  payee,  after  having  transferred  the  note,  takes  it  up  and  becomes 
again  the  owner,  he  stands  with  reference  to  the  maker  in  the  same 
plight  as  if  he  had  continued  to  hold  it.    His  remedy  is  upon  the  note, 
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and,  if  over  six  years  have  elapsed  since  it  became  due,  tiie  remedy  is 
gone,  if  the  maker  chooses  to  rely  upon  the  statute.  It  cannot  be  said 
that  the  first  indorser  by  taking  up  the  note  from  his  indorsee  has 
merely  paid  money  for  the  use  of  the  maker.  He  has  in  fact  only  ful- 
filled his  own  contract,  which  was  to  pay  the  note  in  case  the  maker 
failed  on  demand  to  do  so,  and  the  requisite  notice  was  given  to  him. 
If  the  note  was  at  the  time  of  such  payment  outlawed  as  to  the 
maker,  it  cannot  with  any  propriety  be  said  that  a  payment  by  the 
payee  to  a  subsequent  party  was  a  payment  to  the  use  of  the  maker, 
who  in  truth  had  ceased  to  be  liable.  Seeper  Walworth,  Ch.,  in  Wright 
V.  Butler.^  A  count  for  money  paid  to  the  use  of  another  cannot  be 
sustained,  when  the  person  for  whose  use  it  was  alleged  to  have  been 
paid  had  ceased  to  be  liable,  and  had  not  requested  it  to  be  made.  A 
contrary  rule  would  deprive  the  maker  of  the  benefit  of  the  Statute  of 
Limitations  without  his  consent,  and,  indeed,  of  every  other  defence  to 
the  original  demand. 

The  plaintiff  cannot  avoid  the  Statute  of  Limitations  in  this  case, 
unless  he  can  show  that  the  liability  of  the  defendant  to  the  plaintiff 
was  created  by  the  payment  by  the  latter,  to  William  A.  Moore,  the 
indorsee  of  the  note.  But  no  implied  promise  to  repay  can  be  raised, 
when  there  is  an  express  contract  to  which  the  party  may  resort,  the 
consideration  of  which  does  not  wholly  fail.  JPer  Lawrence,  J.,  in 
Cowley  V.  Dunlop;^  Chitty  on  Bills,  595.  Promises  in  law  only  exist 
where  there.is  no  express  stipulation  between  the  parties.  _Per  Buller, 
J.,  in  Toussant  v.  Martainant.^  If  the  party  choose  to  take  a  security, 
there  is  no  occasion  for  the  law  to  raise  a  promise.  The  express  con- 
tract in  this  case  was  the  note  upon  which  the  defendant  continued 
liable  to  the  holder,  whoever  he  might  be,  until  the  note  became 
barred  by  the  Statute  of  Limitation.  There  was  no  occasion,  there- 
fore, for  the  law  to  raise  a  promise.  And  the  law  never  does  a  vain 
and  useless  thing. 

The  misfortune  of  the  plaintiff  is  that  he  lay  by  too  long  before 
taking  up  the  note.  The  loss  of  his  remedy  is  imputable  to  his  own 
laches.  This  case  is  distinguishable  from  Butler  v.  Wright.^  In  that 
case,  there  was  no  expi'ess  contract  subsisting  between  the  parties  that 
the  defendant,  the  first  indorser,  would  repay  to  the  plaintiff,  his  indor- 
see, such  sums  as  the  latter  should  pay  the  holder,  less  than  the  whole 
amount  becoming  due.  The  liability  was  created  by  an  implied 
promise  raised  by  law,  -and  the  statute  would  commence  running  only 
from  such  payment.  The  action  could  not  have  been  brought  even  on 
the  contract  of  indorsement;  for  the  reason  that  the  plaintiff  did  not 

1  6  Wend.  288.  2  7  d.  &  E.  568. 

»  2  D.  &  E.  105.  *  20  John.  367 ;  s.  c.  2  Wend.  369. 
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own  the  note,  not  having  paid  the  whole  of  it,  and  taken  it  up  when 
the  suit  was  commenced. 

In  the  present  case,  the  action  is  properly  founded  upon  the  note  ; 
and,  under  the  code,  it  is  presumed  that  the  plaintiff  could  not  recover 
without  counting  on  the  note.  Under  the  former  practice,  the  note 
would  have  been  admissible  in  evidence  under  a  count  for  money  paid. 
Chitty  on  Bills,  595.  But,  under  the  code,  the  complaint  must  state 
the  facts  which  constitute  the  cause  of  action.  This,  however,  is  a 
mere  question  of  pleading.  In  both  oases,  the  note  would  be  treated 
as  the  cause  of  action. 

I  think,  therefore,  the  defendant  is  entitled  to  judgment  on  the 
defence  of  the  Statute  of  Limitations. 

Judgment  for  the  defendants} 


WOODS  AND  Others  v.  RIDLEY  anb  Others. 
In  the  Supreme  Court,  Tennessee,  December  Term,  1850. 

[Reported  in  11  Humphrey,  194.] 

This  action  was  instituted  in  the  Circuit  Court  of  Davidson  County. 
There  was  a  judgment  for  the  defendants  on  demurrer  to  the  declara- 
tion ;  S.  Anderson,  Judge,  presiding.     The  plaintiffs  appealed. 

H.  M.  JBvrton,  for  the  plaintiffs. 

Beady  and  E.  A.  Jleeble,  for  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  by  the  plaintiffs  as  indorsees  of 
Moses  Ridley  upon  a  bill  single. 

On  the  1st  of  April,  1845,  the  defendants,  Elizabeth  Ridley,  William 
A.  Ridley,  and  James  A.  Ridley  (together  with  S.  J.  Ridley,  who  is 
not  sued),  executed  their  note,  under  seal,  for  18,560,  payable  three 
years  after  date,  to  the  order  of  Moses  Rirlley,  at  the  office  of  Messrs. 
Dick  &  Hill,  in  the  city  of  New  Orleans,  with  interest  from  date,  at 
the  rate  of  eight  per  cent  per  annum,  for  value  received.  Underneath 
the  names  of  the  above-named  obligors,  said  Moses  Ridley,  the  obligee, 
signed  his  name,  without  seal,  as  a  joint  maker  of  the  note.  After- 
wards, said  Moses  Ridley  indorsed  said  bill  single  to  the  plaintiffs, 
who  thereupon  brought  this  suit  against  the  three  obligors  above- 

1  A  note  containing  a  citation  of  numerous  authorities  bearing  upon  the  question 
decided  in  the  principal  case  will  be  found  in  the  appendix  to  this  volume,  p.  785. 
—  Ed. 
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named,  jointly  with  Moses  Ridley,  the  indorser ;  but,  before  declara- 
tion  filed,  a  nolle  prosequi  was  entered  as  to  the  latter. 

The  defendants  demurred  to  the  declaration,  and  the  demurrer  was 
sustained  by  the  Circuit  Court. 

The  demurrer  presents  the  question  whether  the  note  is  negotiable, 
or,  in  other  words,  whether  the  plaintiffs,  as  indorsees,  can  recover 
thereon  ;  and  we  think  it  clear  that  they  may. 

By  the  Act  of  1762,  c.  9,  §  2,  promissory  notes  payable  to  any  per- 
son or  order  are  made  negotiable  in  the  same  manner  as  inland  bills 
of  exchange,  by  the  custom  of  merchants.  And  by  the  Act  of  1786, 
c.  4,  §  1 :  "All  bills,  bonds,  or  notes  for  money,  as  well  those  with  seal 
as  those  without  seal ;  those  which  are  not  expressed  to  be  payable  to 
order,  or  for  value  received,  as  those  which  are  expressed  to  be  pay- 
able to  order,  or  for  value  received,  shall  be  held  and  deemed  to  be 
negotiable,  and  all  interest  and  property  therein  shall  be  transferable 
by  indorsement,  in  the  same  manner,  and  under  the  same  rules,  regu- 
lations, and  restrictions,  as  notes  called  promissory  or  negotiable  notes 
have  heretofore  been." 

By  this  statute,  bills  single  are  made  negotiable  in  like  manner  as  bills 
of  exchange,  by  the  law-merchant ;  or  as  promissory  notes,  by  3  &  4 
Anne,  c.  9,  §  1,  and  our  Act  of  1762,  c.  9,  §  2.^ 

Another  objection  has  been  suggested,  namely,  that  it  is  not  averred 
that  the  note  declared  on  in  this  case  was  negotiable  by  the  law  of 
Louisiana.  This  was  not  necessary.  If  the  note  were  negotiated  in 
this  State,  it  is  clear  that,  being  negotiable  by  our  law,  a  right  of 
action  would  be  vested  in  the  plaintiffs,  although  it  may  not  have  been 
negotiable  by  the  law  of  Louisiana.  This  is  well  settled  upon  the  gen- 
eral doctrine  of  international  law.  Story  on  Conflict  of  Laws,  §  353  ; 
Story  on  Prom.  Notes,  §  176,  and  authorities  cited,  note  1. 

But,  supposing  the  note  to  have  been  negotiated  in  Louisiana,  and 
that  by  the  law  of  that  State  it  was  not  negotiable,  still  we  incline  to 
the  opinion  that,  under  our  law,  an  action  may  be  maintained  by 
the  indorsee  against  the  makers.  It  has  been  held  in  England  that, 
where  a  promissory  note  was  made  in  England,  payable  to  bearer, 
and  was  transferred  in  France,  by  whose  law  it  was  not  negotiable, 
the  French  holder  might  maintain  an  action  thereon  in  England,  upon 
the  provisions  of  the  statute  of  Anne.  Trimbey  v.  Vignier ;  Story  on 
Prom.  Notes,  §  173,  and  notes. 

How  the  law  of  Louisiana  may  be  in  respect  to  the  negotiability  of 
such  paper  as  that  sued  on  in  the  present  case  is  a  question  of  no 

1  A  portion  of  the  case  has  been  omitted.  —  Ed. 
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practical  consequence  in  the  decision  of  the  case  in  hand,  as,  upon  the 
state  of  the  case  presented  by  the  demurrer,  it  does  not  arise. 

Thejudffment  will  be  reversed.^ 


CALEB  S.  CARTER  v.  GEORGE  W.  SMITH. 

In  the  Supeeme  Judiciai,  Cotjet,  Massachusetts,  March  Teem, 

1852. 

[Reported  in  9  Gushing,  321.] 

This  was  an  action  of  assumpsit  upon  a  promissory  note,  dated 
"  Portland,  December  23, 1848,"  and  signed  by  the  defendant,  of  which 
the  following  is  a  copy  :  — 

"  For  value  received,  I  promise  to  pay  C.  S.  Carter,  agent  of  the 
Protection  Insurance  Company  of  New  Jersey,  or  order,  six  hundred 
and  one  dollars,  in  fourteen  months  from  date,  at  either  of  the  banks 
in  Portland,  and  such  additional  premium,  if  any,  as  may  become  due 
on  policy  No.  276." 

On  the  back  of  the  note  was  the  following  indorsement :  "  Paid 
$100,  return  premium." 

At  the  trial  in  the  Court  of  Common  Pleas,  the  plaintiff  produced 
no  evidence  of  a  demand  upon  the  defendant  at  any  bank  in  Portland 
to  pay  the  note  ;  nor  did  the  defendant  set  up,  or  offer  to  prove,  that 
he  was  ever  present  at  any  such  bank  with  the  money  to  pay  the  note. 
The  defendant  objected  that  the  plaintiff  must,  in  the  first  instance, 
prove  such  demand ;  but  the  presiding  judge,  Mellen,  J.,  overruled  this 
objection. 

A  verdict  was  rendered  for  the  plaintiff,  and  the  defendant  excepted 
to  the  above  ruling. 

G.  H.  Kingshury,  for  the  defendant. 

J.  P.  Jiishop,  for  the  plaintiff,  cited  Payson  v.  Whitcomb,''  Carley 
V.  Vance,'  Ruggles  v.  Patten,*  and  claimed  double  costs,  under  Rev. 
Sts.  c.  82,  §  16. 

Shaw,  C.  J.  This  is  an  action  of  indebitatus  assum2>sit  upon  a 
promissory  note,  made  by  the  defendant  to  the  plaintiff  or  his  order, 
and  payable  at  either  of  the  banks  in  Portland,  Maine. 

In  the  Court  of  Common  Pleas,  no  evidence  was  adduced  of  any 

1  In  Freeman's  Bank  v.  Ruekman,  16  Grat.  126,  the  negotiability  of  a  note  made 
in  Massachusette,  and  payable  in  Virginia,  was  thought  to  depend  upon  the  law  of 
Virginia.  — Ed. 

2  15  Pick.  212.  3  17  Mass.  389.  «  8  Mass.  480. 
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demand  upon  the  defendant  at  any  bank,  nor  did  the  defendant  offer 
to  prove  that  he  was  ever  present  at  any  bank  with  the  money  to  pay 
the  note ;  but  the  defendant  objected  that  such  a  demand  must,  in  the 
first  instance,  be  proved.  The  court  overruled  the  objection ;  and,  a 
verdict  having  been  rendered  for  the  plaintiff,  the  case  comes  before 
us  upon  exceptions  to  such  ruling  of  the  court. 

Upon  the  question'  whether,  in  a  suit  upon  a  promissory  note  against 
the  promisor,  or  upon  a  draft  against  the  acceptor,  a  demand  must  be 
proved,  there  have  been  conflicting  decisions  in  England,  —  the  Court 
of  King's  Bench  deciding  one  way,  and  the  Court  of  Common  Pleas, 
or  the  Exchequer,  the  other. 

An  act  was  finally  passed  to  decide  the  question.* 

It  was  early  held  here,  in  Ruggles  v.  Patten,^  that  a  demand  was 
not  necessary.  It  has  been  so  held  in  other  States,  and  in  the  Supreme 
Court  of  the  United  States.  Wallace  v.  McConnell.'  Mr.  Justice 
Story,  in  his  work  on  Promissory  Notes  and  Bills  of  Exchange,  says  he 
dissented  from  the  opinion  of  the  court  in  that  case,  but  there  is  no 
note  of  his  dissent  preserved  in  the  report. 

The  essence  of  the  liability  of  the  promisor  is  his  indebtment  to  the 
holder  of  the  note.  The  note  is  considered  as  an  admission  of  debt, 
and  that  debt  is  not  discharged  merely  by  the  omission  to  demand 
payment  of  it. 

The  want  of  a  demand  has  its  effect  with  regard  to  parties  collater- 
ally liable,  like  a  drawer  or  indorser.  To  charge  them,  the  holder 
must  present  his  note  to  the  acceptor  or  maker  when  it  is  due,  and 
give  them  notice,  if  it  is  not  paid.  It  is  sufficient  for  this  purpose, 
where  the  note  or  draft  is  payable  at  a  bank,  that  it  be  presented  there, 
and  that  the  banker  finds,  upon  examining  his  books,  that  he  has  no 
funds  to  pay  it. 

But  it  is  contended  that  the  presence  of  the  promisor  at  the  bank 
with  his  money  is  in  the  nature  of  a  tender.  This  may  be  so,  and  the 
tender  may  be  good,  if  proved;  but,  if  the  defendant  means  to  rely  on 

1  This  statement  of  the  English  law  as  to  the  necessity  of  a  demand  in  case  of  prom- 
issory notes,  payable  at  a  particular  place,  is  entirely  erroneous.  The  controversy 
between  the  King's  Bench  and  the  Common  Pleas  related  -exclusiyely  to  qualified 
acceptances.  Both  before  and  since  Onslow's  Act,  it  has  always  been  necessary  in 
England  to  allege  and  prove  a  demand  in  the  case  of  promissory  notes  payable  at  a 
particular  place.  Roche  v.  Campbell,  3  Camp.  247;  Trecothiek  v.  Edwin,  1  Stark. 
468;  Emblin  v.  Dartnell,  12  M.  &  W.  830;  Spindler  v.  Grellett,  1  Ex.  384;  Sands  v. 
Clark,  8  C.  B.  751 ;  Van  der  Donckt  v.  Thellusson,  8  C.  B.  812.  The  ruling  of  Lord 
EUenborough  to  the  contrary,  in  NichoUs  v.  Bowes,  2  Camp.  498,  is  an  isolated 
decision,  and  was  in  effect  repudiated  by  himself  in  Boche  d.  Campbell  and  Tre- 
cothiek V. 'Edwin,  supra.  —  Ed. 

2  8  Mass.  480.  «  13  Peters,  136. 
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it,  he  must  either  plead  it,  or  give  due  notice  otherwise  of  such  intention. 
If  he  pleads  it,  and  that  he  has  always  been  ready,  and  proves  it,  it  may 
bar  the  costs,  but,  as  in  all  cases  of  tender,  he  must  also  bring  the  money 
into  court.  This  view  is  substantially  confirmed  by  the  case  of  Payson 
i:  Whitcomb.^  This  would  be  the  case,  if  the  note  were  payable  at  a 
place  certain.  But  this  is  payable  at  any  bank  in  Portland.  We  do 
not  know  how  many  banks  there  may  be  in  that  city ;  but  the  expres- 
sion, "  either  of  the  banks  in  Portland,"  indicates  more  than  one. 

Such  a  promise  may  impose  a  duty  on  the  holder,  under  certain 
circumstances,  to  designate  at  what  bank  the  note  shall  be  paid ;  but 
it  will  be  sufficient  to  decide  that  question  when  it  shall  arise.^ ' 

The  exception  is  overruled,  and  judgment  will  be  entered  on  the 
verdict ;  and,  as  the  exceptions  appear  to  us  to  be  only  intended  for 
delay,  the  plaintiff  is  entitled  to  double  costs. 

Exceptions  overruled} 

1  15  Pick.  462. 

^  The  holder  is  under  no  duty  to  designate  the  bank.  Jackson  v.  Pecker,  13  Conn. 
342;  Page  v.  Webster,  15  Me.  249 ;  Langley  v.  Palmer,  30  Me.  467 ;  Maiden  Bank  v. 
Baldwin,  13  Gray,  154;  Brickett  v.  Spaulding,  33  Vt.  107.  — Ed. 

"  Wallace  v.  McConnell,  13  Pet.  136;  Silver  v.  Henderson,  3  McL.  165;  Irrine  v. 
Withers,  1  Stew.  234  [semhle] ;  Evans  v.  Gordon,  8  Port.  142  ;  Montgomery  v.  Elliott, 
6  Ala.  701  (semh/e) ;  Sumner  v.  Ford,  3  Ark.  389 ;  McKiel  v.  Real  Estate  Bank,  4  Ark. 
592;  Montgomery  v.  Tutt,  11  Cal.  307  (overruling  Wild  v.  Van  Valkenburgh,  7  Cal. 
166);  Eldred  v.  Hawes,4  Conn.  465;  Bond  u.  Storrs,  13  Conn.  412;  Allen  v.  Miles, 
4  Harringt.  234 ;  Martin  v.  Delaplaine,  5  Harringt.  329 ;  Dougherty  v.  Western  Bank, 
13  Ga.  287  ;  Butterfield  v.  ICinzie,  2  111.  445  ;  Armstrong  v.  Caldwell,  2  111.  546 ;  New 
Hope  Co.  K.  Perry,  11  111.  467 ;  Yeaton  v.  Berney,  62  III.  61 ;  McCuUough  v.  Cook,  34 
Ind.  290;  Hill  u.  Allen,  37  Ind.  541  (overruling  Palmer  u.  Hughes,  1  Blackf.  328,  and 
Gilby  V.  Springer,  1  Blackf.  257 ) ;  Bank  of  Ky.  u.  Hickey,  4  Litt.  225 ;  Funes  y  Carillo  v. 
V.  S.  Bank,  10  Rob.  (La.)  533 ;  Ripka  v.  Pope,  5  La.  An.  61  (overruling  Mellon  v.  Crog- 
ban,  15  Mart.  423 J ;  Wood  v.  Mullen,  3  Rob.  (La.)  395;  Warren  v.  Allnutt,  12  La. 
454;  and  Moss  v.  Byrnes,  12  La.  615) ;  Calop  v.  Fluker,  12  La.  An.  551 ;  Stokes  v. 
Forman,  12  La.  An.  671 ;  Catalogue  v.  Alva,  13  La.  An.  98;  Thiel  v.  Conrad,  21  La. 
An.  214;  Bacon  u.Dyer,  12  Me.  19;  Eemick  v.  O'Kyle,  12  Me.  340;  Bowie  u. 
Duvall,  1  Gill  &  J.  181 ;  Ruggles  u.  Patten,  8  Mass.  480 ;  Carley  v.  Vance,  17  Mass. 
389;  Payson  v.  Whitcomb,  15  Pick.  212;  Maiden  Bank  v.  Baldwin,  13  Gray,  154; 
Reeve  v.  Pack,  6  Mich.  240  ;  Balme  v.  Wambaugh,  16  Minn.  116 ;  Washington  Bank 
V.  Planters'  Bank,  2  Miss.  230;  Eastman  v.  Fifield,  3  N.  H.  333;  Otis  v.  Barton,  10 
N.  H.  433 ;  Weed  .;.  Van  Houten,  4  Halst.  189 ;  Caldwell  o.  Cassidy,  8  Cow.  271 ; 
Hills  t>.  Place,  48  N.  Y.  520 ;  Nichols  v.  Pool,  2  Jones  (N.  Ca.)  23 ;  Conn  v.  Gano,  1  Oh. 
224 ;  Filler  v.  Beckly,  2  W.  &  S.  458 ;  Middleton  v.  Boston  Works,  26  Pa.  257 ;  N. 
Pa.  Co.  V.  Adams,  54  Pa.  94  ;  Smith  v.  Burrell,  3  Rich.  314,  cited  ;  McNairy  v.  Bell, 
1  Yerg.  502 ;  Mulherrin  v.  Hannum,  2  Yerg.  81 ;  Edwards  v.  Hasbrook,  2  Tex.  578 ; 
Hart  0.  Green,  8  Vt.  191;  Watkins  v.  Crouch,  5  Leigh,  522  {semble);  Armistead  v. 
Armistead,  10  Leigh,  512 ;  Howard  v.  Borrman,  17  Wis.  459,  accord.  —  Ed. 
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VEAZIE  BANK  v.  WINN. 

SAME  V.  SAME. 

In  the  Supreme  Judicial  Court,  Maine,  1855. 

[Reported  in  40  Maine  Reports,  62.] 

Assumpsit.  These  suits  were  against  the  makers  of  promissory 
notes,  dated  at  Bangor,  Sept.  18,  1854. 

One  of  the  notes  read  thus  :  — 

"  Two  months  after  date,  value  received,  I  promise  to  pay  E.  Paulk. 
or  order,  four  thousand  dollars  at  the  Veazie  Bank." 

The  other,  thus  :  — 

"  Two  months  after  date,  value  received,  I  promise  to  pay  D.  F. 
Leavett,  or  order,  twenty-one  hundred  dollars,  at  either  bank  iu  Boston." 

The  general  issue  was  pleaded. 

The  payees  indorsed  the  notes,  and  they  were  discounted  by 
plaintiffs. 

These  suits  were  commenced  on  Nov.  21,  1854. 

After  the  notes  and  indorsements  were  read  to  the  jury,  the  causes 
were  withdrawn  by  consent,  and  submitted  to  the  decision  of  the  full 
court  upon  the  evidence,  the  writs  making  a  part  of  the  case,  to  render 
judgment  by  nonsuit  or  default,  according  to  the  legal  rights  of  the 
parties.  Some  evidence  was  introduced  by  defendant,  which  had  no 
bearing  on  the  ground  of  the  decision. 

Peters,  for  defendant,  argued  that  these  actions  were  premature, 
there  being  no  evidence  of  a  previous  demand,  and  no  evidence  at 
what  time  of  the  day  the  writs  were  made ;  and  cited  Greeley  v.  Thur- 
ston,^ Flint  V.  Rogers,^  Staples  v.  Franklin  Bank.' 

A.  Lyon  and  E.  Kent,  for  plaintiffs. 

Tennet,  J.  A  suit  may  be  properly  brought  against  the  maker  upon 
a  negotiable  promissory  note  on  the  last  day  of  grace,  after  the  demand 
of  payment  made  at  a  reasonable  hotir  of  that  day,  and  a  refusal.^  And, 

1  4  Greenl.  479.  2  15  Me.  67.  '  1  Met.  4.3. 

*  Lunt  1?.  Adams,  17  Me.  230 ;  Ammidown  v.  Woodman,  81  Me.  580 ;  Vandesande 
V.  Chapman,  48  Me.  262 ;  Church  v.  Clark,  21  Pick.  310 ;  Staples  v.  Franklin  Bank, 
1  Met.  43 ;  Wilson  v.  Williman,  1  N.  &  McC.  440 ;  McKenzie  v.  Durant,  9  Rich.  61 ; 
Coleman  v.  Ewing,  4  Humph.  241. 

In  Lefflen  v.  Mills,  4  T.  R.  170,  Buller,  J.,  said  (p.  474)  :  "I  cannot  refrain  from 
expressing  my  dissent  to  what  has  fallen  from  my  lord  respecting  the  time  when  the 
payment  of  bills  of  exchange  may  be  enforced.  The  rule  as  to  the  time  of  paying 
rent,  or  any  of  the  other  cases  mentioned  by  my  lord,  cannot,  I  think,  apply  to  this 
case.    But  one  of  the  plaintiff's  counsel  has  correctly  stated  the  nature  of  the  accept- 
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if  a  note  is  payable  at  a  bank,  a  suit  may  be  properly  commenced  on 
the  last  day  of  grace,  after  banking  hours,  without  demand  and  notice. 
But  it  seems  to  be  regarded  as  settled  in  this  State  and  in  Massa- 
chusetts, and  also  in  other  States,  upon  what  is  considered  the  weight 
of  authority  in  England,  that  an  action  cannot  be  maintained,  if  brought 
on  the  last  day  of  grace,  unless  previously  demanded  on  that  day,  or 
unless  made  payable  at  the  bank  on  that  day.  Greeley  v.  Thurston,^ 
Staples  V.  Franklin  Bank." 

These  suits  were  instituted  upon  promissory  notes,  which  were  in 
the  bank  on  the  last  day  of  grace  ;  and  the  oases  furnish  no  evidence  of 
a  previous  demand,  or  that  they  were  commenced  after  the  expiration 
of  business  hours  at  the  bank,  consequently  they  were  premature. 

Plaintiff'' s  nonsuit? 

or's  undertaking,  which  is,  to  pay  the  bill  on  demand  on  any  part  of  the  third  day  of 
grace ;  and  that  rule  is  now  so  well  established  that  it  will  be  extremely  dangerous 
to  depart  from  it.  With  regard  to  foreign  bills  of  exchange,  all  the  books  agree  that 
the  protest  must  be  made  on  the  last  day  of  grace.  Now,  that  supposes  a  default  in 
payment,  for  a  protest  cannot  exist,  unless  default  be  made.  But,  if  the  party  has  till 
the  last  moment  of  the  day  to  pay  the  bill,  the  protest  cannot  be  made  on  that  day. 
Therefore,  the  usage  on  bills  of  exchange  is  established:  they  are  payable  any  time 
on  the  last  day  of  grace  on  demand,  provided  tliat  demand  be  made  within  reason- 
able hours.  A  demand  at  a  very  early  hour  of  the  day  —  at  two  or  three  o'clock  in  the 
morning  —  would  be  at  an  unreasonable  hour;  but,  on  the  other  hand,  to  say  that 
the  demand  should  be  postponed  till  midnight  would  be  to  establish  a  rule  attended 
with  mischievous  consequences.  If  this  case  were  to  be  governed  by  any  analogy  to 
the  demand  of  rent,  payment  of  a  bill  of  exchange  could  not  be  demanded  till  sun- 
set ;  and,  if  so,  the  situation  of  bankers  would  be  extremely  hazardous  ;  for  they 
would  then  be  obliged  to  send  out  their  clerks  at  night  with  bills  to  a  very  consider- 
able amount,  all  of  which  must  be  presented  within  a  short  space  of  time,  though  to 
houses  in  different  parts  of  the  town.'' 

In  Staples  v.  Franklin  Bank,  supra,  Shaw,  C.  J.,  said  (p.  56)  :  "  On  the  whole,  we 
think  the  weight  of  authority  is  in  favor  of  the  conclusion  to  which  we  have  come  ; 
and,  if  it  were  now  a  new  question,  it  seems  to  follow,  on  legal  principles,  as  a.  fair 
and  legitimate  conclusion  from  the  established  fact  that  the  contract  of  the  acceptor 
or  maker  is  broken  by  a  neglect  or  refusal  to  pay  on  demand,  within  reasonable 
time,  on  the  last  day  of  grace,  that  the  holder  may  then  have  his  remedy  by  action." 

The  refusal  of  an  acceptor  to  pay  a  bill  in  the  morning  of  the  day  of  maturity  is 
an  act  of  bankruptcy,  notwithstanding  a  subsequent  payment  of  the  bill  on  the  same 
day.     Colkett  v.  Freeman,  2  T.  E.  59.  — Ed. 

1  4  Greenl.  479.  2  1  Met.  43. 

'  Greeley  v.  Thurston,  4  Greenl.  479;  Gordon  v.  Parmelee,  15  Gray,  413;  Estes  v. 
Tower,  102  Mass.  65,  accord. 

See  supra,  p.  87,  u.  1.  —  Ed. 
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R.  W.  "WOODRUFF  and  Others  v.  J.  F.  HILL  and  Another. 

In  the  Supreme  Judicial  Court,  Massachusetts,  November 

11,  23,  1874. 

[Beported  in  116  Massachusetts  Reports,  310  ] 

Contract  upon  a  promissory  note  for  $1,352.70.  At  the  trial  in 
the  Superior  Court,  before  Putnam,  J.,  the  plaintiffs  offered  evidence 
tending  to  prove  that  the  defendants  made  the  note,  and  that  the 
payees  indorsed  it  before  maturity  to  the  plaintiffs,  who  paid  to  the 
payees  at  the  time  of  the  indorsement,  and  as  the  consideration  there- 
for, $699.48  in  cash,  and  credited  the  payees  with  1629.55,  in  payment 
of  a  pre-existing  debt  due  from  them  to  the  plaintiffs,  the  balance  of 
said  note  amounting  to  $23.67,  being  charged  and  allowed  for  interest. 
The  payees  of  the  note  and  the  plaintiffs  are  residents  of  New  York, 
and  the  indorsement  was  made  in  that  State.  The  defendants  are 
residents  of  Boston,  in  this  Commonwealth ;  and  the  note  was  made 
and  was  payable  in  Boston. 

The  defendants  offered  to  prove  that  by  the  law  of  New  York  the 
plaintiffs,  upon  the  above  evidence,  were  not  bona  fide  holders  for 
value  except  as  to  the  amount  of  the  money  paid  by  them  to  the 
payees  at  the  time  of  the  indorsement ;  that  the  note  was  given  by 
them  without  consideration  to  the  payees,  they  agreeing  not  to  use 
the  same  except  as  collateral  to  their  own  note,  to  raise  money  upon ; 
and  that,  as  between  them  and  the  payees,  the  transfer  of  the  note  to 
the  plaintiffs  was  fraudulent.  The  defendants  did  not  contend  that 
the  plaintiffs  had  any  knowledge  of  the  want  of  consideration  of  the 
note,  or  of  the  purpose  for  which  it  was  given. 

The  judge  ruled  that  the  facts  offered  by  the  defendants  would  not, 
if  proved,  constitute  a  defence,  and  that  the  law  of  this  Commonwealth 
and  not  the  law  of  New  York  governed,  and  instructed  the  jury  to 
return  a  verdict  for  the  plaintiffs  for  the  -whole  amount  of  the  note. 
The  defendants  alleged  exceptions. 

A.  A.  Ranney,  for  the  defendants. 

H.  J.  Boardman  and  C.  Blodgett,  for  the  plaintiffs. 

Gray,  C.  J.  The  note  was  made  in  Massachusetts,  and  the  contract 
of  the  makers  with  the  payees  and  with  any  indorsee  thereof  was  to 
be  performed  here,  and  governed  by  our  law.  Story,  Confl.  Laws,  §  §  317, 
344,  345.  By  that  law,  the  facts  offered  to  be  proved  at  the  trial  consti- 
tuted no  defence.     Blanchard  v.  Stevens.'  Exceptions  overruled. 

1  8  Gush.  162. 
Vol.  II.  '^ 
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NORMAN  V.  NORMAN. 

In  the  Sopeeme  Couet,  Indiana,  December  8,  1858. 

[Reported  in  11  Indiana  Reports,  288.] 

Appeal  from  the  Wayne  Court  of  Common  Pleas. 

Davison,  J.  —  Phoebe  Norman,  on  the  12th  of  July,  1855,  filed  in 
the  clerk's  office  of  the  Common  Pleas  the  following:  — 

"Estate  of  Mallory  Norman,  deceased,  to  Phoebe  Norman,  Dr. 

"  To  amount  of  note  and  receipt,  copies  of  which  read  thus : 

"January  1,  1852.  Two  years  after  date,  I  promise  to  pay  Phoebe 
Norman  $500,  without  interest,  for  value  received.  [Signed]  Mal- 
lory Norraan." 

"  March  17, 1851.  Received  of  Phoebe  Norman  $303,  without  inter- 
est, on  William  Norman's  estate,  for  value  received.  [Signed]  Mal- 
lory Norman." 

At  the  April  term,  1856,  said  administratrix  appeared  and  answered,' 
That  on  the  30th  of  November,  1S42,  one  William  Norman  made  his 
last  will  and  testament,  a  copy  of  which  is  filed  with  the  answer, 
whereby  he  gave  his  property  therein  mentioned  to  said  Phoebe  Nor- 
man, his  wife,  for  and  during  the  period  of  her  natural  life,  with 
remainder  over  to  his  heirs,  naming  them,  one  of  whom  was  the  said 
Mallory  Norman,  the  son  of  said  William  and  Phoebe.  Defendant 
avers  that,  upon  William  Norman's  death,  she,  Phoebe,  took  possession 
of  all  the  property  bequeathed  by  said  will,  and,  during  the  life  of 
Mallory  Norman,  paid  him  the  moneys  set  forth  in  the  complaint,  as 
an  advancement  on  his  interest  in  said  estate,  and  took  the  note  and 
receipt  therein  described  to  show  the  amount  he  had  received  on  that 
interest,  with  no  intention  of  ever  calling  on  him  to  refund  the  same, 
or  any  part  thereof,  but  with  the  understanding  and  agreement  that 
the  same  should  be  an  advancement,  as  before  stated.  Wherefore, 
defendant  says  that  the  estate  of  Mallory  Norman  does  not  owe  the 
sums  sued  for,  &c.  To  this  defence  there  was  no  reply.  Verdict  for 
the  defendant. 

Motions  for  a  new  trial,  and  in  arrest  denied,  and  judgment  ren- 
dered on  the  verdict. 

The  appellant  insists  that  the  defence  is  not  effective,  because  it 
sets  up  a  verbal,  contemporaneous  agreement,  varying  the  terms  of  the 
note  and  receipt.  There  are  various  decisions  to  the  effect  that  such 
an  agreement  is  a  nullity ;  but  the  decisions  thus  made  are  applied  to 
cases  in  which  the  verbal  contemporaneous  agreement  relates  to 
instruments  conceded  to  be  on  a  valid  consideration,  and  operative. 
But  here,  the  defence  is  that  the  note  and  receipt  were  not  originally 

1  Only  so  much  of  the  case  is  given  as  relates  to  this  answer.  —  Ed. 
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intended  to  be  enforced ;  that  they  were  given  merely  to  show  the 
amonnt  ■which  had  been  advanced  to  Mallory  Norman,  on  his  interest 
under  the  will  of  William  Norman,  deceased.  Prior  to  the  rules  of 
pleading  now  in  force,  the  case  made  by  the  defendant  below  would 
have  entitled  her,  in  equity,  to  a  cancellation  of  the  instruments  in 
suit.  Sherman  v.  Sherman,*  and  cases  there  cited.  And  the  result 
seems  to  be  —  there  being  now  no  distinct  court  of  equity  —  that  the 
matter  stated  in  the  answer  is  well  pleaded  as  an  equitable  defence  to 
the  action.  Van  Santv.  PI.  505,  et  seq.  In  our  opinion,  —  there 
being  no  reply  —  the  answer  must  be  taken  as  true.  It  is  an  avail- 
able defence.     The  judgment  must  be  affirmed. 

Per  Curiam.      The  judgment  is  affirmed  with  costs? 


STEWART  V.  ANDERSON. 
In  thb  Sfpeemb  Cotjkt,  Ikdiana,  Novbmbbb  Teem,  1877. 

\Reported  in  59  Indiana  Reports,  375.] 

Feom  the  Shelby  Circuit  Court. 

Perkins,  J.  Suit  by  Anderson,  the  payee,  against  Stewart,  the 
maker,  upon  a  promissory  note. 

Answer  in  three  paragraphs : 

1.  That  the  note  was  delivered  to  the  agent  of  the  payee  as  an 
escrow,  and  its  absolute  delivery  had  never  been  authorized.' 

A  demurrer  was  sustained  to  this  paragraph. 

As  to  the  ruling  upon  the  demurrer,  it  may  be  observed,  it  is  a 
general  rule  of  law  that  a  written  instrument  cannot  be  delivered  to 
the  payee  or  his  agent  as  an  escrow.^  Madison  Co.  v.  Stevens,^  Dear- 
dorff  V.  Foresman,"  Roche  v.  Roanoke  Seminary.' 

Judgment  affirmed. 

1  3  Ind.  R.  337. 

2  Ayer  v.  Duncan,  50  Cal.  327  (semhle) ;  Peatody  v.  Peabody,  59  Ind.  556 ;  Hardin 
V.  Wright,  32  Mo.  452 ;  Seymour  v.  Cowing,  4  Abb.  App.  300  ;  1  Keyes,  532,  o.  c. ; 
Morris  V.  Faurot,  21  Oh.  St.  155;  Hamburger  v.  Miller,  48  Md.  317  (indorsement); 
Powers  V.  French,  1  Hun,  582  (indorsement) ;  Davis  v.  Morgan,  64  N.  Ca.  570  (indorse- 
ment) ;  accord. 

Shaw  V.  Shaw,  50  Me.  94 ;  Billings  v.  Billings,  10  Cush.  178  (But  see  Watkins 
V.  Bowers,  119  Mass.  383,  contra. 

8  Only  so  much  of  the  case  as  relates  to  this  paragraph  is  given.  —Ed. 

1  Scott  V.  State  Bank,  9  Ark.  36 ;  Badcock  v.  Stedman,  1  Root,  87 ;  Walker  v. 
Crawford,  56  111.  444,  449  (semble) ;  Massman  v.  Holscher,  49  Mo.  87;  Henshaw  «. 
Dutton,  59  Mo.  139  ;  Jones  v.  Shaw,  67  Mo.  667,  accord. 

See  also  Towers  v.  Richardson,  6  Ala.  351. 

MiUer  v.  Gamble,  4  Barb.  146 ;  Seymour  v.  Cowing,  4  Abb.  App.  200  ;  1  Keyes, 
582  s.  o. ;  Benton  v.  Martin,  52  N.  Y.  570 ;  Sweet  v.  Stevens,  7  R.  I.  875,  contra. 

See  also  Simonton  v.  Steele,  1  Ala.  357. 

6  10  Ind.  1.  8  24  Ind.  481.  '  56  Ind.  198. 
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SECTION    II. 
Drawer  and  Indorser. 

DTJCKMANEE   v.  KECKWITH. 

In  the  King's  Bench,  Michaelmas  Teem,  1691. 

[Reported  in  Comberbach,  176.] 

A  BILL  of  exchange  is  drawn,  payable  to  J.  S.  (not  saying  or  order). 
J.  S.  assigns  this  bill  by  indorsement,  and  the  action  is  brought  against 
J.  S. 

Holt,  C.  J.  If  this  be  a  bill  which  is  assignable,  then  clearly  the 
action  lieth ;  but  here  the  question  is  whether  this  will  amount  to  a 
new  bill  to  charge  the  indorser.  I  agree,  if  it  were  payable  to  J.  S. 
or  order,  then  it  is  assignable;  and  you  may  have  your  action  against 
the  indorser,  or  resort  to  the  first  drawer.' 

1  "  Now,  exception  was  taken  that  one  bill  was  payable  to  the  defendant  only, 
without  the  words  or  fa's  order,  and,  therefore,  not  assignable  by  the  indorsement; 
and  the  Chief  Justice  did  ngree  that  the  indorsement  of  that  bill  did  not  make  him 
that  drew  the  bill  chargeable  to  the  indorsee ;  for  the  words,  or  to  his  order,  give 
authority  to  the  plaintiff  [defendants]  to  assign  it  by  indorsement,  and  it  is  an 
agreement  by  the  first  drawer  that  he  would  answer  it  to  the  assignee ;  but  the 
indorsement  of  a  bill  which  has  not  the  words  or  to  his  order  is  good,  or  of  the  same 
effect  betwixt  the  indorser  and  the  indorsee,  to  make  the  indorser  chargeable  to  the 
indorsee."  Per  Holt,  C.  J.,  in  Hill  v.  Lewis,  1  Salk.  1.32  ;  and  see,  to  the  same  effect, 
Plimley  v.  Westley,  2  B.  N.  C.  249 ;  Heifer  v.  Alden,  3  Minn.  332  {semble) ;  White  v. 
Low,  7  Barb.  204;  Parker  v.  Riddle,  11  Oh.  102  [semble);  Leidy  v.  Tammany,  9 
Watts,  853;  Brenzer  v.  Wightman,  7  W.  &  S.  264;  Aldis  v.  Johnson,  1  Vt.  136; 
Carruth  v.  Walker,  8  Wis.  252.  Conf.  Bircleback  v.  Wilkins,  22  Pa.  26 ;  Raymond 
v.  Middleton,  29  Pa.  529. 

In  Long  o.  Smyser,  8  Iowa,  266 ;  Wilson  v.  Ralph,  8  Iowa,  450 ;  Hall  v.  Mono- 
han,  6  Iowa,  216 ;  Billingham  v.  Bryan,  10  Iowa,  317 ;  Josselyn  v.  Ames,  3  Mass. 
274 ;  Sweetser  v.  French,  2  Cush.  309 ;  Wareham  Bank  v.  Lincoln,  3  All.  192 ;  Sey- 
mour V.  Van  Slyck,  8  Wend.  403  (semble) ;  Cromwell  v.  Hewitt,  40  N.  Y.  491 ;  New- 
man V.  Frost,  52  N.  Y.  422  (semble) ;  Leidy  v.  Tammany,  9  Watts,  353  (semble),  the 
indorser  of  note  which  contained  no  words  of  negotiability  was  declared  to  assume 
the  liability  of  a  maker  of  a  new  note.  In  Prentiss  u.  Danielson,  5  Conn.  175;  Per- 
kins V.  Catlin,  11  Conn.  218  (semble),  a  similar  indorser  was  held  liable  as  a  guarantor 
of  the  collectibility  of  the  note ;  and  in  Wilson  v.  Mullen,  3  McC.  236  (semble) ;  Ben- 
ton V.  Gibson,  1  Hill  (S.  Ca.),  56,  a  similar  indorser  was  held  to  assume  no  liability 
whatever.  —  Ed. 
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WILLIAMS  V.  WILLIAMS. 
In  thb  Exchequer  Chambbe,  Eastee  Teem,  1693. 

[Reported  in  Cartkew,  269.] 

The  plaintiff,  Thomas  Williams,  being  a  goldsmith  in  Lombard 
Street,  brought  an  action  on  the  case  against  Joseph  Williams,  the 
projector  of  the  diving  engine,  and  declared  upon  a  note  drawn  by  one 
John  Pullin,  by  which  he  promised  to  pay  £12  10s.  unto  the  said 
Joseph  Williams  on  a  day  certain  ;  and  he  indorsed  the  note  for  value 
received  unto  one  Daniel  Foe,  who  indorsed  it  to  the  plaintiff  for  like 
value  received. 

And  now  the  plaintiff,  as  second  indorsee,  declared  in  this  manner, 
BS.  that  the  city  of  London  is  an  ancient  city,  Quodq.  habetur  et  a  tem- 
pore cujus  contrarium  memoria  hominum  non  existit  habebatur  quaedam 
antiqua  et  laudabilis  consuetudo  inter  mercatores  et  al.  personas  com- 
mercium  exercen,  infra  hoc  regnum  Anglise  residen.  usitat.  et  approbat., 
videl't,  &c. 

So  sets  forth  the  custom  of  merchants  concerning  notes  so  drawn 
and  indorsed  ut  supra,  by  which  the  first  indorser  is  made  liable  as 
well  as  the  second,  upon  failure  of  the  drawer,  and  then  sets  forth  the 
fact  thus :  — 

ss.  Cumque  etiam  quidam  Joh'es  Pullin  existen.  persona  quse  per  viam 
merchandisand.  commercium  habuit,  &c.  (on  such  a  day)  apud  London, 
prasdict.  videl't,  in  parochia  beatse  Marise  de  Arcubus  in  Warda  de 
Cheap,  secundum  usum  et  consuetud.  mercatorum  quandam  Billam  sive 
notam  in  scriptis  nomine  suo  subscript,  fecit  geren.  dat.,  &c.  Et  per 
eandem  Billam  sive  notam  promisit  solvere,  &c.,  setting  forth  the  note  ; 
and,  farther,  that  it  was  indorsed  by  the  defendant  to  Foe,  and  by 
Foe  to  the  plaintiff,  secundum  usum  et  consuetudin.  mercatorum  ;  and 
that  the  drawer,  having  notice  thereof,  refused  to  pay  the  money 
per  quod  the  defendant,  secundum  usum  et  consuetud.  mercatorum, 
became  liable  to  the  plaintiff,  and  in  consideration  thereof  promised  to 
pay  it,  &c.,  alleging  that  they  were  all  persons  who  traded  by  way  of 
merchandise,  &c. 

To  this  the  defendant  pleaded  a  frivolous  plea,  and  the  plaintiff 
demurred,  and  upon  the  first  opening  of  the  matter  had  judgment  in 
B.  R.,  and  now  the  defendant  brought  a  writ  of  error  in  the  Exchequer 
Chamber;  and  the  only  error  insisted  on  was  that  the  plaintiff  had 
not  declared  on  the  castom  of  merchants  in  London,  or  any  other  par- 
ticular place  (as  the  usual  way  is),  but  had  declared  on  a  custom 
through  all  England,  and,  if  so,  it  is  the  common  law,  and  then  it  ought 
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not  to  be  set  out  by  way  of  custom  ;  and,  if  it  ia  a  custom,  then  it  ought 
to  be  laid  in  some  particular  place  from  whence  a  venue  might  arise  to 
try  it. 

To  which  it  was  answered  that  this  custom  of  merchants  concerning 
bills  of  exchange  is  part  of  the  common  law,  of  which  the  judges  will 
take  notice  ex  officio,  as  it  was  resolved  in  the  case  of  Carter  and  Dow- 
rish ;  and  therefore  it  is  needless  to  set  forth  the  custom  specially  in 
the  declaration,  for  it  is  sufficient  to  say  that  such  a  person,  secundum 
usum  et  consuetudinem  mercatorum,  drew  the  bill :  therefore,  all  the 
matter  in  the  declaration  concerning  the  special  custom  was  merely 
surplusage,  and  the  declaration  good  without  it. 

The  judgment  was  affirmed} 


THE  GOVERNOR  AND  COMPANY  OF  THE  BANK  OF 
ENGLAND  v.   NEWMAN. 

In  thb  King's  Bench,  Mat  3,  1699. 

\Reported  in  Lord  Raymond,  442.] 

Bellamy  signed  a  bill  payable  to  Newman  or  bearer.  Newman 
came  to  the  Bank  of  England,  and  asked  how  much  money  they 
would  give  him  for  this  bill.  They  took  the  bill,  and  gave  him  so 
much  money,  allowing  so  much  for  discount.  After  that,  the  bank 
received  £10,000  of  Bellamy ;  and  afterwards  they  send  a  man  to 
demand  the  money  due  upon  this  bill  of  Bellamy ;  and  a  demand  was 
made  of  Bellamy's  servant,  who  did  not  pay  the  money.  And  after- 
wards Bellamy  fails,  and  the  bank  sue  Newman  for  the  money  which 
he  had  received  of  them  for  this  bill,  as  for  so  much  money  lent  by 
them.  And  upon  the  general  issue  pleaded,  it  being  tried  before 
Holt,  C.  J.,  in  London,  the  sitting  after  the  last  term,  the  verdict  was 
for  the  plaintiff,  against  his  opinion.  And  now  a  new  trial  was  granted, 
because  this  was  a  plain  sale  of  the  bill.  For,  per  Holt,  C.  J.,  if  a 
man  has  a  bill  payable  to  him  or  bearer,  and  he  delivers  it  over  for 
money  received,  without  indorsement  of  it,  this  is  a  plain  sale  of  the 
bill,  and  he  who  sells  it  does  not  become  a  new  security  ;2   but,  if  he 

1  Dunlop  V.  Silver,  1  Crancb,  App.  367 ;  Dunn  u.  Adams,  1  Ala.  627 ;  Irvin  v. 
Maury,  1  Mo.  194,  accord. 

Mandeville  v.  Riddle,  1  Cranch,  290 ;  5  Cranch,  322 ;  Harris  ».  Johnston,  3  Oranch, 
811 ;  Dunlop  v.  Harris,  6  Call,  16,  contra. 

See  Bullitt  v.  Scribner,  1  Blackf.  14.  —Ed. 

2  FydeU  v.  Clark,  1  Esp.  447;  Fenn  v.  Harrison,  3  T.  R.  757;  Emly  v.  Lye,  15 
East,  7  {semble);  Ex  parte  Shuttle  worth,  3  Ves.  Jr.  868;   Evans  v.  Whyle,  5  Bing. 


SECT.  11.]  LAMBEET   V.    OAKES.  103 

had  indorsed  it,  he  had  become  a  new  security,  and  then  he  had  been 
liable  upon  the  indorsement.^  But  upon  a  new  trial  the  jury  found 
for  the  plaintiffs. 


LAMBERT  v.  OAKES. 

In  the  King's  Bench,  Eastee  Teem,  1700. 

[Reported  in  1  Lord  Raymond,  443.] 

R.  SIGNED  a  note  under  his  hand,  payable  to  Oakes  or  his  order; 
Oakes  indorsed  it  to  Lambert ;  upon  which  Lambert  brought  the 
action  for  the  money  against  Oakes.  I'er  Holt,  C.  J.,  he  ought  to 
prove  that  he  had  demanded,  or  done  his  endeavor  to  demand,  this 
money  of  R.  before  he  can  sue  Oakes  upon  the  indorsement.^  The 
same  law,  if  the  bill  was  drawn  upon  any  other  person,  payable  to 
Oakes  or  order.  And  the  demand  to  entitle  Lambert  to  his  action 
niust  be  after  the  indorsement.  2.  Oakes  had  indorsed  this  blank  bill 
to  Lambert,  viz.,  by  the  writing  of  his  name  only,  upon  discount ;  and, 
therefore,  it  was  urged  by  Mr.  Northey  that  this  was  a  plain  sale  of 
the  bill,  and  the  indorsement  shall  not  subject  the  indorser  to  an 
action,  because  the  bill  cannot  be  sold,  to  entitle  the  vendee  to  take 
the  benefit  of  it,  without  indorsement ;  and  the  practice  among  mer- 
chants is  so.     But  Holt,  e  contra ;  for  their  practice  cannot  alter  the 

485 ;  Corbit  v.  Bank  of  Smyrna,  2  Harringt.  235;  Burgess  v.  Chapin,  5  R.  I.  225; 
Barton  v.  Trent,  3  Head,  167  {semble) ;  Edmunds  t>.  Digges,  1  Grat.  359,  accord. 

So,  if  the  holder  of  a  bill  under  a  blank  indorsement  writes  above  the  signature  of 
the  indorser  in  blank,  "Pay  to  A.,"  and  then  delivers  the  bill  to  A.,  he  does  not 
thereby  become  liable  to  A.  as  an  indorser.  Vincent  v.  Horlock,  1  Camp.  442;  Ex 
parte  Isbester,  1  Rose,  20.     See  Bland  v.  Ryan,  Peake,  Add.  39.  —  Ed. 

1  Hill  u.  Lewis,  Skin.  410;  1  Salk.  1.32;  Cox  v.  Adams,  2  Ga.  158;  Tillman  v. 
Aillea,  13  Miss.  373 ;  Brush  v.  Reeves,  3  Johns.  439 ;  Dean  v.  Hall,  17  Wend.  213 ; 
Seabury  v.  Hungerford,  2  Hill,  80;  Eccles  v.  Ballard,  2  MoC.  388;  Allwood  v. 
Haseldon,  2  Bail.  457 ;  Pride  v.  Berkeley,  5  Rich.  537 ;  Davis  v.  Wilson,  31  Tex. 
136,  accord. 

Nelson  v.  Dubois,  13  Johns.  175  (overruled) ;  Frampton  v.  Dudley,  1  N.  &  McC. 
129;  Tuten  v.  Ryan,  1  Speer,  240,  contra.  — Ed. 

'  Darrach  v.  Savage,  1  Show.  155 ;  Rushton  v.  Aspinall,  2  Doug.  679 ;  Bridges  -•. 
Berry,  3  Taunt.  130 ;  Alexandria  Bank  v.  Young,  2  Cranch,  C.  C.  52 ;  Grade  v.  Sand- 
ford,  9  Ark.  233  ;  Dwight  v.  Scovil,  2  Conn.  654 ;  Beckwith  v.  Carleton,  14  Ga.  691 ; 
Red'  Oak  Bank  w.  Orvis,  40  Iowa,  332;  Union  Co.  v.  Rodd,  26  La.  An.  715;  Long  v. 
Stephenson,  72  N.  Ca.  569,, accord. 

The  guarantor  of  a  note  is  liable  if  the  note  is  not  paid  at  maturity,  even  though 
it  has  not  been  presented  to  the  maker  for  payment.  Walton  v.  Mascall,  13  M.  &  W. 
452  ;  Gage  v.  Mech.  Bank,  79  111.  62.  — Ed. 


104  HEYLYN   AND    OTHERS   V.   ADAMSOK.         [CHAP.  VI. 

law;  and  the  indorsement,  though  upon  discount,  will  subject  the 
indorser  to  an  action,  because  it  is  a  conditional  warranty  of  the  bill, 
and  makes  a  new  contract,  in  case  the  person  upon  whom  it  was  drawn 
does  not  pay  it.  3.  Per  Holt,  C.  J. :  If  A.  indorses  a  bill  blank  to  B., 
he  thereby  put  it  in  the  power  of  B.  to  overwrite  what  B.  pleases. 
4.  If  the  indorsee  does  not  demand  the  money  payable  by  the  bill  of 
the  person  upon  whom  it  is  drawn  in  convenient  time,  and  afterwards 
he  fails,  the  indorser  is  not  liable.  5.  If  the  action  be  brought  against 
the  indorser,  it  is  not  necessary  to  prove  the  hand  of  the  drawer ;  for, 
though  it  be  forged,  the  indorser  is  liable.^ 


HEYLYN  AND  Others  v.  ADAMSON". 
In  the  King's  Bench,  November  20,  1758. 

[Reported  in  2  Burrow,  669.]' 

This  was  an  action  on  the  case  upon  promises.  And  the  first  count 
in  the  declaration  was  upon  an  inland  bill  of  exchange,  drawn  by  Robert 
Carrick  and  directed  to  William  Dods,  dated  the  13th  day  of  March, 
1756  ;  whereby  the  said  Robert  Carrick  required  the  said  William  Dods 
to  pay  to  the  defendant,  or  his  order,  £100,  at  forty  days  after  date, 
value  received,  as  advised  by  the  said  Robert  Canick  :  which  said  bill 
was  indorsed  by  the  said  defendant  (Eleanor  Adamson)  to  the  said 
plaintiffs,  and  was  accepted  by  the  said  Dods,  but  not  paid  by  him. 

Upon  the  trial  of  this  cause  before  Lord  Mansfield,  at  the  sittings 
after  the  last  Hilary  term  at  Guildhall,  it  was  proved  on  the  part  of 
the  plaintiffs  that  said  Robert  Carrick  made  the  bill;  and  that  the 
defendant  indorsed  it  to  the  plaintiffs,  and  that  the  said  William  Dods 
accepted  it,  but  afterwards  refused  payment ;  and  that  the  plaintiffs 
thereupon,  on  the  day  it  became  payable,  carried  it  to  be  protested  for 
the  non-payment,  and  soon  afterwards  brought  their  action  thereon 
against  the  defendant ;  but  it  did  not  appear  on  the  trial  that  the 
drawer  of  the  bill  had  any  notice  of  such  non-payment,  or  that  any 
demand  of  the  money  was  ever  made  on  him  before  the  commence- 
ment of  the  suit. 

It  was  thereupon  objected  by  the  defendant's  counsel,  "that  the 
action  would  not  lie  against  the  defendant  (the  indorser),  until  a 
demand  of  payment  had  been  made  upon  the  drawer  ; "  and,  as  no  such 

1  "Williams  v.  Soayran,  2  Barnard.  82,  accord.  —  Ed. 
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demand  was  proved  to  have  been  made  on  the  drawer,  the  plaintiffs 
ought  therefore  to  be  nonsuited. 

LoED  Mansfield  directed  a  verdict  to  be  given  upon  the  said  first 
count,  for  the  plaintiffs,  for  £100  damages  and  40s.  costs,  subject  to 
the  opinion  of  the  court,  "  whether,  upon  this  case,  the  plaintiffs  were 
entitled  to  recover." 

A  case  was  accordingly  stated  for  the  opinion  of  the  court,  and 
signed  by  Sir  Richard  Lloyd  for  the  plaintiffs,  and  by  Mr.  Norton  for 
the  defendant. 

The  only  question  was  whether,  in  an  action  brought  upon  an  inland 
bill  of  exchange,  by  the  indorsee  against  an  indorser,  this  objection, 
"  that  no  evidence  was  given  at  the  trial  of  notice  to  the  drawer  of  the 
bill,  or  even  of  making  any  inquiry  after  him,"  was  a  ground  of  nonsuit. 

It  was  argued  on  Tuesday  last  (the  14th  instant),  by  Mr.  Serjeant 
Davey  for  the  plaintiff,  and  Mr.  Rooks  for  the  defendant.^ 

LoED  Mansfield  now  delivered  the  resolution  of  the  court. 

His  lordship  said,  he  could  not  persuade  himself  that  there  had 
really  been  such  a  variety  of  opinions  upon  this  question  at  Nisi  Prius, 
as  had  been  mentioned  at  the  bar.  But,  however  that  may  be,  it  must 
now  be  determined  upon  the  nature  of  the  transaction,  general  con- 
venience, and  the  authority  of  deliberate  resolutions  in  court. 

A  bill  of  exchange  is  an  order  or  command  to  the  drawee  who  has, 
or  is  supposed  to  have,  effects  of  the  drawer  in  his  hands  to  pay. 
When  the  drawee  has  accepted,  he  is  the  original  debtor ;  and  due 
diligence  must  be  used  in  applying  to  him.  The  drawer  is  only  liable 
in  default  of  payment  by  him,  due  diligence  having  been  used ;  and, 
therefore,  if  the  acceptor  is  not  called  upon  within  a  reasonable  time 
after  the  bill  is  payable,  and  happens  to  break,  the  drawer  is  not  liable 
at  all. 

Every  man,  therefore,  who  takes  a  bill  of  exchange,  must  know 
where  to  call  upon  the  drawee,  and  undertakes  to  demand  the  money 
of  him. 

"When  that  bill  of  exchange  is  indorsed  by  the  person  to  whom  it 
was  made  payable,  as  between  the  indorser  and  indorsee,  it  is  a  new 
bill  of  exchange,  and  the  indorser  stands  in  the  place  of  the  drawer : 
the  indorsee  undertakes  to  demand  the  money  of  the  drawee.  If  he 
neglects  and  the  drawee  becomes  insolvent,  the  loss  falls  upon  himself. 
If  the  indorsee  is  diligent,  and  the  drawee  refuses  payment,  his  im- 
mediate remedy  is  against  the  indorser  ;  and  it  was  very  properly  ob- 
served that  the  Act  of  9, 10  W.  III.,  requires  notice  of  the  protest  to  be 
given  "  to  the  person  from  whom  the  bill  was  received."    He  may  have 

1  The  arguments  of  counsel  have  been  omitted. — Ed. 
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another  remedy  against  the  first  drawer,  as  assignee  to,  and  standing 
in  the  place  of,  the  indorser. 

The  indorsee  does  not  trust  to  the  credit  of  the  original  drawer : 
he  does  not  know  whether  such  a  person  exists  or  where  he  lives,  or 
whether  his  name  may  have  been  forged.  The  indorser  is  his  drawer, 
and  the  person  to  whom  he  originally  trusted,  in  case  the  drawee  should 
not  pay  the  money.  There  is  no  difference  in  this  respect  between 
foreign  and  inland  bills  of  exchange,  except  as  to  the  degree  of  incon- 
venience :  all  the  arguments  from  law  and  the  nature  of  a  transaction 
are  exactly  the  same  in  both  cases. 

As  to  foreign  bills  of  exchange,  the  question  was  solemnly  deter- 
mined by  this  court,  upon  very  satisfactory  grounds,  in  the  case  of 
Bromley  v.  Frazier,^  that  was  "  an  action  upon  the  case  upon  a  foreign 
bill  of  exchange,  by  the  indorsee  against  the  indorser  ; "  and  on  gene- 
ral demurrer  it  was  objected  "  that  they  had  not  shown  a  demand  upon 
the  drawer,  in  whose  default  only  it  is  that  the  indorser  warrants." 
And  because  "  this  was  a  point  unsettled,"  and  on  which  there  are  con- 
tradictory opinions  in  Salkeld,  131  and  133,  the  court  took  time  to  con- 
sider of  it.  And  on  the  second  argument  they  delivered  their  opinions, 
"  that  the  declaration  was  well  enough  for  the  design  of  the  law  of 
merchants  in  distinguishing  these  from  all  other  contracts,  by  making 
them  assignable,  was  for  the  convenience  of  commerce,  that  they  might 
pass  from  hand  to  hand  in  the  way  of  trade,  in  the  same  manner  as  if 
they  were  specie.  Now,  to  require  a  demand  upon  the  drawer  will  be 
laying  such  a  clog  upon  these  bills  as  will  deter  everybody  from  taking 
them.  The  drawer  lives  abroad,  perhaps  in  the  Indies,  where  the  in- 
dorsee has  no  correspondent  to  whom  he  can  send  the  bill  for  a  demand  ; 
or  if  he  could,  yet  the  delay  would  be  so  great  that  nobody  would 
meddle  with  them.  Suppose  it  was  the  case  of  several  indorsements, 
must  the  last  indorsee  travel  round  the  world  before  he  can  fix  his 
action  upon  the  man  from  whom  he  received  the  bill  ?  In  common 
experience,  everybody  knows  that  the  more  indorsements  a  bill  has, 
the  greater  credit  it  bears :  whereas,  if  those  demands  are  all  neces- 
sary to  be  made,  it  must  naturally  diminish  the  value,  by  how  much 
the  more  difficult  it  renders  the  calling  in  the  money.  And  as  to  the 
notion  that  has  prevailed,  that  the  indorser  warrants  only  in  default  of 
the  drawer,  there  is  no  color  for  it,  for  every  indorser  is  in  the  nature 
of  a  new  drawer ;  and,  at  Nisi  Prius,  the  indorsee  is  never  put  to 
prove  the  hand  of  the  first  drawer,  where  the  action  is  against  an  in- 
dorser. The  requiring  a  protest  for  non-acceptance  is  not  because  a 
protest  amounts  to  a  demand ;  for  it  is  no  more  than  a  giving  notice 

I  1  Stra.  441. 
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to  the  drawer  to  get  his  effects  out  of  the  hands  of  the  drawee,  who 
(by  the  other's  drawing)  is  supposed  to  have  sufficient  wherewith  to 
satisfy  the  bill."  Upon  the  whole,  they  declared  themselves  to  be  of 
opinion  "  that,  in  the  case  of  a  foreign  bill  of  exchange,  a  demand 
upon  the  drawer  is  not  necessary  to  make  a  charge  upon  the  indorser ; 
but  the  indorsee  has  his  liberty  to  resort  to  either  for  the  money :  con- 
sequently, the  plaintiff  (they  said)  must  have  judgment." 

Every  inconvenience  here  suggested  holds  to  a  great  degree,  and  every 
other  argument  holds  equally  in  the  case  of  inland  bills  of  exchange. 

We  are  therefore  all  of  opinion  "  that,  to  entitle  the  indorsee  of  an 
inland  bill  of  exchange  to  bring  an  action  against  the  indorser,  upon 
failure  of  payment  of  the  drawee,  it  is  not  necessary  to  make  any 
demand  of,  or  inquiry  after,  the  first  drawer." 

The  law  is  exactly  the  same,  and  fully  settled  upon  the  analogy  of 
promissory  notes  to  bills  of  exchange,  which  is  very  clear,  when  the 
point  of  resemblance  is  once  fixed. 

While  a  promissory  note  continues  in  its  original  shape  of  a  promise 
from  one  man  to  pay  to  another,  it  bears  no  similitude  to  a  bill  of 
exchange.  When  it  is  indorsed,  the  resemblance  begins ;  for  then  it 
is  an  order  by  the  indorser  upon  the  maker  of  the  note  (his  debtor  by 
the  note)  to  pay  to  the  indorsee.  This  is  the  very  definition  of  a  bill 
of  exchange. 

The  indorser  is  the  drawer,  the  maker  of  the  note  is  the  acceptor, 
and  the  indorsee  is  the  person  to  whom  it  is  made  payable.  The  in- 
dorser only  undertakes,  in  case  the  maker  of  the  note  does  not  pay. 
The  indorsee  is  bound  to  apply  to  the  maker  of  the  note,  he  takes  it 
upon  that  condition,  and  therefore  must,  in  all  cases,  know  who  he  is 
and  where  he  lives ;  and  if,  after  the  note  becomes  payable,  he  is  guilty 
of  a  neglect,  and  the  maker  becomes  insolvent,  he  loses  the  money  and 
cannot  come  upon  the  indorser  at  all. 

Therefore,  before  the  indorsee  of  a  promissory  note  brings  an  action 
against  the  indorser,  he  must  show  a  demand,  or  due  diligence  to  get 
the  money  from  the  maker  of  the  note ;  just  as  the  person  to  whom 
the  bill  of  exchange  is  made  payable  must  show  a  demand,  or  due 
diligence  to  get  the  money  from  the  acceptor,  before  he  brings  an 
action  against  the  drawer.  This  was  determined  by  the  whole  Court 
of  Common  Pleas,  upon  great  consideration,  in  Pasch.  4  G.  II.,  as  cited 
by  my  Lord  Chief  Justice  Lee,  in  the  case  of  Collins  v.  Butler.^ 

So  that  the  rule  is  exactly  the  same  upon  promissory  notes  as  it  is 
upon  bills  of  exchange ;  and  the  confusion  has,  in  part,  arisen  from  the 
maker  of  a  promissory  note  being  called  the  drawer ;  whereas,  by  com- 
parison to  biUs  of  exchange,  the  indorser  is  the  drawer. 

1  2  Stra.  1087. 
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All  the  authorities,  and  particularly  Lord  Hardwicke,  in  the  case  of 
Hamraerton  v.  Mackrel  ^  (according  to  my  brother  Denison's  state  of 
•what  his  lordship  said),  put  promissory  notes  and  inland  bills  of  ex- 
change just  upon  the  same  footing,  and  the  statute  expressly  refers  to 
inland  bills  of  exchange. 

But  the  same  law  must  be  applied  to  the  same  reason,  to  the  sub- 
stantial resemblance  between  promissory  notes  and  bills  of  exchange ; 
and  not  to  the  same  sound,  which  is  equally  used  to  describe  the  makers 
of  both. 

My  Lord  Chief  Justice  Holt  is  quoted  as  being  of  opinion  "  that,  in 
actions  upon  bills  of  exchange,  it  is  necessary  to  prove  a  demand  upon 
the  drawer."  For  proof  of  this,  the  principal  case  referred  to  is  that  of 
Lambert  v.  Oakes,  reported  in  three  books,  1  Ld.  Raymond,  1  Salk., 
and  12  Mod. 

In  1  Ld.  Raym.  443,  it  appears  manifestly  that  the  question  arose 
upon  a  promissory  note.  "  R.  signed  a  note  under  his  hand,  payable 
to  Oakes  or  his  order ;  Oakes  indorsed  it  to  Lambert ;  upon  which 
Lambert  brought  the  action  for  the  money  against  Oakes.  Per  Holt, 
C  J.,  he  ought  to  prove  that  he  had  demanded,  or  done  his  endeavor  to 
demand,  this  money  of  R.  before  he  can  sue  Oakes  upon  the  indorsement. 
The  same  law,  if  the  bill  was  drawn  upon  any  other  person,  payable 
to  Oakes  or  order ;  "  that  is,  "  A  demand  must  be  made  of  the  person 
upon  whom  the  bill  is  drawn."  And  other  parts  of  the  case  manifestly 
show  this  to  have  been  the  meaning.  For  my  Lord  Chief  Justice  Holt 
is  reported  to  have  said,  "  The  indorsement  will  subject  the  indorser  to 
an  action ;  because  it  makes  a  new  contract,  in  case  the  person  upon 
whom  it  is  drawn  does  not  pay  it."  Again,  "  If  the  indorsee  does  not 
demand  the  money  payable  by  the  bill  of  the  person  upon  whom  it  is 
drawn  in  convenient  time,  and  afterwards  he  fails,  the  indorser  is  not 
liable." 

In  Salkeld,  the  case  is  confounded :  it  is  stated  to  be  a  bill  of  ex- 
change, and  "  that  the  demand  must  be  made  upon  the  drawer,  or  him 
upon  whom  it  was  drawn."  My  Lord  Chief  Justice  Holt  had  said 
that  a  demand  must  be  made  of  the  maker  of  a  promissory  note  (call- 
ing him  the  drawer),  and,  in  the  case  of  a  bill  of  exchange,  of  him 
upon  whom  the  bill  is  drawn.  The  report  jumbles  both  together,  as 
applied  only  to  a  bill  of  exchange ;  misled,  I  dare  say,  by  the  equivo- 
cal sound  of  the  term  drawer,  and  by  the  Chief  Justice's  reasoning,  in 
the  case  of  a  promissory  note,  from  the  law  upon  bills  of  exchange. 

In  12  Modern,  244,  the  case  is  mistaken  too,  and  stated  as  upon  a 
bill  of  exchange,  and  as  a  determination  "  that  there  must  be  a  demand 
upon  the  drawer  of  the  bill  of  exchange ; "  and  yet  the  report  itself 

1  M.  10  G.  11 
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shows  demonstrably  ttat  what  was  said  by  my  Lord  Chief  Justice  Holt 
was  applied  to  the  maker  of  a  promissory  note  (calling  him  the  drawer). 
For  the  report  makes  him  argue,  "  So  if  the  bill  was  drawn  on  any 
other  person,  payable  to  Oakes  or  order,"  which  shows  that  the  case 
in  judgment  was  not  a  bill  drawn  upon  another  person,  but  payable 
only  to  Oakes,  by  R.  himself. 

It  seems  to  me  as  if  Lord  Chief  Justice  Holt,  in  that  case,  had  con- 
sidered the  drawee  of  a  bill  of  exchange  in  the  same  light  as  the 
maker  of  a  promissory  note ;  but  loose  and  hasty  notes,  misled  by 
identity  of  sound,  have  misapplied  what  was  said  of  the  drawer  of  a 
promissory  note  to  the  drawer  of  a  bill  of  exchange,  and  to  such  a 
degree  misapplied  it  that  two  reports  out  of  the  three  have  stated 
the  question  as  arising  upon  a  bill  of  exchange,  which  is  manifestly 
otherwise. 

But,  be  this  conjecture  as  it  may,  we  are  all  of  opinion  "  that  in 
actions  upon  inland  bills  of  exchange,  by  an  indorsee  against  an  in- 
dorser,  the  plaintiff  must  prove  a  demand  of,  or  due  diligence  to  get 
the  money  from  the  drawee  (or  acceptor),  but  need  not  prove  any 
demand  of  the  drawer ;  and  that,  in  actions  upon  promissory  notes  by 
an  indorsee  against  the  indorser,  the  plaintiff  must  prove  a  demand  of, 
or  due  diligence  to  get  the  money  from,  the  maker  of  the  note." 

Accordingly,  the  rule  was,  that  the  postea  be  delivered  to  the 
plaintiff} 


BLESARD  V.  HIRST  and  Anotheb. 
In  the  King's  Bench,  Novembee  20,  1770. 

[Reported  in  5  Burrow,  2670.] 

Tms  was  an  action  brought  against  the  defendants,  who  are  part- 
ners in  trade,  as  indorsers  of  a  bill  of  exchange.  The  defendants 
pleaded  the  general  issue.  And  on  the  trial  it  appeared  in  evidence 
that  William  Topham,  of  Leeds,  in  the  county  of  York,  on  the  8th 
day  of  March,  1769,  drew  a  bill  of  exchange  on  Messrs.  Klotz,  in  Lon- 
don, bearing  date  the  same  day,  for  £30,  payable  six  weeks  after  date, 

1  Harry  v.  Perrit,  1  Salk.  134 ;  Bomley  v.  Frazier,  1  Stra.  441 ;  Lawrence  v. 
Jacob,  1  Stra.  515 ;  Lake  v.  Hayes,  1  Atk.  281,  accord. 

Anon.  Holt,  115;  Borough  v.  Perkins,  1  Salk.  131,  contra. 

Conf .  Syderbottom  v.  Smith,  1  Stra.  649  ;  Collins  v.  Butler,  2  Stra.  1087 ;  Hamilton 
V.  Mackrell,  C.  T.  Hard.  322.  —  Ed. 
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to  the  defendants,  or  order,  for  value  received,  who  indorsed  it  to  the 
plaintiff,  on  the  18th  March ;  the  plaintiiF,  who  resides  at  Bradford,  in 

Yorkshire,  sent  the  bill  to  Lewis  &  Martin,  his  correspondents  in  Lon- 
don, who  received  it  on  the  21st  March,  and  on  thnt  day,  or  the  next 
day  after,  presented  it  to  Messrs.  Klotz,  on  whom  it  was  drawn,  for 
acceptance,  who  then  refused  to  accept  it.  On  the  22d  of  April,  which 
was  the  day  on  which  the  bill  became  due,  it  was  presented  by  Lewis 
&  Martin,  and  protested  for  non-payment.  That  Topham,  the  drawer, 
continued  in  credit  till  the  11th  of  April,  soon  after  which  a  commis- 
sion of  bankrupt  issued  against  him ;  that  no  notice  was  given  of  the 
refusal  to  accept  the  bill,  but  on  the  29th  of  April  the  plaintiff 
gave  notice  to  the  defendants  that  Messrs.  Klotz  had  refused  to  pay 
the  bill,  and  that  it  was  returned,  with  charges  of  protest.  On  the  2d 
of  May,  one  of  the  defendants  called  at  the  plaintiff's,  in  his  way  from 
his  own  house  to  Leeds,  and  told  the  plaintiff  he  would  take  up  the  bill 
as  he  came  back ;  but,  on  his  return,  he  said  he  had  been  advised  that 
he  was  not  bound  to  do  it.  Plaintiff  had  a  verdict  for  £30,  subject  to 
the  opinion  of  the  Court  of  King's  Bench  upon  the  question  whether, 
under  the  circumstances  of  this  case,  the  plaintiff  is  entitled  to 
recover. 

James  Wallace,  for  plaintiff. 

John  Lee,  for  defendants. 

The  fact,  therefore,  was  that  an  inland  bill  of  exchange  was  drawn 
by  Topham  upon  Messrs.  Klotz,  and  was  indorsed  by  the  defendants 
to  the  plaintiff,  who  presented  it  for  acceptance.  It  was  refused  to  be 
accepted.  The  plaintiff  kept  it  in  his  hands  three  weeks,  without  giv- 
ing notice  to  the  person  from  whom  he  received  it  that  it  had  been 
refused  to  be  accepted.  Topham  remained  in  good  credit  during 
these  three  weeks,  and  then  failed  before  the  time  of  payment  came. 

The  question  was  "  whether  the  plaintiff,  the  holder  of  the  bill,  could 
recover  of  the  person  from  whom  he  received  it,  when  he  had  thus 
neglected  to  give  him  notice  of  the  refusal  to  accept  it." 

Mr.  Davenport  argued  it  for  the  plaintiff,  Mr.  Lee  for  the  defendants. 

Mr.  Davenport  said  that  no  such  notice  was  necessary  to  be  given. 
He  owned  that  it  might  have  been  more  candid  to  have  given  it ;  but 
he  denied  that  the  law  required  it.  At  common  law,  there  was  no 
need  to  present  an  inland  bill  of  exchange  for  acceptance.  The  3  &  4 
Anne,  c.  9,  extends  the  protesting  of  inland  bills  of  exchange  given  by 
9  &  10  W.  in.  c.  17,  for  non-payment,  to  the  case  of  non-acceptanoe  ; 
but  neither  of  these  acts  takes  away  the  remedy  upon  the  bill  itself, 
which  the  payee  before  had. 

Mr.  Lee  said  the  question  was  not  whether  the  holder  of  the  bill 
was  obliged  to  present  it  for  acceptance.     Here  he  did  present  it ;  and 
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it  was  refused,  and  the  indorser  of  the  bill  ought  to  have  been  ap- 
prised of  it.  If  any  damage  happens  for  want  of  notice,  the  person 
who  neglects  to  give  the  notice  ought  to  be  the  sufferer.  It  is  a  fraud 
to  conceal  it.  Other  persons  may  be  greatly  injured  by  such  conceal- 
ment. Topham  remained  three  weeks  in  good  credit,  so  that  the 
indorser  might  have  saved  himself,  if  he  had  had  notice  of  the  refusal 
to  accept.  lie  cited  Molloy,  Lib.  2,  c.  10,  §  15 ;  and  Mareish's  advice 
concerning  bills  of  exchange,  1670,  p.  50  (in  the  small  edition) ;  and 
the  case  of  Heylyn  and  others  v.  Adamson. 

Mr.  Davenport,  in  his  reply,  cited  1  Ld.  Raym.  743,  and  3  Bacon's 
Abridgment,  612,  tit.  "  Merchant  and  Merchandise,"  letter  L,  No.  7, 
of  the  protest :  "  A  protest  does  not  raise  any  debt,"  &c. 

Lord  Mansfield  observed  that  this  is  a  matter  of  great  conse- 
quence to  trade  and  commerce,  especially  in  this  country  and  at  this 
time.  This  is  an  inland  bill  made  payable  to  one  man,  and  indorsed 
by  him  to  a  third  man.  This  third  man  tenders  it  for  acceptance,  and 
it  is  refused.  He  keeps  it  three  weeks  without  giving  any  notice  of 
such  refusal  to  accept.  He  ought  to  have  given  notice  of  this  refusal, 
and  not  to  have  concealed  it ;  and,  by  not  giving  notice,  he  has  taken 
the  risk  upon  himself.  The  indorser  of  the  bill  is  imposed  upon.  The 
person  who  neglected  to  give  the  notice  ought  to  suffer  for  it. 

The  question  is  not  whether  he  was  obliged  to  present  it  for  accept- 
ance.    He  has  done  so,  and  it  was  refused. 

There  is  no  difference  between  an  inland  bill  and  a  foreign  one  in 
this  case.  They  are  both  now  upon  the  same  foot.  Heylyn  and  others 
V.  Adamson,  in  this  court. 

Me.  Justice  Willes  and  Me.  Justice  Ashhuest  concurred  in 
opinion  with  his  lordship.  They  held  that  the  holder  of  the  bill  ought 
to  suffer  for  having  neglected  to  give  notice  to  the  person  from  whom 
he  received  it  of  the  drawee's  refusal  to  accept  it.  And  Me.  Justice 
Ashhuest  added  that  it  was  understood  (upon  inquiry)  to  be  the 
practice  of  merchants,  as  well  as  agreeable  to  the  reason  of  the  thing, 
that  notice  should  be  given. 

Me.  Justice  Astoit  was  gone  into  chancery. 

Ordered  that  the  postea  be  delivered  to  the  defendants} 

1  Eoscow  V.  Hardy,  12  East,  434 ;  Bartlett  v.  Benson,  14  M.  &  W.  733 ;  Stanton  v. 
Blossom,  14  Mass.  116;  Austin  i>.  Eodman,  1  Hawks,  194 ;  Thompson  !>.  Gumming, 
2  Leigli.  821,  accord. 

But  tlie  drawer  of  a  bill  containing  the  words  "acceptance  waived"  is  not  enti- 
tled to  notice  of  non-acceptance.  Denegre  v.  Milne,  10  La.  An.  324 ;  English  v. 
Wall,  12  Eob.  (La.)  132;  Webb  v.  Mears,  45  Pa.  222;  Carson  v.  Eussell,  26  Tex. 
452.     See  Eeg.  i'.  Kinnear,  2  M.  &  Eob.  117.  —  Ed. 
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DAGGLISH  V.  WEATHERBT. 
In  the  Common  Plbas,  Hilaet  Teem,  1771. 

[Reported  in  2  William  Blackstone,  747.] 

Weathbebt  drew  three  bills  of  exchange  on  Morley,  payable  to 
Dagglish.  Two  were  tendered  for  payment  and  refused.  No  account 
was  given  of  the  third. 

Dagglish  brought  this  action  against  the  drawer  for  the  value  ;  but 
not  proving  any  notice  given  to  the  drawer  of  the  non-payment,  or 
that  the  drawer  was  insolvent,  or  had  absconded,  De  Grey,  C.  J.,  at 
Nisi  Prius,  nonsuited  the  plaintiff. 

Jephson  moved  to  set  aside  the  nonsuit,  and  for  a  new  trial,  because 
no  such  notice  to  the  drawer  is  necessary ;  but  afterwards,  despairing 
to  support  his  motion,  and  having  consented  to  be  nonsuited  at  the 
trial,  the  rule  was,  without  argument,  Discharged} 


AURIOL  AND   Another  v.  THOMAS. 
In  the  King's  Bench,  June  27,  1787. 

[Reported  in  2  Term  Reports,  52.] 

On  a  motion  to  set  aside  a  writ  of  inquiry  for  excessive  damages,  it 
appeared  that  the  plaintiffs  were  the  indorsees  of  a  bill  of  exchange 
drawn  here  by  G.  Campbell  for  2,800  star  pagodas,  payable  to  the 
defendant  or  order,  and  directed  to  G.  Mowbry,  Esq.,  at  Madras.  The 
plaintiffs  discounted  the  bill,  giving  the  then  current  price  of  the 
exchange,  which  was  6s.  Qd.  per  pagoda.  They  sent  it  to  Madras,  from 
whence  it  was  returned  to  England,  protested  for  non-acceptance,  and 
also  for  non-payment ;  on  which  the  plaintiffs  demanded  and  recovered 
at  the  rate  of  10s.  per  pagoda,  and  £5  per  cent  from  the  expiration  of 
thirty  days  after  notice  to  the  defendant  of  its  being  returned. 

1  Darrach  v.  Savage,  1  Show.  155 ;  Rushton  v.  Aspinall,  2  Doug.  679 ;  Alex- 
andria Bank  v.  Young,  2  Cranch,  C.  C.  52 ;  Anderson  v.  Yell,  15  Ark.  9 ;  Dwight  v, 
Scovil,  2  Conn.  654 ;  Beckwith  v.  Carleton,  14  Ga.  691 ;  Ford  v.  Booker,  53  Ind.  395; 
Red  Oak  Bank  v.  Orvis,  40  Iowa,  332;  "Webber  v.  Matthews,  101  Mass.  481  ;  Capitol 
Bank  v.  Lane,  52  Miss.  677  ;  Long  v.  Stephenson,  72  N.  Ca.  569 ;  Kilpatrick  v.  Heaton, 
8  Brev.  92,  accord. 

The  guarantor  of  "  note  is  not  entitled  to  notice  of  its  dishonor  by  the  maker. 
"Walton  V.  Mascall,  13  M.  &  "W.  72 ;  Gage  v.  Mech.  Bank,  79  HI.  62 ;  "WooUey  v.  "Van 
Valkeley,  16  Kas.  20;  Taylor  v.  MoCune,  11  Pa.  460.  — Ed. 
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Wood  showed  cause,  and  contended  that  this  could  not  be  considered 
as  an  usurious  demand,  because  the  usage  as  well  as  the  particular 
agreement  of  the  defendant  had  been  proved  before  the  jury  to  charge 
at  the  rate  of  10s.  per  pagoda  for  bills  returned  from  India  protested, 
and  £5  per  cent  after  thirty  days'  notice  to  the  defendant  of  non- 
payment, which  included  all  incidental  charges. 

Philips,  in  support  of  the  rule,  cited  the  case  of  Benson  v.  Parry ,i 
where  it  was  held  to  be  usury  for  country  bankers  to  take  more  than 
£5  per  cent  on  inland  bills  payable  at  another  place ;  and,  if  the  prac- 
tice be  contrary  to  law,  no  usage  can  make  it  good. 

BuLLEE,  J.^  The  case  of  Benson  v.  Parry,  at  Hereford,  was  deter- 
mined on  a  mistake ;  but  when  it  was  more  maturely  considered  by 
this  court,  on  a  motion  for  a  new  trial,  they  were  unanimously  of 
opinion  that  extra  charges  might  be  allowed,  though  they  amounted 
to  more  than  £5  per  cent,  if  they  were  fair  and  reasonable,  and  not  as 
a  color  for  usury  ;  and  there  a  new  trial  was  granted.  This  doctrine 
was  again  recognized  in  two  nisi  pr ins  cases,  —  the  one  before  the 
Lord  Chief  Baron  Eyre  on  the  circuit,  the  other  before  me  at  the  sit- 
tings at  Westminster.  So  that  it  is  now  clearly  settled  that  the  party 
is  entitled  to  take  not  only  £5  per  cent  for  legal  interest,  but  also  a 
reasonable  sum  for  remitting  and  other  necessary  incidental  expenses. 
The  demand  in  the  present  case  arises  upon  a  bill  of  exchange  payable 
in  India,  which,  if  not  paid  there  when  due,  would  carry  the  interest 
allowed  in  that  country ;  and  it  is  admitted  that  the  constant  course 
with  respect  to  bills  returned  protested  from  India  has  been  to  allow 
at  the  rate  of  10s.  per  pagoda,  which  includes  interest,  exchange,  and 
all  other  charges.  There  cannot,  therefore,  be  any  color  for  saying 
that  this  transaction  is  usurious. 

Grose,  J.  The  same  doctrine  has  been  confirmed  in  the  Court  of 
Common  Pleas.  And  the  line  which  has  been  taken  is  that,  if  the 
sum  charged  be  not  a  color  or  a  screen  for  usury,  but  is  only  fair  and 
reasonable,  it  ought  to  be  allowed.  This  is  like  the  case,  some  few 
years  ago,  where  Indian  interest  was  allowed  here  on  a  bond  given  in 
India.^  JRule  discharged. 

1  Summer  assizes  at  Hereford,  1780.  '  Ashhurst,  J.,  was  absent. 

8  Bodily  V.  BeUamy,  2  Burr.  1094. 
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GALE  V.  WALSH. 

In  the  King's  Bench,  Mat  4,  1793. 

[Reported  in  5  Term  Reports,  239.] 

In  an  action  against  the  drawer  of  a  foreign  bill  of  exchange,  the 
question  was  whether  it  was  necessary  to  prove  a  protest  for  non- 
acceptance,  which  was  reserved  by  Lord  Kenyon,  before  whom  it  was 
tried  at  the  sittings  after  last  Michaelmas  term,  when  a  verdict  was 
taken  for  the  plaintiff. 

M'mgay,  for  the  defendant,  moved,  in  last  Hilary  terra,  to  enter  a 
nonsuit ;  and  the  court  thought  the  matter  so  clear  on  the  ground  of 
the  protest  being  part  of  the  custom  of  merchants  in  the  case  of  a 
foreign  bill  that  they  suggested  to  the  counsel  for  the  plaintiff  the 
expediency  of  making  the  rule  absolute  in  the  first  instance  to  save 
unnecessary  expense ;  and  the  rule  was  then  made  absolute.^ 

1  Brough  V.  Parkings,  2  Ld.  Ray.  992  ;  Rogers  v.  Stephens,  2  T.  R.  713  ;  Orr  v. 
Maginnis,  7  East,  359  (semble) ;  Armani  v.  Castrique,  13  M.  &  W.  443  {semble) ;  Union 
Bank  v.  Hyde,  6  Wheat.  672;  Dennistown  v.  Stewart,  17  How.  606;  Ticonic  Bank  w. 
Stackpole,  41  Me.  302 ;  Thompson  v.  Gumming,  2  Leigh,  321,  accord. 

A  protest  is  never  necessary  upon  an  inland  bill.  Windle  v.  Andrews,  2  B.  &  Al. 
696  ;  Bailey  v.  Dozier,  6  How.  23 ;  Smith  </.  Curlee,  59  111.  221 ;  Bank  of  U.  S.  v. 
Leathers,  10  B.  Mon.  64 ;  Hubbard  v.  Troy,  2  Ired.  134.  Nor  is  it  evidence  of  dis- 
honor.   Union  Bank  v.  Hyde,  6  Wheat.  572 ;  Bank  of  U.  S.  v.  Leathers,  10  B.  Mon.  64. 

A  bill  drawn  in  one  State  payable  in  another  State  is  a  foreign  bill,  and  must  be 
protested  accordingly  for  non-payment.  Buekner  v.  Finley,  2  Pet.  586  ;  Strawbridge 
V.  Robinson,  10  111.  470  (semUe) ;  Thorpe  v.  Craig,  10  Iowa,  461 ;  Chenowith  v.  Chiim- 
berhn,  6  B.  Mon.  60;  Phcenix  Bank  v.  Hussey,  12  Pick.  483;  Wells  v.  Whitehead, 
15  Wend.  527 ;  Allen  v.  Suydara,  22  Wend.  215,  226 ;  Fitler  v.  Morris,  6  Whart.  406 ; 
Aborn  i-.  Bosworth,  1  R.  I.  401 ;  Duncan  «.  Course,  1  Mill.  C.  R.  100 ;  Cape  Fear 
Bank  v.  Stinemetz,  1  Hill  (S.  Ca.),  44.  But  see  contra,  Robinson  v.  Johnsm,  1  Mo. 
434 ;  Case  v.  Heffner,  10  Oh.  180  (semble) ;  McMurchey  o.  Robinson,  10  Oh.  496.  So 
also  a  protest  of  such  bills  is  evidence  of  presentment  and  dishonor.  Lonsdale  v. 
Brown,  4  Wash.  86,  148 ;  Harmon  v.  Wilson,  1  Duv.  322  ;  Schneider  v.  Cochrane, 
9  La.  An.  235 ;  Green  v.  Jackson,  15  Me.  136 ;  Freeman's  Bank  v.  Perkins,  18  Me.  202 ; 
Warren  v.  Coombs,  20  Me.  139  ;  Halliday  v.  McUougall,  20  Wend.  81 ;  22  Wend.  2114. 

It  has  been  held  that  a  note  payable  in  one  State  and  indorsed  in  another  State 
must  be  protested  upon  non-payment,  in  order  to  charge  the  indorser.  Piner  v. 
Clary,  17  B.  Mon.  645.  But  see  contra,  Bonar  v.  Mitchell,  5  Ex.  415 ;  Toung  v. 
Bryan,  6  Wheat.  146 ;  Union  Bank  v.  Hyde,  6  Wheat.  672 ;  Smith  v.  Little,  10  N.  H. 
526.  It  has  also  been  held  that  a  protest  of  such  notes,  though  not  required,  is  never- 
theless evidence  of  presentment  for  payment  and  dishonor.  Carter  v.  Burley,  9  N.  H. 
658  [semble) ;  Williams  v.  Putnam,  14  N.  H.  540.  But  see  contra,  Kirtland  v.  Wanzer, 
2  Duer,  278. 

Whenever  a  protest  is  necessary,  it  obviously  forms  a  condition  precedent  to  the 
liability  of  a  drawer  or  indorser,  the  performance  of  which  should  be  alleged  in  tlie 
declaration.  But  in  Salomons  u.  Stavely,  3  Doug.  298,  a  declaration  on  a  foreign  bill 
was  held  good  on  general  demurrer,  although  it  contained  no  allegation  of  a  protest. 
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CROMWELL  AND  Another  v.  HTNSON. 
At  Nisi  Pkius,  coram  Lord  Kenton,  C.  J.,  December  3,  1796. 

[Reported  in  2  Espinasse,  511.] 

This  was  an  action  to  recover  the  amount  of  a  bill  of  exchange,  of 
■which  the  following  is  a  copy :  — 

"  Jamaica,  Montego  Bat,  Sept.  4,  1795. 
"  Ninety  days  after  sight,  pay  to  Mr.  Joseph  Hynson,  or  order,  £200 
sterling,  value  received,  &c.  Benjamin  Lyon. 

"  To  Sir  P.  H.  Clerk,  Bart.,  at  Messrs.  Davidson 
and  Graham,  London." 

This  bill  was  indorsed  by  Hynson,  the  defendant,  to  the  plaintiff, 
in  Jamaica,  where  Hynson  (who  was  the  master  of  a  ship)  then  was ; 
but  his  residence  was  in  England,  he  having  a  dwelling-house  at  Step- 
ney Causeway,  where  his  family  lived. 

The  bill  was  presented  for  acceptance  to  the  drawee,  and  refused  ; 
upon  which  it  was  immediately  protested,  and  then  sent  to  Hynson's 
house  at  Stepney  Causeway  for  payment,  with  notice  of  its  non- 
acceptance. 

Hynson  was  not  then  in  England ;  but  the  bill  was  shown  to  his 
wife,  from  whom  payment  was  demanded,  and  she  was  informed  of  all 
the  circumstances  of  non-payment,  &c. 

This  was  given  in  evidence  by  the  pl.iintiff. 

For  the  defendant,  Garrow  stated  his  defence  to  be, —  1st,  that 
the  notice  given  to  Hynson,  the  defendant,  as  the  indorser,  should 
have  been  sent  to  Jamaica,  where  he  was  at  the  time  when  he  indorsed 
the  bill ;  2dly,  that  a  demand  on  the  wife  was  not  sufficient ;  3dly, 
that  it  was  necessary,  and  the  established  usage  among  merchants, 
which  he  stated  he  was  prepared  with  evidence  to  show,  that  when 
notice  is  given  of  the  non-acceptance  or  non-payment  of  a  bill,  it  should 
always  be  accompanied  with  a  copy  of  the  protest. 

Lord  Kenton  overruled  all  the  objections,  and  the  plaintiff  had  a 
verdict  to  the  amount  of  the  bill.^ 

The  court  in  this  case  seem  to  have  lost  sight  of  the  fact  that  a  protest  serves  a 
double  purpose,  being  not  merely  evidence  of  presentment  for  payment  and  dishonor, 
but  constituting  also  an  independent  solemnity  which  is  essential  to  fix  the  liability 
of  a  drawer  or  indorser  of  a  foreign  bill.  See  also  Armani  v.  Castrique,  1.3  M.  &  W. 
443  ;  Jordan  v.  Bell,  8  Port.  53.  —  Ed. 

1  Dennistoun  ■/.  Stewart,  17  How.  606 ;  Wallace  v.  Agry,  4  Mas.  336 ;  Lenox  v. 
Leverett,  10  Mass.  1  [semble) ;  Wells  v.  Whitehead,  15  Wend.  527,  accord. 

See  Goostrey  v.  Mead,  Bull.  N.  P.  272 ;  Robins  v.  Gibson,  1  M.  &  Sel.  288.  —  Ed. 
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MELLISH  AND  Another  v.  SIMEON. 
In  the  Common  Pleas,  Notember  27,  1794. 

[Reported  in  2  Henry  Blacksfone,  378.] 

On  the  9th  of  July,  1793,  two  bills  of  exchange  were  drawn  by 
Simeon  in  London,  on  Boyd  &  Co.  in  Paris;  one  for  35,000,  the 
other  for  36,000  livres  Tournois,  amounting  together  to  £603  19s.  10c?. 
sterling,  according  to  the  rate  of  exchange  between  London  and  Paris 
of  6'gcl  for  the  French  crown  of  three  livres,  and  payable  to  the  order 
of  Mellish  &  Co.,  who  indorsed  them  in  London  to  Jeysset  &  Co.  at 
Amsterdam.  Jeysset  &  Co.  indorsed  them  to  Meryolet  at  Amsterdam, 
and  Meryolet  to  Androine  at  Paris.  When  they  were  presented  for  ac- 
ceptance, Boyd  &  Co.  refused  to  accept  them,  but  promised  that  they 
should  be  paid  when  they  became  due. 

In  the  mean  time,  the  French  convention  passed  a  decree  prohibiting 
the  payment  of  any  bills  drawn  in  any  of  the  countries  at  war  with 
France,  and,  of  course,  the  bills  in  question  were  not  paid.  In  conse- 
quence of  this,  they  were  sent  back  by  Androine  to  Meryolet  at  Amster- 
dam, protested  for  non-acceptance  and  non-payment ;  and  at  the  same 
time  Androine  drew  another  bill  of  Meryolet  for  the  amount  of  them,  at 
the  rate  of  18^  groots  for  the  French  crown  of  three  livres,  for  the  re- 
exchange  between  Paris  and  Amsterdam,  together  with  the  ordinary 
charges ;  which  bill  Meryolet  paid,  and  was  reimbursed  by  Jeysset  & 
Co.,  by  compromise  between  them,  at  the  rate  of  18  groots  for  the 
French  crown,  amounting  to  £905  13*.  9d.  sterling,  for  which  sum, 
together  with  charges  at  Amsterdam  and  the  re-exchange  between 
that  place  and  London,  making  in  the  whole  £913  4s.  8d.  sterling, 
Jeyssett  &  Co.  drew  a  bill  on  Mellish  &  Co.,  which  they  paid,  and  took 
back  the  former  bills,  on  which  they  brought  the  present  action  against 
Simeon,  the  drawer,  and  recovered  a  verdict  for  the  whole  sum  of 
£913  4s.  3c?.  And  now  Xe  JBlanc,  Serjt.,  moved  for  a  new  trial,  on 
the  ground  that  the  defendant  was  not  liable  for  the  loss  on  the  re- 
exchange.  It  is  true,  he  said,  that  the  drawer  of  a  bill  of  exchange 
undertakes,  by  the  act  of  drawing  it,  that  the  drawee  shall  be  found  in 
the  place  where  he  is  described  to  be,  and  shall  have  effects  in  his 
hands  ;  but  the  undertaking  does  not  extend  to  the  case  of  a  prohibition 
to  accept  or  pay  the  bill  imposed  by  the  law  of  a  foreign  country  in 
which  the  drawee  resides.  When  a  person  takes  a  bill  circumstanced 
as  this  was,  he  must  submit  to  the  laws  of  that  country.  There  was 
no  default  in  the  drawer:  he  therefore  cannot,  injustice,  be  liable  for 
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more  than  the  sum  he  originally  received  for  the  bills,  with  interest, 
and  the  expenses  of  protesting  them. 

LoKD  Chief  Justice  Eyeb.  I  see  no  distinction  between  this  case 
and  the  common  one  of  a  bill  being  refused  payment.  The  drawer 
must  pay  for  all  the  consequences  of  the  non-payment,  and  the  loss  on 
the  re-exchange  seems  to  me  to  be  part  of  the  damages  arising  from 
the  contract  not  being  performed.  I  thought,  indeed,  at  the  trial  that 
it  might  be  a  question  whether  the  drawer  were  liable  for  the  re- 
exchange  occasioned  by  the  circuitous  mode  of  returning  the  bills 
through  Amsterdam,  but  the  jury  decided  it. 

BuLLEE,  J.  What  is  the  engagement  of  the  drawer  of  a  bill  of 
exchange  ?  He  undertakes  that  the  bill  shall  be  paid  when  due.  If  it 
be  not  paid,  it  is  not  necessary  for  the  holder  to  inquire  for  what  reason 
it  is  not  paid;  and,  if  the  holder  has  been  guilty  of  no  default,  the 
drawer  is  answerable  for  the  amount  of  the  bill ;  and,  if  he  is  liable  for 
the  bill,  he  must  also  be  liable  for  the  re-exchange,  which  is  a  conse- 
quence of  the  bill  not  being  paid. 

Heath,  J.,  of  the  same  opinion.  He  who  undertakes  for  the  act  of 
another  undeVtakes  that  it  shall  be  done  at  all  events. 

KooKE,  J.,  of  the  same  opinion.  Hule  refused. 


WIFFEN  V.  ROBERTS. 
At  Nisi  Peius,  coeam  Loed  Kenton,  C.  J.,  Febeuaet  1,  1795. 

[Reported  in  1  Espinasse,  261.] 

This  was  an  action  of  assumpsit  against  the  defendant,  as  the  drawer 
of  a  bill  of  exchange. 

Plea,  of  the  general  issue. 

The  bill  was  drawn  by  one  Roberts,  in  favor  of  Thomas  Ould  or 
order,  on  Thomas  Yates,  for  £86,  dated  1st  of  November,  1793,  payable 
three  months  after  date.  , 

Yates  accepted  it,  but  did  not  pay  it ;  and  the  defendant  was  there- 
fore sued  as  drawer,  on  his  default. 

The  defence  on  the  merits  was  that  the  plaintiff  (the  indorsee) 
knew  that  the  bill  was  an  accommodation  one  between  Yates  and  the 
defendant,  and,  besides,  had  not  paid  the  full  value  for  it. 

The  first  witness  called  for  the  plaintiff,  on  his  cross-examination, 
proved  that  the  bill  was  really  an  accommodation  bill,  and  that  it  was 
known  by  the  plaintiff  to  be  so,  and  that  he,  in  fact,  had  given  for  it 

but  £29.  .     . 

LoKD  Kenton  said  that  where  a  bill  of  exchange  is  given  tor  money 
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really  due  from  the  drawee  to  the  drawer,  or  is  drawn  in  the  regular 
course  of  business,  in  such  case  the  indorsee,  though  he  has  not  given 
to  the  indorser  the  full  amount  of  the  bill,  yet  may  recover  the  whole, 
and  be  the  holder  of  the  overplus  above  the  sum  he  has  really  paid, 
to  the  use  of  the  indorser  ;  but  where  the  bill  is  an  accommodation 
one,  and  that  known  to  the  indorsee,  and  he  pays  but  part  of  the 
amount,  in  such  case  he  can  only  recover  the  sum  he  has  actually  paid 
for  the  bill ;  and,  if  the  plaintiff  in  this  case  was  entitled  to  recover,  he 
could  only  do  it  to  the  amoimt  of  £29,  the  sum  he  really  paid  for  it. 

To  prove  a  demand  of  payment  of  the  bill  from  Yates,  the  ac- 
ceptor, the  plaintiff  called  the  notary  by  whom  it  had  been  made. 
On  producing  the  bill  to  him,  it  appeared  that  it  had  been  noted  as 
demanded,  on  the  3d  of  February;  and  he  admitted  that  it  had  been 
demanded  on  that  day. 

Lord  Kenyon  said  that  the  plaintiff  must  be  called ;  that  the  bill 
did  not  become  payable  until  the  4th  of  February,  which  was  allowing 
the  three  days  of  grace,  after  the  iirst  of  that  month,  when  the  bill 
became  due  ;  and  that  non-payment  by  the  acceptor,  on  the  day  before 
the  bill  became  due,  was  not  such  a  default  in  him  as  could  authorize 
the  holder  to  have  recourse  to  the  drawer. 

The  plaintiff'  was  nonsuited} 


ENGLISH  V.   DARLET. 
In  the  Common  Pleas,  January  27,  1800. 

[Beparted  in  2  Bosanquet  ^  Puller,  61.] 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  in- 
dorser. 

Lord  Eldon,  C.  J.,  before  whom  the  cause  was  tried  at  the  "West- 
minster sittings  after  last  Michaelmas  term,  nonsuited  the  plaintiff, 
under  the  following  circumstances  :  Payment  of  the  bill  being  re- 
fused when  due,  the  plaintiff  commenced  actions  against  the  present 
defendant  and  the  acceptor,  and,  having  sued  the  latter  to  judgment, 
took  out  execution  thereon  ;  but,  although  the  acceptor  had  sufficient 
to  answer  the  execution,  the  plaintiff,  at  his  instance,  received  £100 
in  part  payment  of  the  bill,  and  took  his  bond  and  warrant  of  attorney 
as  a  security  for  the  payment  of  the  remainder  by  instalments,  together 

1  Mitchell  V.  De  Grand,  1  Mas.  176 ;  Farmers'  Bank  v.  Duvall,  7  Gill  &  J.  78 ; 
Mechanics'  Bank  v.  Merchants'  Bank,  6  Met.  13;  Griffin  v.  Goff,  12  Johns.  423 ; 
McMurchey  v.  Robinson,  10  Oh.  496 ;  Jackson  v.  Newton,  8  Watts,  401,  accord. 
—  Ed. 
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with  interest  and  costs,  excepting  only  a  nominal  sum,  with  a  view  to 
enable  him,  the  plaintiff,  to  support  actions  against  the  other  parties 
to  the  bill. 

Shepherd  and  Lens,  Serjts.,  now  moved  for  a  new  trial,  and  con- 
tended that  the  holder  of  a  bill  of  exchange  after  due  notice  given  of 
non-payment  is  entitled  to  sue  all  or  any  of  the  parties  whose  names 
are  on  the  bill;  and  that  although  he  receive  from  any  one  of  them 
what  may  amount  to  a  satisfaction  as  against  him,  yet  that  the  others 
will  not  be  discharged  until  the  whole  amount  of  the  bill  be  puii], 
as  in  Macdonald  v.  Bovington,^  where  the  holder  of  a  bill  having  sued 
the  acceptor,  and  charged  him  in  execution,  he  was  allowed  to  sue  the 
drawer  on  the  acceptor  being  discharged  by  an  insolvent  act ;  and 
in  Hayling  v.  Mulhall,^  where  it  was  laid  down  that  the  holder,  after 
having  discharged  one  of  the  indorsers,  whom  he  had  taken  in  execu- 
tion, by  a  letter  of  license,  might  sue  a  prior  indorser.  They  insisted 
that  each  of  the  parties  to  the  bill  was  in  the  nature  of  a  cosurety, 
and  therefore  nothing  short  of  actual  payment  by  one  of  them  could 
be  considered  as  a  satisfaction  in  an  action  against  any  of  the  others, 
and  cited  Dyke  v.  Mercer.' 

LoED  Eldon,  C.  J.  It  is  very  clear  that  the  holder  of  a  bill  may 
at  his  election  sue  any  or  all  the  parties  to  it,  and  that,  if  they  all 
become  bankrupt,  he  may  prove  against  the  estates  of  all,  unless  he 
receive  part  of  the  debt  from  any  one.  And,  although  the  debt  be 
reduced  from  time  to  time  by  dividends,  no  part  of  the  proof  shall  be 
expunged  under  any  of  the  commissions  till  20s.  in  the  poimd  have 
been  received.  As  long  as  the  holder  is  passive,  all  his  remedies 
remain ;'  and  if  any  of  the  parties  be  discharged  by  the  act  of  law,  as 
by  an  insolvent  debtor's  act,  that  operation  of  law  shall  not  prejudice 
the  holder.'     With  respect  to  Hayling  v.  Mulhall,  it  may  be  observed 

1  4  Term  Rep.  825.  =  2  Bl.  1235.  »  2  Show.  394. 

*  The  anomalous  doctrine  of  Pain  v.  Packard,  13  Johns.  174,  that  a  creditor  who 
fails  to  proceed  against  the  debtor,  at  tlie  surety's  request,  thereby  discharges  the 
surety,  which  obtains  in  New  York  and  a  few  other  States  (2  Wh.  &  Tud.  L.  C, 
4th  Am.  ed.,  1904;  2  Am.  L.  C.  5th  ed.  414),  is  held  not  to  apply  as  between  the 
liolder  of  a  bill  or  note  and  the  parties  successively  liable  thereon.  Trimble  v.  Thorne, 
16  Johns.  152 ;  Beardsley  v.  Baldwin,  6  Wend.  610 ;  8  Wend.  194,  o.  c. ;  Wells  .,. 
Mann,  45  N.  Y.  .327 ;  Beebe  v.  West  Branch  Bank,  7  W.  &  S.  375.  —  Ed. 

6  "  No  discharge  shall  release,  discharge,  or  affect  any  person  liable  for  the  same 
debt  for  or  with  the  bankrupt,  either  as  partner,  joint  contractor,  indorser,  surety,  or 
otherwise."     U.  S.  Rev.  Stats.  §  5118. 

So  also  the  discharge  of  a  party  to  a  bill  or  note  under  the  composition  clause  of 
the  English  Bankruptcy  Act,  32  &  33  Vict.  v;.  71,  §  126,  or  the  United  States  bankrupt 
law  XJ.  S.  St.,  June  22,  1874,  §  17,  does  not  release  the  parties  subsequently  liable  on 
the 'instrument,  whether  the  holder  has  or  has  not  assented  to  the  resolution  for  com- 
position.   Ex  parte  Jacobs,  L.  R.  10  Ch.  211 ;  Guild  v.  Butler,  122  Mass.  498.  —  Ed. 


120  ENGLISH    V.    DARLEY.  [OHAP.    VI. 

that  the  mai-ginril  abstract  of  that  case  is  incorrect ;  for  it  appears 
from  the  report  that  the  person  first  sued  was  a  subsequent  indorser. 
Had  the  plaintiff  first  sued  a  prior  indorser,  and  discharged  him  from 
execution,  it  would  have  afibrded  a  sufficient  objection  to  an  action 
against  a  subsequent  indorser.  If  a  holder  enter  into  an  agreement 
Mith  a  prior  indorser  in  the  morning  not  to  sue  him  for  a  certain 
period  of  time,  and  then  oblige  a  subsequent  indorser  in  the  evening 
to  pay  the  debt,  the  latter  must  immediately  resort  to  the  very  person 
for  payment  to  whom  the  holder  has  pledged  his  faith  that  he  shall 
not  be  sued.  In  the  case  Me  parte  Smith,^  Lord  Thurlow,  after  coin- 
suiting  with  all  the  judges,  was  of  opinion  that  the  holder  of  a  bill, 
by  entering  into  a  composition  with  the  acceptor,  discharged  the 
indorser,  and  accordingly  ordered  the  proof  against  the  estate  of  the 
latter  to  be  expunged,  proceeding  on  the  ground  of  the  acceptors'  lia- 
bility being  varied  by  the  act  of  the  holder.  We  all  remember  the 
case  where  Mr.  Richard  Burke,  being  co-surety  for  an  annuity,  the 
grantee  gave  time  to  the  principal,  and  yet  argued  that  Mr.  Burke  was 
not  relieved  thereby,  though  the  principal  was;  but  it  was  answered 
that  the  grantee  could  make  no  demand  upon  the  co-surety,  because 
he  must  by  so  doing  enforce  a  payment  from  the  principal  contrary  to 
the  agreement.  Here  the  plaintiff",  having  taken  a  new  security  from 
the  acceptor,  has  discharged  the  defendant. 

Heath  and  Rooke,  JJ.,  were  of  the  same  opinion. 

Shepherd  and  Lens  took  nothing  by  their  motion.^ 


1  Co.  Bl.  168,  172,  ed.  i. 

2  Hayling  v.  MuUliall,  2  W.  Bl.  1235  ;  Smith  v.  Knox,  3  Esp.  46 ;  Gould  v.  Robson, 
8  East,  57G ;  Claridge  v.  Dalton,  4  M.  &  S.  232  ;  Hall  <;.  Cole,  4  A.  &  E.  677  ;  Moss 
V.  Hall,  5  Ex.  46;  Frazer  v.  Jordan,  8  E.  &  B.  303;  McLemore  v.  Powell,  12  Wheat. 
554  {semble) ;  Bank  of  U.  S.  v.  Hatch,  6  Pet.  250  ;  Inge  v.  Branch  Bank,  8  Port.  108  ; 
Couch  0.  Waring,  9  Conn.  261;  Sargent  v.  Appletoii,6  iVIass.  88  (semble)  ;  Woodman 
V.  Eastman,  10  N.  H.  369  ;  Fowler  v.  Brooks,  13  N.  H.  210  ;  Lynch  ...  Reynolds,  16 
Johns.  41  (semble) ;  Hubbly  v.  Brown,  16  Johns.  70;  Newcomb  v.  Raynor,  21  Wend. 
108,  accord. 

If,  at  the  time  of  discharge  or  indulgence  given  to  one  of  the  parties  to  a  bill,  the 
holiler  expressly  reserves  his  rights  against  subsequent  parties,  the  latter  will  con- 
tinue liable  as  before.  Ex  parte  Glendinning,  Buck,  517;  Bateson  v.  Gosling,  L.  R. 
7  C.  P.  9 ;  Muir  v.  Crawford,  L.  R.  2  Sc.  Ap.  456  ;  Clagett  v.  Salmon,  6  Gill  &  J.  314 ; 
Tobey  V.  Ellis,  114  Mass.  120;  Wagnian  v.  Hoag,  14  Barb.  232,  239  (semble);  Hagey 
u.  Hill,  75  Pa.  108 ;  Morse  v.  Huntington,  40  Vt.  488.  See  contra,  Gustine  v.  Union 
Bank,  10  Rob  (La.)  412.     Conf.  Hutchins  v.  Nichols,  10  Cush.  299. 

Tlie  liability  of  a  party  to  a  bill,  against  whom  the  holder  has  obtained  a  judg- 
ment or  decree,  is  not  affected  by  a  subsequent  discharge  or  indulgence  given  to  a 
prior  party.  Pole  v.  Ford,  2  Chitty,  125  ;  Bray  v.  Manson,  8  M.  &  W.  668  ;  Jenkins 
V.  Robertson,  2  Drew.  351;  Lenox  a.  Front,  3  Wheat.  520;  Findlay  v.  Bank  of 
U.  S.,  2  McL.  44;  Bay  o.  Tallmadge,  5  Johns.  Ch.  305;   LaFarge  v.  Herter,  3  Den. 
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BALLINGALLS  and  Another  v.  ARCHIBALD  GLOSTER. 
In  the  King's  Bench,  Mat  4,  1803. 

[Reported  in  3  East,  481.] 

The  plaintiffs,  as  indorsees  of  a  bill  of  exchange,  declared  that  one 
John  Gloster,  on  the  26th  of  March,  1802,  at  the  island  of  St.  Vincent, 
in  parts  beyond  the  seas,  according  to  the  custom  of  merchants,  drew 
a  bill  of  exchange  for  £250,  of  that  date,  directed  to  one  J.  Jackson, 
and  required  him,  at  ninety  days'  sight,  to  pay  the  same  to  the  order 
of  the  defendant ;  that  the  defendant  afterwards,  and  before  payment 
of  the  same,  indorsed  the  bill  to  the  plaintiffs  or  their  order.  That 
they  afterwards,  on  the  10th  of  August,  presented  the  bill  for  accept- 
ance to  J.  Jackson,  who  refused  to  accept  the  same ;  and  thereupon 
the  plaintiffs  caused  it  to  be  duly  protested  for  non-acceptance;  of 
which  premises  the  defendant  had  notice,  and,  according  to  the  custom 
of  merchants,  became  liable  to  pay  to  the  plaintiffs  the  sum  of  money 
in  the  bill  mentioned  when  he  should  be  requested,  and  being  so  liable 
he  promised  to  pay,  &c. 

The  facts  appearing  in  evidence  before  Lord  Ellenborough,  C.  J.,  at 
Guildhall,  were  that  tlie  bill  in  question  was  passed  to  the  plaintiff's 
agent  .at  Trinidad  by  the  original  drawer,  with  the  indorsement  of  the 
defend.nnt  upon  it,  for  a  valuable  consideration  ;  that  the  bill  was  pre- 
sented and  protested  for  non-acceptance  on  the  10th  of  August;  after 
■which,  on  the  30th  of  October,  this  action  was  commenced  before  the 
bill  fell  due,  which  was  not  till  the  11th  of  November.  And  the  only 
question  was  whether,  upon  non-acceptance  of  a  bill,  the  indorsee  has 
a  right  immediately  to  sue  the  indorser  as  a  new  drawer,  without 
waiting  for  the  time  when  the  bill  becomes  due,  it  having  been  decided 
in  Milford  v.  Mayor  ^  that  such  action  lies  against  the  original  drawer. 

157 ;  Hubbell  v.  Carpenter,  2  Barb.  484.  But  see  contra,  Carpenter  v.  Devon,  6  Ala. 
718 ;  Carpenter  v.  King,  9  Met.  511 ;  Rice  v.  Morton,  19  Mo.  263 ;  Smith  v.  Rice,  27 
Mo.  505  ;  Dixon  v.  Ewing,  3  Oh.  280;  Coram.  Bank  u.  Western  Bank,  11  Oh.  444; 
Manufacturers'  Bank  v.  Bank  of  Pa.,  7  W.  &  S.  385  (see  Hagey  v.  Hill,  75  Pa.  108, 
111);  Shelton  .;.  Hurd,  7  R.  1.403;  Parker  v.  Nations,  33  Tex.  210  (statutory ) ; 
Baird  «.  Rice,  1  Call,  18.  —  En. 

1  Dougl.  54.  [January  26,  1779.  "  On  a  rule  to  show  cause  why  the  defendant 
should  not  be  discharged.  The  ground  was  that,  by  the  affidavit  on  which  he  was 
held  to  bail,  it  was  sworn  that  he  was  indebted  to  the  plaintiff  as  indorsee  of  a  bill  of 
exchange,  but  that  the  bill  in  fact  was  not  yet  due.  The  defendant  was  the  drawer 
of  the  bill,  and  the  drawee  had  refused  to  accept  it. 

BnLLER,  J.  It  is  settled  that,  if  a  bill  of  exchange  is  not  accepted,  an  action  on 
the  bill  will  lie  immediately  against  the  drawer,  although  the  time  of  payment  is  not 
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The  plaintiffs  at  the  tiial  obtained  a  verdict,  with  leave  to  the  defend- 
ant to  move  to  set  it  aside.  A  rule  nisi  having  been  accordingly 
obtained  for  this  purpose, 

M-skine  and  C.  Warren,  who  were  to  have  shown  cause,  were 
stopped  by  the  court. 

Gibbs  and  Const,  in  suf)port  of  the  rule,  endeavored  to  distinguish 
this  from  the  case  of  Milford  v.  Mayor,  because  of  the  privity  between 
the  original  drawer  and  the  person  on  whom  the  bill  is  drawn,  who  is  pre- 
sumed to  be  his  correspondent,  having  property  of  the  drawer's  in  his 
hands,  or  at  least  willing  to  give  him  credit ;  for  whose  due  acceptance 
thereof  the  drawer  may  well  be  supposed  to  pledge  himself  as  an  in- 
ducement for  a  third  person  to  take  his  bill  instead  of  payment ;  there, 
if  the  condition  fail  by  the  non-acceptance  of  the  drawee,  the  holder 
may  fairly  resort  to  the  drawer  immediately.  But  as  between  indorser 
and  indorsee  there  is  no  such  implied  understanding,  the  original  con- 
tract between  them  is  with  relation  to  the  time  mentioned  in  the  bill, 
before  which  no  debt  arises. 

LoED  Ellknboeough,  C.  J.  There  is  no  distinguishing  the  case  of 
an  indorser  from  that  of  the  drawer,  it  having  been  long  ago  decided 
that  every  indorser  is  in  the  nature  of  a  new  dra-wer,  every  indorse- 
ment as  a  new  bill,  and  that  the  indorser  stands  as  to  his  indorsee  in 
the  law-merchant  the  same  as  the  drawer.  The  point  ruled  in  Milford 
V.  Mayor  was  not  then  new.  In  Bright  v.  Furrier,^  where  the  same 
question  occurred,  Lord  Mansfield  said  that  the  law  was  clearly  so 
settled.  Those,  indeed,  were  actions  against  the  drawers ;  but  though 
this  particular  case  of  an  action  against  the  indorser  has  not  occurred 
in  the  books,  yet  when  it  has  been  laid  down  that  an  indorser  stands 
in  all  respects  in  the  same  situation  as  a  drawer,  all  the  consequences 
follow  which  are  attached  to  the  situation  of  the  latter.  And,  in  a 
late  case  tried  before  me  at  Guildhall,  it  appeared  to  be  the  universally 
received  law-merchant  on  the  continent  that  an  indorser  was  liable 
immediately  on  the  non-acceptance  of  the  drawee. 

Grose,  J.,  of  the  same  opinion. 

Lawrence,  J.  In  Heylin  v.  Adamson,  Lord  Mansfield  said,  when 
a  bill  of  exchange  is  indorsed  "  as  between  the  indorser  and  indorsee,  it 

come.  This  I  remember  to  haye  been  determined  in  the  year  1765,  in  a  cause  in 
which  Sir  Fletcher  Norton  was  counsel  for  the  defendant  (Bright  v.  Furrier,  Bull. 
N.  P.  269).  The  reason  is  this,  as  Lord  Mansfield  said  in  that  case,  that  what  the 
drawer  had  undertaken  has  not  been  performed,  the  drawee  not  having  given  him  the 
credit  which  was  the  ground  of  the  contract.  There  have  been  a  great  many  actions 
of  the  same  sort  since  that  time. 

WiLLES  and  Ashhuest,  JJ.,  of  the  same  opinion. 

LoKD  Mansfield  absent.  Tlie  rule  discharged."]  —Ed. 

1  BuU.  N.  P,  269. 
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is  a  new  bill  of  exchange,  and  the  Indorser  stands  in  the  place  of  the 
drawer.'' 

Le  Blanc,  J.  There  is  no  hardship  on  the  indorser,  for  he  must  be 
presumed  to  know  the  person  from  whom  he  receives  the  bill,  and  on 
whose  security  he  must  rely.  Eule  discharged} 


GANTT   V.  MACKENZIE. 

At  Nisi  Peius,  coeam  Lord  Ellbnborouh,  C.  J.,  July  23,  1811, 

[Reported  in  3  Campbell,  51.] 

This  was  an  action  on  a  bill  of  exchange  for  £1,000,  drawn  at  Bar- 
badoes  the  8th  of  February,  1809,  by  the  defendant,  on  Scott,  Idles,  & 
Co.,, in  London,  payable  to  the  plaintiff  at  sixty  days'  sight. 

The  bill  was  refused  acceptance  on  the  17th  April,  1809,  and  was 
afterwards  presented  for  payment  on  the  19th  June  following,  and 
again  dishonored. 

The  only  question  was  from  what  period  interest  was  to  be  cal 
culated. 

LoED  Ellenboeough  left  this,  upon  the  custom  of  mei-chants,  to 
the  gentlemen  of  the  special  jury,  who  s.aid  the  holder  of  the  bill  was 
entitled  to  £10  per  cent  as  damages,  and  that  interest  was  to  be  allowed 
only  from  the  time  when  the  bill  was  presented  for  payment ;  and  Mr. 
Waddington,  the  foreman,  observed  that  he  had  known  it  so  settled  in 
a  case  before  Mr.  Justice  Buller.^  Verdict  accordingly? 

1  Evans  V.  Gee,  11  Pet.  80 ;  Watson  u.  Loring,  3  Mass.  557  ;  Lenox  v.  Cook,  8 
Mass.  460 ;  Renshaw  v.  Triplett,  23  Mo.  213  ;  Lucas  v.  Laden,  28  Mo.  342 ;  Exeter 
Bank  v.  Gordon,  8  N.  H.  60;  Mason  v.  Franklin,  3  Johns.  202;  Weldon  u.  Buck, 
4  Johns.  144  ;  Miller  v.  Hackley,  5  Johns.  375 ;  Bank  of  Rochester  v.  Gray,  2  Hill, 
227,  accord.  —  Ed. 

'^  See  Crawford  v.  Branch  Bank,  6  Ala.  12,  15.  —  Ed. 

^  But  in  a  case  of  Harrison  v.  Dickson  tried  the  same  sittings,  which  was  an  action 
against  the  indorser  of  a  bill  of  exchange  drawn  upon  England  from  N.  S.  Wales, 
the  plaintiff  did  not  claim  any  percentage  upon  the  principal  as  damages,  and  was 
allowed  interest  from  the  time  the  bill  was  dishonored  for  non-acceptance. 
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HOARE  AND  Others  v.  GRAHAM  xsv  Another. 
At  Nisi  Peius,  coram  Lord  Ellbnboeough,  C.  J.,  July  24,  1811. 

[Reported  in  3  Campbell,  57.] 

This  was  an  action  on  a  promissory  note  for  £4,500,  dated  19th 
October,  1810,  made  by  Gibbon  &  Boyce,  payable  to  the  defendants 
two  months  after  date,  indorsed  by  them  to  Grill  &  Son,  who  indorsed 
it  to  the  plaintiffs. 

The  defence  set  up  was  that  the  note  had  been  drawn  as  a  collateral 
security  for  certain  advances  made  by  the  plaintiffs  to  Grill  &  Son ; 
that,  at  the  framing  of  the  note,  the  defendants  refused  to  indorse  it, 
unless  the  plaintiffs  would  agree  that  it  should  be  renewed  when  it 
became  due ;  that  the  latter  acceded  to  this  condition,  and  that  they 
afterwards  demanded  payment,  instead  of  calling  for  a  renewal. 

Lord  Ellenboeough.  I  don't  think  I  can  admit  evidence  of  this 
sort.  What  is  to  become  of  bills  of  exchange  and  promissory  notes, 
if  they  may  be  cut  down  by  a  secret  agreement  that  they  shall  not  be 
put  in  suit  ?  The  parol  condition  is  quite  inconsistent  with  the  written 
instrument.  This  purports  to  be  a  promissory  note  payable  two  months 
after  date.  You  say  it  was  not  payable  at  the  end  of  that  time  ;  and  that, 
when  the  two  months  had  expired,  the  payees,  instead  of  the  money, 
were  to  have  another  promissory  note.  I  will  receive  evidence  that 
the  note  was  indorsed  to  the  plaintiffs  as  a  trust ;  but  the  condition  for 
a  renewal  entirely  contradicts  the  instrument  which  the  defendants 
have  signed.  Such  an  agreement  rests  in  confidence  and  honor  only, 
and  is  not  an  obligation  of  law.  There  may,  after  a  bill  is  drawn,  be 
a  binding  promise  for  a  valuable  consideration  to  renew  it,  when  due; 
but,  if  the  promise  is  contemporaneous  with  the  drawing  of  the  bill,  the 
law  will  not  enforce  it.  This  would  be  incorporating  with  a  written 
contract  an  incongruous  parol  condition,  which  is  contrary  to  first 
principles.     There  must  be  a  Verdict  for  the  2)laintiffs.''- 

1  Dupuy  V.  Gray,  Minor,  357,  in  which  case  the  indorsement  was  in  full ;  Bank 
of  U.  S.  u.  Dunn,  6  Pet.  61 ;  Stubbs  v.  Goodall,  4  Ga.  106 ;  Bartlett  v.  Lee,  33  Ga. 
491 ;  Beattie  v.  Browne,  64  III.  360 ;  Clayes  v.  White,  65  111.  357  ;  Chaddock  i'.  Vanness, 
35  N.  J.  517  [semhle)  ;  Skillen  i>.  Richmond,  48  Barb.  428,  in  which  cases  the  indorse- 
ment was  in  blank  ;  Pollok  v.  Bradbury,  8  Moo.  P.  C.  227 ;  Hightower  u.  Ivy,  2 
Port.  308,  in  which  cases  it  does  not  appear  whether  the  indorsements  were  in  full  or 
in  blank,  accord. 

Friend  v.  Beebe,  3  Greene,  279  (but  see  Harrison  v.  McKim,  18  Iowa,  487); 
Wright  V,  Latham,  3  Murph.  298,  cases  of  special  indorsements ;  Taylor  v.  Scholfleld, 
2  Cranch,  C.  C.  315 ;  Stackpole  v.  Arnold,  11  Mass.  32  (semble) ;  Barrows  u.  Lane,  5 
Vt.  163  {semble),  cases  of  blank  indorsements;  Susquehanna  Co.  u.  Evans,  4  Wash. 
C.  C.  480,  in  wliich  case  the  form  of  the  indorsement  does  not  appear,  contra.  — Ed. 
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COLLOTT  AND  Others  v.  HAIGH. 

At  Xisi  Peius,  coram  Lord  Ellenbokough,  C.  J.,  November  30, 

1812. 

[Reported  in  3  Campbell,  281.] 

This  was  an  action  on  a  bill  of  exchange,  drawn  by  the  defendant 
upon  J.  Dufton,  accepted  by  him  and  indorsed  to  the  plaintiffs. 

It  appeared  that,  when  the  bill  became  due,  the  plaintiffs  gave  time 
for  some  weeks  to  Dufton,  upon  his  lodging  some  security  in  their 
hands,  which  did  not  turn  out  to  be  available ;  but  it  was  likewise 
proved  that  Dufton  had  accepted  the  bill  merely  for  the  defendant's 
accommodation,  without  any  consideration  whatsoever. 

Lord  Ellenborough  ruled  that  under  these  circumstances  the  de- 
fendant was  not  discharged  by  the  time  given  to  the  acceptor.  The 
drawer  of  an  accommodation  bill  must  be  considered  as  the  principal 
debtor,  and  the  acceptor  only  in  the  light  of  a  surety.  The  reason 
why  notice  of  the  dishonor  of  a  bill  must  in  general  be  given  to  the 
drawer  is  that  he  may  recoup  himself  by  withdrawing  his  effects  from 
the  hands  of  the  acceptor ;  and  he  is  discharged  by  time  being  given 
to  the  acceptor  without  his  consent,  because  his  remedy  over  against 
the  acceptor  may  thus  be  materially  affected.  But,  where  the  bill  is 
accepted  merely  for  the  accommodation  of  the  drawer,  he  has  no 
effects  to  withdraw,  and  no  remedy  to  pursue  when  compelled  to  pay. 
He  therefore  suffers  no  injury  either  by  want  of  notice,  or  by  time  being 
given  to  the  acceptor ;  and  in  an  action  on  the  bill  he  cannot  defend 
himself  upon  either  of  these  grounds.  Verdict  for  the  plaintiff'.^ 

1  Hill  V.  Read,  6  D.  &  Ey.  N.  P.  26  (semble) ;  Sargent  v.  Appleton,  6  Mass.  85, 
accord. 

In  Hill  V.  Read,  supra,  Abbott,  C.  J.,  said,  p.  26 :  "  The  exception  as  to  accommo- 
dation bills  extends  only  to  cases  where  the  action  is  brought  against  the  party  for 
whose  accommodation  the  bill  was  made  ;  and  therefore  in  an  action  against  the 
drawer  of  a  bill  of  exchange,  which  was  drawn  for  the  accommodation  of  the  ac- 
ceptor, it  is  a  good  defence  to  prove  that  time  was  given  to  the  acceptor,  without  the 
assent  of  the  drawer." 

So  also  the  holder  will  not  release  a  drawer  or  indorser  by  releasing  or  giving 
time  to  the  acceptor  or  maker  if  the  drawer  or  indorser  has  himself  released  the 
acceptor  or  maker.  Gloucester  Bank  v.  Worcester,  10  Pick.  528 ;  Ludwig  v.  Iglehart, 
i3  Md.  39;  Bruen  v.  Marquand,  17  Johns.  58.  —  Ed. 
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WALKER  V.  BARNES. 
In  the  Common  Pleas,  November  21,  1813. 

[Reported  in  5  Taunton,  240.] 

This  ^"as  an  action  upon  a  bill  of  exchange,  dated  the  8th  of  May, 
1812,  drawn  by  the  defendant  upon  Spence,  at  a  month's  date,  payable 
to  the  defendant's  order  for  £10,  accepted  by  the  drawee,  and  dis-  ' 
honored  by  him  when  payable,  and  presented  for  payment.  The 
defendant  pleaded  non  assumpsit  as  to  all  except  £10  ;  and,  as  to  that, 
that  he  was  at  all  times,  after  making  his  promise,  ready  and  willing  to 
pay  the  £10,  and  that  he  tendered  that  sum  to  the  plaintiff  on  the  11th 
of  June,  1812,  being  the  day  when  the  bill  became  payable.  The  plain- 
tiff in  his  replication  joined  issue  on  the  non  assumpsit,  and  traversed 
the  tender  in  manner  and  form  alleged.  Upon  the  trial  of  the  cause 
at  the  Westminster  sittings,  after  Trinity  term,  1813,  before  Mansfield, 
C.  J.,  it  appeared  that  on  the  11th  of  June  the  bill  was  presented  for 
payment  by  the  holder  of  it,  who  resided  in  Charles  Street,  Middlesex 
Plospital,  and  who  on  the  12th  wrote  a  letter,  and  put  it  into  the  two- 
penny post-office,  whei'e  it  was  marked  with  the  postmark  of  four  in 
the  afternoon,  apprising  the  defendant  of  the  non-payment,  and  that 
the  bill  lay  with  the  holder.  About  eleven  o'clock  on  the  morning  of 
the  13th,  the  defendant  tendered  £10,  which  was  refused.  For  the 
plaintiff,  it  was  objected  that  the  tender  did  not  cover  the  whole 
demand,  inasmuch  as  damages  were  due  for  the  interest  of  the  note 
during  the  detention  of  the  debt  from  the  lltli  to  the  13th,  and  that  the 
plaintiff  was  therefore  entitled  to  a  verdict  on  the  issue  of  won  assump- 
sit, for  which  was  cited  the  case  of  Hume  v.  Peploe ;  ^  and  Mansfield, 
C.  J.,  reserved  the  point,  subject  whereto  the  jury  found  a  verdict  for 
the  defendant  on  both  issues,  with  liberty  to  move  to  enter  a  verdict 
with  nominal  damages  for  the  plaintiff. 

Hest,  Serjt.,  in  this  term  had  accordingly  obtained  a  rule  nisi,  against 
which 

Shepherd,  Serjt.,  now  showed  cause.  He  urged  that  there  was  no 
distinction  between  this  case  and  the  case  of  goods  sold,  wherein, 
although  there  was  an  existing  debt  from  the  moment  of  delivery,  yet 
a  reasonable  time  was  given  for  payment;  and  it  was  no  answer  to  a 
tender  of  the  price  to  show  that  it  was  not  made  on  the  day  the  debt 
accrued.     The  holder  of  a  bill  has  a  right  to  arrest  the  acceptor  with- 

1  8  East,  168. 
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out  any  presentment  to  him ;  but  it  could  not  therefore  be  said  that  a 
tender  by  the  acceptor  on  the  following  day  was  evidence  that  he  was 
not  always  ready  to  pay.  Until  the  drawer  receives  from  the  holder 
notice  of  the  dishonor  of  the  bill  by  the  acceptor,  the  drawer's  obliga^ 
tion  to  pay  does  not  commence.  The  notice  was  not  given  till  the 
12th,  and  at  eleven  o'clock  on  the  morning  of  the  13th  the  defendant 
made  the  tender,  which  was  an  exercise  of  all  reasonable  diligence. 
The  case  of  Hume  v.  Peploe '  was  decided  on  the  defective  form  of 
pleading  the  tender  ;  namely,  that  the  defendant  was  ready  to  pay 
from  the  time  of  making  the  tender.  Here  the  defendant  avers  that 
he  was  always  ready  to  pay,  and  that  at  a  certain  time  before  the 
action  he  offered  to  pay,  and  no  previous  demand  and  refusal  were 
proved,  which  would  have  disaffirmed  the  continual  readiness ;  nor  had 
the  plaintiff  controverted  that  allegation,  and  the  jury  had  properly 
found  the  verdict  for  the  defendant:  if  the  plaintiff  contended  that  a 
tender  made  after  the  day  was  not  a  sufficient  bar,  he  ought  to  have 
demurred  to  the  plea. 

Jiesf,  Serjt.,  in  support  of  his  rule,  urged  that  the  drawer  of  a  bill 
was  a  guarantee  for  the  acceptor,  as  such  he  contracted  that  the  ac- 
ceptor should  perform  his  contract,  or  otherwise  that  he,  the  drawer, 
would  be  answerable  for  all  damage  sustained  by  reason  of  the  accept- 
or's non-performance.  That  damage  commenced  as  soon  as  the  ac- 
ceptor had  failed  to  fulfil  his  contract ;  and  the  drawer  did  not  discharge 
his  guaranty,  unless  he  paid  the  holder  as  well  the  amount  of  the  bill 
as  all  damages  that  had  been  sustained  by  reason  of  the  detention; 
and  although  the  drawer  could  not  be  sued  until  notice  of  the  dishonor, 
yet,  immediately  after  notice,  he  became  liable  to  make  good  ab  initio 
the  acceptor's  breach  of  contract.  The  plea  of  tender  could  not  be 
demurred  to  :  it  only  professed  to  cover  £10  of  the  demand  ;  and,  as  to 
£10,  it  might  be  good,  but  the  plaintiff  was  entitled  to  a  further  sum 
as  unliquidated  damages,  to  which  a  tender  neither  could  be  nor  had 
been  pleaded,  but  to  which  demand  the  defendant  had  pleaded  the 
general  issue,  and  upon  that  issue  something  remained  to  be  recovered, 
and  the  plaintiff,  and  not  the  defendant,  was  therefore  entitled  to  the 
verdict.  The  verdict,  too,  as  it  respected  the  tender,  was  against  evi- 
dence;  for  the  tender  was  averred  to  be  made  on  the  11th,  and  the 
proof  was  of  a  tender  on  the  13th.  The  videlicet  under  which  the 
allegation  was  made  would  not  cure  the  variance,  since  the  averment 
was  material.  If  the  tender  had,  in  truth,  been  made  on  the  11th,  it 
would  have  been  a  bar  to  the  action,  because  on  that  day  no  interest 
had  accrued  ;  but  a  tender  on  no  subsequent  day  would  have  the  same 
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effect,  because  on  every  subsequent  day  interest  had  accrued  ;  although 
the  damages  in  the  present  case  were  less  than  a  halfpenny,  yet  if  tlie 
bill  had  been  for  many  thousand  pounds,  and  the  interval  which  elapsed 
before  notice  reached  the  drawer  had  been  of  many  months'  continu- 
ance, which  might  easily  happen  in  the  case  of  foreign  bills,  the  dam- 
ages would  have  been  a  considerable  sum  ;  and  the  same  principle 
must  govern  the  one  case  and  the  other.  This  was  not  like  the  case 
of  goods  sold,  which  do  not  bear  interest,  because  the  law  intends  a 
reasonable  time  for  payment  of  them  :  it  was  more  like  the  case  of  a 
bond  upon  which  solvit  post  diem  was  no  plea,  until  it  was  given  by 
statute.  If  the  defendant's  argument  is  right,  the  defendant  would,  in 
all  actions  on  bills  of  exchange,  be  entitled  to  deduct  from  the  verdict 
the  amount  of  interest  between  the  day  whereon  bills  became  due  and 
the  day  when  the  first  notice  is  given  of  the  dishonor  to  the  drawer ; 
but  that  is  contrary  to  universal  practice,  and  never  yet  was  contended 
for. 

Mansfield,  C.  J.  The  case  has  been  well  argued,  but  the  plaintiff 
is  not  entitled  to  a  verdict.  If  the  acceptor  does  not  pay  the  bill  when 
it  is  due,  the  drawer  cannot  find  out  by  inspiration  who  is  the  holder ; 
and,  till  he  finds  out  that,  he  cannot  pay  the  bill.  When  he  has  found 
out  who  is  the  holder,  he  is  bound  to  pay  the  bill  within  a  reasonable 
time  :  if  he  does  not,  he  is  liable  to  damages  for  not  performing  his 
contract,  those  damages  are  the  interest  on  the  bill.  The  drawer  has 
notice  of  the  dishonor  on  the  l'2th  :  on  the  morning  of  the  13th,  he 
tenders  the  money.  Is  not  this  all  that  a  man  can  reasonably  be 
required  to  do?  Is  it  not  all  that  he  undertook  to  do  ?  The  verdict 
is  right. 

Heath,  J.  I  am  of  the  same  opinion.  It  would  occasion  many 
mischievous  actions,  if  it  were  otherwise. 

Dallas,  J.  It  seems  to  me  that  there  is  no  unjust  detention  of  the 
debt  for  which  any  damages  ought  to  have  been  given  :  the  drawer 
has  done  all  he  could ;  he  was  not  bound  to  pay  except  from  the  time 
of  the  notice  given  ;  he  has  done,  therefore,  all  that  he  was  bound 
to  do,  and  was  entitled  to  a  verdict.'  Rule  discharged^ 

1  Chambre,  J  ,  was  absent. 

City  Bank  v.  Cutter,  3  Pick.  414,  contra. 

'^  In  Ackermann  v.  Ehrensperger,  16  M.  &  W.  99,  the  guarantor  of  a  bill  was  lield 
liable  for  interest  from  tlie  time  of  the  acceptor's  default.  Pollock,  C.  B.,  remark- 
ing (p.  103) :  "  With  respect  to  the  defendant's  liability  for  interest,  I  entertain  no 
doubt  that  a  party  who  guarantees  the  payment  of  a  bill  is  liable  for  all  that  the  prin- 
cipal would  be  liable  for;  .  .  .  and,  as  the  acceptor  would  not  have  duly  paid  the 
bill,  unless  he  had  paid  both  principal  and  interest,  the  same  consequences  must  apply 
as  to  the  guarantor  for  the  acceptor:  it  cannot  mean  one  thing  to  the  principal,  and 
another  as  to  the  surety." — Ed. 
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LE  FEVRE  V.  LLOTD,  Administratoe  of  Lloyd,  deceased. 
In  the  Common  Pleas,  November  10,  1814. 

[Reported  in  5  Taunton,  749.] 

The  plaintiff  declared  upon  a  bill  of  exchange,  drawn  by  the  de- 
ceased upon  John  Kennion,  in  favor  of  the  plaintiff,  at  two  months 
after  date,  which  had  been  dishonored  by  the  drawee.  The  cause  was 
tried  at  the  London  sittings  after  Trinity  term,  1814,  before  Gibbs, 
C.  J.,  when  the  case  was  that  the  plaintiff,  who  resided  at  Southampton, 
had  applied  to  Maitland  &  Coles  in  London,  to  sell  some  cotton  for 
him,  who  said  they  could  obtain  20d.  per  pound  for  it,  if  it  corresponded 
with  the  sample.  The  plaintiff  wrote  that  his  friends  accepted  of  the 
offer,  and  Maitland  &  Co.  replied  that  the  party  would  take  the  cotton 
at  20c?.  per  pound,  to  be  paid  for  in  a  bill  of  two  months  from  the  time 
of  their  arrival  at  Brandon's  warehouse,  London,  subject,  of  course,  to 
commission  and  brokerage  ;  but,  on  objection  made,  afterwards  con- 
sented to  forego  their  commission.  The  plaintiff  accepted  these  terms. 
Maitland  &  Co.  had  employed  the  deceased  as  a  broker  to  sell  the 
cotton.  He  having,  on  the  arrival  of  the  goods  in  London,  ascertained 
the  amount  of  the  price,  drew  the  bill  in  question  on  the  purchaser  for 
the  sum,  and  delivered  it  to  Maitland  &  Co.,  who  remitted  it  to  the 
plaintiff.  The  defence  was  that  the  defendant,  having  drawn  the  hill 
only  as  agent  for  the  plaintiff,  and  without  any  consideration  for  so 
doing,  but  merely  for  the  purpose  of  facilitating  business,  the  plaintiff, 
not  being  himself  then  in  London,  the  defendant  was  not  liable  on  the 
bill  to  the  plaintiff,  his  own  principal ;  and  that  the  meaning  of  paying 
for  goods  by  a  bill  at  two  months  was  that  the  seller  should  draw  a  hill 
on  the  buyer ;  and  the  broker  here  drew  as  the  servant  of  the  seller. 
Gibbs,  C.  J.,  thought  it  was  imprudent  in  Lloyd  to  put  his  name  on 
the  bill,  but  that,  he  having  so  done,  all  the  legal  consequences  of  the 
act  attached  on  him  as  much  as  on  any  other  party  whose  name  was 
thereon,  and  the  jury  found  a  verdict  for  the  plaintiff. 

/Shepherd,  Solicitor-General,  in  this  term  moved,  upon  the  ground 
taken  at  the  trial,  to  set  aside  the  verdict  and  enter  a  nonsuit. 

Per  Curiam.  The  broker,  by  giving  this  bill,  put  an  end  to  all 
doubt  as  to  the  buyer's  responsibility.  The  vendors,  upon  receiving 
it,  in  consequence  of  their  good  opinion  of  Lloyd,  dismiss  from  their 
minds  all  care  about  the  solvency  of  the  purchaser. 

Utile  refused} 

1  It  should  be  noticed  that  the  defendant  in  this  case  did  not  attempt  to  substitute 
a  different  contract  from  that  implied  by  the  drawing  of  the  bill,  but  to  show  that 
VOL.  II.  8 
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GOUPT  AND  Another  v.  HARDEN"  and  Others. 
In  the  Common  Pleas,  Notembee  11,  1816. 

[Reported  in  7  Taunton,  169.] 

This  was  an  action  brought  against  the  defendant  as  indorsers  of 
two  bills  of  exchange,  for  £400  and  £600,  drawn  on  the  12th  May, 
1815,  by  De  Franca  &  Co.  upon  Gould,  Brothers,  &  Co.,  merchants  at 
Lisbon,  at  thirty  days  after  sight,  payable  to  the  defendants,  and  by 
them  indorsed  to  the  plaintiffs,  who  were  merchants  at  Paris,  and  who 
indorsed  the  bills  to  Ricci  &  Son,  merchants  at  Genoa,  who  also  nego- 
tiated the  bills.  The  bills  were  presented  to  Goulds  for  acceptance,  on 
the  22d  August  in  the  same  year,  when  they  were  refused,  and  pro- 
tested for  non-acceptance  ;  but  were  accepted  by  Montano,  under  pro- 
test, for  the  honor  of  Ricci  &  Co.  The  bills  were  again  on  20th 
September,  when  due,  presented  to  Goulds  for  payment,  which  was 
also  refused,  and  a  protest  made,  and  Montano  paid  them  for  the  credit 
of  Ricci  &  Co.,  whereby  the  plaintiffs  were  obliged  to  pay  the  amount 
of  the  bills,  with  costs,  charges,  interest,  exchange,  and  re-exchange. 
Upon  the  trial  of  this  cause,  at  the  sittings  in  London  after  Trinity 
term,  1816,  before  Gibbs,  C.  J.,  it  appeared  that  the  plaintiffs  had  em- 
ployed the  defendants,  who  were  merchants  in  London,  for  a  commis- 
sion of  one  half  per  cent,  to  procure  in  London  and  transmit  to  them 
to  Paris  bills  on  Portugal  for  £1,000.  The  defendants  accordingly  pur- 
chased upon  the  exchange  the  bills  in  question,  and,  having  specially 
indorsed  them  to  the  plaintiffs,  transmitted  them  to  Paris  :  the  plain- 
tiffs indorsed  them  to  Ricci  &  Sons,  merchants  at  Genoa,  who  further 
negotiated  them.  On  the  15th  of  July,  De  Franca  failed.  Goulds 
had  paid  bills  drawn  on  them  so  late  as  the  30th  of  June,  1815.  On 
the  12th  of  October,  the  plaintiffs  by  letter  apprised  the  defendants  of 

there  was  in  fact  no  contract  whatever  between  himself  and  the  plaintiff.  In  Jones 
V.  Lathrop,  44  Ga.  398,  under  similar  circumstances,  the  drawer  was  held  not  to  be 
liable  to  his  principal, 

These  cases  are  obviously  distinguishable  from  the  following  authorities,  in  which 
evidence  which  tended  to  prove  a  different  contract  from  that  imported  by  the 
drawing  was  rightly  excluded:  Abrey  v.  Crux,  L.  R.  5  C.  P.  37;  Druiff  v.  Parker, 
L.  R.  5  Eq.  131 ;  Brown  v.  Wiley,  20  How.  442  ;  Howes  u.  Austin,  35  111.  896  ;  Pack 
V.  Thomas,  21  Miss.  11 ;  Hill  v.  Gaw,  4  Barr,  493  ;  Rockmore  v.  Davenport,  14  Tex. 
602.      Robertson  v.  Nott,  2  Mart.  n.  s.  122,  contra,  is  not  to  be  supported. 

This  distinction  beween  evidence  which  varies  the  terms  of  a  contract,  and  evidence 
which  shows  the  non-existence  of  a  contract,  is  of  course  not  confined  to  bills  and 
notes.  Rogers  v.  Hadley,  2  H.  &  C.  227  ;  Pym  v.  Campbell,  6  E,  &  B.370i  Clever  w. 
Kirkman,  24  W.  R.  159 ;  Grierson  v.  Mason,  60  N.  Y.  394.  —  Ed. 
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the  dishonor  of  the  bills,  and  in  a  subsequent  letter  stated  that  they 
should  certainly  have  sooner  sent  forward  the  bills  for  acceptance,  had 
they  not  relied  on  the  defendants'  guaranty.  The  defendants  con- 
tended, first,  that  they,  having  indorsed  these  bills  to  the  plaintiffs  only 
as  their  agents,  were  not  liable  on  that  indorsement.  Evidence  was 
given  that,  when  agents  indorse  foreign  bills  for  the  mere  purpose  of 
transmitting  them  without  intending  to  incur  responsibility  for  the 
payment,  it  is  their  practice  to  add  to  the  indorsement  the  words 
sans  recours,  that  these  words  however,  implying  a  doubt  in  the 
mind  of  the  indorser  of  the  stability  of  some  of  the  parties,  injure 
the  credit  of  the  bills,  and  therefore  are  usually  omitted,  if  a  confidence 
exists  between  the  parties,  although  it  is  nevertheless  intended  that 
the  agent  should  not  be  responsible  for  the  goodness  of  the  bills ;  and 
the  defendants  contended  that  such  was  the  course  of  dealing  in  the 
present  instance,  as  evinced  by  the  low  rate  of  commission  which  the 
defendants  were  to  receive.  The  defendants  also  contended  that  they 
were  discharged  by  laches,  for  that  the  bills  ought  to  have  been  sooner 
presented  to  the  drawee  for  acceptance,  and  not  sent  round  from  Paris 
to  Italy,  by  which  the  presentment  for  acceptance,  and  consequently 
the  period  of  payment,  had  been  many  months  delayed  ;  and,  if  the 
bills  had  been  presented  for  acceptance  in  the  beginning  of  June,  they 
would  have  been  payable  before  Goulds  ceased  to  honor  the  drawers' 
demands,  and  before  the  drawers  themselves  had  become  insolvent. 
The  jury,  however,  found  a  verdict  for  the  plaintiffs  :  which 

JLens,  Serjt.,  now  moved  to  set  aside,  on  the  grounds,  first,  that  an 
agent,  under  these  circumstances,  was  not  liable  upon  his  indorsement ; 
next,  that  the  presentment  of  a  bill  payable  at  or  a  certain  time  after 
sight  could  not  be  protracted  to  an  indefinite  or  unreasonable  period, 
without  discharging  the  parties.  , 

GiBBS,  C.  J.  This  is  an  action  brought  against  the  indorser  of  two 
bills  at  thirty  days'  sight,  and  the  verdict  is  for  the  plaintiffs.  Objec- 
tions are  made  to  their  right  to  recover  on  two  grounds  :  first,  that, 
though  the  bills  were  indorsed  by  the  defendants,  the  defendant,  under 
the  circumstances,  is  not  liable  on  his  indorsement ;  secondly,  that 
there  has  been  laches  in  not  presenting  the  bills  for  acceptance  within 
a  shorter  time.  As  to  the  first  objection,  here  is  an  unqualified  indorse- 
ment. It  is  not  proved  that  the  plaintiffs  knew  that  the  defendants 
were  [not]  ^  connected  with  the  bill  otherwise  than  as  agents ;  but,  if  they 
had  known  it,  and  I  will  take  it  in  the  strongest  way,  that  they  knew 
the  defendantswere  acting  only  as  agents,  still  they  had  a  right  to  con- 
sider that  in  this  transaction  the  defendants  were  liable  as  indorsers ; 
and  they  may  justly  say,  as  they  have  done,  "we  should  have  sent  for- 

1  See  10  Moo.  P.  C.  116,  n.  (o).  — Ed. 


132  FREE   AND   OTHERS   V.    HAWKINS.  [CHAP.    VI. 

ward  these  bills  for  acceptance,  unless  we  had  seen  your  names  on 
them,  which  placed  the  respectability  of  the  bills  beyond  a  question, 
otherwise  we  should  have  sought  the  security  of  the  drawee."  ^ 

Dallas,  J.  The  defendants  might  have  specially  indorsed  this  bill 
sans  recours,  if  they  had  thought  fit  so  to  do,  but  they  have  not 
done  it. 

The  rest  of  the  court  concurred  in  refusing  the  application.' 


FREE  ANT>  Others  v.  HAWKINS. 
At  Nisi  Peius,  coeam  Gibbs,  C.  J.,  July  10,  1816. 

\Reported  in  Holt,  Nisi  Prius  Cases,  550.] 

Action  by  indorsee  against  the  payee  of  a  promissory  note,  of 
which  Sir  Robert  Salisbury  was  the  maker,  and  the  defendant  became 
the  payee  and  indorser,  as  surety  for  Sir  R.  S.  to  the  plaintiffs. 

The  only  evidence  of  the  making  of  the  note  by  Sir  R.  S.  was  by 
proving  the  indorsement  of  the  note  by  the  defendant,  which  was 
objected  to  by  JLens,  Serjt.     But 

Gibbs,  C.  J.,  ruled,  from  the  analogy  of  a  bill  of  exchange,  where 
the  acceptance  is  an  admission  of  the  handwriting  of  the  drawer,  that 
the  indorsement  by  the  payee  is  an  admission  of  the  handwriting  of 
the  maker. 

The  note  was  not  paid  when  due  by  Sir  R.  S.,  and  no  notice  had 
been  given  to  the  defendant;  but  evidence  was  called  to  prove  that 
the  defendant  was  merely  a  surety,  and  that,  as  between  him  and  Sir 
R.  S.,  there  was  no  consideration.  Evidence  was  likewise  tendered 
to  prove  that  it  was  agi-eed  between  all  the  parties  that  the  note 
should  not  be  put  in  suit  till  certain  estates  of  Sir  R.  S.  were  sold ; 
and  it  was  insisted  by  J3est,  Serjt.,  on  the  authority  of  De  Berdt  v. 
Atkinson'  and  Sisson  v.  Tomlinson,^  that  where  there  is  no  considera- 
tion as  between  the  maker  and  the  payee,  no  notice  of  non-payment 
by  the  maker  is  necessary  in  order  to  charge  the  payee,  in  the  same 
way  as  no  notice  is  necessary  to  be  given  to  the  drawer  of  a  bill  of 
exchange  who  has  no  effects  in  the  hands  of  the  acceptor.     But 

Gibbs,  C.  J.,  adverting  to  the  cases  of  Smith  v.  Becket^  and  Brown 
V.  Massey,'  ruled  that  the  analogy  contended  for  did  not  exist ;    and 

1  The  remainder  of  the  opinion  in  which  his  lordship  held  that  laches  was  not 
imputable  to  the  plaintiffs  has  been  omitted.  — Ed. 

2  Woodward  v.  Foster,  18  Grat.  200,  accord.  — 'Ed. 

8  2  H.  Black.  336.  4  1  Selw.  N.  P.  357,  ,.. 

6  13  East,  187.  «  15  East,  216. 
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that  the  payee  and  indorser  was,  under  the  circumstances,  entitled  to 
notice ;  and  he  rejected  the  evidence  offered,  that  there  was  an  under- 
standing that  the  note  should  not  be  put  in  suit,  in  order  to  excuse  the 
want  of  notice,  —  observing  that,  as  such  an  understanding  could  not 
have  been  given  in  evidence  to  prevent  the  plaintiff  from  suing  on  the 
note,  so  it  ought  not  to  be  received  to  excuse  the  want  of  notice  ' 


PHILPOTT  V.  J.  W.  BRYANT. 
At  Nisi  Pejus,  coeam  Paek,  J.,  Noybmbee  30,  1827. 

[Reported  in  3  Carrington  S/-  Payne,  244.] 

Assumpsit  on  a  bill  of  exchange,  dated  the  16th  of  September,  1822, 
at  six  months  after  date,  drawn  by  the  defendant  on  his  father  John 
Bryant,  and  accepted  by  him  payable  at  No.  18  Bishopsgate  Street. 
The  plaintiff  was  the  holder.  The  declaration  stated  that  the  bill  was 
in  due  manner  presented  to  the  drawee  for  payment. 

A  notary's  clerk  proved  that  he  presented  the  bill  for  payment,  at 
No.  18  Bishopsgate  Street ;  and  it  appeared  that  John  Bryant,  the 
drawee,  died  about  a  fortnight  before  the  bill  became  due,  leaving  his 
widow  his  executrix. 

1  Best,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  but  the  court  discharged  the  rule. 
Free  v.  Hawkins,  8  Taunt.  92 ;  Anderson  u.  Yell,  18  Ark.  9 ;  Goldman  v.  Dayis,  23 
Cal.  256;  Bowers  v.  Headen,  4  Ind.  318;  Barry  v.  Morse,  3  N.  H.  132;  Bank  of 
Albion  V.  Smith,  27  Barb.  489  (in  which  cases  the  indorsement  was  in  blank) ;  High- 
town  V.  Ivy,  2  Port.  308  (in  which  case  the  form  of  the  indorsement  does  not  appear), 
accord. 

Fuller  V.  McDonald,  8  Greenl.  213  ;  Sanborn  v.  Southard,  2-5  Me.  409  ;  FuUerton 
V.  Rundlett,  27  Me.  31 ;  Patterson  o.  Todd,  18  Pa.  426,  434  (semWe) ;  Newell  v.  Wil- 
liams, 6  Sneed,  208  (semble) ;  liimbroe  v.  Lamb,  3  Humph.  17 ;  4  Humph.  95,  s.  o. 
(in  which  cases  the  indorsement  was  in  blank) ;  Lane  v.  Stewart,  20  Me.  98  (in  which 
case  the  indorsement  was  in  full) ;  Boyd  v.  Cleveland,  4  Pick.  525;  Taunton  Bank 
V.  Richardson,  6  Pick.  436  (in  which  cases  the  form  of  the  indorser  does  not  appear), 
contra. 

In  the  Maine  and  Massachusetts  cases  above  cited,  the  courts  proceeded  upon  the 
unfounded  assumption  that  the  evidence  offered  did  not  vary  the  contract  of  the 
indorser,  but  merely  showed  the  waiver  of  performance  of  a  condition,  an  assump- 
tion which  was  emphatically  repudiated  in  Smith  «.  Morrill,  54  Me.  48,  51,  53. 

There  would  seem  to  be  a  similar  fallacy  in  the  reasoning  by  which  it  has  been 
held  that  evidence  is  admissible  to  show  that  the  parties  intended  that  present- 
ment for  payment  should  be  made  at  a  place  not  mentioned  in  the  bill  or  note.  See 
Brent  v.  Bank  of  Metropolis,  1  Pet.  89 ;  State  Bank  v.  Hurd,  12  Mass.  172  ;  Meyer  w. 
Hibscher,  47  N.  Y.  265 ;  Barclay  v.  Weaver,  19  Pa.  896,  which,  however,  were  prob- 
ably all  cases  of  blank  indorsements.  — Ed. 
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Garwood,  for  the  defendant,  objected  that  the  plaintiff  could  not 
recover,  as  he  had  merely  averred  and  proved  presentment  to  the 
drawee  for  payment.  To  make  the  drawer  liable,  there  must  be 
default  on  the  part  of  the  acceptor ;  and,  if  the  drawee  has  not 
been  required  to  accept,  he  cannot  be  guilty  of  default  in  neglecting 
to  pay. 

Park,  J.  I  am  clearly  of  opinion  that  what  has  been  done  is  suffi- 
cient. I  should  destroy  half  the  trade  of  the  city  of  London,  if  I 
were  to  hold  that  bills  made  payable  so  many  days  after  date  must  be 
presented  for  acceptance  as  well  as  for  payment.-'  If  they  are  ruade 
payable  after  sight,  it  will  be  otherwise.^ 

Curwood  then  submitted  that,  the  drawee  being  dead  before  the 
bill  became  due,  the  plaintiff  was  bound  to  prove  presentment  at  the 
house  of  the  executrix,  because  she  might  not  be  conusant  of  the  exist- 
ence of  any  such  bill. 

Park,  J.  No.  I  think  not.  It  is  presented  where  it  is  made  pay- 
able, and  I  am  of  opinion  that  that  is  sufficient.' 

Verdict  for  the  plaintiff ,  subject  to  a  motion  on  another  point. 

1  Tanner  v.  Bean,  4  B.  &  C.  312  ;  Orr  v.  Maginnis,  7  East,  362  (sembh) ;  Washing- 
ton Bank  v.  Triplett,  1  Pet.  25;  Tovvnsley  v.  Sumrall,  2  Pet.  170;  Davies  v.  Byrne, 
10  Ga.  329;  Smith  v.  Roach,  7  B.  Mon.  17;  Comm.  Bank  u.  Perry,  10  Rob.  (La.) 
61 ;  Tall  River  Bank  v.  Willard,  5  Met.  216 ;  Rice  v.  Wesson,  11  Met.  403 ;  Oxford 
Bank  v.  Davis,  4  Gush.  188 ;  Carmichael  v.  Pa.  Bank,  5  Miss.  567 ;  Glasgow  i'.  Cope- 
land,  8  Mo.  268 ;  Walker  v.  Stetson,  19  Oh.  St.  400 ;  Bank  of  Bennington  v.  Ray- 
mond, 12  Vt.  401,  accord. 

See  Allen  v.  Suydam,  17  Wend.  368 ;  20  Wend.  321,  ».  c. 

'^  "  There  is  as  little  doubt  that  it  is  now  much  too  late  to  contend  that  the  law 
does  not  require  a  presentment  for  acceptance  of  a  foreign  or  other  bill  of  exchange, 
payable  at,  or  a  certain  time  after,  sight.  How  otherwise  can  the  time  the  bill  has 
to  run  be  fixed,  where  it  is  payable  after  sight  ?  Indeed,  the  statute  of  3d  &  4th 
Anne,  c.  9,  §  7,  makes  an  inland  bill  of  exchange,  received  in  satisfaction  of  a  debt, 
a  full  and  complete  payment,  if  the  holder  does  not  take  his  due  course  to  obtain  pay- 
ment thereof,  by  endeavoring  to  get  the  same  accepted  and  paid,  and  therefore  in 
some  cases,  undoubtedly,  it  requires  the  presentment  for  acceptance ;  and,  as  the  law 
has  been  long  settled  that  the  holder  of  a  bill  payable  after  date  is  not  obliged  to 
present  it  for  acceptance,  it  must  apply  to  bills  payable  on  or  after  sight."  Ram- 
churn  Mullick  V.  Luchmeekund  Radakissen,  9  Moo.  P.  C.  65,  per  Parke,  B.  —  Ed. 

3  De  Bergareche  v,  Pillin,  8  Bing.  476  ;  Hawkey  v.  Berwick,  4  Bing.  135  ;  Evans 
V.  St.  John,  9  Port.  186 ;  Eas'on  v.  Isbell,  42  Ala.  456 ;  Gale  v.  Kemper,  10  La.  205  ; 
Woodbridge  v.  Brigham,  13  Mass.  656 ;  Lawrence  v.  Dobyns,  30  Mo.  196 ;  Troy  Bank 
V.  Grant,  Hill  &  D.  119 ;  Hunt  i>.  Maybee,  3  Seld.  266 ;  Etheridge  v.  Ladd,  44  Barb.  69; 
Merchants'  Bank  v.  Elderkin,  25  N.  Y.  178 ;  Rahm  v.  Phil.  Bank,  1  Rawle,  335 ;  Jenks 
.;.  Doylstown  Bank,  4  W.  &  S.  505 ;  Carter  v.  Union  Bank,  7  Humph.  548;  Worley  v, 
Waldran,  3  Sneed,  548,  accord.  —  Ed. 
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PIKE  V.  STREET. 

At  Nisi  Pkius,  coeam  Lord  Tbnteedeut,  C.  J.,  Octobbe  29, 1828. 

[Reported  in  Moody  ^  Malkin,  226.] 

This  was  an  action  by  an  indorsee  against  the  drawer  and  indorser 
of  a  bill  of  exchange. 

The  defence  was,  that  though  the  plaintiff  had  given  full  value  for 
the  bill  to  Street,  the  defendant,  yet  it  was  under  an  agreement  that  he 
should  sue  Miles  the  acceptor  of  the  bill  only,  and  should  not  sue  the 
defendant  as  indorser.^  The  agent  of  the  defendant,  who  negotiated 
the  bill  with  the  plaintiff,  said  that  the  plaintiff  took  it  under  a  verbal 
agreement  to  that  effect.  It  was  contended  for  the  plaintiff  that  such 
an  agreement  was  invalid,  and  contrary  to  the  nature  of  a  transfer  by 
an  indorsement,  which  was  general  and  unqualified. 

LoED  Tenteeden,  C  J.,  in  summing  up,  left  it  to  the  jury  to  say 
whether  or  no  the  plaintiff  took  the  bill  on  the  terms  and  conditions 
that  he  should  have  recourse  to  Miles,  and  him  only,  and  not  sue  Street 
at  all;  if  so,  they  should  find  for  the  defendant,  such  an  agreement 
being  a  good  bar  to  the  action ;  if  they  did  not  believe  that,  then  their 
verdict  should  be  for  the  plaintiff.  Verdict  for  the  plaintiff ? 


1  Or  as  drawer.     See  Dans.  &  LI.  159,  s.  c.  —  Ed. 

2  Downer  v.  Chesebrough,  36  Conn.  39;  Dale  v.  Gear,  39  Conn.  89  (but  see 
Dale  V.  Gear,  38  Conn.  15,  contra) ;  Butler  u.  Suddeth,  6  Monr.  541 ;  Stapler  w. 
Burns,  43  Ga.  382  (but  see  Clayton  «.  Bussey,  30  Ga.  946 ;  and  Meador  v.  Dollar 
Sav.  Bank,  56  Ga.  605,  contra)  ;  Harrison  v.  McKira,  18  Iowa,  485  (but  see  Sands 
V.  Wood,  1  Iowa,  263  ;  and  Sherman  v.  Eldon,  12  Iowa,  433,  contra) ;  Patten  v.  Pear- 
son, 55  Me.  39;  57  Me.  428,  s.  c.  (overruling  Crocker  v.  Getcliell,  23  Me.  392 ;  and 
Goodwin  «.  Davenport,  47  Me.  112) ;  Mehelm  w.  Barnet,  Coxe,  86  (semhle) ;  Johnson 
V.  Martinus,  4  Halst  144  (but  see  Chaddock  v.  Vanness,  35  N.  J.  517  {semble),  con- 
tra) ;  Mott  V.  Hicks,  1  Cow.  513,  537  (semble) ;  Bruce  v.  Wright,  3  Hun,  548 ;  5  Th. 
&  C.  81,  s.  c. ;  Cummings  v.  Fisher,  Anth.  N.  P.  1 ;  Mendenhall  v.  Davis,  72  N.  Ca. 
150 ;  HUl  V.  Ely,  6  S.  &  B.  363  ;  Patterson  v.  Todd,  18  Pa.  426 ;  Bircleback  v.  Wilkins, 
22  Pa.  26 ;  Rice  v.  Ragland,  10  Humph.  545  (semble) ;  Rhodes  v.  Risley,  N.  Chip.  84, 
accord. 

Moses  V.  Macpherlan,  1  W.  Bl.  219  ;  2  Burr.  1005,  a.  c. ;  Mason  v.  Burton,  54  111. 
849 ;  Odam  v.  Beard,  1  Blackf .  191  ;  Wilson  v.  Black,  6  Blackf .  509 ;  Campbell  v. 
Bobbins,  29  Ind.  271 ;  Lee  v.  Pile,  37  Ind.  107 ;  Holton  v.  McCormiok,  45  Ind.  411 ; 
Charles  v.  Denis,  42  Wis.  56  (overruling  Murdock  a.  Arndt,  1  Finn.  70) ;  Eaton  v. 
McMahon,  42  Wis.  484,  contra. 

See  Foster  r>.  Jolly,  1  C.  M.  &  E.  703;  Davis  v.  Brown,  94  U.  S.  423 ;  Wade  v. 
Wade,  36  Tex.  529.  — Ed. 
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SIGGERS  V.  LEWIS. 
In  the  Exchequer,  JirerB  4,  1834. 

[Reported  in  3  Law  Journal  Reports,  New  Series,  Exchequer,  312.^] 

Assumpsit  against  the  indorser  of  a  bill  of  exchange. 

Plea :  that  the  action  was  commenced  before  a  reasonable  time  had 
elapsed  for  the  defendant  to  pay  the  bill,  after  notice  to  him  of  non- 
payment. 

Demurrer  and  joinder  therein. 

Mansel  was  to  have  argued  in  support  of  the  demurrer,  but  the 
court  called  on 

Ghandless  to  support  the  plea.  He  cited  Walker  v.  Barnes  as  an 
authority  that  the  defendant  was  bound  to  pay  the  bill  only  in  a 
reasonable  time  after  notice  of  dishonor,  and  that  no  cause  of  action 
arose  until  such  time  had  elapsed.  Wherever  there  was  an  implied 
contract,  the  law  allowed  a  reasonable  time  for  its  performance.  In 
Hume  V.  Peplow,^  the  acceptor  was  held  liable,  though  he  tendered 
the  amount  of  the  bill  the  day  after  it  became  payable ;  but  Walker  v. 
Barnes  was  an  authority  that  the  holder  could  not  recover  even  nom- 
inal damages  against  the  drawer,  if  he  tendered  within  a  reasonable 
time.  The  reasons  used  by  Mansfield,  C.  J.,  with  regard  to  the  drawer 
in  that  case  were  equally  applicable  to  the  indorser. 

Lord  Ltndhurst,  C.  B.  In  Walker  v.  Barnes,  there  appears  to 
have  been  a  sort  of  compromise,  as  the  Chief  Justice  says  that  no  jury 
would  have  given  a  farthing  damages.  The  contract  of  the  drawer  is 
that  the  acceptor  shall  pay  the  bill,  and,  until  notice  of  the  acceptor's 
default  is  given  to  the  drawer,  no  action  can  be  maintained  against 
him.  If,  upon  notice  being  given,  the  money  is  not  paid,  the  action  is 
maintainable  immediately.  That  moment  the  cause  of  action  arises ; 
and  if  the  action  is  improperly  brought,  notwithstanding  a  tender  of 
the  money,  the  course  is  to  apply  to  a  judge  to  stay  the  proceedings. 

Aldbeson,  B.  According  to  the  argument  in  support  of  the  plea, 
every  declaration  against  the  indorser  of  a  bill  of  exchange  ought  to 
allege  that  a  reasonable  time  had  elapsed.  But  nobody  ever  heard  of 
a  declaration  containing  such  an  averment.  The  truth  is  that  the  not 
paying  in  a  reasonable  time  after  notice  is  not  the  cause  of  action,  but 
the  cause  of  action  is  the  non-payment  on  request.  Walker  v.  Barnes 
amounts  to  this  :  that,  if  there  was  a  defence  arising  within  a  reason- 
able time  after  notice  of  dishonor,  it  might  perhaps  be  pleaded,  with 

1  1  C.  M.  &  R.  370,  s.  0.  —  Ed.  23  East,  168. 
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an  averment  of  its  having  arisen  within  such  reasonable  time.  Sup- 
posing that  is  a  decision  which  can  be  supported,  the  defendant  might 
perhaps  have  been  within  the  principle  of  that  case,  if  he  had  pleaded 
a  tender  or  payment  within  a  reasonable  time  after  notice  of  dis- 
honor. 

Gurnet,  B.  After  notice  of  dishonor  to  the  drawer,  he  is  bound  to 
pay  on  demand.  The  proposition  as  to  a  reasonable  time  is  not  to  be 
found  anywhere  but  in  Walker  v.  Barnes. 

Judgment  for  the  plaintiff. 


ROTHSCHILD  and  Others  v.  CURRIE. 
In  the  Queen's  Bench,  January  12,  1841. 

[Reported  in  1  Queen's  Bench  Reports,  48.] 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  exchange  for 
12,000  francs,  dated  31st  January,  1837,  drawn  by  Segnette  on,  and 
accepted  by,  Messrs.  Boisdon  &  Kernel,  payable  at  Paris,  three  months 
after  date,  to  defendant,  and  by  him  indorsed  to  plaintiffs.  Averment 
of  non-payment  by  the  acceptors,  and  of  protest  and  due  notice  thereof 
to  defendant.  Plea :  that  defendant  had  not  due  notice  modo  et 
forma,  &c.     Issue  thereon. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1838,  it  appeared  that  the  plaintiffs  were  bankers  of 
London,  where  the  defendant  and  the  drawer  were  also  resident.  The 
acceptors  carried  on  business  at  Paris. 

The  30th  April,  1837,  when  the  bill  became  due  according  to  the 
law  of  France,  fell  on  Sunday,  and  it  was  therefore  presented  for 
payment  on  Saturday,  the  29th  April,  and  was  dishonored.  On  Mon- 
day, 1st  May,  the  bill  was  protested.  By  the  law  of  France,  the  pro- 
test must  be  registered  (Code  de  Commerce,  Art.  176) ;  but,  Monday 
being  a  holiday  (the  Fete  du  Roi),the  office  for  registration  was  closed 
on  that  day  before  the  notary,  or  huissier,  could  register  it. 

On  Tuesday,  2d  May,  the  protest  was  left  for  registration  with  the 
proper  officer ;  but,  in  consequence  of  the  pressure  of  business,  it  was 
not  registered  or  returned  until  it  was  too  late  to  remit  it  by  post  to 
London  on  that  day.  On  Wednesday,  3d  May,  the  bill  and  protest 
were  remitted  to  London,  where  they  were  received  by  the  plaintiffs 
on  Friday,  5th  May  ;  and  notice  was  thereupon,  without  delay,  and  on 
the  same  day,  given  by  them  to  the  defendant. 
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Evidence  was  given  that  registration  is  required  by  the  French  law 
under  a  penalty ;  that  the  registrar  may  detain  the  protest  for  that 
purpose ;  and  that  fifteen  days  are  allowed  by  that  law  for  giving 
notice  of  dishonor,  even  where  both  parties  are  resident  in  France. 

Some  evidence  was  also  offered  by  the  defendant  of  a  custom  to 
give  notice  of  dishonor  to  English  correspondents  by  letter  from  Paris, 
without  transmitting  the  protest  or  waiting  for  registration ;  but  the 
evidence  was  not  satisfactory;  and  the  huissier,  or  notary,  who  regis- 
tered the  bill,  deposed  that  he  could  not  lawfully  transmit  a  duplicate 
of  the  protest  until  it  had  been  registered.  It  also  appeared  that  the 
acceptors  had  become  insolvent  two  months  before  the  bill  became 
due. 

His  lordship  stated  his  opinion  to  the  jury,  that  the  notice  of  dis- 
honor should  be  governed  by  the  French  law ;  and  the  jury,  by  his 
direction,  found  a  verdict  for  the  plaintiffs. 

In  the  following  term.  Sir  _Z^.  Pollock  obtained  a  rule  nisi  to  enter 
a  nonsuit,  in  pursuance  of  leave  reserved  at  the  trial.  In  Hilary  vaca- 
tion, 1840,1 

Sir  John  Campbell,  Attorney-  General,  Kelly,  and  Petersdorff  showed 
cause,  contending  that,  by  the  French  law,  no  notice  could  be  effectual 
without  protest  and  registration  (Code  de  Commerce,  Art.  165,  175, 
176) ;  ^  that,  by  that  law,  it  appeared  that  fifteen  days  at  least  were 
allowed  for  giving  the  notice ;  but  that,  at  all  events,  it  was  enough 
that  due  diligence  had  been  used  in  taking  the  steps  necessary  for 
sending  effective  notice  ;  and  that,  in  this  case,  no  laches  whatever 
could  be  attributed  to  the  plaintiff,  Darbyshire  v.  Parker,^  Firth  v. 
Thrush ;  *  that,  even  if  the  notice  should  be  regulated  by  English 
law,  it  was  given  in  time,  supposing  the  days  of  grace  allowed  by  the 
English  law  to  be  included ;  but  that  here  the  law  of  France,  which 
was  the  lex  loci  solutionis,  was  that  which  ought  to  prevail ;  for  that 
the  notice  was  not  merely  an  incident  or  condition  precedent  to  the 
right  of  action  or  other  legal  remedy  on  the  bill,  but  was  parcel  of  the 
contract  itself,  which  was  a  foreign  one.  On  this  point,  the  following 
authorities  were  cited  :  Robinson  v.  Bland,^  Trimbey  v.  Vignier,  Huber 
V.  Steiner,"  De  la  Vega  v.  Vianna,'  Dues  v.  Smith,'  Anstruther  v. 

1  Tuesday,  February  4th.  Before  Lord  Denman,  C.  J.,  Littledale,  Williams,  and 
Coleridge,  JJ. 

2  The  form  of  notification,  given  in  the  formularies  attached  to  some  editions  of 
the  Code,  recites  the  registration.  See  Rogron,  Formulaire  du  C.  de  Commerce, 
No.  50. 

8  6  East.  3.  4  8  B.  &  C.  387. 

6  2  Burr.  1077.  "  2  New  Ca.  202. 

7  1  B.  &  Ad.  284.  8  Jacob,  544. 
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Adair,!  Don  ^_  Lippman  ;"  Pothier,  Traits  du  Contrat  de  Change,  no. 
155  ;  Story,  Conflict  of  Laws,  c.  8,  §§  314,  347.= 

Sir  M  Pollock  and  Hoggins,  contra,  contended  that,  as  between  an 
English  indorser  and  indorsee,  the  bill  was  to  be  taken  as  one  drawn 
by  the  defendant  in  England,  and  negotiated  there ;  and  the  notice 
should  be  such  as  the  English  law  requires.  That  though  the  Code  de 
Commerce  may  require  registration  under  a  penalty,  it  did  not  follow 
that  notice  of  dishonor  and  of  protest  might  not  be  legally  given  before 
registration.  It  may  be  true  that  the  act  done  in  each  country  should 
conform  with  the  laws  of  that  country ;  but  here  the  notice  was  to  be 
given  in  England,  and  should  therefore  be  an  English  notice,  what- 
ever formalities  the  law  of  France  might  require  to  give  the  holder  a 
legal  remedy  in  that  country.  Indeed,  art.  165  of  the  Code  seems 
rather  to  prescribe  the  period  of  fifteen  days  to  the  citation  or  suit, 
than  to  the  notification  of  protest :  "  II  doit  faire  notifier  le  protet,  et, 
k  defaut  de  remboursement,  le  faire  citer  en  jugement  dans  les  quinze 
jours  qui  suivent  la  date  du  protet,"  &e.  If  the  French  law  should  be 
held  to  govern,  the  plaintiff  would  be  obliged  to  sue  the  defendant 
within  fifteen  days,  which  is  absurd,  and  repugnant  to  the  rule  laid 
down  in  De  la  Vega  v.  Vianna,^  and  stated  by  Tindal,  C.3.,  in  Trim- 
bey  V.  Vignier ;  namely,  that  in  seeking  to  enforce  a  contract  in  this 
country,  the  law  of  the  forum,  and  not  of  the  contract,  must  prevail. 

Cur.  adv.  vult. 

On  this  day^  the  judgment  of  the  court  was  delivered  by 
Lord  Denman,  C.  J.  This  was  an  action  on  a  bill  of  exchange 
drawn  in  England,  in  favor  of  the  defendant,  on  a  house  in  Paris,  and 
payable  there.  The  defendant  indorsed  it  to  the  plaintiff,  both  being 
domiciled  in  England.  The  plaintiff  remitted  it  to  Paris  to  be  pre- 
sented for  payment.  The  bill  was  at  three  months,  which  expired  oa 
the  30th  April.  No  days  of  grace  being  allowed  by  the  French  law, 
and  that  day  being  on  a  Sunday,  the  bill  by  the  same  law  became  dut> 
on  the  29th,  on  which  day  it  was  presented  and  dishonored.  By 
the  French  law,  the  bill  was  to  be  protested  on  the  day  following 
the  dishonor  ;  and,  by  the  176th  section  of  the  Code  de  Commerce,  the 
notary,  or  huissier,  making  the  protest,  is  bound  under  certain  penal- 
ties to  leave  an  exact  copy  of  the  protest,  and  inscribe  it  at  length  in 
a  register  kept  at  a  public  office  for  that  purpose.  The  1st  May,  on 
which  the  protest  and  registration  were  to  take  place,  was  the  F§te 

1  2  M.  &  K.  513.  2  2  Shaw  &  M'L.  682 ;  s.  c.  5  CI.  &  Fin.  1. 

'  Boston,  1834.     See  also  3  Surge's  Commentaries  on  Colonial  and  Foreign  Laws^ 
749,  &c.,  part  2,  c.  20. 

4  1  B.  &  Ad.  284.  6  Tuesdaj,  January  12th,  1841. 


140  EOTHSCHILD   ET   AL.    V.    C0REIE.  [CHAP.  TI. 

du  Koi,  and  the  office  was  therefore  closed  at  twelve.  In  consequence 
of  this  and  the  pressure  on  the  office  by  the  accumulated  business  on 
the  2d,  the  notary  was  unable  to  complete  the  registration  until  after 
post  time  on  the  2d.  Notice  of  dishonor  was  sent  by  the  post  on  the 
3d,  and  reached  the  defendant  on  the  5th,  the  same  day  on  which  it 
would  have  reached  him,  if  days  of  grace  had  been  allowed  and  notice 
bad  been  sent  immediately.  The  question  in  the  cause  is  whether, 
under  these  circumstances,  the  notice  of  dishonor  was  in  time. 

It  was,  in  the  first  place,  left  to  the  court  to  decide  whether,  upon 
the  assumption  that  it  was  necessary  by  the  French  law  to  complete 
the  registration  before  notice  could  be  effectually  given,  due  diligence 
had,  in  fact,  been  used ;  and  upon  this  point  our  opinion  would  be  in 
favor  of  the  plaintiff.  It  appears  to  us  that  the  delay  was  attributable 
to  circumstances  over  which  the  notary  had  no  control,  and  therefore 
was  satisfactorily  accounted  for. 

In  the  course  of  the  argument,  it  was  almost  assumed  on  the  one 
hand,  and  not  very  strongly  denied  on  the  other,  that  it  was  necessary 
by  the  French  law  to  register  the  protest  before  notice  of  the  dishonor 
could  be  regularly  given.  On  this  point,  we  do  not  intend  to  express 
any  opinion,  because,  in  our  view  of  the  case,  it  is  not  necessary  to  its 
decision ;  and  we  should  be  cautious  not  to  pronounce  any  judgment 
upon  a  point  of  foreign  law  not  brought  before  us.  We  will  only  say, 
in  passing,  that  it  depends  on  the  176th  section  of  the  same  Code,  and 
that,  as  we  read  it,  there  is  nothing  which  satisfies  us  of  any  necessary 
connection  between  the  notice  and  the  registration. 

Still,  although  the  delay  in  question  was  occasioned  by  the  difficulty 
of  registration,  the  plaintifi"  will  not  be  the  less  entitled  to  our  judg- 
ment in  his  favor,  if  he  can  establish  two  things :  that  he  gave  his 
notice  in  due  time  according  to  the  French  law;  and  that  the  French 
law  is  to  govern  the  decision  of  the  case.  And  these  are  really  the 
points  on  which  the  case  turns. 

The  first  of  these  depends  on  the  165th  section  of  the  Code,  which, 
being  appealed  to  on  both  sides,  we  are  at  liberty,  and  indeed  are  com- 
pelled, to  examine  and  form  our  judgment  upon,  as  was  done  by  the 
Court  of  Common  Pleas  in  Trimbey  v.  Vignier.  The  language  of  the 
section  does  not  make  it  immediately  clear  whether  the  period  of 
time  there  specified  applies  both  to  the  notification  of  the  dishonor 
and  the  usual  citation  in  default  of  payment,  or  only  to  the  latter. 
The  words  are  :  "  II  doit  lui  f aire  notifier  le  protgt,  et  k  defaut  de  rem- 
boursement  le  faire  citer  en  jugement  dans  les  quinze  jours  qui  suivent 
la  date  du  protSt,  si  celui  oi  reside,"  &c.  But,  as  no  other  distinct  limit 
of  time  is  given  within  which  the  notice  must  be  given,  it  seems  to  us, 
upon  the  whole,  that  the  fifteen  days,  and  the  other  proportional  allow- 
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ancGS  of  time  which  follow,  apply  to  the  notice,  as  well  as  to  the 
formal  citation.  The  former  must  be  done  so  much  within  the  period 
as  to  allow  time  for  the  doing  of  the  latter  also,  in  case  of  non-payment 
before  it  expires. 

The  second  point  was  admitted  properly  to  depend  on  this,  whether 
the  notification  of  the  dishonor  be  parcel  of  the  contract,  or  only  an 
incident  to  the  remedy  at  law  for  the  breach  of  it.  If  it  be  the  former, 
the  lex  loci  contractus  will  prevail ;  if  the  latter,  the  lex  loci  fori  in 
which  the  remedy  is  sought.  And  this  bill,  being  payable  in  France, 
is  a  foreign  bill ;  and,  although  actually  made  in  England,  must  be 
taken,  as  between  the  drawer  and  payee,  to  have  been  made  in  France, 
according  to  the  principle  embodied  in  the  civil  law  maxim :  "  Con- 
traxisse  unusquisque  in  eo  loco  intelligitur  in  quo,  ut  solverit,  se  obli- 
gavit."  Dig.  lib.  14,  tit.  8,  p.  21.  And,  if  this  be  so  as  between  the 
drawer  and  payee,  it  is  equally  true  as  between  the  indorser  and  the 
indorsee,  the  former  of  whom  must  be  considered  as  the  drawer  of  a 
new  bill,  payable  at  the  same  place,  in  favor  of  the  indorsee. 
'  Is,  then,  the  notice  of  dishonor  parcel  of  the  contract  ?  The  manner 
in  which,  by  the  165th  section,  it  is  connected  with  the  citation  in 
judgment,  would  at  first  raise  an  impression  that  it  was  not,  but  only 
a  step  in  the  remedy  at  law ;  but,  upon  consideration,  we  think  it  is 
parcel  of  the  contract.  The  indorser  contracts  to  pay  the  bill,  not 
primarily  or  absolutely,  but  on  two  conditions :  one,  the  dishonor  by 
the  drawee,  or  acceptor,  on  due  presentment ;  the  other,  the  due  noti- 
fication to  him  of  such  dishonor.  Unless  these  be  performed,  or  some 
special  circumstances  have  occurred  which  waive  them,  and  are  there- 
fore equivalent  to  performance,  the  indorser  breaks  no  contract  by 
non-payment;  no  liability  has  attached  upon  him.  Being  in  law  a 
new  drawer  of  the  bill,  the  same  state  of  things  is  supposed  to  exist 
as  between  him  and  the  indorsee  as  the  law  supposes  between  the 
drawer  and  payee.  He  is  taken  to  have  assets  in  the  hands  of  the 
drawee,  and  to  give  the  indorsee  an  order  for  payment  of  the  bill  out 
of  them ;  but  he  does  not  make  any  contract  aifecting  the  liability  of 
his  general  funds,  except  on  the  condition  of  a  due  demand  on  the 
drawee,  the  supposed  holder  of  those  assets,  and  a  refusal  by  him  to 
pay,  duly  notified  to  himself.  If  there  were  any  difference  in  this 
respect  between  the  two  systems  of  law,  this  being  a  French  bill,  we 
ought  to  be  guided  by  the  French  law;  but  there  is  none.  The  Code 
de'Commerce,  art.  140,  describes  the  obligation  of  the  indorser  to  the 
holder  as  one  of  "  garantie  solidaire,"  of  guaranty  that  extends  to  the 
whole  amount  of  the  bill ;  and  Pothier  cites  the  ordinance,  which  gave 
the  law  when  he  wrote,  to  the  same  effect.  Contrat  de  Change,  p.  1, 
ch.  5,  §  4,  No.  148. 
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The  same  learned  writer  is  also  of  the  opinion  which  we  have  ex- 
pressed upon  the  principal  question.  At  section  5  of  the  chapter  last 
referred  to,  under  the  title,  "  According  to  what  law  must  the  form  of 
protests  be  regulated,  the  time  of  making  them,  or  of  notifying  them," 
he  says  (No.  155)  that  for  all  these  things  the  law  of  the  place 
where  the  bill  is  payable  must  be  followed ;  and  the  reason  he  gives 
shows  that  he  considered  the  notice  to  be  part  of  the  contract ;  for  he 
says,  according  to  the  maxim  before  cited,  that  the  parties  must  be 
taken  to  have  contracted  in  the  place  where  the  payment  is  to  be 
made ;  and  then  adds  that  contracts  must  be  regulated  according  to 
the  laws  and  usages  of  that  place  to  which  the  contracting  parties 
must  be  considered  to  have  submitted  themselves,  according  to  the 
rule :  "  In  contractibus  veniunt  ea  quae  sunt  moris  et  consuetudinis 
in  regione  in  qua  contrahitur."  Upon  principle,  therefore,  and  this 
authority,  we  are  of  opinion  that  the  French  law  regulated  the  time  of 
giving  notice  of  this  dishonor ;  and,  as  the  notice  was  given  in  due 
time  according  to  that  law,  our  judgment  must  be  for  the  plaintiff. 

Hule  discharged. 


WHITEHEAD    and  Others,   Assignees   of   Benbow,   a  Bantk- 
EUPT,  V.  WALKER. 

In  the  Excheqtjee,  January  31,  1842. 

[Reported  in  9  Meeson  ^  Welshy,  506.] 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  foreign  bill  of 
exchange.  The  declaration  stated  that  heretofore,  to  wit,  on  the  8th 
of  August,  1834,  and  before  the  bankruptcy  of  Benbow,  in  parts  beyond 
the  seas,  certain  persons  made  their  bill  of  exchange  in  writing, 
directed  to  Messrs.  Grayhurst  &  Co.,  and  thereby  requested  them  to 
pay  to  the  defendant,  ninety  days  after  sight,  £721  Os.  3c?.,  value  re- 
ceived ;  that  the  defendant  indorsed  the  said  bill  to  W.  Swainson, 
who  indorsed  it  to  Willis  &  Co.,  who  indorsed  it  to  Benbow  ;  and  that 
the  said  Grayhurst  &  Co.  had  sight  of  the  said  bill,  but  had  not  paid 
the  same. 

Seventh  plea.  That  before  the  said  bill  became  due,  or  had  been 
presented  for  payment,  and  after  the  indorsement  of  the  same  to  Willis 
&  Co.,  and  before  the  indorsement  to  Benbow,  the  said  bill  was  pre- 
sented to  Grayhurst  &  Co.  for  their  acceptance  ;  that  Grayhurst  &  Co. 
refused  to  accept  the  same  ;  that  thereupon  the  bill  was  protested  for 
non-acceptance  ;  and  that  Benbow,  as  well  as  Willis  &  Co.,  at  the  time 
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of  the  indorsement  to  Benbow,  had  notice  that  the  said  bill  bad  been 
so  presented,  and  had  been  so  refused,  and  protested  for  non-accept- 
ance.    Verification. 

Ninth  plea.  That  before  the  said  bill  had  become  due,  or  had  been 
presented  for  payment,  and  after  the  indorsement  thereof  to  Willis  <fc 
Co.,  and  before  the  indorsement  to  Benbow,  the  bill  was  presented  to 
Grayhurst  &  Co.  for  their  acceptance,  and  was  refused  acceptance ; 
that  the  bill  was  thereupon,  and  before  the  indorsement  to  Benbow, 
duly  protested  for  non-acceptance,  whereof  the  defendant  afterwards, 
and  before  the  indorsement  to  Benbow,  had  notice,  whereby  an  action 
then  accrued  to  Willis  &  Co.  to  recover  the  amount  of  the  bill  from 
the  defendant ;  that  Benbow,  as  well  as  Willis  &  Co.,  at  the  time  of 
the  indorsement  to  Benbow,  had  notice  that  the  bill  had  been  so  pre- 
sented for  and  refused  acceptance,  and  protested  for  non-acceptance ; 
and  that  the  cause  of  action  in  this  plea  mentioned  did  not  accrue  to 
Willis  &  Co.  at  any  time,  within  six  years,  and  before  the  commence- 
ment of  this  suit.     Verification. 

To  the  seventh  plea  there  was  a  general  demurrer.  The  ground  of 
demurrer  stated  was  that  it  was  no  answer  to  an  action  for  non-pay- 
ment of  a  bill  of  exchange  to  show  that  it  was  dishonored  when  pre- 
sented for  acceptance,  and  that  the  party  taking  it,  and  suing  on  it, 
had  notice  of  such  dishonor.     Joinder  in  demurrer. 

To  the  ninth  plea  he  demurred  specially  :  the  causes  assigned  were 
that  the  cause  of  action  was  for  non-payment  of  the  bill,  whereas  the 
plea  answered  a  cause  of  action  for  non-acceptance ;  that  there  is  an 
implied  promise  on  the  part  of  the  drawer  and  indorsers  of  a  bill  of 
exchange  that  it  shall  be  paid  as  well  as  accepted ;  that  it  was  the 
duty  of  the  drawer  and  indorsers,  on  notice  of  the  non-acceptance,  to 
enable  the  drawer  to  pay  the  bill,  from  the  neglect  to  do  which  a  fresh 
promise  arose ;  that  it  was  no  answer  to  an  action  for  such  breach  to 
show  that  there  had  been  a  previous  breach  of  such  promise ;  that  the 
plaintifis  might  waive  the  first  breach,  and  bring  an  action  on  the  sec- 
ond breach ;  that  the  remedy  for  the  first  breach  having  expired  was 
no  answer  to  an  action  on  the  second  breach;  that  the  Statute  of 
Limitations  ran  from  the  time  when,  the  cause  of  action  mentioned  in 
the  declaration  accrued,  and  not  before  ;  and  that  the  plea  was  double. 
Joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Term 
(Nov.  26  and  27)  by 

Crompton,  for  the  plaintiffs.  The  pleas  demurred  to  afford  no 
answer  to  this  action.  The  contract  of  the  drawer  of  a  bill  of  exchange 
is  that  the  drawee  not  only  shall  accept  the  bill,  but  shall  pay  it  at 
maturity ;  ^d  therefore  a  cause  of  action  accrues  to  the  holder  on  its 
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non-payment  when  due.  No  doubt  the  drawer  may  be  sued  upon  the 
breach  of  his  contract  by  the  non-acceptance  by  the  drawee,  Mitford 
V.  Mayor ;  but  no  case  can  be  cited  to  show  that  he  must  be  so  sued, 
and  that  the  holder  may  not  take  advantage  of  the  subsequent  breach 
by  non-payment.  Dunn  v.  O'Keefe  is  an  authority  to  show  that  a 
drawer  who  has  had  no  notice  of  the  non-acceptance  may  yet  be  sued 
by  an  indorsee  for  value  who  had  no  knowledge  of  the  dishonor.  But 
the  argument  for  the  defendant  must  be  that,  a  right  of  action  having 
once  vested  by  the  non-acceptance,  the  Statute  of  Limitations  runs 
from  that  period,  even  against  an  innocent  indorsee.  The  rule  of  law 
which  compels  a  party  who  takes  a  qualified  acceptance  to  give  notice 
of  that  fact  to  the  drawer,  Sebag  v.  Abitbol ;  ^  Bayley  on  Bills,  253 
(5th  edit.),  clearly  implies  that  he  is  to  have  a  right  of  action  against 
the  drawer  on  non-payment  of  the  bill ;  for  such  notice  can  only  be 
required  for  the  purpose  of  preserving  a  right  to  sue  on  the  non-pay- 
ment. [Paekb,  B.  The  reason  of  the  notice  in  that  case  is  that, 
inasmuch  as  the  acceptance  is  not  in  the  form  which  had  been  stipu- 
lated for  by  the  drawer,  he  is  entitled  to  be  informed  of  that  fact ;  and 
the  notice  may  constitute  some  evidence  of  his  having  assented  to  the 
acceptance  in  a  qualified  form.  Aldeeson,  B.  Why  is  notice  given 
of  non-acceptance?  Because  the  contract  is  then  broken  :  then,  if  so, 
can  it  llje  broken  again  ?]  The  breach  of  contract  by  non-acceptance 
may  be  waived,  and  the  drawer  may  be  sued  on  the  non-payment. 
Marius,  in  his  Advice  concerning  Bills  of  Exchange,  p.  19  (4th  edit.), 
says,  ''  If  a  bill  so  made  payable  [after  sight]  be  omitted  to  be  presently 
upon  refusal  protested  for  non-acceptance,  all  that  time  which  shall  run 
out  between  the  private  presenting  of  the  bill  and  protesting  thereof  is 
lost  time,  and  is  not  to  be  accounted  as  part  of  the  number  of  days 
mentioned  in  the  bill  of  exchange,  except  the  party  on  whom  the  bill 
was  drawn  do,  of  his  own  free  will,  acknowledge  to  have  seen  the  bill 
from  the  first  day  it  was  privately  presented  to  him."  And  after  say- 
ing that,  if  a  bill  is  refused  acceptance,  it  shall  be  protested  for  non- 
acceptance,  and  thereupon  the  drawer  and  indorser  must  give  security 
for  payment,  with  damages  and  costs,  if  it  be  not  paid  by  him  to  whom 
directed  at  the  time  limited  in  the  bill,  he  adds  (p.  28)  :  "  But  if  a 
protest  be  returned  for  want  of  payment,  and  if  you  have  had  security 
already  given  you  on  the  protest  for  non-acceptance,  or  for  want  of 
better  security,  then,  upon  receipt  of  your  protest  for  non-payment, 
you  may  only  acquaint  the  drawer  (or  party  that  took  up  the  money) 
therewith,  and  tarry  out  the  same  proportion  of  time  at  which  the  bill 
was  made  payable,  to  be  accounted  from  the  time  it  fell  due,  before 
you  demand  your  principal  money,  with  the  re-exchange  and  charges, 
1  4  M.  &  Selw.  466.  « 
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of  the  party  that  drew  the  bill,  or  his  surety ;  who,  according  to  the 
law  of  merchants,  ai-e  bound,  jointly  and  severally,  to  repay  the  same 
upon  the  protest  for  non-payment."  These  passages  are  adopted  as  law 
into  Comyns's  Digest,  tit.  Merchant  (F.  8),  (F.  9),  and  show  clearly 
that  the  holder  has  a  right  to  retain  a  bill  after  acceptance  has  been 
refused,  and  to  sue  the  drawer  on  non-payment  at  maturity.  So,  also, 
where  a  bill  has  been  accepted  siipra  protest,  for  the  honor  of  the 
drawer,  and  has  been  presented  for  payment  to  the  drawee,  and  to  the 
acceptor  for  honor,  the  drawer  may  be  sued  for  the  non-payment.  Hoare 
V.  Oazenove,^  Williams  v.  Germaine.  There  are  precedents  in  1  Wentw. 
302,  and  2  Chitty  on  Pleading,  100,  of  declarations  by  the  first  indorsee 
against  the  first  indorser,  after  protest  for  non-acceptance,  and  also  for 
non-payment.  See  also  another  precedent,  similar  in  principle,  in 
1  Wentw.  315.  And,  in  Auriol  v.  Thomas,  the  interest  was  calculated 
from  the  notice  of  non-payment. 

JBovill,  contra.  The  general  rule  on  this  subject,  as  laid  down  in  all 
the  text-books  of  authority,  is  that,  although  the  holder  of  a  bill  of  ex- 
change is  not  bound  to  present  it  for  acceptance,  yet  if  he  thinks  fit  to 
do  so,  and  acceptance  is  refused,  he  is  bound  to  give  notice  of  that  fact 
to  all  the  parties  to  the  bill  to  whom  he  desires  to  resort  for  payment. 
Molloy,  de  Jure  Maritimo,  b.  2,  c.  10;  Chitty  on  Bills,  272  (9th  ed.) ; 
Bayley  on  Bills,  252  (5th  ed.).  And,  after  presentment  for  acceptance 
and  refusal,  a  right  of  action  vests  immediately,  and  the  holder  need 
not  again  present  the  bill  for  acceptance.  Hickling  v.  Hardey.'  Or, 
if  he  does  so,  and  acceptance  is  again  refused,  he  is  not  bound,  if  payment 
be  also  afterwards  refused,  to  protest  it  for  non-payment.  De  la  Torre 
V.  Barclay.'  For  by  the  refusal  of  acceptance  he  acquires  a  complete 
cause  of  action  against  the  drawer  and  the  indorsers.  Starke  v.  Cheese- 
man,*  Mitford  V.  Mayor.  It  is  at  that  period,  accordingly,  that  the 
liabilities  of  all  the  parties  to  the  bill  are  to  be  determined ;  and  all 
who  take  the  bill  subsequently  to  the  non-acceptance  and  protest  take 
it  with  all  its  infirmities,  Crossley  v.  Ham;  unless,  indeed,  in  the 
case  of  a  subsequent  holder  for  value,  who  takes  it  without  notice  of 
the  dishonor.  Here,  however,  it  is  admitted  by  the  demurrer  that  the 
bankrupt  had  notice  of  the  non-acceptance  and  protest  before  the  in- 
dorsement to  him,  and  he  therefore  stands  in  the  same  situation  as 
the  previous  indorsees.  It  follows  from  these  principles  of  law  that 
another  new  cause  of  action  cannot  afterwards  arise  on  the  non-payment 
of  the  bill :  if  it  could,  then  a  recovery  in  an  action  brought  on  the 
non-acceptance  would  be  no  bar  to  a  subsequent  action  against  the 
same  party  on  the  non-payment.     The  drawing  of  a  bill  of  exchange 

1  16  East,  391.  ^  7  Taunt.  312. 

8  1  Stark.  Rep.  7.  *  1  ^d-  Raym.  538. 

17T»T.      TT.  1" 
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is  the  creation  of  a  debt :  it  is  evidence  of  an  existing  debt  fi'om  the 
drawer  to  the  payee,  Starke  v.  Cheeseman,  Macarty  v.  Barrow, 
Bishop  V.  Young,^  Workman  v.  Leake  ; '  and  the  contract  of  the  drawer 
is  that  another  person,  the  drawee,  shall  take  upon  himself  payment  of 
ench  his  debt,  according  to  the  terms  of  the  bill ;  and  the  moment  the 
drawee  commits  an  unqualified  breach  of  that  engagement  the  debt 
becomes  payable  immediately,  and  the  right  of  action  against  the 
drawer  is  vested.  The  plaintiffs  must  contend  for  the  existence  of 
two  concurrent  causes  of  action  against  the  same  party  arising  out  of 
the  same  contract,  which  is  altogether  repugnant  to  legal  principles. 

Grompton,  in  reply.  The  argument  on  the  other  side  is,  that  because 
a  right  of  action  vests  on  the  non-acceptance,  therefore  the  second 
breach,  by  non-payment,  never  comes  into  operation ;  but  that  is 
assuming  the  whole  question  in  dispute.  And  the  passage  already 
quoted  fi-om  Marius  shows  clearly  that  after  protest  for  non-acceptance 
recourse  may  be  had  to  the  drawer  on  default  in  payment.  The  posi- 
tion that  the  mere  drawing  of  a  bill  of  exchange  creates  a  present 
debt  from  the  drawer  is  questioned  by  Lord  Ellenborough  in  Storey  v. 
Barnes.^  Cur.  ado.  vult. 

The  judgment  of  the  court  was  now  pronounced  by 
Paeke,  B.  The  question  raised  by  the  pleadings  in  this  case  is 
whether,  if  the  indorsee  of  a  foreign  bill  of  exchange  has  presented  it 
for  acceptance,  and  (acceptance  having  been  refused)  has  duly  pre- 
sented it  and  given  notice  to  the  drawer  (for  the  defendant,  the  in- 
dorser,  is  in  the  same  situation),  and  so  has  acquired  a  right  of  action 
against  him  by  reason  of  the  non-acceptance,  a  new  right  of  action 
afterwards  accrues  to  him  on  the  subsequent  presentment  of  the  bill 
for  payment,  and  non-payment  according  to  its  tenor.  The  plaintiffs, 
indeed,  are  not  the  indorsees  who  presented  the  bill,  but  they  are 
averred  to  have  taken  the  bill  with  notice  of  the  fact  of  presentment 
and  dishonor,  and  therefore  stand  in  the  same  situation,  and  are  not  to 
be  considered  as  having  a  title  as  innocent  indorsees.  Dunn  v.  O'Keefe. 
The  practical  importance  of  the  point  in  the  present  case  arises  from 
the  delay  of  the  holder  in  bringing  his  action.  The  non-acceptance 
and  the  protest  thereon  occurred  in  September,  1834.  The  bill,  accord- 
ing to  its  tenor,  would  not  be  payable  till  the  subsequent  month  of 
December,  and  this  action  was  commenced  in  November,  1840  :  so  that, 
if  a  right  of  action  accrued  in  December,  1834,  the  Statute  of  Limita^ 
tions  cannot  be  successfully  pleaded  ;  whereas,  if  there  was  no  right  of 
action  accruing  subsequently  to  the  protest  for  non-acceptance  in  Sep- 
tember, 1834,  the  statute  is  a  bar. 

1  2  Stra.  949 ;  a.  c.  cited  3  Wils.  16.  a  2  Bos.  &  P.  83. 

'  Cowp.  22.  <  7  East,  440. 
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On  the  part  of  the  plaintiff,  it  was  contended  that,  although  he 
undoubtedly  might  have  brought  an  action  in  the  month  of  September, 
1834,  founded  on  the  non-acceptance,  yet  it  was  optional  with  him  to 
do  so  or  not ;  that  he  might,  if  he  thought  fit,  waive  that  action,  and 
proceed  merely  on  the  ground  of  the  subsequent  non-payment  in  De- 
cember, 1834.  For  the  drawer  of  a  bill,  it  was  contended,  enters  into 
a  double  engagement  with  the  payee,  and  through  him  with  the  suc- 
cessive holders  of  the  bill :  namely,  first,  that  the  drawee  shall  accept 
the  bill,  when  regularly  presented  to  him  for  acceptance ;  and,  secondly, 
that  he  shall  pay  the  bill,  when  regularly  presented  to  him  for  payment. 
And  if  this  be  a  correct  representation  of  the  engagement  entered  into 
by  the  drawer,  the  conclusion  seems  unavoidable,  that  whatever  right 
of  action  the  holder  might  have  acquired  by  the  non-acceptance,  he 
certainly  is  not  precluded  from  suing  in  respect  of  the  default  of  pay- 
ment. But  we  are  of  opinion  that  the  contract  entered  into  by  the 
drawer  is  not  such  as  is  contended  for  by  the  plaintiff,  and  that  he  in 
fact  enters  into  one  contract  only  ;  namely,  in  the  case  of  a  bill  made 
payable  after  sight,  that  the  drawee  shall,  on  the  bill  being  presented 
to  him  in  a  reasonable  time  from  the  date,  accept  the  same,  and,  having 
so  accepted  it,  shall  pay  it  when  duly  presented  for  payment  accord- 
ing to  its  tenor ;  and,  in  the  case  of  a  bill  payable  after  date,  that  the 
drawee  shall  accept  it,  if  it  is  presented  to  him  before  the  time  of  pay- 
ment ;  and,  having  so  accepted  it,  shall  pay  it  when  it  is  in  due  course 
presented  for  payment ;  or,  if  it  is  not  presented  for  acceptance  at  all, 
then  that  he  shall  pay  it  when  duly  presented  for  payment. 

The  counsel  for  the  plaintiff,  in  support  of  his  view  of  the  law,  relied 
mainly  on  some  passages  which  he  cited  from  the  work  of  Marius  on 
Bills  of  Exchange,  some  of  which  are  adopted  in  Comyns's  Digest,  tit. 
Merchant  (F.  8  and  F.  9).  But,  with  respect  to  those  passages,  we 
must  remark  that  the  work  of  Marius,  though  undoubtedly  one  of 
authority  in  its  way,  is  scarcely  to  be  looked  at  as  a  legal  treatise  on 
the  subject  of  bills  of  exchange.  It  is,  as  its  title  imports,  a  work  giv- 
ing good  practical  advice  from  a  practical  man  to  persons  receiving 
and  ijegotiating  bills  of  exchange.  The  author  was  a  public  notary, 
who  lived  in  the  middle  of  the  seventeenth  century,  when  questions  of 
mercantile  law  were  much  less  perfectly  understood  than  they  are 
now.  In  some  of  his  notions,  he  was  clearly  mistaken  ;  as,  for  instance, 
he  considers  the  holder  of  a  bill  of  exchange  to  be  in  all  cases  bound  to 
present  it  for  acceptance  ;  and  it  seems  very  doubtful  whether  he  sup- 
posed the  effect  of  non-acceptance  to  be  any  thing  more  than  that  of 
rendering  it  incumbent  on  the  drawer  to  find  better  security  for  the 
satisfaction  of  the  holder.  It  is  not,  however,  absolutely  necessary  to 
decide  that  Marius  is  wrong,  for  he  nowhere  lays  down  the  proposition 
now  insisted  on ;  namely,  that  after  a  protest  for  non-acceptance  a 
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second  right  of  action  accrues  to  the  holder  on  the  non-payment.  He 
speaks,  indeed,  of  the  holder  retaining  the  bill  after  non-acceptance,  and 
applying  for  payment,  and  suing  on  default  of  payment ;  and  this,  as  a 
matter  of  prudence,  may  probably  bg  the  wisest  course  which  a  party 
can  pursue.  In  spite  of  the  non-acceptance,  the  drawer  still  may  pay  the 
bill  when  at  maturity ;  and  the  holder,  having  by  protest  and  notice  on 
non-acceptance  put  himself  in  a  condition  to  sue  the  drawer,  may  very 
reasonably,  as  a  matter  of  prudence,  retain  the  bill,  and  endeavor  to 
obtain  payment  when  the  bill  is  at  maturity,  and  not  involve  himself  in 
litigation  until  there  has  been  a  failure  of  payment  as  well  as  of  accept- 
ance. It  by  no  means,  however,  follows,  because  this  is  spoken  of  as 
being,  what  probably  it  still  is,  the  usual  course,  that  any  second  right 
of  action  arises  on  the  second  default.  For  let  us  consider  what  is  the 
nature  of  the  right  which  the  holder  acquires  on  the  default  of  the  drawee 
to  accept.  It  is  clear  (whatever  might  formerly  have  been  considered 
on  the  subject)  that  by  the  non-acceptance,  followed  by  the  protest 
and  notice,  the  holder  acquires  an  immediate  right  of  action  against 
the  drawer,  —  a  right  of  action,  be  it  observed,  not  in  respect  of  any 
special  damage  from  the  non-acceptance,  but  a  right  of  action  on  the 
bill,  i.  e.  a  right  of  action  to  recover  the  full  amount  of  the  bill.  The 
effect  of  the  refusal  to  accept  is  (according  to  the  language  of  the  Court 
of  King's  Bench,  in  Macarty  v.  Barrow,  as  quoted  by  C.  J.  Wilraot,  in 
3  Wils.  16)  that  the  drawee  says  to  the  holder,  "  I  will  not  pay  your 
bill :  you  must  go  back  to  the  drawer,  and  he  must  pay  you."  The 
holder  thus  acquires  by  the  non-acceptance  the  most  complete  right  of 
action  against  the  drawer  which  the  nature  of  the  case  admits,  and  no 
subsequent  act  or  omission  of  the  drawee  can  give  him  a  more  exten- 
sive right  against  the  drawer  than  he  has  already  acquired.  But, 
further,  on  failure  of  acceptance,  the  holder  is  bound  to  give  immediate 
notice  to  the  drawer ;  and,  if  he  omits  to  do  so,  he  forfeits  all  right  of 
action  against  him,  not  only  in  respect  of  the  default  of  acceptance, 
but  also  in  respect  of  the  subsequent  non-payment.  Now,  it  is  very 
difficult  to  reconcile  this  doctrine  with  the  notion  that  a  new  right 
of  action  arises  from  the  non-payment ;  for,  if  that  were  so,  it  ^ould 
hardly  be  that  such  new  right  of  action  could  be  destroyed  by  the 
previous  neglect  to  give  notice  of  a  matter  unconnected  with  that  out 
of  which  the  second  right  of  action  is  supposed  to  arise.  The  argument 
of  the  plaintiffs  must  be  that  a  second  right  of  action  on  the  bill  arises 
from  the  default  of  payment  in  those  cases  only  in  which  the  holder 
has  duly  given  notice  of  the  non-acceptance,  i.  e.  in  those  cases  only  in 
which  the  holder,  by  the  hypothesis,  must  have  already  acquired  a 
right  of  action  precisely  similar  to,  and  co-extensive  with,  that  which 
is  thus  supposed  to  vest  in  him  by  the  default  of  payment.  This 
seems  to  us  to  be  a  proposition  so  much  fraught  with  inconsistency, 
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and  so  entirely  destitute  of  principle  and  authority,  that  we  cannot 
hold  it  to  be  law.  It  may  be  added  that,  if  the  law  were  as  is  con- 
tended for  the  plaintiffs,  this  inconvenience  would  follow,  that  the 
holder  of  a  bill  might  at  the  same  time  be  prosecuting  two  actions  on 
the  same  bill  against  the  same  party,  for  the  recovery  of  precisely  the 
same  sum. 

On  these  grounds,  we  are  of  opinion  that  there  must  be  judgment 
for  the  defendant  on  the  demurrers  to  his  7th  and  9th  pleas. 

Judgment  accordingly?- 


CASTRIQUE  V.  BERNABO. 

In  the  Queen's  Bench,  Novembbk  9,  1844 

[Reported  in  6  Queen's  Bench  Reports,  498.] 

Declaeation  in  debt,  on  a  writ  issued  25th  May,  1844,  by  indorsee 
of  a  bill  of  exchange,  drawn  20th  January,  1844,  at  four  months, 
against  the  indorser,  averring  acceptance  by  the  drawee,  non-payment 
by  him  at  maturity,  and  that  the  bill  was  then  protested,  of  which 
defendant  then  had  due  notice. 

Plea  :  that  defendant  had  not  due  notice  of  non-payment.  Issue 
thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
last  Trinity  term,  the  plaintiff  proved  that  a  letter  to  defendant,  con- 
taining notice  of  dishonor,  was  put  into  a  receiving  house  in  the  city 
of  London,  between  two  and  three  in  the  afternoon  of  the  25th  of 
May,  the  day  on  which  the  action  was  commenced.  The  defendant 
resided  in  Oxford  Street,  London.  For  the  defendant,  evidence  was 
given  of  the  routine  of  the  poslrofEce  as  it  existed  some  years  ago ; 
from  which  it  appeared  that,  at  the  time  referred  to  by  that  evidence, 
a  letter  so  put  into  a  receiving  house  in  the  city  would  not  be  delivered 
in  Oxford  Street  before  six  o'clock  in  the  same  evening.  It  appeared, 
further,  that  the  offices  of  the  court  were  open  on  the  25th  of  May 
till  five  o'clock  only.  On  this  evidence,  it  was  contended  that  no  right 
of  action  had  existed  at  the  time  when  the  suit  was  commenced.  It 
was  however  suggested,  on  the  part  of  the  defendant,  that  an  alteration 
had  recently  been  made  in  the  post-office  arrangements,  by  which  the 

1  Bright  r.  Furrier,  3  Burr.  1687,  {semble] ;  De  la  Torre  v.  Barclay,  1  Stark.  7  ; 
Hiekling  v.  Hardey,  7  Taunt.  312 ;  Cowan  u.  Key,  Mor.  Diet.  Dec.  1621 ;  Watson 
V.  Tarpley,  18  How.  617  ;  Wallace  v.  Agry,  i  Mas.  336 ;  Sterry  v.  Robinson,  1  Day, 
11 ;  Robinson  v.  Ames,  20  Johns.  146,  150 ;  Winthrop  v.  Pepoon,  1  Bay,  468,  accord. 

The  expression  "  acceptance  waived  "  in  a  bill  precludes  the  holder  from  resorting 
to  the  drawer  until  after  dishonor  by  nonpayment.  Denegre  v.  Milne,  10  La.  An. 
324  ;  English  v.  Wall,  12  Rob.  La.  132;  Webbu.  Mears,  45  Pa.  222.  But  see  Carson 
V.  Russell,  26  Tex.  452,  contra;  and  conf.  Reg.  u.  Kinnear,  2  M.  &  Rob.  117.  —  Ed. 
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delivery  was  accelerated.  The  Lord  Chief  Justice,  with  the  consent 
of  the  parties,  directed  that  evidence  of  this  should  be  procured,  that 
the  plaintiff  should  be  nonsuited,  but  that  leave  should  be  given  to 
move  for  a  verdict  for  the  plaintiff,  if  the  evidence  should  justify  it. 
Another  cause  was  then  called  on ;  and,  in  the  course  of  the  day,  evi- 
dence was  given  that,  according  to  the  routine  of  the  post-o(fice  on 
25th  May,  the  letter  would  reach  Oxford  Street  between  four  and  five 
in  the  afternoon. 

Willes  now  moved  to  enter  a  verdict  for  the  plaintiff,  according  to 
the  leave  reserved.  The  evidence  showed  the  possibility  of  the  writ 
being  issued  at  a  time  later  than  that  at  which  the  notice  would  arrive. 
Which  occurrence  took  place  first,  does  not  directly  appear.  But  the 
presumption  of  law  is  that,  where  two  acts  appear  to  have  been  done, 
and  it  is  not  shown  in  what  order  they  have  been  done,  that  order  is 
to  be  assumed  which  will  make  the  whole  regular.  The  action  was 
maintainable  instantly  after  the  notice  was  received.  Siggers  v.  Lewis. 
In  Aikman  v.  Conway,  it  was  holden  that,  if  two  acts  be  done  in  the 
same  day,  the  court  will  not  inquire  which  was  done  first,  but  will  pre- 
sume that  tliey  were  done  in  the  regular  order.  The  declaration  shows 
a  notice  before  action  brought :  if  such  notice  had  not  been  given,  the 
defendant  might  have  pleaded  in  abatement.  Com.  Dig.  Abatement 
(G.  6). 

LoED  DENMAif,  C.  J.  The  rule  of  law  is  that,  where  there  is  a 
doubt  which  of  two  occurrences  took  place  fii-st,  the  party  who  is  to 
act  upon  the  assumption  that  they  took  place  in  a  particular  order  is 
to  make  the  inquiry.  That  is  founded  on  reason.  An  opposite  rule 
would  justify  a  party  in  suing  where  he  had  not  ascertained  his  right. 
It  follows  that  the  plaintiff,  in  this  case,  has  taken  upon  himself  to 
show  that  a  right  of  action  existed  before  he  commenced  his  suit ; 
and,  not  having  done  this,  he  must  fail. 

Williams,  Coleridge,  and  Wightman,  JJ.,  concurred. 

•  Hule  refused.^ 

1  3  M.  &  W.  71. 

2  According  to  Flint  v.  Rogers,  15  Me.  67  ;  Green  v.  Darling,  15  Me.  1.39  {semble) ; 
Shed  V.  Brett,  1  Pick.  401 ;  N.  Eng.  Bank  v.  Lewis,  2  Pick.  125  (qualifying  Stanton 
V.  Blossom,  14  Mass.  116) ;  City  Bank  u.  Cutter,  3  Pick.  414 ;  Dennie  v.  Walker,  7 
N.  H.  199  {semble) ;  Manchester  Bank  v.  Fellows,  28  N.  H.  302,  the  holder  may  begin 
an  action  against  a  drawer  or  indorser  on  the  last  day  of  grace,  the  moment  notice 
of  dishonor  has  been  sent. 

On  the  other  hand,  it  was  held  in  McFarland  v.  Pico,  8  Cal.  626;  Outhout  v.  Bal- 
lard, 41  Barb.  33;  Bevan  v.  Eldridge,  2  Miles,  353 ;  Coleman  w.  Carpenter,  9  Barr,  178 
{semble),  that,  although  notice  of  dishonor  might  be  sent  on  the  last  day  of  grace, 
no  action  could  be  begun  against  drawer  or  indorser  until  the  following  day. 

In  Smith  u.  Bank  of  Washington,  5  S.  &  R.  318,  an  indorser's  liability  was  not 
considered  complete  until  after  the  expiration  of  a  reasonable  time  for  the  com- 
munication of  the  notice  of  dishonor.  —  Ed. 
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GIBBS  AND  Others  v.  FREMONT. 
In  the   ExcHEQtjBE,  July  6,  1853. 

[Reported  in  9  Exchequer  Reports,  25.] 

Assumpsit  by  indorsee  against  drawer  of  four  bills  of  exchange,  for 
payment  respectively,  at  ten  days'  sight,  to  one  F.  Huttmann,  or  order, 
of  $6,000,  $5,000,  $4,500,  and  $4,000  of  the  value  of  £3,988  12s.  9d., 
and  protested  for  non-acceptance.  There  were  pleas  denying  the  in- 
dorsement, presentment  for  acceptance,  &o. 

At  the  trial  before  Alderson,  B.,  at  the  Middlesex  sittings  in  last 
Easter  term,  it  appeared  that  in  March,  1847,  the  defendant  in  Cali- 
fornia drew  the  bills  in  question,  in  the  following  terms :  — 

"CiuDAD  DE  LOS  Angblos,  TJppbr  Califoknia, 
"  $6,000.  March  18,  1847. 

"  At  ten  days'  sight  of  this  my  second  of  exchange,  first  and  third 
remaining  unpaid,  pay  to  P.  Huttmann,  or  order.  Six  Thousand  hard 
Dollars,  for  value  received,  and  charge  the  same  to  the  account  of 

"  Your  obedient  servant, 

"J.  C.  Fremont, 
"  Governor  of  California." 
"  To  Hon.  James  Buchanan, 

Secretary  of  State  of  the  TJ.  States, 
Washington,  Di.  Co." 

On  the  12th  of  October,  the  bills  were  presented  for  acceptance  to 
the  drawee  at  Washington,  who  refused  to  accept  them,  and  on  the 
same  day  they  were  protested  for  non-acceptance.  At  that  time,  the 
defendant  was  at  Washington ;  and  notice  of  dishonor  was  served  on 
him  there.  The  bills  were  indorsed  in  London  by  Huttmann  to  the 
plaintiffs  for  value. 

It  was  conceded  that  the  plaintiffs  were  entitled  to  recover  the 
amount  of  the  bills ;  and  the  only  question  was  at  what  rate  the  inter- 
est was  to  be  calculated,  there  being  evidence  that  the  current  rate 
was  higher  in  California  than  at  Washington.  The  learned  judge 
left  it  to  the  jury  to  say  what  was  the  average  rate  of  interest  in  Cali- 
fornia and  Washington  respectively,  from  the  year  1847  up  to  the 
time  of  action  brought ;  and  also  whether  the  plaintiffs  were  entitled 
to  recover,  as  damages,  interest ;  and,  if  so,  whether  the  interest  was 
to  be  calculated  at  the  California  rate  or  the  Washington  rate.  The 
jury  found  that  the  California  rate  was  £25  per  cent  and  the  Wash- 
ington rate  £6  per  cent,  and  that  the  plaintiffs  were  entitled  to  recover 
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interest  at  the  Washington  rate.  A  verdict  was  then  entered  for  the 
plaintiffs  for  ^5,314  17s.  Id.,  being  the  principal  and  £6  per  cent  inter- 
est; and  leave  was  reserved  for  the  plaintiffs  to  move  to  increase  the 
amount  by  adding  £19  per  cent  interest,  if  the  court  should  be  of  opin- 
ion that  the  learned  judge  ought  to  have  directed  the  jury  that,  in 
point  of  law,  the  plaintiffs  were  entitled  to  recover  the  California  rate 
of  interest. 

A  rule  nisi  having  been  obtained  accordingly, 

Hovill  and  Aspland  showed  cause  (June  6).  No  interest  being  re- 
served on  the  face  of  the  bills,  it  was  a  question  for  the  jury  whether 
the  plaintiffs  had  sustained  any  damage  requiring  the  payment  of  inter- 
est, and,  if  so,  at  what  rate  it  was  to  be  paid.  Gantt  v.  Mackenzie, 
Du  Belloix  v.  Lord  Waterpark.^  The  jury  have  properly  found. that 
the  plaintiffs  are  entitled  to  interest  at  the  rate  at  Washington.  The 
plaintiffs  rely  on  a  manuscript  note  in  Chitty  on  Bills,  page  683,  9th 
edit,  of  a  nisi  prius  case  of  Cougan  v.  Banks,  where,  in  an  action  upon 
a  bill  drawn  in  Bermuda  on  England,  which  ought  to  have  been  paid 
in  England,  the  plaintiff  recovered  £7  10s.  per  cent  interest,  being  the 
rate  at  Bermuda.  The  roll,  however,  in  that  case  has  been  examined, 
and  from  that  it  only  appears  that  the  plaintiff  had  judgment  for  his 
"reasonable  damages,"  consequently  the  £7  10s.  per  cent  may  not  h:ive 
been  given  solely  on  account  of  interest,  but  may  have  included  re- 
exchange  and  expenses.  In  Roscoe  on  Bills,  p.  898,  n.,  it  is  said  that 
in  America  it  has  been  held,  that,  on  a  note  made  in  one  place,  payable 
in  another,  interest  is  recoverable  according  to  the  legal  rate  of  the 
place  where  it  is  payable.  The  amount  of  interest  recoverable  does 
not  depend  on  the  place  where  the  contract  was  made,  but  on  the 
place  where  the  instrument  is  payable.  In  Cooper  v.  Earl  of  Walde- 
grave,^  a  bill  of  exchange  was  drawn  and  accepted  in  Paris,  and  made 
payable  in  England.  The  drawer  and  acceptor  were  both  living  there  ; 
and  it  was  held  that,  the  default  being  made,  in  England,  interest  was 
payable  according  to  the  English  and  not  the  French  law.  Lord 
Langdale,  M.  R.,  there  says :  "  The  contract  of  the  acceptor,  which 
alone  is  now  to  be  considered,  is  to  pay  in  England  :  the  non-payment 
of  the  money,  when  the  bill  becomes  due,  is  a  breach  in  England  of 
the  contract  which  was  to  be  performed  in  England.  Upon  the  breach, 
the  right  to  damages  or  interest  immediately  accrues.  Interest  is  given 
as  compensation  for  the  non-payment  in  England,  and  for  the  delay  of 
payment  suffered  in  England  ;  and  I  think  that  the  law  of  England, 
that  is,  the  law  of  the  place  vt^here  the  default  has  happened,  must 
govern  the  allowance  of  interest  which  arises  out  of  that  default."  The 
true  test  is  for  the  jury  to  consider  where  was  the  contract  broken,  and 
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what  is  the  damage  resulting  from  that  breach  of  contract  at  the  par- 
ticular time  and  place.  Here  the  bills  were  payable  at  Washington, 
and  there  also  the  cause  of  action  arose,  Whitehead  v.  Walker ;  and, 
moreover,  the  notice  of  dishonor  was  given  to  the  defendant  in  Wash- 
ington. 

Willes,  in  support  of  the  rule.  This  case  is  governed  by  the  lex  loci 
contractus,  and  not  by  the  lex  loci  solutionis.  The  accidental  circum- 
stance of  the  defendant  being  at  Washington,  and  having  there  notice 
of  dishonor,  does  not  alter  his  liability,  which  arises  from  general 
principles  of  law.  In  the  case  cited  from  Roscoe  on  Bills,  the  promis- 
sory note  was  drawn  in  one  place  and  made  payable  in  another,  and 
there  the  lex  loci  solutionis  would  prevail.  In  Cooper  v.  Earl  of  Walde- 
grave,^  the  bill  was  payable  in  England,  so  that  both  as  against  the 
drawer  and  acceptor  the  rate  of  interest  would  be  the  same.  If  a  bill 
is  drawn  at  a  particular  place  upon  a  person  at  another  place,  and  the 
latter  accepts  it  generally,  that  is  a  contract  to  pay  at  the  place  at 
which  the  bill  was  drawn.  The  acceptor  may,  however,  limit  his  lia- 
bility by  a  conditional  acceptance,  or  by  making  the  bill  payable  at  a 
different  place ;  but  the  rights  and  liabilities  of  the  drawer  are  fixed 
the  moment  he  has  drawn  the  bill.  The  contract  of  the  drawer  is 
that  the  person  to  whom  the  bill  is  directed  shall  accept  and  pay  it ; 
and,  if  not,  the  drawer,  provided  he  has  due  notice  of  default,  will  pay 
it  at  the  place  where  it  was  drawn.  The  law  in  this  respect  does  not 
depend  on  any  accidental  exception  from  a  general  rule,  but  is  founded 
on  invariable  mercantile  practice.  Suppose  a  merchant  at  Cadiz  draws 
a  bill  on  a  merchant  in  London,  and  the  latter  refuses  to  accept  it,  the 
bill  would  be  protested  for  non-acceptance,  returned  to  Cadiz,  and 
notice  given  to  the  drawer :  if  he  made  default,  proceedings  would  be 
taken,  not  in  London,  but  at  Cadiz,  and  the  damages  would  be  the  rate 
of  interest  payable  at  that  place.  The  defendant  must  establish  this, 
that,  upon  non-acceptance  and  notice  to  the  drawer,  his  contract  is  to 
pay  at  the  place  where  the  drawee  ought  to  have  accepted.  There  is 
not  only  good  reason  why  the  contract  of  the  drawer  should  be  held  a 
contract  to  pay  at  the  place  where  the  bill  is  drawn,  but  the  case  of 
Cougan  V.  Banks  is  a  direct  authority  in  favor  of  that  position.  The 
subject  of  several  indorsements  in  different  States  where  the  rate  of 
interest  varies  is  discussed  in  Story  on  the  Conflict  of  Laws,  §  314, 
p.  512,  4th  ed.,  where  it  is  said  :  "  What  rule,  then, is  to  govern?  The 
answer  is,  that  in  each  case  the  lex  loci  contractus.  The  drawer  is  liable 
on  the  bill  according  to  the  law  of  the  place  where  the  bill  was  drawn  ; 
and  the  successive  indorsers  are  liable  on  the  bill  according  to  the  law 
of  the  place  of  their  indorsement,  every  indorsement  being  treated  as 
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a  new  and  substantive  contract."  The  same  learned  author  goes  on  to 
say,  §  315,  "  the  drawer  and  indorsers  do  not  contract  to  pay  the  money 
in  the  foreign  place  on  which  the  bill  is  drawn,  but  only  to  guaranty 
its  acceptance  and  payment  in  that  place  by  the  drawee  ;  and,  in  default 
of  such  payment  they  agree,  upon  due  notice,  to  reimburse  the  holder 
in  principal  and  damages  at  the  place  where  they  respectively  entered 
into  the  contract."  And  he  further  observes,  §  316,  "that  the  time 
when  the  payment  of  such  a  bill  is  to  accrue  is  to  be  according  to  the 
law  of  the  place  where  the  bill  is  payable."  The  law  is  stated  in  simi- 
lar terms  in  Story  on  Bills,  §  153,  p.  171  ;  and  the  same  doctrine  has 
been  adopted  by  Pardessus,  Droit  Commercial,  pt.  7,  tit.  vii.,  c.  2,  art. 
1500.  The  principle  to  be  deduced  is  that  acceptance  and  payment 
are  governed  by  the  lex  loci  solutionis,  but  the  obligation  of  the  drawer 
depends  on  the  lex  loci  contractus.  Loans  bear  interest  at  the  place 
where  they  are  made,  unless  they  are  payable  elsewhere.  [Aldeeson, 
B.,  referred  to  Rothschild  v.  Currie.  Martin,  B.  Allen  v.  Kemblo  * 
in  effect  decides  this  case.  There  it  is  said  :  "  The  drawer,  by  his  con- 
tract, undertakes  that  the  drawee  shall  accept,  and  shall  afterwards  pay 
the  bill,  according  to  its  tenor,  at  the  place  and  domicile  of  the  drawee, 
if  it  be  drawn  and  accepted  generally  ;  at  the  place  appointed  for  pay- 
ment, if  it  be  drawn  and  accepted  payable  at  a  different  place  from  the 
place  of  domicile  of  the  drawee.  If  this  contract  of  the  drawer  be 
broken  by  the  drawee,  either  by  non-acceptance  or  non-payment,  the 
drawer  is  liable  for  payment  of  the  bill,  not  where  the  bill  was  to  be 
paid  by  the  drawee,  but  where  he,  the  drawer,  made  his  contr.act, 
with  such  interest,  damages,  and  costs  as  the  law  of  the  country  where 
he  contracted  may  allow."]  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Aldbeson,  B.  The  general  rule  in  all  cases  like  the  present  is  that 
the  lex  loci  contractus  is  to  govern  in  the  construction  of  contracts. 
But  that  applies  only  where  the  contract  is  not  express.  If  it  be 
special,  it  must  be  construed  according  to  the  express  terms  in  which 
it  is  made. 

Now,  a  bill  drawn  upon  a  third  person  in  discharge  of  a  present  debt 
is,  in  truth,  an  offer  by  the  drawer  that,  if  the  payee  will  give  time  for 
payment,  he  will  give  an  order  on  his  debtor  (the  acceptor)  to  pay  a 
given  sum  at  a  given  time  and  place.  The  payee  agrees  to  accept  this 
order,  and  to  give  the  time,  with  a  proviso  that,  if  the  acceptor  do  not 
pay,  and  he  the  payee  (or  the  holder  of  the  bill)  give  notice  to  the 
drawer  of  that  default,  the  drawer  shall  pay  him  the  amount  specified 
in  the  bill,  with  lawful  interest. 

This  is,  then,  the  contract  between  the  parties.    If  the  interest  be 
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expressly,  or  by  necessary  implication,  specified  on  the  face  of  the 
instrument,  there  the  interest  is  governed  by  the  terras  of  the  contract 
itself.  But,  if  not,  it  seems  to  follow  the  rate  of  interest  of  the  place 
where  the  contract  is  made.  So  if  the  mode  of  performing  it  be 
expressly  or  impliedly  specified.  Rothschild  v.  Currie.  In  the  case  of 
a  bill  drawn  at  A.,  it ^rima  facie  bears  interest,  as  a  debt  at  A.  would 
do,  if  nothing  else  appear.  But,  if  that  bill  be  indorsed  at  B.,  the  in- 
dorser  is  a  new  drawer ;  and  it  may  be  a  question  whether  this  indorse- 
ment is  a  new  drawing  of  a  bill  at  B.,  or  only  a  new  drawing  of  the 
same  bill,  that  is,  a  bill  expressly  made  at  A.  In  the  former  case,  it 
would  carry  interest  at  the  rate  at  B. ;  in  the  latter,  at  the  rate  at  A. 
On  this  subject,  we  find  a  difference  of  opinion  in  the  books,  Mr.  Jus- 
tice Story  (Conflict  of  Laws,  §  314)  maintaining  the  former,  and  Par- 
dessus  (Cours  de  Droit  Commercial,  pt.  7,  tit.  7,  c.  2,  art.  1500)  the 
latter  opinion.  But  this  is  a  contract  at  Ciudad  de  los  Angelos,  by 
which  the  defendant  there  offers  the  payee,  in  discharge  of  a  debt  due 
there,  the  payment  at  Washington  by  an  acceptor  there  of  a  given 
sum.  That  sum  is  not  paid.  The  defendant's  original  liability  then 
revives  on  notice  of  dishonor  duly  given  to  him.  The  defendant  be- 
comes liable  to  pay,  as  he  was  liable  at  first.  Now,  at  first,  he  would 
have  paid  the  money  at  Ciudad  de  los  Angelos,  and,  if  he  did  not,  he 
would  have  been  liable  to  pay  interest  at  the  usual  rate  in  California, 
for  a  period  as  long  as  the  debt  remained  unpaid.  That  amount  he 
ought  to  pay  now. 

This  point  was  expressly  ruled  in  Allen  v.  Kemble.  It  was  also  so 
ruled  in  Couo-an  v.  Banks.  And  this  is  not  to  be  left  to  the  jury,  for 
'it  depends  on  the  rule  of  law.  The  amount  of  the  interest  in  each 
place  is  to  be  so  left,  and  so  also  is  the  question  whether  any  damage 
has  been  sustained  requiring  the  payment  of  interest  at  all;  for 
those  are  questions  of  fact.  Here  the  jury  have  found  interest  to 
be  due,  and  that  there  was  damage  which  ought  to  be  recovered  in 
the  shape  of  interest.  They  also  have  foUnd  what  the  usual  rate  of 
such  interest  is  at  Washington  and  in  California.  But  which  rate 
is  to  be  adopted  by  them  is,  as  we  think,  a  question  purely  of  law 
for  the  direction  of  the  judge  to  the  jury.  We  think  that  direc- 
tion should  have  been  in  this  case  that  the  California  rate  should  be 
adopted  by  them,  inasmuch  as  the  contract  of  the  drawer  was  made 
there.  Therefore,  this  rule  must  be  absolute  to  enter  the  verdict  for 
the  plaintiff,  with  £19  per  cent  additional  interest. 

Rule  absolute  accordingly} 

1  Cougan  V.  Banks,  Chitty  Bills  (10  ed.),  172,  439;  Allen  v.  Kemble,  6  Moo.  P.  C. 
8U-  iJe  State  Ins.  Co.,  .32  L.  J.  Ch.  300;  Crawford  w.  Br.  Bank,  6  Ala.  12  (overruling 
dictum  in  Hanrick  v.  Adams,  9  Port.  10) ;  Bailey  v.  Heald,  17  Tex.  102  (overruling 
Able  V.  McMurray,  10  Tex.  350),  accord.  —Ed. 
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LOUIS  CASTBIQUE,  Appbllant,  v.  GIUSEPPE  BUTTIGIEG, 

Respondent. 

In  the  Peivt  Council,  Novembee  27,  1855.^ 

On  Appeal  from  the  Royal  Court  of  Appeal  at  Malta. 

[Repm-ted  in  10  Moore's  Privy  Council  Cases,  94] 

The  appellant  was  a  merchant  resident  in  London,  and  the  respon- 
dent was  also  a  merchant  resident  at  Malta. 

The  appeal  was  brought  against  two  judgments  of  the  Royal  Court 
of  Appeal  at  Malta,  confirming  two  judgments  of  the  Royal  Court  of 
Commerce  of  that  island,  in  two  several  actions  brought  by  the  appel- 
lant against  the  respondent.  In  the  first  action,  the  appellant  was 
plaintiff,  as  indorsee  of  a  bill  of  exchange  for  £55,  drawn  in  Malta  on 
the  4th  of  February,  1846,  by  N.  J.  Aspinall  upon  J.  A.  Mathieson,  of 
Glasgow,  payable  ninety  days  after  date  to  the  order  of  the  defendant 
(the  respondent),  specially  indorsed  by  him  to  the  plaintifT,  and  accepted 
by  the  drawee,  but  not  paid  at  maturity,  and  duly  protested.  The 
defendant  denied  his  liability,  on  the  ground  that  he  had  bought  and 
remitted  the  bill  for  account  of  the  plaintiff. 

The  other  action  was  on  a  bill  of  exchange  for  £200,  payable  at 
ninety  days  after  date  to  the  order  of  the  defendant,  drawn  in  Malta 
on  the  21th  of  February,  1846,  by  Davidson  &  Scerri,  on  Williams  & 
Waring  of  London,  specially  indorsed  by  the  defendant  to  the  plaintiff, 
but  which  the  drawees  refused  to  accept  or  pay,  and  which  was  duly 
protested.  In  this  case  also,  the  defendant  denied  his  liability,  on  the 
ground  of  his  having  bought  and  remitted  the  bill  on  account  of  the 
plaintiff. 

The  transaction  out  of  which  the  present  actions  arose  began  by  a 
letter  of  the  24th  of  November,  1845,  from  the  plaintiff  to  the  defen- 
dant, enclosing  four  bills  for  the  sums  of  Sc.  900,  1,250,  1,148,  and  240 
respectively,  requesting  him  to  remit  the  proceeds  by  bills  on  London. 
The  defendant,  in  answer  to  this  letter,  wrote  on  the  4th  of  December, 
1845,  stating  that  the  bills  had  been  accepted,  and  added,  "  When  due, 
I  shall  encash  the  same  to  your  credit,  and  reimburse  you  the  amount 
thereof  by  bills  on  your  place."  By  letter  of  4th  of  February,  1846, 
the  defendant  informed  the  plaintiff  that  two  of  the  bills  enclosed  in 
the  defendant's  letter  of  24th  of  November,  being  those  for  So.  900 

I  Present :  the  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  the  Riglit  Hon.  Sir  John  Patteson, 
and  the  Right  Hon.  Sir  William  H.  Maule. 
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and  240,  "by  me  encashed  to  your  credit,  fell  due  on  the  1st  inst.,  and, 
per  contra,  I  debit  you  with  Sc.  660,  for  the  enclosed  appoint  for  £55, 
at  ninety  days'  date,  on  J.  A.  Mathieson  of  Glasgow,  which  I  bought  at 
bOd.  per  dollar."  This  letter  enclosed  the  last-mentioned  bill,  which 
was  the  subject  of  the  first  action. 

On  the  24th  of  February,  1846,  the  defendant  wrote  to  the  plaintiff, 
enclosing  the  bill  for  £200,  the  subject  of  the  second  action.  In  this 
letter,  he  said  :  "  I  confirm  my  last  of  the  4th  inst.,  enclosing  an  appoint 
for  £55,  of  which  herewith  you  have  the  second,  together  with  another 
appoint  for  £200,  which  I  have  just  bought  for  you  at  49f  df.,  including 
the  brokerage,  for  which  I  have  debited  your  account  in  Sc.  2,414.  6. ; 
and,per  contra,  I  encashed  yesterday  to  your  credit  your  two  remit- 
tances of  Sc.  1,250  on  Fabrizzi,  and  of  Sc.  1,148.  10.  upon  Matteo 
German,  botll  of  this  place."  The  last-mentioned  two  bills  are  the  two 
others  of  the  four  bills  sent  in  the  plaintiff's  letter  of  November  the 
24th,  1845. 

On  the  7th  of  March,  1846,  Edward  Coombe,  for  the  plaintiff,  wrote 
to  the  defendant,  informing  him  that  the  bill  for  £55  had  been  duly 
accepted,  but  that  Messrs.  "Williams  &  Waring,  the  drawees,  had 
refused  to  accept  the  bill  for  £200,  adding,  "  We  have  thought  proper 
to  protest  the  same,  and  debit  you  with  12s.  cost  of  protest."  On  the 
16th  of  March,  1846,  the  defendant  wrote,  "  I  have  to  acknowledge 
the  receipt  of  your  esteemed  favor  of  the  7th,  which  has  just  reached 
me,  with  protest  for  non-acceptance  of  my  remitted  appoint  of  £200 
on  Williams  &  Waring  of  your  place.  The  drawers  have  told  me 
that  that  irregularity  arises  through  the  death  of  Mr.  Waring,  and  that 
it  will  be  paid  at  maturity."  On  the  24th  of  March,  1846,  the  defen- 
dant wrote  to  the  plaintiff,  informing  him  that  on  that  day  the  house 
of  Davidson  &  Scerri,  the  drawers  of  the  bill  for  £200,  had  stopped 
payment.  In  answer  to  this  letter,  the  plaintiff,  on  the  7th  of  April, 
1847,  wrote  :  "  We  duly  received  your  favors  of  the  16th  and  24th 
nit.,  the  first  of  which  acknowledged  receipt  of  the  protest  for  non- 
acceptance  which  we  transmitted  you  for  your  remittance  of  £200  on 
Williams  &  Waring  of  this  place,  and  intimated  your  opinion  that  the 
same  would  be  paid,  notwithstanding,  at  maturity.  Your  last  informs 
us  that  the  drawers  of  the  said  bill,  as  well  as  the  drawees,  stopped 
payment.  We  are  sorry  for  that  occurrence,  but  have  nothing  to  do 
with  it.  You  should  have  remitted  us  bills  from  a  solvent  house,  and 
we  must  hold  you  responsible  for  the  payment  of  the  £200,  at  matu- 
rity." On  the  24th  of  April,  1846,  the  defendant  wrote:  "  By  your 
esteemed  favor  of  the  7th,  I  learn  with  surprise  your  pretensions  to 
consider  me  responsible  for  the  remitted  appoint  for  £200,  drawn  by- 
Davidson  &  Scerri  of  this  place,  whereas  the  same  is  entirely  yours, 
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and  as  such  does  not  concern  me  in  any  way,"  &o.  On  the  23d  of 
April,  1846,  the  plaintiff  wrote  :  "We  are  much  surprised  at  not  receiv- 
ing from  you  another  bill  for  the  one  of  £200,  on  Williams  &  Waring, 
although  you  have  known  for  some  time  that  the  same  would  not  be 
paid  at  maturity,  and  is  utterly  useless  to  us.  Surely,  you  do  not  in- 
tend to  render  us  responsible  for  your  having  taken  a  bad  bill :  that 
would  be  contrary  to  every  commercial  precedent,  and  derogatory  to 
the  honor  of  any  respectable  house  of  business."  On  the  4th  of  May, 
1846,  the  defendant  wrote  to  the  plaintiff,  "  Confirming  my  last  of  the 
24th  ultimo,  respecting  the  bill  for  £200,  for  your  account  on  Williams 
&  Waring  of  your  place,  I  have  nothing  now  to  mention,  but  to  refer 
you  to  my  before-mentioned  last  letter." 

On  the  12th  of  May,  1846,  the  plaintiff  wrote  :  "  We  now  see  with 
regret  that  your  remittance  of  £55  has  been  returned  us  dishonored, 
although  accepted :  we  debit  you  with  £55  10s.  thereon.  We  hope 
you  will  contrive  and  send  us  another  remittance,  as  we  are  at  the  pres- 
ent time,  through  sundry  disappointments,  very  much  in  want  of  it." 

It  appeared  in  evidence  that  the  two  bills  in  question,  which  the  de- 
fendant in  his  letters  of  the  4th  and  24th  of  February,  1846,  repre- 
sented as  bought  by  him  at  the  exchanges  of  50c?.  and  49Jc?.  per  $,  and 
charged  in  account  at  those  rates,  had  really  been  bought  at  &0^d.  and 
50^d.,  and  were  consequently  charged  against  the  plaintiff  at  prices 
something  more  than  1  per  cent  higher  than  those  actually  paid.  It 
appeared,  by  two  accounts  current  given  in  evidence,  that  the  defend- 
ant did  not  charge  any  commission  on  the  bill  remitted  by  him,  but 
charged  j-  per  cent  on  money  collected. 

On  the  6th  of  March,  1862,  the  Court  of  Commerce  of  Malta  gave 
judgment  for  the  defendant  in  both  actions. 

Both  parties  appealed  against  this  judgment  to  the  Royal  Court  of 
Appeal  at  Malta,  the  defendant  complaining  that  it  did  not  give  him 
his  costs  of  suit.  That  court,  on  the  4th  of  August,  1852,  gave  judg- 
ment, adopting  the  reasons  given  by  the  Court  of  Commerce,  and  con- 
firmed both  judgments. 

The  appeal  was  argued  upon  the  merits  by 

/%>  Frederic  Thesiger,  Q.C.,  and  Mr.  C.  E.  Pollock,  for  the  appel- 
lant ;  and 

Mr.  Rolt,  Q.  C,  and  Mr.  Field,  for  the  respondent.^ 

The  Right  Hon.  Sie  William  H.  Maule.  On  the  argument  of 
the  present  appeal,  it  was  insisted  on  the  part  of  the  appellant  that 
the  defendant  was  liable  as  indorser  to  all  subsequent  holders,  his  in- 
dorsement not  containing  any  restrictive  expression,  such  as  the  words 
"  without  recourse,"  and  in  the  absence  of  any  special  agreement  be- 

1  The  statement  of  the  ease  has  been  abbreriated.  —  Ed. 
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tween  the  plaintiff  and  defendant,  either  made  in  express  terms  or  to 
be  implied  from  the  facts  of  the  case,  to  restrict  that  liability  as  be- 
tween the  plaintiff  and  defendant ;  and  that  the  circumstance  of  the 
defendant  having  acted  as  agent  for  the  plaintiff  did  not  afford  such 
an  implication.  It  was  further  contended  that  the  defendant,  having 
chiirged  the  plaintiff  a  profit  of  about  one  per  cent  on  the  price  paid 
by  him  for  the  bills,  had  in  effect  taken  a  del  credere  commission,  or  had 
entitled  the  plaintiff  to  treat  the  transaction  as  a  purchase  of  the  bills 
from  the  drawers  on  the  defendant's  own  account,  and  a  sale  of  them 
to  the  plaintiff  at  an  increased  price,  so  as  to  place  the  defendant  in 
the  situation  of  an  indorser  for  value  of  a  bill,  his  own  property,  to 
the  plaintiff.  The  plaintiff  also  contended  that,  inasmuch  as  it  ap- 
peared that  a  sum  of  600  scudi  had  been  handed  by  Aspinall,  the 
drawer  of  the  £55  bill,  to  the  defendant  in  respect  of  that  bill,  the 
defendant  was  at  least  liable  to  that  amount. 

On  the  part  of  the  respondent,  it  was  contended  that  he  had  acted 
as  agent  only  of  the  appellant,  and  that  this  circumstance  was  of  itself 
sufficient  to  show  that  he  contracted  no  liability  to  his  principal  by 
his  indorsement,  at  least  by  the  law  of  Malta,  by  which,  and  not  the 
law  of  England,  it  was  contended  that  the  case  was  to  be  governed. 

With  regard  to  the  alleged  charge  of  a  higher  price  for  the  bills 
than  was  actually  paid,  it  was  contended  for  the  respondent,  either  that 
such  overcharge  was  made  by  mistake,  as  it  appears  to  have  been  con- 
sidered by  the  Maltese  courts,  or  that  it  might  be  accounted  for  by 
the  brokerage  being  included  in  one  sum  and  not  in  the  other ;  or,  at 
any  rate,  that  this  difference  did  not  produce  the  effect  of  making  the 
defendant  liable  as  indorser,  if  he  could  not  otherwise  have  been  so. 
As  to  the  claim  in  respect  of  600  scudi  received  from  Aspinall,  the 
drawer  of  the  £55  bill,  the  respondent's  counsel  answered  that  it  was 
not  a  claim  which  could  be  enforced  to  the  present  suit,  which  charged 
the  respondent  only  as  indorser. 

It  may  be  convenient  to  dispose  of  the  last  two  questions  before  pro- 
ceeding to  the  consideration  of  the  first  and  principal  one.  As  to  the 
overcharge  of  the  price  paid  for  the  bills,  it  seems  to  their  lordships 
that,  without  adverting  to  the  reasons  given  in  the  courts  below,  it 
sufficiently  appears  that,  supposing  it  to  have  actually  taken  place,  and 
even  to  have  been  designed,  and  not  accidental,  though  it  would  be 
misconduct  on  the  part  of  the  respondent,  it  would  not  have  the  effect 
of  inducing  a  liability  on  his  part,  in  addition  to,  or  in  substitution  of, 
that  resulting  from  his  character  of  agent,  supposing  him,  independ- 
ently of  the  overcharge,  to  have  acted  and  to  have  been  liable  as  agent 
only.  The  letters  of  the  4th  and  24th  of  February,  1846,  which  en- 
closed  the  bills,  and  were  written  on  the  day  they  were  drawn,  describe 
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the  bills  respectively  as  "  bought  at  50^?.  per  $,"  and  "  just  bought  for 
you  at  49J(^.,  including  the  brokerage.''  These  expressions,  accom- 
panying the  act  of  sending  the  bills,  clearly  import  a  purchase  for  the 
appellant,  and  not  a  sale  to  him  by  the  respondent :  if  they  contain  a 
misrepresentation  of  the  amount  paid  for  them,  the  respondent  may 
be  answerable  for  his  misconduct  as  agent;  but  he  does  not  by  writing 
that  purport  to  act  in  any  other  capacity.  It  is  like  an  agent  buying 
goods  for  his  principal,  and  overstating  the  price  paid  for  them,  a  mis- 
conduct which  would  not  make  him  liable  as  vendor  or  as  warranting 
the  goods.  To  give  to  the  misrepresentation  in  question  the  effect  of 
making  the  party  who  made  it  liable  as  on  warranty,  or  as  an  indorser, 
would  b^  to  raise  a  contract  between  two  parties,  into  which  neither  of 
them  intended  to  enter.  With  regard  to  the  claim  as  to  the  600  scudi, 
it  appears  to  their  lordships  that  in  the  present  suit,  in  which  the  plain- 
tiff sues  as  indorsee  only,  such  sum  is  not  in  question,  and  cannot  be 
recovered ;  and  that  the  judgment  to  be  pronounced  on  the  present 
appeal,  like  those  in  the  courts  below,  will  be  without  prejudice  to  any 
rights  which  may  exist  in  respect  of  this  claim. 

The  question,  then,  that  remains  to  be  considered  is  whether  the 
respondent  is  liable  to  the  appellant  as  indorser.  In  determining  this 
question,  it  does  not  appear  to  be  necessary  to  consider  any  peculiarity, 
if  there  be  any  on  this  subject,  of  the  law  of  Malta.  The  case  was 
argued,  and  appears  to  depend  on  the  general  merchant-law  prevailing 
in  all  civilized  countries.  If  there  be  in  Malta  any  special  form  of 
writing  which  forms  a  necessary  ingredient  in  an  indorsement,  the 
writing  in  the  present  case  must  be  taken  to  be  in  that  form;  or,  in 
other  words,  the  indorsement  was  regular,  the  whole  argument  pro- 
ceeding on  that  ground,  and  nothing  appearing  to  the  contrary.  As  to 
the  question  of  the  substantial  liability  of  the  respondent,  the  foreign 
code  establishing  the  liability  of  an  indorser  as  a  general  proposition, 
as  well  as  the  English  text-writers  to  the  same  effect,  are  merely  decla- 
ratory of  the  general  mercantile  law  on  the  subject ;  and  it  is  on  this 
same  law  that  the  judicial  decisions,  both  English  and  foreign,  which 
were  cited  on  both  sides,  proceeded.  It  is  therefore  to  be  considered 
whether,  according  to  such  general  law,  the  facts  appearing  in  the 
present  case  are  sufficient  to  show  that  the  respondent  is  liable,  as 
indorser,  to  the  appellant,  his  immediate  indorsee  of  the  bills  in 
question . 

The  liability  of  an  indorser  to  his  immediate  indorsee  arises  out  of 
a  contract  between  them,  and  this  contract  in  no  case  consists  exclu- 
sively in  the  writing  pojDularly  called  an  indorsement,  and  which  is, 
indeed,  necessary  to  the  existence  of  the  contract  in  question ;  but 
that  contract  arises  out  of  the  written  indorsement  itself,  the  delivery 
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of  the  bill  to  the  indorsee,  and  the  intention  with  which  that  delivery 
was  made  and  accepted,  as  evinced  by  the  words,  either  spoken  or 
written,  of  the  parties,  and  the  circumstances  (such  as  the  usage  at 
the  place,  the  course  of  dealing  between  the  parties,  and  their  relative 
situations)  under  which  the  delivery  takes  place.  Thus  a  bill,  with  an 
unqualified  written  indorsement,  may  be  delivered  and  received  for 
the  purpose  of  enabling  the  indorsee  to  receive  the  money  for  account 
of  the  indorser,  or  to  enable  the  indorsee  to  raise  money  for  his  own 
use  on  the  credit  of  the  signature  of  the  indorser,^  or  with  an  express 
stipulation  that  the  indorsee,  though  for  value,  is  to  claim  against  the 
drawer  and  acceptor  only,  and  not  against  the  indorser,  who  agrees  to 
sell  his  claim  against  the  prior  parties,  but  stipulates  not  to  warrant 
their  solvency.  In  all  these  cases,  the  indorser  is  not  liable  to  the 
indorsee  ;  and  they  are  all  in  conformity  with  the  general  law  of  con- 
tracts, which  enables  parties  to  them  to  limit  and  modify  their  liabili- 
ties as  they  think  fit,  provided  they  do  not  infringe  any  prohibitory 
law.  In  the  present  case,  therefore,  it  will  be  proper  to  consider  under 
what  circumstances  the  bills  in  question  were  indorsed.  It  is  clear, 
from  the  correspondence  referred  to,  that  in  the  course  of  dealing 
between  them  the  respondent  was  in  the  habit  of  acting  as  agent  for 
the  appellant  in  procuring  and  remitting  for  him  bills  on  England,  on 
account  of  money  received  by  him  for  the  appellant  at  Malta.  The 
bills  in  question  were  remitted  on  account  of  the  proceeds  of  four  bills 
sent  to  the  respondent  by  the  appellant  on  the  4th  of  November,  1845, 
in  a  letter,  requesting  him  to  remit  the  proceeds  by  bills  on  London. 
This  order  was  complied  with  on  the  4th  and  24th  of  February,  1846, 
when  the  bills  in  question  were  drawn  and  remitted,  the  first  being 
described  in  a  letter,  enclosing  it  as  a  bill,  "  which  I  bought  at  50c?. 
per  $,"  and  the  second  as  a  bill  "  which  I  have  just  bought  for  you  at 
49|rf'.,  including  the  brokerage."  These  expressions  amount  to  a 
notice  to  the  appellant  that  the  bills  had  been  bought  for  his  account, 
so  as  to  become  his  property  by  the  act  of  purchase,  which  was  before 
they  were  indorsed  by  the  respondent ;  and,  as  they  were  received 
by  the  appellant  without  objection,  he  appears  to  have  consented  to 
receive  the  bills  as  sent  in  the  execution  of  his  orders,  and  so  as  to 
give  no  further  effect  to  the  respondent's  indorsements  than  belonged 
to  them  as  indorsements,  made  under  all  the  circumstances  of  which 
both  parties  were  cognizant. 

Assuming  the  bills  to  have  been  indorsed  under  these  circumstances, 
that  is,  to  have  been  bought  for  the  appellant  in  the  execution  of 

1  Case  V.  Spaulding,  24  Conn.  578;  Dale  v.  Gear,  38  Conn.  15  (semble) ;  Sherman 
V.  Elder,  12  Iowa,  433 ;  Lamed  v.  Ogilvy,  20  Iowa,  410 ;  Chaddock  v.  Vanness,  35 
N.  J.  617  (semble),  accord. — Ed. 
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the  respondent's  duty  as  his  agent,  and  the  appellant  to  have  taken 
them  with  a  knowledge  of  their  having  been  so  bought,  —  is  the  re- 
spondent liable  to  the  appellant  as  indorser  ?  It  cannot  be  said  that 
these  circumstances  necessarily  excluded  such  liability.  If  it  had  been 
the  intention  of  the  parties,  shown  by  their  words  or  otherwise,  that 
such  liability  should  arise,  there  is  nothing  in  the  circumstances  last 
adverted  to  which  would  prevent  that  intention  taking  effect.  The  em- 
ployment of  the  respondent  by  the  appellant  as  his  agent  generally, 
which  was  one  from  which  the  respondent  would  make  some  profit, 
though  none  might  be  made  on  a  transaction  of  remittance,  would  be 
a  sufficient  consideration  for  the  respondent  incui-ring  the  liability  in 
question,  if  it  were  the  intention  of  the  parties  that  he  should  do  so. 
It  was  urged,  on  the  part  of  the  appellant,  that  the  intention  of  the 
parties  must,  in  fact,  have  been  that  such  liability  should  be  incurred ; 
for,  if  that  were  not  the  intention  of  the  respondent,  why  did  he  indorse 
the  bills  at  all  ?  or,  indorsing  them,  if  he  meant  not  to  incur  the  ordi- 
nary liability  of  an  indorser,  why  did  he  not  adopt  the  course  which  it 
was  said  was  usual  when  such  restriction  was  intended,  by  adding 
words,  such  as,  "  without  recourse,"  to  his  indorsement.  To  the  first 
of  these  questions,  it  may  be  answered  that,  as  it  was  necessary  for 
safety  of  transmittance  that  the  bills  should  be  specially  indorsed  to 
the  appellant,  it  was  a  convenient  mode  of  effecting  this  object  that 
the  bills  should  be  drawn  payable  to  the  respondent ;  and  that,  though 
the  same  object  might  have  been  attained  by  procuring  the  bills  to  be 
drawn  payable  to  the  order  of  the  appellant,  agents  are  usually  and 
not  unreasonably  unwilling  to  dieclose  the  names  of  their  principals. 
It  would  be  a  mark  of  distrust  of  his  correspondent  (the  appellant),  if 
the  respondent  avoided  so  carefully  to  incur  a  liability  on  his  account, 
though  one  against  which  the  principal  would  be  bound  to  indemnify 
him  ;  and,  further,  that  the  bills  so  drawn  and  indorsed  would  be  less 
negotiable  than  they  would  be  with  the  addition  of  the  respondent's 
name.  This  last  reason  applies  to  another  mode  in  which  the  bills 
might  be  drawn  without  the  respondent's  name  appearing;  i.e.,  by 
having  them  drawn  payable  to  the  order  of  the  drawer,  and  indorsed 
by  him,  the  respondent  afterwards  writing  above  the  indorsement  of 
the  drawer,  •'  Pay  to  the  order  of  Castrique  &  Co." 

With  regard  to  indorsing  the  bills  with  the  words  "  without  re- 
course," by  so  doing  the  indorser  would,  indeed,  have  avoided  all 
liability  to  any  subsequent  holder,  as  well  as  to  his  immediate  indorsee; 
but  such  a  course  would  have  cast  suspicion  on  the  bills,  would  have 
rendered  them  less  negotiable,  and  would  probably  have  been  very 
distasteful  to  the  principal.  It  is  to  be  observed  that  the  bills,  being 
payable  at  ninety  days  after  date,  would   arrive  in  England  many 
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weeks  before  their  maturity ;  and  it  would  therefore  be  important  to 
the  appellant  that  they  should  be  so  drawn  and  indorsed  as  to  be 
readily  negotiable.  In  putting  his  name  on  the  bill  as  indorser,  and 
thereby  becoming  answerable  to  holders  subsequent  to  the  appellant, 
the  respondent  adopted  a  mode  of  remitting  bills  which  was  reason- 
able and  convenient  for  the  purposes  of  the  appellant,  his  principal,  to 
whom  he  was  bound  by  his  duty  as  agent  to  remit  in  some  reasonable 
and  convenient  mode,  though  he  was  not  bound  by  such  duty  to  incur 
any  liability  upon  the  bill.  If  it  be  said  that  the  respondent,  having 
clearly  rendered  himself  liable  as  indorser  to  any  subsequent  holder  of 
the  bills,  and  not  expressly  restricted  his  liability  to  his  immediate 
indorsee,  ought  to  be  considered  as  answerable  to  him,  the  answer  is 
that  this  is  the  usual  case  with  an  accommodation  bill,  the  accommo- 
dating party  relying  on  the  indemnity  of  the  party  accommodated  j 
and,  in  the  present  case,  though  the  agent  might,  if  he  would,  indorse 
the  bills  he  remitted,  yet,  not  being  bound  to  do  so,  he  would  not 
adopt  this  course,  but  would  prefer  some  of  the  others  above  indicated, 
if  his  opinion  of  the  solvency  of  his  principal,  or  the  state  of  accounts 
between  them,  rendered  such  caution  necessary.  If,  therefore,  the 
question  on  this  appeal  were  to  be  determined  upon  principle,  inde- 
pendent of  authority,  the  committee  would  be  of  opinion  that  the 
respondent  ought  to  be  considered  as  an  agent  who,  in  the  due  execu- 
tion of  his  duty  to  his  principal,  bought  the  bills  for  him,  and  caused 
them  to  be  made  payable  to  himself,  and  indorsed  them  for  the  pur- 
pose only  of  performing  his  duty  in  a  manner  beneficial  and  convenient 
to  the  principal,  and  that  the  principal  had  notice  of  these  circum- 
stances at  the  time  of  the  delivery.  This  state  of  things,  it  appears  to 
the  committee,  would,  in  the  absence  of  any  other  circumstances, — 
such  as  express  words  or  local  usage,  or  a  course  of  dealing  between 
the  parties,  —  and  in  the  absence  of  any  authority  to  the  contrary, 
show  that  no  liability  of  the  respondent,  as  indorser,  to  the  appellant, 
as  indorsee,  arose  out  of  the  transaction  in  question.  Several  author- 
ities, however,  were  cited  in  the  argument ;  and  it  will  be  proper  to 
consider  such  of  them  as  were  most  relied  on  as  bearing  on  the  ques- 
tion of  the  liability  of  an  agent,  indorser  to  a  principal  indorsee.  Those 
which  support  the  general  doctrine  of  the  liability  of  an  indorser  to  an 
indorsee  need  not  be  noticed.  It  was  not  disputed,  on  one  side,  that 
such  was  the  general  rule ;  nor,  on  the  other,  that  it  was  subject  to  an 
exception  whenever  the  contract  between  the  parties  should  be  shown 
to  exclude  such  liability.  Of  the  authorities  relied  on  for  the  appellant 
as  showing  the  liability  of  an  agent,  indorser  to  his  principal  indorsee, 
the  first  was  that  of  Mr.  Justice  Story  (Agency,  §  157),  whose  words, 
as  far  as  they  relate  to  indorsements  of  bills,  are  :    "  Personal  liability 
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will  attach  to  an  agent  who  indorses  a  bill  generally"  (this  word  is 
here  to  be  understood  as  meaning  "  without  describing  himself  as 
agent  ")  ;  "  for  in  such  a  case  the  indorsing  of  the  instrument  is  treated 
as  an  admission  that  it  is  his  personal  act,  not  only  in  respect  to  third 
persons,  but  also  in  respect  to  his  principal."  This  is  the  language  of 
the  text.  In  a  note,  after  citing  six  cases,  four  of  which  are  cases  be- 
tween the  agent  and  a  third  person,  not  his  principal,  the  remaining 
two  being  Le  Fevre  v.  Lloyd  and  Goupy  v.  Harden  (to  be  presently 
noticed),  the  learned  author  proceeds  :  "But  see  Kidson  v.  Dilworth.* 
In  respect  to  the  principal,  the  doctrine  may,  in  many  cases,  require 
to  be  qualified ;  for  if,  as  between  him  and  his  agent,  there  was  no 
intention  to  create  a  personal  liability,  it  will  not  arise."  The  authority 
of  the  learned  writer,  therefore,  appears  to  be  clearly  in  favor  of  the 
absence  of  liability,  where  there  is  no  intention  to  create  it."  ...  In 
this  case,  the  drawer  of  the  bill  had  been  employed  as  broker  to  sell 
the  goods:  having  done  so,  he  had  completely  executed  his  authority. 
The  bill  at  two  months,  for  which  he  had  sold,  meant,  as  the  defendant 
himself  contended,  a  bill  drawn  by  the  vendor  on  the  purchaser.  In 
drawing  the  bill  himself,  the  broker  acted  without  authority,  in  ex- 
cess of  his  duty  ;  and  the  plaintiffs,  on  receiving  the  bill  with  his  name 
on  it,  had  a  right  to  treat  him  as  an  ordinary  drawer,  nothing  having 
passed  between  them  authorizing  him  to  act  for  them  in  drawing  the 
bill.  This  case,  therefore,  has  no  application  to  one  where  a  bill  is 
indorsed  by  an  agent  in  the  execution  of  his  duty  to  his  principal. 

The  other  case  of  Goupy  v.  Harden  was  the  principal  authority 
relied  on  by  the  appellant,  and  requires  a  particular  examination.'  .  .  . 

In  that  case,  as  in  the  present,  the  question  was  whether  an  agent 
who  had  indorsed  to  his  principal,  without  restrictive  words,  was  liable 
to  his  principal,  and  that,  as  in  the  present  case,  the  liability  was  treated 
as  depending  on  the  fact  whether  the  parties  had  evinced  an  intention 
that  such  liability  should  arise  between  them ;  or,  in  other  words, 
what  was  the  agreement  between  the  parties  to  be  inferred  from  the 
facts  of  the  case.  The  evidence  in  that  case  was  left  to  a  mercantile 
jury  of  the  city  of  London,  who,  by  finding  for  the  plaintiff,  decided 
that,  in  their  opinion,  the  defendant  had  contracted  with  the  plaintiff, 
so  as  to  assume  the  ordinary  liability  of  an  indorser,  and  the  court 
considered  that  the  evidence  was  such  as  to  sustain  the  verdict.  In 
the  present  case,  the  court  (at  which  two  merchants  styled  "  consuls  " 
assisted)  decided  that,  under  the  circumstances  of  the  present  case, 

1  5  Price,  564. 

2  The  learned  judge  here  stated  the  facts  in  Le  Fevre  v.  Lloyd,  supra,  p.  129. 
—  Ed. 

'  The  learned  judge  here  stated  the  facts  of  Goupy  v.  Harden,  supra,  p.  130. —  Ed. 


SECT,  n.]  CASTEIQUE   V.   BUTTIGIEQ.  165 

no  such  contract  was  shown  to  have  arisen.  The  jury  in  that  case, 
and  the  merchants  in  the  present,  must  be  taken  to  be  cognizant 
of  the  usual  course  of  mercantile  practice  in  London  and  Malta 
respectively. 

It  is  evident  that  the  decision  of  the  court  and  jury  in  that  case,  and 
that  of  the  courts  of  Malta  in  the  present,  may  both  be  right,  if  the 
circumstances  of  the  two  were  so  different  in  material  respects  as  to 
justify  a  conclusion  that  in  that  case  there  was  such  a  contract,  and 
that  in  this  there  was  not.  It  may  also  be  observed  that  all  that  the 
court  decided  in  Goupy  v.  Harden  was  that  the  verdict  of  the  jury 
should  not  be  disturbed.  It  does  not  follow  that,  if  the  verdict  had 
been  the  other  way,  it  would  have  been  set  aside.  Indeed,  as  it  was 
the  case  of  a  mercantile  jury  deciding  a  mercantile  question  on  which 
there  were  considerations  of  weight  on  both  sides,  it  would  be  accord- 
ing to  the  usual  course  to  sustain  it  on  whatever  side  it  was.  But  it 
will  be  found,  on  a  close  examination,  that  the  facts  of  the  two  oases 
differ  very  materially.  In  Goupy  v.  Harden,  it  appeared  that  the  plain- 
tiffs employed  the  defendants  for  a  commission  of  ^  per  cent  to  pro- 
cure in  London  bills  on  Portugal  for  £1,000,  and  transmit  them  to 
Paris  ;  that  the  defendants  purchased  the  bills  on  the  Exchange,  and, 
Laving  specially  indorsed  them  to  the  plaintiffs,  transmitted  them  to 
Paris;  that  the  plaintiffs  indoi-sed  and  negotiated  the  bills  (which 
were  payable  after  sight)  without  presenting  them  for  acceptance ; 
that  the  bills  were  not  presented  till  long  after  they  might  have  been 
presented,  and  were  then  dishonored,  and  the  plaintiffs  compelled  to 
pay  them. 

In  that  case,  there  was  no  evidence  of  any  course  of  dealing  between 
the  parties,  nor  of  any  communication  by  the  defendants  to  the  plain- 
tiffs, accompanying  the  transmission  of  the  bills  to  the  plaintiffs.  The 
plaintiffs  do  not  appear  to  have  had  any  information  respecting  the 
bills,  except  that  they  were  sent  in  execution  of  an  order  to  the  defend- 
ants to  procure  bills,  and  that  they  bore  the  unqualified  indorsement 
of  the  defendants.  For  any  thing  that  appeared  to  the  contrary,  the 
defendants  might  have  received  the  bills  from  the  drawers  on  their 
own  account,  in  payment  of  a  debt  due  from  the  drawers  to  them,  and 
afterwards  indorsed  them,  in  order  to  transfer  the  property  in  the 
bills  to  the  plaintiffs,  in  execution  of  their  order  to  procure  bills  on 
Portugal.  In  such  a  case,  no  doubt  the  defendants  would  be  liable  as 
indorsers  ;  and  in  the  absence  of  any  communication  by  the  defendants 
to  the  plaintiffs,  accompanying  the  transmission  of  the  bills,  to  show 
that  such  was  not  the  case,  the  plaintiffs  might  naturally  infer  that  the 
defendants  intended  to  place  themselves  in  the  ordinary  situation  of 
indorsers,  and  that  the  plaintiffs  had  so  understood  the  transaction  was 
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shown  by  their  conduct  in  not  promptly  presenting  the  bills  for  accept- 
ance, which  they  probably  would  have  done,  if  they  had  not  relied  on 
the  defendants  as  indorsers.  In  that  case,  also,  the  defendants  were 
paid  1  per  cent  commission  for  the  duty  they  undertook ;  i.  e:,  pro- 
curing and  forwarding  the  bills. 

In  the  present  case,  there  was  a  course  of  dealing  between  the 
parties,  by  which  it  appeared  that  the  defendant  had  J  per  cent  on 
money  collected  by  him,  but  no  commission  in  respect  of  procuring 
and  remitting  bills.  The  bills  were  forwarded  by  the  respondent  on 
the  days  on  which  they  were  drawn,  in  letters  mentioning  the  receipt 
of  funds  of  the  appellant,  which  he  had  directed  the  respondent  to 
remit  by  bills  on  London,  stating  that  he  had  bought  the  bills  enclosed  ; 
with  respect  to  the  larger  bill,  using  the  words,  "  bought  for  you,"  and 
sufficiently  intimating  the  same  with  respect  to  the  other,  and  in  both 
debiting  the  plaintiff  with  the  prices  alleged  to  have  been  given  for 
the  bills.  These  letters,  therefore,  in  effect  represent  the  bills  as  having 
been  bought  for  the  plaintiff  in  pursuance  of  his  direction,  with  his 
funds,  and  therefore  as  having  become  his  property  by  the  purchase 
before  the  indorsement  by  the  defendant.  The  plaintiff  having  re- 
ceived the  bills,  with  notice  of  this  state  of  facts,  without  objection, 
must  be  taken  to  have  been  willing  to  take  them  on  the  terms  of  such 
a  contract  as  would  arise  out  of  an  indorsement  made  under  such  cir- 
cumstances. Having  so  received  them,  he  promptly  presented  them  for 
acceptance,  though,  being  drawn  payable  after  date,  this  was  not  need- 
ful, except  to  obtain  security  of  the  drawee  :  this,  indeed,  was  a  step 
which  might  properly  be  taken,  whether  the  plaintiff  considered  the 
defendant  as  liable  on  his  indorsement  or  not.  But  it  is  material  in 
comparing  the  facts  of  the  present  case  with  those  of  Goupy  v.  Harden, 
in  which  great  reliance  was  placed  by  the  court,  and  probably  by 
the  jury,  on  the  non-presentation  for  acceptance,  as  showing  that  the 
plaintiff  in  that  case  considered  the  defendant  as  liable  on  the  in- 
dorsement. 

It  is  not  necessary  to  notice  particularly  those  cases,  such  as  Lead- 
bitter  V.  Farrow,^  cited  for  the  appellant,  in  which  the  question  was, 
whether  the  defendant,  who  was  agent,  not  to  the  plaintiff,  but  to  a 
third  person,  was  personally  liable  to  the  plaintiff  on  a  contract :  these 
cases  have  no  material  application  to  the  present  case,  in  which  the 
question  is,  how  far  the  defendant's  character  of  agent  to  the  plaintiff 
affects  his  liability. 

On  the  part  of  the  defendant,  several  authorities  were  cited  which 
may  now  be  considered.    The  case  of  Kidson  v.  Dilworth  '■'  was  one 

1  5  Mau.  &  Sel.  345.  a  6  Price,  564. 
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very  much  like  the  present.  There  the  ag#nt,  Kidson,  the  plaintiff  in 
equity,  had  received  for  his  principal,  Welsh,  a  defendant  in  equity,  a 
bill  payable  to  his  (the  agent's)  order,  and  had  indorsed  it  to  his  prin- 
cipal. An  action  was  brought  on  behalf  of  the  principal  by  the  defend- 
ant Dilworth,  on  this  indorsement.  The  Court  of  Exchequer  restrained 
it  by  injunction,  on  the  ground  that  the  principal  had  no  right  to 
claim  payment  of  the  bill  from  his  agent.  Richards,  Chief  Baron,  says  : 
"  Shall  he  [the  indorsee]  be  permitted  to  proceed,  through  the  medium 
of  another  person,  against  a  mere  agent,  because  that  agent  has  im- 
prudently iput  his  name  on  the  instrument  to  satisfy  a  formality,  made 
necessary  by  the  mode  of  drawing  it?  It  is  impossible."  Graham, 
Baron,  adds,  "  The  plaintiff's  letter  was  acquiesced  in  and  acted  on, 
and  this  bill  was  sent  in  consequence :  it  was  a  natural  mode  of  remit- 
tance ;  it  was  also  natural  that  the  draft  should  have  been  made  pay- 
able to  the  plaintiff,  but  still  it  was  merely  as  an  agent  to  Welsh,  and 
it  was  indorsed  by  him  in  that  character."  Wood,  Baron,  says,  "The 
bill  was  clearly  made  payable  to  the  plaintiff  in  his  character  of  agent ; 
and  it  was  therefore  necessary  that  he  should  indorse  the  bill  pro 
forma:  having  done  so,  merely  for  the  accommodation  of  the  defend- 
ant, a  court  of  equity  ought  not  to  suffer  him  to  turn  round  on  the 
agent,  and  fix  him  with  liability  on  such  an  indorsement.  Had  he 
indorsed  the  bill  to  guarantee  the  payment,  it  would  have  been  a  very 
different  case  ;  but  here  it  is  clear  that  nothing  of  the  kind  was  meant, 
nor  was  there  any  consideration  for  his  so  doing :  the  nature  of  the 
transaction  is  very  clear." 

In  this  case,  the  proceeding  was  in  equity  ;  but  the  reasons  given  by 
the  court  show  that,  in  their  opinion,  the  facts  of  the  case  showed 
that  it  was  not  the  intention  of  the  parties  that  the  indorser  should 
be  liable  to  the  indorsee  under  his  indorsement,  and,  when  that  is  the 
case,  there  is  no  implication  of  a  promise  to  pay,  and  no  legal  liability 
out  of  which  such  promise  would  arise.  The  written  indorsement  is, 
indeed,  unqualified  in  its  terms ;  but  the  delivery  to  the  indorsee  from 
which,  together  with  the  written  indorsement,  and  not  from  the  written 
indorsement  alone,  the  contract  between  the  parties  is  to  be  inferred, 
is  so  circumstanced  as  to  show  that  the  indorser  does  not  make  him- 
self liable  to  his  indorsee.  This  is  a  defence  at  law,  though  a  Court  of 
Equity  may  have  a  concurrent  jurisdiction.  No  question  of  jurisdic- 
tion was  raised ;  and  the  plaintiff  might  prefer  a  proceeding  in  equity 
on  account  of  the  action  being  brought  by  a  third  party,  and  from 
the  superior  facilities  he  would  have  in  equity  for  establishing  his 

case. 

This  case  is,  therefore,  an  authority  of  great  weight  in  favor  of  the 
respondent ;  and  there  are  some  foreign  authorities  also  in  his  favor 
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which  deserve  to  be  considered.  In  Merlin's  Questions  de  Droit,  p. 
676,  Endossement,  ''  Le  banquier  commissionaire  qui  endosse  la  lettre 
de  change  qu'il  achate  sur  la  place  pour  son  commettant,  se  rend-il 
par  Ik  garant  envers  celui-9i  de  la  solvability  de  la  personne  sur  laquelle 
cette  lettre  de  change  est  tiree  ?  La  Cour  de  Cassation  a  jug^  pour  la 
n(5gative  dans  I'espece  suivante."  The  book  then  gives  a  report  of  a 
case  of  Meulemeester  v.  Tourton  and  Ravel,  fully  supporting  the  above 
proposition. 

Dalloz's  Dictionnaire  de  Jurisprudence,  torn.  ii.  p.  245,  art.  407 : 
"Lorsque  le  cessionnaire  charge  de  se  procurer  des  effets  pgur  un  cor 
respondant  les  lui  transmet  avec  son  endos,  cet  endossement  n'est  alors 
entre  les  parties  que  la  suite  d'un  mandat  et  ne  peut  avoir  d'autres 
consequences." 

Baldasseroni,  an  eminent  Tuscan  jurist, —  Dictionario,  tom.  iii.  p.  353, 
tit.  Gira,  §  26,  —  in  treating  of  indorsements  which  do  not  render  the 
indorser  liable  to  the  indorsee,  after  mentioning  the  case  of  a  prin- 
cipal who  indorses  to  an  agent,  to  enable  him  to  receive  the  amount  of 
the  bill  on  account  of  the  principal,  proceeds  to  put  the  case  of  an 
agent  who,  having  bought  a  bill  on  account  of  his  principal,  transmits 
it  to  him  with  a  regular  indorsement  (that  is,  an  indorsement  suffi- 
cient in  form  to  pass  the  property,  and  to  charge  the  indorser  as  such)  i 
"  not  by  way  of  transfer  (cessione) ,  because  no  one  can  acquire  that 
which  belongs  to  him,  but  as  a  species  of  declaration  of  the  order,  and 
because  it  is  just  to  put  this  bill  into  the  hands  and  at  the  disposition 
of  its  true  proprietor."  In  this  case,  says  the  learned  author,  the 
principal  cannot,  on  failure  of  payment,  exercise  an  action  of  warranty 
against  his  agent  who  indorsed  for  his  benefit. 

Their  lordships,  therefore,  on  considering  the  facts  of  the  case,  and 
the  arguments  and  authorities  presented  to  them  on  the  subject,  are  of 
opinion  that  the  respondent  is  not  shown  to  have  incurred  the  lia- 
bility with  which  he  is  charged,  and  must  humbly  advise  her  Majesty 
that  the  judgments  of  the  courts  at  Malta  be  confirmed.' 

'  Kidson  t>.  Dilworth,  5  Price,  564;  M'Donough  v.  Goule,  8  La.  472;  Lewis  w. 
Brehrae,  33  M'd.  412;  Mechanics'  Bank  t;.  Earp,  4  Rawle,  384;  Sharp  v.  Emmet, 
5  Wliart.  288 ;  Shelton  v.  Hurd,  7  R.  I.  403  (semhk) ;  Chaddock  v.  Vanness,  36  N.  J. 
620  (semhle),  accord. 

See  Heubach  v.  MoIImann,  2  Duer,  227,  260.  — Ed. 
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MACGREGOR  v.   C.  H.  RHODES,  J.  LANE,  and  C.  H. 
RHODES. 

In  the  Queen's  Bench,  April  25,  1856. 

[Reported  in  6  Ellis  ^  Blackburn,  266.] 

The  first  count  of  the  declaration  charged  that,  on  1st  November, 
1854,  one  G.  E.  Pinkney,  by  his  bill  of  exchange  now  overdue,  directed 
to  one  T.  E.  Lane,  required  the  said  T.  E.  Lane  to  pay  to  the  order  of 
the  said  G.  E.  Pinkney  £1,800,  six  months  after  the  date  thereof; 
and  the  said  G.  E.  Pinkney  indorsed  the  same  to  the  defendants,  who 
indorsed  the  same  to  the  plaintiff ;  and  the  said  bill  was  duly  presented 
for  payment,  and  was  dishonored,  of  which  the  defendants  had  due 
notice,  but  did  not  pay  the  same.     (There  were  other  counts.) 

Plea  (1st)  to  the  first  count :  "  that  the  said  bill  was  not  indorsed 
to  these  defendants  as  alleged." 

Demurrer.     Joinder. 

Phipson,  for  the  plaintiff.  The  defendants  are  not  entitled  to  insist 
on  the  defence  which  the  plea  sets  up.  They  do  not  deny  their  own 
indorsement  to  the  plaintiff ;  and  he  has  taken  the  bill  on  the  faith  of 
that  indorsement.  It  is  not  suggested  that  the  plaintiff  has  not  given 
value  to  the  defendants.  [Ekle,  J.  Do  you  say  that  the  indorsement 
to  the  defendants  is  not  essential  to  the  negotiability  of  the  bill  ?]  As 
between  the  present  parties,  the  question  of  negotiability  does  not 
arise.  [Lobd  Campbell,  C.  J.  The  bill  requires  payment  to  the  order 
of  Pinkney.  Must  you  not  show  that  there  is  such  order  giving  you 
the  right  ?]  That  must  be  done ;  but  the  defendants,  by  indorsing, 
admit  that  right.  When  the  acceptor  is  sued,  he  admits  only  the 
handwriting  of  the  drawer ;  and,  therefore,  the  title  derived  from  the 
drawer  may  be  impeached  by  him.  But  that  is  inapplicable  to  the  case 
of  an  action  brought  by  an  indorsee  against  his  immediate  indorser. 
On  the  effect  of  an  indorsement,  as  admitting  the  prior  indorsements, 
the  authorities  are  uniform.  Bomley  v.  Frazier,'  Lake  v.  Hayes," 
Heylyn  v.  Adamson,  Lambert  v.  Oakes,  Critchlow  v.  Parry,'  and  note 
to  that  case ;  Free  v.  Hawkins ;  Bayley  on  Bills,  463  (ed.  6)  ;  Byles 
on  Bills,  118  (ed.  6) ;  Chitty  on  Bills,  646  (ed.  9) ;  Story's  Commen- 
taries on  the  Law  of  Bills  of  Exchange,  §  111,  p.  125  (ed.  1843). 
[Eele,  J.  Suppose  the  plaintiff  to  have  indorsed  to  the  defendants, 
and  that  they  had  indorsed  over  to  him.]     That  would  not,  by  tha 

1  1  Stra.  441.  ^  1  Atk.  281.  »  2  Camp.  182. 
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custom  of  merchants,  entitle  the  plaintiff  to  sue  the  defendants.  Brit- 
ten V.  Webb.  But  such  a  transaction  cannot  be  presumed  to  have 
taken  place  here,  in  the  absence  of  express  allegation.  [Loed  Camp- 
bell, C.  J.  Assuming  that,  if  issue  were  joined,  the  defendants,  at 
the  trial,  would  be  bound  conclusively  as  to  the  fact  by  their  admis- 
sion, does  it  follow  that  the  plea  is  bad  ?]  The  two  questions  are 
really  the  s.ime.  It  may  be  true  that  the  bill  came  to  the  defendants 
without  a  genuine  indorsement ;  but  they,  having  indorsed,  cannot  set 
up  this.  [Eele,  J.  They  might  perhaps  be  liable  as  drawers.  Inter- 
mediate indorsements  need  not  be  noticed  at  all.  Ceompton,  J.  But 
you  must  recover  secundum  allegata.]  If  the  defendants  are  estopped 
froni  disproving  the  indorsement,  the  plaintiff  cannot  injure  his  claim 
by  alleging  it.  In  Chitty  on  Bills,  572  (ed.  9),  it  is  said,  "It  has 
been  decided  that  in  an  action  against  the  indorser  of  a  bill  of  ex- 
change, in  which  the  declaration  stated  several  prior  indorsements,  it 
is  not  necessary  to  prove  any  indorsements  on  the  bill  prior  to  the 
defendant's,  though  it  is  otherwise  in  an  action  against  the  acceptor  : 
consequently,  where  a  remote  indorser  is  sued,  there  will  be  no  risk  in 
stating  all  the  prior  indorsements  in  the  declaration ."  [Ceompton,  J. 
There  is  no  doubt  as  to  that ;  but  the  question  is  whether  the  defend- 
ants may  not  traverse  your  allegation  of  indorsement.]  In  Armani  v. 
Castrique,^  though  the  marginal  note  appears  to  state  the  law  in  favor 
of  such  a  plea,  there  really  was  no  decision  on  the  point;  but  an 
amendment  was  suggested  and  made. 

JTarslake,  contra.  The  plaintiif  has  chosen  to  aver  specifically  how 
he  has  obtained  a  title  to  the  bill ;  and  therefore  he  has  made  the 
particular  title  traversable.  "Whether,  on  a  traverse,  the  indorsement 
by  the  defendants  would  prove  an  indorsement  to  them  is  a  very  dif- 
ferent question.  In  Sanderson  v.  CoUman,^  it  was  held  that  the 
acceptor  was  estopped  from  traversing  the  fact  of  the  drawing  modo 
et  forma ;  but  there  the  estoppel  was  replied,  which  ought  to  have 
been  done  here,  if  there  be  an  estoppel.  [Loed  Campbell,  C.  J.  What 
could  the  plaintiff  do  beyond  repeating  his  own  declaration  ?]  He 
might  reply  that  there  were  no  intermediate  indorsements,  and  that 
the  name  of  the  G.  E.  Pinkney  appeared  on  the  bill  as  indorser.  Or 
he  might,  in  the  declaration,  have  stated  that  the  defendants  indorsed 
a  bill  purporting  to  be  drawn  by  G.  E.  Pinkney,  and  indorsed  by  him 
to  the  defendants,  as  suggested  by  Parke,  B.,  in  Armani  v.  Castrique.^ 
[Crompton",  J.  There  may  be  an  estoppel  here  as  to  all  that  appears 
on  the  bill,  but  I  do  not  know  what  it  is  that  does  appear  on  the 
bill.  WiGHTMAsr,  J.  In  Armani  v.  Castrique,  the  court  say : 
"  There  can  be  no  doubt  that,  if  the  matter  of  estoppel  appears  upon 

1  13  M.  &  W.  449,  450.  2  4  M.  &  G.  209. 
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the  pleadings,  then  it  is  not  necessary  to  reply  the  estoppel,  but  the 
party  may  avail  himself  of  it  on  demurrer."]  It  is,  however,  plain 
that  the  court  there  held  that  the  pleadings  did  not  show  the  matter 
of  estoppel,  so  as  to  bring  the  case  within  that  rule. 

Phipson,  in  reply,  referred  to  Penny  v.  Innes. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  plea  is  naught, 
and  that  the  plaintiff  is  entitled  to  judgment.  The  declaration  alleges 
that  Pinkney  drew  a  bill  payable  to  his  order,  and  indorsed  it  to  the 
defendants,  and  that  the  defendants  indorsed  it  to  the  plaintiff, 
and  that  it  was  presented  and  dishonored.  The  plea  admits  all 
these  allegations,  except  the  allegation  of  the  indorsement  by  Pink- 
ney to  the  defendants.  Are  the  defendants,  who  admit  that  they 
indorsed  to  the  plaintiff,  at  liberty  to  deny  that  Pinkney  indorsed 
to  them  ?  The  issue  would  be  idle.  Whether  Pinkney  indorsed  to 
the  defendants  in  blank  or  specially,  the  fact  of  the  indorsement  by 
the  defendants  would  at  the  trial  be  conclusive  evidence  of  Pinkney's 
indorsement  to  them,  and  would  estop  them  from  showing  that  what 
purported  to  be  Pinkney's  indorsement  was  a  forgery.  The  request  is 
to  pay  to  the  order  of  the  payee.  When  a  man  indorses  such  a  bill, 
he  undertakes  that,  if  the  party  requested  do  not  pay,  he  will ;  and  he 
cannot  deny  that  the  payee  has  made  the  order.  This  is  established 
by  a  long  string  of  authorities.^  I  cannot  think  that  any  replication 
was  necessary  to  raise  the  estoppel.  The  plaintiff  could  reply  only  the 
matter  already  shown  by  the  declaration,  namely,  that  the  defendants 
indorsed  to  him ;  and  that  is,  of  itself,  an  estoppel.  The  defendants 
having,  when  they  handed  the  bill  to  the  plaintiff,  represented  the  title 
as  a  just  one,  cannot  now  deny  that  it  is  so.  With  respect  to  Armani 
V.  Castrique,  I  should  pay  the  most  sincere  respect  to  a  decision  of  the 
Court  of  Exchequer ;  but,  as  to  what  was  said  obiter  on  the  suggestion 
of  an  amendment,  I  think  it  is  not  entitled  to  an  equal  consideration. 
My  brother  Parke  appears  to  have  recommended  a  new  form  of 
declaring,  in  all  such  cases,  against  the  indorser,  by  alleging  that  the 
defendant  indorsed  a  bill  purporting  to  be  indorsed  to  him  by  the 
party  entitled  to  indorse ;  but  he  could  hardly  have  meant  that  such  a 
form  was  indispensable  f  &r  raising  the  estoppel ;  at  any  rate,  if  he  did, 

1  Critchlow  v.  Parry,  2  Camp.  182 ;  Chaters  v.  Bell,  4  Esp.  210 ;  Whittemore  v. 
Herbert,  2  Cratich,  C.  C.  245 ;  Woodward  v.  Harbin,  1  Ala.  104 ;  Mills  v.  Barney,  22 
Cal.  248  ;  Codwise  v.  Gleason,  3  Day,  12 ;  Bestor  v.  "Walker,  9  111.  3  ;  Olivier  o.  Andry , 
7  La.  496 ;  Condon  v.  Pearce,  43  Md.  83 ;  State  Bank  v.  Fearing,  16  Pick.  533 ;  Cen- 
tral Bank  v.  Davis,  19  Pick.  376 ;  Howe  v.  Merrill,  6  Cush.  80 ;  Murray  v.  Judah,  6 
Cow.  484;  Troy  Bank  v.  Lauman,  19  N.  Y.  477;  Case  v.  Bradburn,  1  Daly,  256; 
TurnbuU  v.  Bowyer,  40  N.  Y.  456;  Weakly  v.  Bell,  9  Watts,  273;  Harris  v.  Bradley, 
7  Yerg.  310,  accorrf.  — Ed. 
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this  intimation  would  not  be  suifioient  to  impeach  the  authorities  which 
have  hitherto  regulated  the  pleadings  in  such  cases. 

WiGHTMAN,  J.  The  defendants  admit  that  they  indorsed  a  bill 
payable  to  the  order  of  Pinkney  ;  but  they  deny  that  Pinkney  indorsed 
to  them.  I  think  they  are  not  entitled  to  take  such  a  traverse,  and 
that  the  issue  is  immaterial.  The  plaintiff  could  not  recover  without 
an  averment  of  Pinkney's  indorsement ;  for  that  is  essential  to  the 
negotiability.  Some  little  doubt  has  been  suggested  from  the  expres- 
sions used  in  Armani  v.  Castrique ;  but  nothing  was  said  there  suffi- 
ciently urgent  to  induce  us  to  determine  contrary  to  the  authorities. 

Crompton,  J.  We  are  now  for  the  first  time  deciding  this  point ; 
for  none  of  the  authorities  touch  it.  There  are  plenty  of  authorities 
to  show  that  the  estoppel  must  in  the  ultimate  result  prevail.  But  the 
question  is  whether  the  defendants  are  estopped  from  traversing  the 
mode  in  which  the  plaintiff  alleges  his  title.  He  alleges  that  Pinkney 
indorsed  to  the  defendants ;  and  he  must  recover  secunduin  allegata 
et  probata.  The  question,  therefore,  is,  not  whether  the  defendants 
can  dispute  the  plaintiffs  right  generally,  but  whether  they  can  dis- 
pute this  peculiar  right.  I  incline  to  think  that  they  may.  If  they 
cannot,  we  should  probably  have  found  in  the  books  some  demurrer  to 
such  a  plea.  The  plaintiiF  says  that  Pinkney  indorsed  to  the  defend- 
ants ;  and  he  can  prove  this  only  by  showing  a  special  indorsement  to 
them,  or  a  blank  one,  by  Pinkney.  In  cases  of  either  sort  of  indorse- 
ments, the  holder  may  strike  out  intermediate  indorsements,  and 
declare  on  the  indorsement  of  a  single  party.  But  there  is  another 
case,  which  gives  rise  to  my  doubt.  Suppose  the  bill  indorsed  spe- 
cially by  several  successive  parties,  and  the  declaration  to  trace  the  bill 
through  all  the  indorsements.  If  the  defendants  are  estopped  here, 
they  would  be  estopped  from  denying  the  steps  necessary  for  tracing 
the  bill  in  the  case  I  have  supposed.  But  I  think  that  the  estoppel 
goes  no  further  than  to  prevent  the  defendants  from  saying  that  the 
plaintiff  has  no  title,  and  not  to  the  extent  of  preventing  them  from 
saying  that  he  has  not  the  particular  title  alleged. 

My  brother  Erie,  who  has  just  left  the  court,  agrees  with  my  lord 
and  my  brother  Wightman.  Judgment  for  the  plaintiff} 

1  See  Armani  v.  Castrique,  13  M.  &  W.  443  ;  Van  Staphorst  v.  Pearce,  4  Mass. 
258. 

Conf.  E.  India  Co.  v.  Tritton,  3  B.  &  C.  280.  —Ed. 
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SUSE  AND  Others  v.  POMPE  and  Another. 
In  the  Common  Pleas,  Mat  5,  7,  June  5,  1860. 

[Reported  in  30  Law  Journal  Reports,  Common  Pleas,  75.1] 
The  first  count  of  the  declaration  stated  that  certain  persons,  by  the 
name  of  E.  Busch  &  Co.,  by  their  bill  of  exchange,  dated  at  Livei-pool, 
the  21st  day  of  February,  in  the  year  of  our  Lord  1859,  directed  to 
one  Carl  Von  Thornton,  at  Vienna,  in  parts  beyond  the  seas,  required 
the  said  Carl  Von  Thornton  to  pay  that  their  first  of  exchange  (second 
and  third  not  paid)  to  the  order  of  them,  the  said  E.  Busch  &  Co.,  the 
Bum  of  £750  sterling,  at  theHexchange,  as  per  indorsement,  four  months 
after  date,  which  had  elapsed  before  action,  and  the  said  E.  Busch  & 
Co.  also  made  their  second  of  exchange  of  the  same  date  and  tenor, 
and  indorsed  the  second  of  exchange  to  the  defendants,  by  the  name 
of  Messrs.  Wilk,  Bunge,  &  Co.,  or  order,  and  also  delivered  to  them 
the  said  first  of  exchange  ;  and  the  defendants,  by  that  name,  indorsed 
and  delivered  the  said  second  of  exchange  to  the  plaintiffs,  at  the  ex- 
change of  11  florins  5  cents  new  Austrian  currency  per  pound  sterling 
value  of  the  same,  as  per  indorsement  thereon,  and  also  delivered  to 
the  plaintiffs  the  said  first  of  exchange,  and  the  said  first  of  exchange 
was  accepted  by  the  said  Carl  Von  Thornton,  and  the  same,  together 
with  the  said  second  of  exchange,  so  indorsed  as  aforesaid,  was  after- 
wards duly  presented  to  the  said  Carl  Von  Thornton,  at  Vienna  afore- 
said, for  payment  and  was  dishonored ;  nor  did  the  said  Carl  Von 
Thornton  pay  the  said  second  or  third  of  exchange,  whereupon  the 
said  bill  was  then  duly  protested  for  non-payment  thereof,  of  all  which 
the  defendants  had  due  notice  ;  that  the  amount  of  the  said  bill  at 
the  said  exchange  of  11  florins  5  cents  was  the  sum  of  £750,  and  that 
the  plaintiffs  have  incurred  expenses  in  and  about  the  noting  and  pro- 
testing of  the  said  bill  and  for  brokerage  and  postages  incidental 
thereto.  Breach,  non-payment  of  the  said  sum  of  money  and  ex- 
penses respectively. 

The  second  count  was  similar  to  the  first,  except  that  the  amount  of 
the  bill  of  exchange,  at  the  like  exchange  of  11  florins  5  cents,  was 
£490  lis.  The  rest  of  the  declaration  consisted  of  the  ordinary  money 
counts,  for  money  lent,  for  money  received,  and  for  money  due  on 
accounts  stated. 

The  defendants  pleaded  a  tender  of  £952  12«.  9c?.,  being,  as  they 
alleged  in  their  plea,  the  whole  of  the  amount  ever  due  and  payable 

1  8  C.  B.  N.  s.  538,  s.  c.  —  Ed. 
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by  the  defendants  to  the  plaintiffs  in  respect  of  the  several  causes  of 
action  in  the  declaration  mentioned. 

The  plaintiffs,  by  their  replication,  traversed  the  tender ;  and  also, 
secondly,  replied  that  at  the  time  of  such  tender  there  was,  and  had 
always  since  been  due  and  owing  to  the  plaintiffs  from  the  defend- 
ants, a  larger  sum  than  £952  12.s.  9c?.  in  respect  of  the  said  causes  of 
action. 

Issue  was  joined  upon  both  the  plaintiffs'  replications. 

The  cause  was  tried  befoi-e  Erie,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1859,  and  the  only  question  was  the  amount  for  which 
the  defendants  were  liable  as  indorsers  of  the  bills  of  exchange  in  the 
action.  The  bills  were  drawn  at  Liverpool  in  pounds  sterling,  as  stated 
in  the  declaration,  at  the  exchange  indorsed  thereon,  and  the  result  of 
that,  according  to  the  evidence,  was  as  if  each  had  been  a  bill  for  so 
many  florins  as  the  pounds  would  have  amounted  to.  In  the  case  of 
the  purchase  of  London  bills  on  Vienna,  the  florins  would,  according 
to  the  usual  course  of  practice,  have  been  put  into  the  bills  ;  but  with 
respect  to  Liverpool  or  country  bills  purchased  in  London,  such  as  were 
the  bills  in  question,  the  amount  for  which  they  were  drawn  would  be 
in  English  money,  and  the  rate  of  exchange  at  which  the  pound  ster- 
ling should  be  fixed  would  be  indorsed  at  the  back  of  the  bill. 

The  amount  of  the  tender  pleaded,  and  which  the  defendants  paid 
into  court,  was  sufiicient  to  cover  the  number  of  florins  which  the 
acceptor  of  the  bills  would  have  had  to  pay,  if  he  had  paid  them  at 
maturity,  together  with  interest  and  the  necessary  expenses  arising 
from  their  dishonor ;  and  it  was  contended  on  behalf  of  the  defend- 
ants that  they  were  not  bound  to  pay  more. 

The  value  of  the  florin  having  fallen  between  the  indorsing  of  the 
bills  to  the  plaintiffs  and  their  becoming  due,  the  plaintiffs  claimed  the 
price  they  paid  for  the  bills  when  they  were  indorsed  to  them ;  and 
they  gave  evidence  of  a  usage  in  London  entitling  the  holder  of  a  dis- 
honored bill,  like  the  bills  in  question,  to  the  option  of  demanding 
either  the  amount  of  the  re-exchange  (which  would  be  taking  the 
value  of  the  florin  at  the  time  of  the  maturity  of  the  bill),  or  the  price 
given  for  the  bill. 

The  admissibility  of  evidence  of  such  usage  was  objected  to  by  the 
defendant's  counsel. 

The  learned  judge,  however,  received  the  evidence,  reserving  leave 
to  the  defendants  to  move  to  enter  the  verdict  for  them,  if  the  court 
should  be  of  opinion  that  such  evidence  was  not  admissible. 

Evidence  negativing  such  usage  was  given  by  the  defendants,  but 
the  jury  found  a  verdict  for  the  plaintiffs  for  £315. 

A  rule  nisi  was  afterwards  obtained  to  set  the  same  aside  and  enter 
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it  for  the  defendants,  pursuant  to  the  leave  reserved,  or  for  a  new  trial, 
on  the  ground  of  the  verdict  being  against  the  evidence  as  to  the  exist- 
ence of  the  custom.     Against  this  rule 

Sovill  and  Oleasby  (May  5,  7)  showed  cause.^ 

Lush  and  Ilonyman,  in  support  of  the  rule. 

Cur.  adv.  vuU. 

Btles,  J.  (June  5)  delivered  the  judgment  of  the  court.  We  are 
of  opinion  that  the  rule  to  enter  the  verdict  for  the  defendant  must  be 
made  absolute.  The  main  question  in  this  case  is  this.  "When  a  bill 
drawn  and  indorsed  in  England  and  payable  abroad  is  dishonored  by 
the  acceptor's  non-payment,  what  is  the  extent  of  the  indorser's  liability 
to  the  holder?  The  defendants  contend  that  the  holder  is  entitled 
to  the  amount  of  the  re-exchange,  and  to  neither  more  nor  less.  This 
amount  they  have  paid  into  court.  The  plaintiffs,  on  the  other  hand, 
contend  that  the  holder  is  entitled,  at  his  option,  either  to  the 
amount  that  he  gave  for  the  bill  in  England  or  to  the  re-exchange. 
The  solution  of  this  question  depends  on  the  contract  of  the  indorser. 
That  contract  is  an  engagement  by  the  indorser  that,  if  the  drawee 
shall  not  at  maturity  pay  the  bill,  he,  the  indorser,  will  on  due  notice 
pay  the  holder  the  sum  which  the  drawee  ought  to  have  paid,  together 
with  such  damages  as  the  law  prescribes  or  allows  as  an  indemnity. 
Such  also  is  the  indorser's  contract  as  understood  in  America.  Story 
on  Bills,  §  107.  Apply  this  contract  to  the  present  case.  The  holder 
is  entitled  to  receive  a  certain  number  of  Austrian  florins  in  Vienna 
on  the  day  when  the  bill  is  at  maturity.  He  has,  in  effect,  bought  from 
the  indorser  so  many  Austrian  florins  to  be  received  in  Vienna  on  that 
day.  It  should  seem  to  follow  that,  on  non-payment  by  the  drawee, 
the  holder  is  entitled  as  against  the  indorser  to  as  much  English  money 
as  would  have  enabled  him  in  Vienna  on  that  day  to  purchase  as  many 
Austrian  florins  as  he  ought  to  have  received  from  the  drawee,  and 
further  to  the  expenses  necessary  to  obtain  them.  The  most  obvious 
and  direct  mode  of  obtaining  that  English  money  is  to  draw  in  Vienna 
on  the  indorser  in  England  a  bill  at  sight  for  as  much  English  money 
as  will  purchase  the  required  number  of  Austrian  florins  at  the  actual 
rate  of  exchange  on  the  day  pf  dishonor,  and  to  include  in  the  amount 
of  that  bill  the  interest  and  necessary  expenses  of  the  transaction. 
The  whole  .amount  is  called  in  law  Latin  recambiwm,  in  Italian 
ricambio,  in  French  and  English  re-exchange.  The  bill  itself  is  called 
in  French  retraite.  This  bill  for  re-exchange  being  negotiated  at 
Vienna  puts  into  the  pocket  of  the  holder  at  the  proper  time  and 
place,  the  exact  sum  which  he  ought  to  have  received  from  the  drawee. 

1  The  arguments  of  counsel  hare  been  omitted,  —  Ed. 
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On  this  bill  for  the  re-exchange,  the  holder,  of  course,  has  not  at  Vienna 
the  acceptance  of  the  indorser  on  whom  it  is  drawn,  but  holds  as  his 
security  the  original  bill,  with  the  indorser's  indorsement  thereon.  If 
the  indorser  pays  the  re-exchange  bill,  he  has  fulfilled  his  engagement 
of  indemnity  :  if  not,  the  holder  sues  him  on  the  original  bill,  and  will 
be  entitled  to  recover  in  that  action  what  the  indorser  ought  to  have 
paid ;  that  is  to  say,  the  amount  of  the  re-exchange  bill. 

Although  in  English  practice,  the  re-exchange  bill  is  seldom  drawn, 
yet  the  theory  of  the  transaction  is,  as  we  have  above  described  it, 
and  settles  the  principle  on  which  the  damages  are  to  be  computed, 
although  no  re-exchange  bill  be  in  fact  drawn.  If  the  indorser  were 
held  liable  for  the  amount  which  his  indorsee  gave  for  the  bill  when 
that  amount  is  more  than  the  drawee  ought  to  have  paid,  the  contract 
of  the  indorser  would  be  extended,  and  he  would  be  held  liable,  not 
merely  for  the  damages  sustained  by  the  breach  of  the  contract,  but 
for  the  damages  sustained  by  the  making  of  the  contract ;  for  a  portion 
of  those  damages  the  holder  must  have  sustained,  though  the  contract 
had  been  performed  by  the  drawee  paying  the  bill.  In  effect,  the 
holders  here  attempt  to  treat  the  contract  as  rescinded.  But  the  con- 
sideration has  not  failed.  They  have  what  they  bought,  that  is  to  say, 
a  genuine  bill,  and  now  seek  to  treat  it  as  if  a  forged  bill  had  been 
imposed  upon  them.  If  the  value  of  the  Austrian  florin  as  compared 
with  the  pound  sterling  had  risen  instead  of  fallen,  the  holders  would 
have  gained  by  the  re-exchange.  It  would  be  inequitable  if  they  were 
entitled  to  the  gain,  where  there  is  gain,  and  not  liable  for  the  loss 
where  there  is  loss.  Suppose  the  transaction  had  been  a  domestic  one, 
and  that  the  question  had  arisen  on  an  inland  bill.  A  bill,  for  example, 
is  drawn  for  £500  in  London  on  Liverpool,  and  a  purchaser,  for  many 
reasons  which  may  be  imagined,  gives  £510  for  that  bill.  The  bill  is 
dishonored  at  maturity :  is  not  his  indorser  liable  to  the  holder  for 
£500  and  interest  and  no  more?  And  how,  on  the  plaintiff's  principle, 
could  the  damages  be  estimated,  if  there  were  several  indorsers'  names 
on  the  back  of  this  foreign  bill?  Is  each  indorser  to  refund  the  money 
which  he  received  for  the  bill,  though  it  should  happen  to  be  more 
than  the  holder  gave  ?  or  is  the  holder  to  recover  against  any  one 
indorser  the  money  which  he,  the  holder,  gave,  though  it  be  more  than 
the  indorser  received?  The  practice  of  drawing  the  ricambio  bill  has 
been  established  for  many  years,  not  only  in  case  of  dishonor  by  non- 
payment, but  in  the  case  of  dishonor  by  non-acceptance.  Ileineccius, 
writing  in  the  early  part  of  the  last  century,  says :  "  Prsesentans  non 
acceptatis  litteris  cambialibus  k  tertio  mutuam  sumit  pecuniam  et  pro 
e^  litteras  cambiales  trassat  ad  trassantem.  Qaum  vero  id  sine  im- 
pendiis  fieri  nequeat  damnum  illud  omne  repetitur  sub  nomine  re- 
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cambii."  Heineccius,  De  Camb.  cited  in  Story  on  Bills,  §  400,  note. 
Pothier,  Contrat  de  Change,  §  64,  describes  the  same  process  in  the 
case  of  dishonor  by  non-payment.  See  also  Kent's  Commentaries, 
vol.  3,  pp.  115,  116,  and  Story  on  Bills,  §  400.  The  amount  for  which 
the  indorser  is  liable  in  the  case  of  dishonor  by  non-payment  would 
seem  therefore  to  admit  of  no  doubt,  were  it  not  for  a  passage  cited 
by  the  plaintiff's  counsel  from  Pothier,  and  another  from  the  Brussels 
edition  of  Pardessus.  The  passage,  however,  from  Pothier,  Contrat 
de  Change,  §  58,  merely  applies  to  the  contract  of  exchange  generally, 
and  imports  that  the  drawer  contracts  with  the  payee  that,  in  the  event 
of  the  bill  not  being  paid,  the  payee  shall,  at  his  option,  have  damages 
(dommaffes-interets)  or  the  restitution  of  the  sum  given  by  him  for 
the  bill.  This  passage  on  the  general  law  certainly  does  not  accord 
with  our  law  on  the  subject,  and  possibly  may  be  founded  on  some 
technical  rule  of  the  civil  law.  But  in  section  64,  coming  to  the  pre- 
cise question  now  before  the  court,  Pothier  says  expressly  that  the  sum 
for  which  the  ricambio  bill  may  be  drawn  is  the  sum  borrowed  by  the 
holder  equivalent  to  that  which  he  ought  to  have  received  fi-om  the 
drawee,  and  that  if  in  addition  to  the  amount  of  this  bill  the  holder 
pays  the  lender  what  he  calls  "un  droit  de  change"  the  holder  is  to  be 
reimbursed  this  charge  by  his  indorser.  The  passage  cited  from  the 
Brussels  edition  of  Pardessus,  and  which  is  also  to  be  found  in  the 
Paris  edition  of  the  same  date,  is  corrected  in  the  subsequent  Paris 
edition.  For  these  reasons,  we  think  the  law  is  clear  that  the  holders 
of  the  bill  on  which  this  action  is  brought  are  entitled  to  recover  no 
more  than  the  re-exchange ;  that  is  to  say,  the  value  of  the  Austrian 
florins  payable  in  Vienna,  expressed  in  English  money  at  the  rate  of 
exchange  on  the  day  of  dishonor,  with  interest  and  expenses. 

The  next  question  is  this  :  was  evidence  admissible  to  prove  a  differ- 
ent custom  among  merchants  in  London,  that  is  to  say,  a  custom  that 
the  holder  is  entitled,  at  his  election,  to  recover  either  the  amount  of 
the  re-exchange,  or  the  sum  which  he  gave  for  the  bill  ?  We  think 
evidence  of  such  a  custom  inadmissible.  Customs  of  trade  consistent 
with  the  terms  of  a  written  mercantile  instrument  may  be  admissible, 
"tacite  inessevidentur  quje  sunt  mores  et  consuetudines."  But,  if  we 
are  right  on  the  question  as  to  re-exchange,  the  alleged  custom  is  a 
custom  which  contradicts  the  instrument.  If,  as  we  conceive,  the  law- 
merchant  on  this  subject  is  settled,  then  the  obligation  of  the  indorser, 
in  the  event  of  non-payment  by  the  drawee,  to  pay  the  re-exchange 
and  expenses,  is  as  clearly  implied  as  if  it  had  been  expressed.  It  is, 
for  example,  as  much  implied  as  the  right  of  the  indorser  to  notice  of 
dishonor,  or  the  right  of  an  English  acceptor  to  days  of  grace  on  a  bill 
accepted  payable  after  date  or  after  sight.     But  evidence  of  a  custom 
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not  to  give  notice  of  dishonor,  or  not  to  allow  days  of  grace,  would 
certainly  be  inadmissible.  It  is  unnecessary  to  add  any  observation 
on  the  want  of  certainty  in  the  alleged  custom,  when  it  comes  to  be 
applied  to  successive  indorsers.  The  rule,  therefore,  to  set  aside  the 
verdict  for  the  plaintiffs  and  enter  the  verdict  for  the  defendants  must 
be  made  absolute.  Hule  absolute} 


HIRSCHFELD  v.  SMITH. 

In  the  Common  Pleas,  Mat  2,  4,  1865,  January  12,  1866. 

[Reported  in  35  Law  Journal  Reports,  Common  Pleas,  177.^] 

This  was  an  action  on  a  bill  of  exchange.  The  declaration  alleged 
that  one  Lion,  by  his  bill  of  exchange  now  overdue,  directed  to  one 
Pollagot,  required  the  latter  to  pay  to  his  order  £250  three  months 
after  date ;  that  the  said  Lion  indorsed  the  bill  to  the  defendant,  who 
indorsed  it  to  the  plaintiff;  that  the  bill  was  duly  presented  for  pay- 
ment and  dishonored,  whereof  the  defendant  had  due  notice,  but  did 
not  pay  the  same.  There  was  also  the  common  money  count  for 
money  paid,  money  lent,  and  on  accounts  stated. 

The  defendant  pleaded  to  the  first  count  that  he  had  not  due 
notice.^ 

The  material  facts  which  appeared  at  the  trial  were  these :  the  bill 
was  drawn  by  Lion  in  London,  payable  to  his  order,  and  was  directed 
to  and  accepted  by  Pollagot  in  Paris,  payable  there ;  it  was  indorsed 
by  Lion  in  blank  and  delivered  to  the  defendant  in  London,  and  by 
him  indorsed  in  blank  and  delivered  to  the  plaintiff  in  London,  and  by 
him  indorsed  and  delivered  to  one  Berle  in  Paris.  The  bill  was  duly 
presented  for  payment  to  Pollagot  in  Paris,  and  was  dishonored.  The 
holder  then  took  all  the  steps  required  by  the  French  law,  in  order  to 
enable  him  to  recover  against  the  other  parties  to  the  bill ;  i.  e.,  the 
bill  was  duly  protested  at  the  proper  office,  and  a  copy  of  the  protest 
sent  to  the  French  consul  in  London,  who,  in  due  course,  according  to 

1  De  Tastet  v.  Baring,  11  East,  265  {semble)  ;  Bank  of  U.  S.  v.  Daniel,  12  Pet. 
32;  Bank  of  U.  S.  o.  U  S.,  2  How.  711 ;  Campbell  </.  Swasey,  12  Ind.  70  (semble)  ; 
Graves  v.  Dash,  12  Johns.  17 ;  Denston  o.  Henderson,  13  Johns.  322 ;  Hargous  v. 
Laliens,  3  Sandf.  213  (criticising  Bangor  Bank  v.  Hook,  5  Greenl.  174) ;  Butt  v.  Hoge, 
2  Hilt.  81,  accord. 

See  also  Slacum  v.  Pomery,  infra,  p.  201,  n.  1.  —  Ed. 

2  L.  R.  1  C.  P.  340,  s.  c.  —  Ed. 

'  Only  so  much  of  the  case  is  given  as  relates  to  this  plea.  —  Ed. 
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French  law,  gave  notice  to  the  defendant.  The  notice  was  clearly 
good  according  to  the  French  law,  clearly  bad  according  to  English 
law. 

A  verdict  was  entered  for  the  defendant,  under  the  direction  of  the 
learned  judge,  on  the  grounds  that  the  notice  of  dishonor  was  bad ; 
with  leave  to  the  plaintiff  to  move  to  set  aside  the  verdict,  and  enter 
it  for  himself  for  the  amount  claimed. 

A  rule  having  been  obtained  pursuant  to  such  leave  (though,  by 
mistake,  drawn  up  in  an  incorrect  and  too  restricted  form), 

a.  James  and  Harington  showed  cause.  It  is  admitted  that  the 
bill  was  duly  protested,  and  that  the  notice  of  dishonor  was  good  by 
the  law  of  France,  but  was  bad  according  to  the  law  of  England;  and 
it  is  submitted  that  this  is  an  English  bill,  as  to  the  indorsement,  and 
that,  if  so,  there  is  not  a  proper  notice  of  dishonor.  It  is  submitted 
that  each  indorsement  was  a  new  bill,  —  a  contract  of  indemnity;  and 
that  this  contract  being  in  England  is  a  contract  of  guarantee  by  Eng- 
lish law.  It  is  admitted  that  Rothschild  v.  Currie  is  an  authority  the 
other  way ;  and  that  the  only  distinction  is  that  there  the  bill  was 
accepted  on  its  face  payable  in  Paris,  whereas  here  it  is  open,  and  also 
(as  we  say)  was  sent  for  collection  to  Paris.  In  the  case  of  Gibbs  v. 
Fremont,  the  case  of  Rothschild  v.  Currie  is  referred  to  as  doubtful, 
and  in  Allen  v.  Kemble'  it  is  disapproved  of.  Again,  Mr.  Justice  Byles, 
in  his  treatise  on  Bills  of  Exchange,  8th  ed.,  372,  thus  refers  to  Roths- 
child V.  Currie  :  "  It  has  even  been  held,  but  perhaps  erroneously,  that 
not  only  the  protest,  but  the  notice,  must  be  regulated  by  the  law  of 
the  country  where  the  bill  is  payable."  This  question  is  also  discussed 
in  Chitty  on  Bills  (edition  of  1859),  172,  and  in  Story  on  Bills  (§  296, 
and  the  notes  to  that  section),  and  also  in  Story's  Conflict  of  Laws. 
M.  Demangeat,  in  his  treatise  Traits  de  Lettres  de  Change,  states  that 
the  law  of  England  governs  an  indorsement  made  there,  and  makes  an 
indorsement  which  is  good  there  also  good  against  an  acceptor  in 
France.  Any  other  construction  would  lead  to  great  inconvenience, 
as  the  indorsee  cannot  well  know  the  law  of  another  country. 

M  James  and  Tapping,  in  support  of  the  rule.  There  is  no  conflict 
of  authority.  In  Gibbs  v.  Fremont,  the  question  was  simply  on  what 
rate  of  interest  the  damages  were  to  be  calculated  against  the  drawer 
in  cas.e  of  non-acceptance.  The  acceptor's  engagement  is  to  pay  in 
France,  and  the  indorser  engages,  on  non-performance  by  the  original 
debtor  in  France,  to  pay  himself  in  England.  Rothschild  v.  Currie  is 
in  point.  First,  it  is  submitted  that  this  is  a  French  bill  as  against 
the  indorser.  Lord  Mansfield,  in  the  case  of  Robinson  v.  Bland,^  said  : 
"  The  general  rule  established  ex  comitate  et  jure  gentium  is  that  the 
1  6  Moo.  P.  C.  314.  =  1  W.  Black.  258. 
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place  where  the  contract  is  made,  and  not  where  the  action  is  brought, 
is  to  be  considered  in  expounding  and  enforcing  the  contract.  But 
this  rule  admits  of  an  exception,  where  the  parties  at  the  time  of 
making  had  a  view  to  a  different  kingdom  ; "  and  here  at  the  time  of 
indorsement  it  was  contemplated  that  the  contract  should  be  fulfilled 
in  France. 

[Btles,  J.  It  is  said  in  Allen  v.  Kemble,  "  Since  the  cases  above 
referred  to  were  decided,  the  whole  law  on  this  subject  has  been  most 
carefully,  elaborately,  and  learnedly  examined  by  Mr.  Justice  Story, 
in  his  treatise  on  Bills  of  Exchange,  and  he  disapproves  of  the  decision 
in  Rothschild  v.  Currie."] 

Where  a  contract  is  made  in  one  country  to  be  performed  in  another, 
the  latter  is  deemed  the  country  where  it  is  made.  Byles  on  Bills, 
870 ;  Story  on  Bills,  §  129 ;  the  judgment  of  Lord  Brougham  in  Don 
V.  Lippmann.'  [They  further  referred  to  Nouguier,  Des  Lettres  de 
Change ;  Les  Codes  Annotes,  de  Sirey,  par  Gilbert ;  and  Dictionnaire 
des  Lois,  par  Chicoisneau.]  As  to  the  argument  from  inconvenience, 
it  cuts  both  ways,  and  is  rather  in  favor  of  our  construction,  as  it  would 
be  highly  inconvenient  that  the  holder  should  have  to  ascertain  where 
every  indorsement  was  made,  and  the  law  of  those  places.  He  cannot 
tell  where  the  indorsements  were  made  :  the  proper  time  may  elapse 
from  no  default ;  and,  indeed,  the  bill  might  be  indorsed  where  there 
was  no  law  on  the  subject.  Our.  adv.  vult. 

The  judgment  of  the  court  ^  was  now  (January  12)  delivered  by 
Eele,  C.  J.  In  this  action  by  the  holder  against  the  indorser,  the 
defendant  relied  on  two  grounds  of  defence  :  first,  that  he  had  not 
received  due  notice  of  dishonor ;  and,  secondly,  that  the  bill  was  ren- 
dered void  by  alteration.  As  to  the  first  ground,  the  facts  were  that 
the  bill  was  drawn  in  England,  payable  to  the  drawer's  order,  directed 
to  and  accepted  by  the  drawee  in  France,  payable  in  France,  and  was 
indorsed  by  the  drawer  in  blank  and  delivered  to  the  defendant  in 
England,  and  by  him  indorsed  in  blank  and  delivered  to  the  plaintiff 
in  England,  and  indorsed  by  the  plaintiff  and  delivered  to  one  Berle, 
in  France.  The  bill  was  duly  presented  in  France  and  dishonored, 
and  the  holder  took  the  steps  required  by  the  law  of  France  to  entitle 
him  to  recover  from  the  other  parties  to  the  bill.  That  is  to  say,  the 
bill  was  taken  to  the  proper  office  and  a  due  protest  was  made,  and  a 
copy  of  the  protest  was  transmitted  to  the  consul  of  France  in  the 
foreign  country  where  the  party  to  the  bill  was  residing;  that  is  to 
say,  as  respects  this  defendant,  to  the  French  consul  in  London,  and 
by  that  consul  the  protest  was  in  due  course,  according  to  the  French 

1  5  CI.  &  F.  1.  2  Erie,  C.  J.,  Byles,  Keating,  and  Smith,  JJ. 
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practice,  made  known  to  the  defendant  without  delay.  If  the  action 
on  the  bill  had  been  brought  in  France,  upon  an  indorsement  made  in 
France,  these  facts  would  have  amounted  to  such  ^otice  gf  dishonor 
as  the  law  of  France  requires,  and  would  have  entitled  the  plaintiff  to 
recover.  As  this  action  was  brought  in  England,  against  an  indorser 
indorsing  in  England,  the  present  question  is  whether  these  facts  are 
evidence  of  due  notice  of  dishonor  against  this  defendant  in  an  action 
brought  in  England. 

Our  answer  is  in  the  affirmative,  on  two  grounds  :  first,  because  the 
point  has  been  decided  in  Rothschild  v.  Currie,  where  the  bill  was 
drawn,  accepted,  indorsed,  and  dishonored  nqder  circumstances  similar 
to  those  relating  to  the  present  bill,  and  the  facts  adduced  to  show 
notice  of  dishonor  were  also  similar,  and  w^re  decided  to  be  sufficient, 
because  they  were  sufficient  according  to  the  law  of  France.  Secondly, 
if  the  reason  assigned  in  that  cas^  be  not  now  adopted,  and  if  the  con- 
tract of  an  indorser  in  England  of  a  bill  accepted  payable  in  France 
be  held  to  be  a  contract  governed  by  the  law  of  England,  an,d  so  the 
holder  be  not  entitled  to  sue  in  England  such  an  indorser,  unless  he 
has  given  due  notice  of  dishonor,  according  to  the  law  of  England, 
then  the  question  is,  what  notice,  under  such  circumstances,  amounts 
to  due  notice.  If  the  parties  lived  in  England,  and  their  addresses 
were  known,  the  rule  is  that  notice  should  be  sent  by  the  post  on  the 
day  following  the  day  of  dishonor.  But,  in  respect  of  bills  dishonored 
in  a  foreign  country,  such  a  rule  cannot  always  have  a  literal  applica- 
tion, because,  among  other  reasons,  the  postal  regulations  may  make 
it  impossible.  Due  notice  is  such  notice  as  can  be  reasonably  required 
under  the  circumstances ;  and  the  reasonableness  of  the  notice  proved 
in  evidence  is  a  question  of  law  depending  on  the  facts  of  each  partic- 
ular case,  which  facts  are  for  the  jury.  In  the  course  of  practice,  rules 
have  been  recognized  by  the  judges,  and  so  have  become  law.  (See 
the  judgments  of  Grove,  Lawrence,  and  Le  Blanc,  JJ.,  in  Darbishire 
V.  Parker.^)  If,  by  the  law  of  the  place  where  the  bill  is  payable, 
there  are  regulations  for  giving  notice  of  dishonor,  in  order  to  make 
indorsers  liable  to  the  holder,  a  presumption  is  raised  that  notice, 
according  to  those  regulations,  is  all  that  the  indorser  should  require. 
The  indorser  of  a  bill  accepted  payable  in  France  promises  to  pay,  in 
the  event  of  dishonor  in  France,  and  notice  thereof.  By  his  contract, 
he  must  be  taken  to  know  the  law  of  France  relating  to  the  dishonor 
of  bills,  and  notice  of  dishonor  is  a  portion  of  that  law.  Then,  although 
his  contract  is  regulated  by  the  law  of  England  relating  to  indorse- 
ment, and  although  he  may  not  be  liable  unless  reasonable  notice  of 
dishonor  has  been  sent  to  him,  yet  the  notice  of  dishonor  according  to 

1  6  East,  3. 
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the  law  of  France  may  be,  and,  we  think,  ought  to  be,  deemed  reason- 
able notice  according  to  the  law  of  England,  and  be  sufficient  in  Eng- 
land to  entitle  the  plaintiff  to  recover  according  to  that  law.  It  is 
reasonable  to  hold  that  the  foreign  holder  should  have  time  to  make 
good  his  right  of  recourse  against  all  the  parties  to  the  bill,  in  what- 
ever country  they  may  be.  Here  the  holder  was  a  Frenchman  in 
France :  the  indorsement  to  him  was  by  the  plaintiff,  a  Frenchman  in 
France ;  the  indorsement  to  the  plaintiff  was  by  the  defendant,  an 
Englishman  in  England ;  and  the  indorsement  to  that  Englishman  by 
Lion,  the  payee,  may  have  been  in  any  country.  The  inconvenience 
■would  be  great,  if  the  holder  was  bound  to  know  the  place  of  each 
indorsement,  and  the  law  of  that  place  relating  to  notice  of  dishonor, 
and  to  give  notice  accordingly,  on  pain,  in  case  of  mistake,  of  losing 
his  remedy;  whereas,  there  would  be  great  convenience  to  the  holder 
if  notice,  valid  according  to  the  law  of  the  place  where  the  bill  is  pay- 
able, should  be  held  to  be  reasonable  notice  for  each  of  the  countries 
of  each  of  the  parties,  unless  an  exceptional  case  should  give  occasion 
for  an  exception.  Judgment  for  the  defendant} 


DENTON  V.  PETERS. 
In  the  Queen's  Bench,  July  6,  1870. 

\^poried  in  Law  Heports,  5  Queen's  Bench,  475.] 

Bn-L  of  exceptions  to  the  ruling  of  the  Assessor  of  the  Court  of 
Passage  for  the  borough  of  Liverpool,  directing  the  jury  to  find  a  ver- 
dict for  the  plaintiff  on  the  ground  that  there  was  no  evidence  to  go  to 
them  in  support  of  the  defendant's  pleas. 

The  declaration  was  on  a  bill  of  exchange  for  £34  Is.  drawn  by  the 
defendant  and  accepted  by  one  Jones,  and  indorsed  by  the  defendant 
to  the  plaintiff. 

Pleas  :  1.  That  the  defendant  did  not  indorse ;  2.  That  the  plaintiff 
was  not  the  lawful  holder  of  the  bill. 

The  facts  sufficiently  appear  from  the  judgment  of  the  court. 

Feb.  12.  H.  G.  Williams,  for  the  defendant.  It  is  clear  that  the 
facts  afford  a  good  defence  to  the  action  :  the  only  question,  therefore, 
is,  whether  they  can  be  given  in  evidence  under  the  traverse  of  the 
indorsement.  There  was  no  intention  on  the  part  of  the  defendant  to 
pass  the  property  in  the  bill,  so  as  to  enable  the  plaintiff  to  sue  him. 

^  The  court  gave  judgment  for  the  defendant,  on  the  ground  that  the  bill  was 
rendered  void  by  an  alteration.  —  Ed. 
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It  might  be  a  good  indorsement  as  against  Jones,  the  acceptor,  but  not 
as  against  the  indorser.  It  is  not  enough  that  there  should  be  a  writ- 
ing of  the  indorser's  name,  and  a  delivery,  but  there  must  be  an  inten- 
tion to  pass  the  property.  Marston  v.  Allen,  and  this  defence  may  be 
shown  under  a  traverse  of  the  indorsement.  Lloyd  v.  Howard.^  Tliere 
was  also  evidence  to  go  to  the  jury  that  the  plaintiff  was  not  the  law- 
ful holder  as  against  the  defendant.  He  was  a  mere  trustee  of  the  bill 
for  the  purpose  of  suing  Jones,  and  not  for  the  purpose  of  bringing 
an  action  against  the  defendant. 

C.  Russell  {Buchanan  with  him),  for  the  plaintiff.  The  question  is 
not  whether  there  is  a  defence  to  the  action,  but  whether  it  is  raised 
by  either  of  the  two  pleas.  It  has  never  been  held  that,  where  a  hold- 
ing of  a  bill  at  its  inception  is  lawful,  the  right  to  sue  is  divested  by 
something  that  happens  subsequently.  The  second  plea  is  applicable 
to  a  bill  payable  to  bearer :  under  it,  it  may  be  shown  that  the  bill  has 
been  stolen,  or  that  the. person  suing  upon  it  is  not  the  owner  in  fact. 
It  has  no  meaning  when  pleaded  to  a  bill  payable  to  order.  If  the 
defence  is  that  the  bill  has  been  transferred  for  a  certain  purpose, 
which  has  been  contravened,  that  must  be  specially  pleaded.  At  the 
time  the  bill  was  transfei'red  to  the  plaintiff,  he  had  an  interest  in  it ; 
and  the  presumption  is  that  the  indorsement  was  intended  to  pass  the 
property,  and,  in  order  to  rebut  that  presumption,  the  facts  destroying 
it  must  be  specially  pleaded.  In  Marston  v.  Allen,  the  bill,  after  its 
indorsement,  was  delivered  merely  for  safe  custody,  and  there  was  no 
intention  on  the  part  of  the  transferror  that  the  transferee,  or  any 
person  claiming  through  him,  should  sue  on  it.  In  Bell  v.  Lord  Inges- 
tre,  there  was  no  complete  indorsement.  In  Lloyd  v.  Howard,^  the  bill 
was  indorsed  for  the  purpose  of  raising  money,  and  there  was  no  in- 
tention that  the  indorsee  should  sue  any  one  on  it.  It  is  not  neces- 
sary that  the  plaintiff  should  be  the  absolute  owner  of  the  bill :  it 
is  sufficient  if  he  have  an  interest  in  it  coupled  with  possession.  The 
present  case  falls  within  the  principle  laid  down  in  Ancona  v.  Marks.'^ 
It  is  clear  that  there  was  no  agreement  in  writing  that  there  should  be  no 
recourse  to  the  defendant :  a  mere  parol  agreement  cannot  be  pleaded 
to  vary  the  liability  created  by  the  indorsement.     Young  v.  Austen.' 

[LtrsH,  J.  That  case  is  not  analogous :  it  was  an  action  by  the 
drawer  against  the  acceptor.] 

R.  G.  Williams  replied.  Cur.  adv.  vult. 

July  6.  The  judgment  of  the  court  (Mellor,  Lush,  and  Hannen, 
JJ.)  was  delivered  by 

Mellor,  J.     This  was  an  action  in  the  Passage  Court  of  Liverpool 

1  15  Q.  B.  995.  2  7  H.  &  N.  686.  '  Law  Rep.  4  C.  P.  553. 
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on  a  bill  of  exchange  for  £34  Is.,  drawn  by  the  defendant  and  accepted 
by  one  Edward  Jones,  and  indorsed  by  the  defendant  to  the  plaintiff. 

The  defendant  pleaded  that  he  did  not  indorse,  and  that  the  plaintiff 
was  not  the  lawful  holder  of  Fhe  bill. 

At  the  trial,  the  plaintiff  produced  the  bill  sued  on,  and  proved  that 
the  name  of  the  defendant  indorsed  on  it  was  in  the  handwriting  of 
the  defendant. 

The  defendant  then  gave  evidence  of  the  following  facts  :  The  plain-; 
tiff  and  the  defendant  were  partners  in  a  speculation  in  currants.! 
The  defendant  boiight  the  currants,  and  paid  for  them,  and  re-sold  1 
them  at  a  profit  to  Jones,  who  gave  to  the  defendant  the  bill  declared 
on  in  payment.    The  original  price  of  the  currants  was  settled  in  account 
between  thd  plaintiff  and  defendant,  and  the  defendant  held  the  accept- 
ance until  maturity,  when  it  was  presented  and  dishonored. 

If  the  bill  had  been  paid  by  Jones  to  the  defendant,  the  latter  would 
have  been  bound  to  hand  over  half  of  the  proceeds  to  the  plaintiff; 
but,  as  it  was  not  paid,  the  defendant,  who  had  before  presentment 
indorsed  his  name  on  the  bill,  handed  it  to  the  plaintiff,  and  requested 
him  to  try  to  obtain  payment  from  Jones,  stating  that  Jones  would  be 
more  likely  to  pay  the  plaintiff.  If  the  plaintiff  had  obtained  pay- 
ment of  the  bill,  he  would  have  been  bound  to  hand  over  half  the 
proceeds  to  the  defendant.  Jones  did  not  pay  the  bill  to  the  plain- 
tiff, and  the  plaintiff  afterwards  brought  the  present  action  against 
the  defendant. 

It  was  not  denied  on  behalf  of  the  plaintiff  that  these  facts,  if 
proved,  established  a  defence  to  the  action  ;  but  it  was  contended  that 
they  could  not  be  given  in  evidence,  unless  specially  pleaded.  We, 
however,  are  of  opinion  that  they  support  the  plea  denying  the  indorse- 
ment to  the  plaintiff. 

As  against  the  acceptor,  this  would,  no  doubt,  have  been  a  valid 
indorsement.  All  that  is  necessary  to  give  a  good  title  as  against  him 
is  the  writing  of  the  name  of  the  holder,  and  a  manual  delivery  of 
the  bill,  with  intent  to  transfer  the  property  in  it  to  the  indorsee,  as 
between  him  and  the  acceptor.  But,  as  between  indorser  and  indorsee, 
there  must  be  the  additional  element  of  an  intent  to  stand  in  the  ordi- 
nary relation  of  indorser;  that  is,  to  guarantee  the  payment,  if  the 
acceptor  makes  default. 

If  the  defendant,  after  writing  his  name  on  the  bill,  had  delivered 
it  to  a  person,  as  his  agent,  to  collect  the  money,  that  would  not  have 
amounted  to  an  indorsement  so  as  to  charge  the  principal  at  the  suit 
of  the  agent ;  and  the  fact  that  the  plaintiff  was  not  a  mere  agent, 
but  had  himself  an  interest  in  the  debt  for  which  the  bill  was  given, 
does  not  make  any  difference.     The  intention  of  the  parties  was  not 


SECT.  II.]  EOUQUETTE  V.   OVEEMANN.  185 

that  the  plaintiff  should  become  the  sole  owner  of  the  bill  as  against 
the  defendant,  but  that  he  should  hold  it  for  the  joint  benefit  of 
himself  and  the  defendant,  in  whom  the  property  as  to  half  the  bill 
remained. 

Our  judgment  must  therefore  be  for  the  defendant. 

Judgment  for  tJie  defendant} 


ROUQUETTE  v.  OVERMANN  and  SCHOU. 

Is  THE  Queen's  Bench,  July  5,  1875. 

{Reported  in  Law  Reports,  10  Queen's  Bench,  525.] 

Case  stated  without  pleadings. 

The  action  is  brought  by  the  plaintiff  as  indorsee  against  the  defend- 
ants, the  drawers  and  indorsers  of  a  bill  of  exchange,  dated  the  28th  of 
June,  1870.2 
V     April  30,  May  4.     Benjamin,  Q.  0.  (with  him  Trevelyan),  for  the 
plaintiff. 

Jlerschell,  Q.C.  (with  him  Havenhill),  for  the  defendants. 

The  arguments  are  fully  given  in  the  judgment  of  the  court. 

In  addition  to  the  authorities  noticed  in  the  judgment,  the  following 
were  cited:  For  the  plaintiff:  Patience  v.  Townley,'  Rowe  v.  Young; 
Code  de  Commerce,  arts.  161,  162 ;  Codes  Annot^s,  par  Sirey,  n.  30 
and  n.  31  to  art.  162  of  the  Code  de  Commerce ;  and  n.  3  and  n.  4  to 
the  same  article,  in  the  supplement  of  the  same  work ;  Story's  Con- 
flict of  Laws,  §  347  ;  Allatini  v.  Abbott.*  For  the  defendants :  Code 
de  Commerce,  art.  163  ;  Nouguier,  Lettres  de  Change,  par.  999  ;  Gilbert 
V.  Brett,  Le  case  de  mixt  moneys ;  °  arts.  85  and  86  of  German  Code,  2 
Leoni  Levi,  Commercial  Law,  p.  73.  Cur.  adv.  vult. 

July  5.  The  judgment  of  the  court  (Cockburn,  C.  J.,  and  Lush  and 
Quain,  JJ.)  was  delivered  by 

1  Delanney  v.  Mitchell,  1  Stark.  439 ;  Manley  v.  Boycott,  2  E.  &  B.  46,  56  (semble) ; 
Bank  ot  U.  S.  v.  Dunn,  ,6  Pet.  51  {semble) ;  Smith  v.  Childress,  27  Ark.  328  (semble)  ; 
Lawrence  v.  Strington  Bank,  6  Conn.  521 ;  Dale  v.  Gear,  38  Conn.  15  [semble) ; 
Carhart  v.  Wynn,  22  Ga.  24  ;  Best  v.  Nokomis  Bank,  76  111.  608  (semble) ;  Barker  v. 
Prentiss,  6  Mass.  430  (semble);  Johnson  «.  Martinus,  4  Halst.  144;  Chaddoek  r. 
Vanness,  35  N.  J.  517  (semble);  Herrick  o.  Carman,  10  Johns.  224;  Woodward  ^. 
Poster,  18  Grat.  200  (semble),  accord.  —  Ed. 

2  The  statement  of  the  facts  of  the  case  has  been  omitted,  being  substantially 
reproduced  in  the  judgment  of  the  court.  — Ed. 

3  2  Smith,  223;  1  Chitty  on  Bills  of  Exchange,  714. 

4  26  L.  T.  (N.  s.)  740.  ^  Davys,  18;  2  BU.  at  p.  98,  n. 
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CocKBUEN,  C.  J.  This  case  was  heard  before  my  brothers  Lush  and 
Quain,  and  myself.  It  was  an  action  brought  by  the  plaintiff,  as  in- 
dorsee and  holder,  against  the  defendants  as  drawers  and  indorsers,  of 
a  bill  of  exchange. 

The  defendants  are  merchants  at  Manchester.  They  had  business 
transactions  with  the  house  of  Magalhaes  Freres,  of  Paris,  and,  having 
shipped  goods  on  account  of  the  latter  to  Pernambuco,  drew  on  them 
the  bill  of  exchange  in  question,  which  was  as  follows :  — 

"  Manchestek,  28th  June,  1870. 
"For  £345  15s.  2d.  sterling.     On  the  5th  of  October,  1870,  pay  this 
first  of  exchange  (second  and  third  unpaid)  to  the  order  of  ourselves 
the  sum  of  £345  15s.  2d.  sterling,  at  the  exchange  as  per  indorsement, 
for  value  received,  which  place  to  account  as  advised. 

"  OVBEMANN   &    ScHOtr. 

"  To  Messrs.  Magalhaes  Fe^ikes,  5  Rue  Martel,  Paris." 

The  defendants  were  in  the  habit  of  sending  bills  so  drawn  on  Paris 
to  the  plaintiff,  who  carried  on  business  in  London,  for  the  purpose  of 
his  disposing  of  them,  and  remitting  to  them  the  proceeds ;  and  there 
being  no  fixed  rate  of  exchange  between  Manchester  and  Paris,  the  bills 
were  drawn  in  English  money,  at  an  exchange  of  so  many  francs  per 
pound,  to  be  fixed  by  the  plaintiff's  indorsement  on  the  bill. 

The  bill  in  question  being,  as  we  have  seen,  to  the  order  of  the 
drawers,  was  by  them  indorsed  specially  to  the  plaintiff,  and  trans- 
mitted to  him  for  sale.  The  plaintiff  having  indorsed  the  bill,  and  by 
his  indorsement  on  it  fixed  the  rate  of  exchange  at  25  francs  38J  cents, 
for  the  pound  sterling,  sold  the  bill  to  Messrs.  Krauetler  &  Mieville,  of 
London,  and  duly  remitted  the  proceeds  to  the  defendants,  minus  the 
commission  received  by  him  on  such  transactions  by  agi'eement  between 
him  and  them.  Krauetler  &  Mieville  indorsed  the  bill  to  Pillet,  Will, 
&  Co.,  of  Paris,  and  transmitted  it  to  them.  The  bill  was  duly  ac- 
cepted in  Paris  by  Magalhaes  Freres,  the  drawees. 

The  bill,  according  to  its  tenor,  was_payable  on  the  5th  of  October, 
1870.  Pending  its  currency,  the  German  army  having  invaded  France, 
the  Emperor  Napoleon,  on  the  13th  of  August,  by  virtue  of  his  legis- 
lative power,  issued  an  edict  in  these  terms  :  "  The  time  within  which 
protest  and  all  other  acts  required  to  preserve  the  right  of  action 
on  negotiable  instruments  signed  before  the  promulgation  of  the  pres- 
ent law  must  be  effected,  is  prolonged  for  a  month.  Payment  cannot 
be  demanded  of  the  indorsers  or  other  persons  bound  thereby  within 
that  time." 

The  Emperor  Napoleon  having  ceased  to  reign,  on  the  10th  of  Sep- 
tember, the  Government  of  the  National  Defence,  the  then  sovereiga 
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power  of  France,  passed  and  promulgated  a  law  prolonging  the  delay- 
thus  afforded  by  the  law  of  the  13th  of  August  for  the  further  period 
of  a  month  from  the  ensuing  14th  of  September. 

Similar  enactments  were  passed  from  month  to  month  by  the  legis- 
lative power,  and  duly  promulgated  by  the  head  of  the  executive  gov- 
ernment, by  which  the  operation  of  the  law  of  the  13th  of  August  was 
extended  to  the  18th  of  March,  1871.  On  the  19th  of  February,  the 
war  between  France  and  Germany  came  to  an  end.  On  the  10th  of 
March,  the  National  Assembly  passed,  and  the  head  of  the  executive 
government  duly  promulgated,  a  law  by  the  2d  article  of  which  it 
was,  among  other  things,  enacted  that  bills,  &c.,  which  had  become  duo 
between  the  13th  of  August  and  the  12th  of  November,  1870,  should 
be  payable  at  the  expiration  of  seven  months  from  the  time  at  which 
they  respectively  fell  due  according  to  their  tenor.  By  the  3d  article, 
instead  of  the  one  day  allowed  by  the  162d  article  of  the  Code  de 
Commerce  for  effecting  protest  on  non-payment,  ten  days  were  to  be 
allowed  for  that  purpose.  By  the  effect  of  this  law,  the  bill  in  ques- 
tion, having  fallen  due  on  the  5th  of  October,  would  have  been  payable 
on  the  5th  of  May.  But  fresh  occurrences  took  place,  which  led  to  a 
still  further  postponement. 

At  the  end  of  March,  a  revolution  broke  out  at  Paris,  which  led  to 
the  suspension  of  commercial  business..  On  the  26th  of  April,  a  law 
was  passed  by  the  National  Assembly,  the  then  sovereign  power  of 
France,  and  was  duly  promulgated  by  the  president  of  the  council,  by 
which  it  was  enacted  that  commercial  bills,  whatever  might  be  the 
date  of  their  signature,  payable  in  the  department  of  the  Seine,  which 
had  already  fallen  due,  or  which  would  fall  due  between  the  18th  of 
the  previous  month  of  March  and  a  period  of  ten  days  after  the  re- 
establishment  of  the  postal  service  between  Paris  and  other  parts  of 
France,  should  not  be  liable  to  payment  till  after  that  term.  The  re- 
sumption of  such  service  was  to  be  notified  by  the  government  in  the 
Journal  Officiel,  and  the  ten  days  were  to  run  from  the  publication  of 
such  notice.  The  benefits  of  the  del.ay  in  making  the  necessary  pro- 
test in  case  of  non-payment,  granted  by  the  3d  article  of  the  law  of  the 
10th  of  March,  was  made  applicable  to  all  commercial  bills  falling 
within  the  law. 

On  the  1st  of  July,  the  government  declared  the  postal  service  be- 
tween Paris  and  the  rest  of  France  re-established,  and  the  present 
bill  would  consequently  have  been  payable  on  the  11th ;  but  on  the 
4th  of  July,  a  further  law,  promulgated  on  the  7th,  was  passed,  whereby 
the  delay  granted  by  the  law  of  the  10th  of  March  for  protesting  bills 
of  exchange  which  had  fallen  due  between  the  13th  of  August  and 
the  12th  of  November  was  extended  for  another  four  months,  making 
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thus  eleven  months  in  the  whole ;  and  payment  therefore  could  only 
be  demanded,  date  for  date,  between  the  13th  of  July  and  the  12th  of 
October  ensuing.  By  a  further  article,  the  holders  of  bills  of  exchange, 
&c.,  which,  in  the  regular  course,  would  have  fallen  due  prior  to  the  pass- 
ing of  the  law,  were  to  notify  within  twenty  days  to  the  parties  liable 
thereoi)  the  obligations  they  would  have  to  fulfil  in  respect  thereof. 
The  debtor  was  to  be  entitled  to  avail  himself  of  the  delays  in  respect 
of  protests  granted  by  the  present  law.  The  notice  to  the  party  liable 
and  the  answer  of  the  latter  were  to  be  noted  on  the  bill. 

On  the  19th  of  July,  Pillet,  Will,  &  Co.,  the  holders  of  the  bill,  gave 
the  notice  required  by  this  law  to  Magalhaes  Freres,  the  acceptors,  who 
thereupon  wrote  on  it :  "  Vu  pour  prorogation.  —  Paris,  19  Juillet,  1871. 
Magalhaes  Freres."  On  the  5th  of  September,  the  day  on  -vvhich  the 
extended  term  of  grace  expired  in  respect  of  this  bill,  Pillet,  Will,  & 
Co.  presented  the  bill  for  payment,  which  was  refused.  They  then 
presented  it  on  the  same  day  to  Mr.  Wm.  Bechtel,  of  Paris,  to  whom 
reference  in  case  of  need  had  been  made  by  the  drawers  on  the  second 
of  exchange,  but  he  also  refused  payment.  The  bill  was  duly  pro- 
tested,^ according  to  the  French  law,  on  the  ensuing  day,  the  6th  of 
September.  Notice  of  dishonor  and  of  the  protest  of  the  bill  in  man- 
ner required  by  the  law  of  France  was  sent  by  Pillet,  Will,  &  Co.  to 
Krauetler  &  Mieville  on  the  8th  of  September,  and  was  received  by 
the  latter  on  the  9th.  The  like  notice  was  on  the  same  day  given  by 
Krauetler  &  Mieville  to  the  plaintiff,  and  by  him  to  the  defendants. 
The  defendants  refused  payment  of  the  bill. 

Having  paid  to  Krauetler  &  Mieville  the  sum  of  £368  18s.  8c?.,  the 
amount  due  on  the  bill  for  principal  and  interest,  the  plaintiff  brings 
this  action  to  recover  that  amount,  together  with  a  further  sum  for 
interest  and  postages. 

The  main  ground  of  defence  is  that  due  diligence  was  not  used  by 
the  holders  of  the  bill  in  presenting  it  for  payment  at  the  appointed 
time,  or  in  giving  notice  of  dishonor  on  its  non-payment  at  that  time ; 
by  reason  of  which  the  indorsers  were  discharged ;  whence,  as  was  con- 
tended, it  followed  that  the  plaintiff  had  paid  the  bill  in  his  own  wrong, 
and  therefore  could  not  claim  to  be  indemnified  by  the  defendants; 
who,  again,  it  was  said,  were  entitled  on  their  own  account  to  notice  of 
dishonor  on  non-payment  at  the  regular  time,  —  it  being  contended 
that,  whatever  might  be  the  effect  of  this  special  legislation  of  the 
French  government,  as  between  the  holders  of  the  bill  and  the  accept- 
ors, the  holders,  though  resident  in  France,  were  bound,  the  bill  having 
been  drawn  and  indorsed  in  England,  if  they  desired  to  fix  the  parties 
in  this  country,  to  present  the  bill  for  payment  at  the  time  at  which  it 
fell  due  in  the  regular  course,  according  to  its  tenor,  and,  if  it  was  not 
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then  paid,  to  give  notice  of  its  dishonor,  — the  right  to  insist  on  due 
diligence  in  these  particulars  according  to  the  law  of  England,  as  a 
Condition  precedent  of  liability,  being  one  which  it  was  not  competent 
to  a  foreign  legislature  to  affect.  That,  at  all  events,  the  transaction 
between  the  defendants  and  the  plaintiff  having  occurred  in  this  coun- 
try, their  respective  rights  and  liabilities  must  be  determined  by  Eng- 
lish law.  The  implied  contract  of  indemnity,  which  attaches  on 
non-payment  of  a  bill  of  exchange,  is  based,  it  was  urged,  on  the  as- 
sumption that  the  bill  will  be  presented  for  payment  at  the  time  speci- 
fied by  it;  and  that,  in  case  of  non-payment,  notice  of  dishonor  will 
thereupon  be  given.  How  then,  it  was  asked,  can  the  right  to  insist 
on  these  as  the  conditions  of  liability  on  a  bill  drawn  and  indorsed 
in  this  country  be  modified  or  affected  by  the  legislation  of  a  foreign 
country  ? 

The  question  is  of  considerable  importance  and  interest  in  a  juridical 
point  of  view.  It  has  occupied  the  attention  of  the  tribunals  in  Ger- 
many, Switzerland,  and  Italy.  The  High  Court  of  Leipzig  has  de- 
cided it  in  favor  of  the  view  presented  to  us  on  the  part  of  the 
defendants.  The  High  Court  of  Geneva  and  the  Cour  de  Cassation 
of  Turin  have  come  to  the  opposite  conclusion.^  Our  view  coincides 
with  theirs. 

In  considering  the  subject,  two  questions  present  themselves.  The 
first,  as  to  what  was  the  effect  of  this  special  legislation  on  the  obliga- 
tions of  the  acceptors  ;  the  second,  as  to  what,  if  any,  was  its  effect  on 
the  rights  and  liabilities  of  the  drawers  and  indorsees  inter  se.  It  is 
with  the  second  question  that  we  are  more  immediately  concerned ; 
but  th6  consideration  of  the  first  may  materially  assist  us  towards  the 
satisfactory  solution  of  the  second. 

Now  that,  so  far  as  the  French  law  was  concerned,  the  effect  of  the 
exceptional  legislation  in  question  was  to  substitute,  as  the  time  of  pay- 
ment, the  expiration  of  the  period  of  grace  afforded  by  it  for  the  time 
specified  in  the  bill,  and  to  suspend  till  then  the  legal  obligation  of 
the  acceptors  to  pay,  cannot  be  doubted.  If  the  bill  had  been  pre- 
sented for  payment  on  the  5th  of  October,  and,  payment  having  been 
refused,  an  action  had  been  brought  in  a  French  court  against  the 
acceptors,  whether  by  a  French  or  foreign  holder,  the  plaintiff  must 
by  the  effect  of  the  new  law  have  been  defeated.  Even  if  the  ac- 
ceptors had  been  found  in  this  country,  and  an  action  had  been  brought 
against  them  in  an  English  court,  the  result  must  have  been  the  same. 
It  is  well  settled  that  the  incidents  of  presentment  and  payment  must 
be  regulated  and  determined  by  the  law  of  the  place  of  performance, 
a  rule  which  is  strikingly  illustrated  by  the  familiar  but  pertinent 

1  Counsel  on  the  argument  read  reports  of  these  decisions  from  newspapers. 
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example  of  the  effect  of  days  of  grace  being  allowed  by  the  law  of  the 
country  where  a  bill  of  exchange  is  drawn,  but  not  by  the  law  of  the 
country  where  it  is  payable,  or  vice  versa,  the  payment  of  the  bill 
being,  as  is  well  known,  deferred  till  the  expiration  of  the  days  of 
grace  in  the  one  case,  but  not  so  in  the  other.  And  this  arises  out  of 
the  nature  of  the  thing,  as  the  acceptor  cannot  be  made  liable  under 
any  law  but  his  own.  It  is,  indeed,  true  that,  in  the  present  instance, 
the  period  of  grace  has  been  accorded  by  ex  post  facto  legislation. 
But  this  appears  to  us  to  make  no  difference  in  the  result,  at  all  events 
80  far  as  the  obligations  of  the  acceptors  are  concerned.  The  power 
of  a  legislature  to  interfere  with  and  modify  vested  and  existing  rights 
cannot  be  questioned,  although  no  doubt  such  interference,  except 
under  most  exceptional  circumstances,  would  be  contrary  to  the  prin- 
ciples of  sound  and  just  legislation. 

Such  being  the  effect  of  this  legislation  on  the  liability  of  the  ac- 
ceptor, we  have  next  to  consider  its  effects  on  the  relative  position  of  the 
drawer  and  the  drawee  or  indorsee  and  holder.  It  is  said  that,  although 
the  obligations  of  the  acceptor  may  be  determined  by  the  lex  loci  of 
the  country  in  which  the  bill  is  payable,  the  contract  as  between  the 
drawer  and  indorsee  must  be  construed  according  to  the  law  of  the 
country  where  the  bill  was  drawn ;  and,  consequently,  that  in  order  to 
make  the  defendants,  the  drawers  of  this  bill,  liable,  the  bill  should 
have  been  presented  at  the  time  specified  in  it,  and  on  non-payment 
notice  of  dishonor  should  thereupon  have  been  given  according  to  the 
requirements  of  English  law.  It  is  unnecessary  to  consider  how  far 
this  position  may  hold  good  as  to  matter  of  form,  or  stamp  objections, 
or  illegality  of  consideration,  or  the  like.  We  cannot  concur  in  it  as 
applicable  to  the  substance  of  the  contract,  so  far  as  presentment  for 
payment  is  concerned ;  still  less  to  a  formality  required  on  non-pay- 
ment, in  order  to  enable  the  holder  to  have  recourse  to  an  antecedent 
party  to  the  bill.  Applied  to  these  incidents  of  the  contract,  this 
reasoning  appears  to  us  altogether  to  overlook  the  true  nature  of  the 
contract  which  a  party  transferiing  for  value  the  property  in  a  bill  of 
exchange  makes  with  the  transferee.  All  that  he  does  is  to  warrant 
that  the  bill  shall  be  accepted  by  the  drawee,  and,  having  been  accepted, 
ehall,  on  being  presented  at  the  time  it  becomes  due,  be  paid.  In 
other  words,  he  engages  as  surety  for  the  due  performance  by  the  ac- 
ceptor of  the  obligations  which  the  latter  takes  on  himself  by  the 
acceptance.  His  liability,  therefore,  is  to  be  measured  by  that  of  the 
acceptor,  whose  surety  he  is ;  and  as  the  obligations  of  the  acceptor 
are  to  be  determined  by  the  lex  loci  of  performance,  so  also  must  be 
those  of  the  surety.  To  hold  otherwise  would  obviously  lead  to  very 
startling  anomalies.     The  holder  might  sue  the  drawer  or  indorser 
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before,  according  to  the  law  applicable  to  the  acceptor,  the  bill  became 
due ;  or  the  acceptor  having  refused  payment  till  the  expiration  of  the 
period  of  grace  thus  afforded  him  by  the  new  law,  but  on  presentment 
at  the  end  of  that  time  having  duly  paid,  the  holder  might  claim  com- 
pensation against  the  indorser  in  respect  of  any  loss  he  might  have 
sustained  by  reason  of  the  delay,  although  the  obligations  of  the 
acceptor  had  been  fully  satisfied  by  the  payment  of  the  bill.  Again, 
as  a  bill  may  be  indorsed  in  different  countries  before  it  arrives  at 
maturity,  and  each  indorsement  becomes  a  fresh  undertaking  with  the 
subsequent  parties  to  the  bill  for  due  performance  by  the  acceptor, 
unless  the  performance  to  which  the  acceptor  is  bound  is  made  the 
measure  and  the  limit  of  each  indorser's  liability,  confusion  must  arise 
in  determining  by  what  law  the  rights  and  liabilities  of  the  different 
indorsers  and  indorsees  inter  se  shall  be  governed. 

It  may  be  urged,  no  doubt,  that,  though  it  may  be  true  that  the 
parties  to  a  bill  of  exchange,  payable  in  a  foreign  country,  may  be 
assumed  to  have  contracted  for  the  payment  of  the  bill  according  to 
the  existing  law  of  the  country  in  which  it  is  to  be  paid,  they  cannot 
be  assumed  to  have  contracted  on  the  supposition  of  that  law  being 
altered  in  the  interval  prior  to  the  bill  becoming  due ;  that,  on  the 
contrary,  the  intention  of  the  parties  was  that  the  bill  should  be  paid 
according  to  the  existing  law,  and  the  undertaking  of  the  party  trans- 
ferring it  was  that  it  should  be  so  paid  ;  and  that,  such  being  the  effect 
of  the  indorsement,  the  obligation  of  the  indorser  cannot,  as  betweeii 
him  and  his  indorsee,  be  affected  by  ex  post  facto  legislation  in  the 
foreign  country.  A  strong  argument  ab  inconvenienti  may  also  be 
founded  on  the  serious  consequences  which  may  ensue  to  the  holder  of 
a  bill  of  exchange,  if  the  time  of  payment,  as  fixed  by  the  bill,  may 
be  postponed  by  subsequent  legislation.  He  may  require  the  money 
secured  by  the  bill  at  the  precise  moment  it  is  to  become  due ;  he  may 
have  purchased  the  bill  for  the  purpose  of  insuring  the  command  of  it. 
The  delay  in  receiving  it  may  involve  him  in  the  greatest  embarrass- 
ment. The  indorser  ought,  therefore,  to  be  held  strictly  to  his  undertak- 
ing that  the  bill  shall  be  met  at  the  time  stated  in  it,  and  contemplated 
by  the  parties  as  the  date  of  payment ;  that  to  hold  otherwise  would 
be  materially  to  shake  the  credit  and  impair  the  utility  of  negotiable 
instruments. 

To  the  first  of  these  arguments,  it  may  be  answered  that  the  indor- 
ser of  a  bill  guarantees  its  payment  only  according  to  the  effect  of  the 
bill  at  the  place  of  payment.  He  transfers  all  the  right  the  acceptance 
gives  him  against  the  acceptor,  and  guarantees  that  the  obligations  of 
the  latter,  as  arising  from  the  acceptance,  shall  be  fulfilled.  If,  by  an 
alteration  of  the  local  law  pending  the  currency  of  the  bill,  the  obliga- 
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tions  of  the  acceptor  are  rendered  more  onerous,  those  of  the  indorser 
become  so  likewise.  Thus,  if  it  were  enacted  that  certain  days  should 
be  treated  as  holidays,  and  that  a  bill  falling  due  on  any  one  of  them 
should  be  paid  at  an  earlier  date,  the  indorser,  on  non-payment  of  the 
bill  at  such  earlier  date,  would  become  liable  from  such  date.  On  the 
other  hand,  if  the  time  of  payment  were  postponed  by  a  period  of 
grace  being  allowed,  or  by  an  enactment  that  a  bill  falling  due  on  a  day 
appointed  to  be  kept  as  a  holiday  should  be  payable  a  day  after,  —  as 
was  done  by  the  Act  of  34  &  35  Vict.  c.  17,  —  the  period  at  which  the 
liability  of  the  indorser  on  non-payment  by  the  acceptor  would  arise 
would  be  pro  tanto  delayed. 

To  the  second  argument,  it  may  be  answered  that  it  goes  rather  to 
the  expediency  of  such  exceptional  legislation  than  to  its  effect.  Fur- 
ther, that  the  instances  in  which  it  is  resorted  to  are  so  extremely  rare 
as  to  be  little  likely  to  have  the  effect  of  lessening  the  faith  in  negoti- 
able instruments  or  diminishing  their  utility. 

If,  then,  the  right  of  the  holder,  as  against  the  acceptor  and  the  ante- 
cedent parties,  can  be  thus  modified  in  respect  of  the  time  of  payment, 
there  can  be  no  injustice  or  hardship  towards  them  in  holding  him  ex- 
empted from  the  obligations  of  presenting  the  bill  earlier  than  his  right 
of  payment  accrues,  or  of  giving  notice  of  dishonor  in  order  to  preserve 
his  right  of  recourse  to  them. 

If  the  time  of  payment,  which  is  of  the  essence  of  the  contract,  and 
the  consequent  necessity  for  presentment  at  the  original  time  can  thus 
be  postponed,  it  would  seem  to  follow  that,  a  fortiori,  a  formality,  the 
necessity  for  which  arises  only  on  the  non-fulfilment  of  his  obligation 
by  the  acceptor,  would  follow  any  alteration  introduced  by  the  law  in 
respect  of  the  time  at  which  th.at  obligation  was  to  be  discharged.  But, 
independently  of  this  consideration,  we  are  of  opinion,  on  general  prin- 
ciples, that  notice  of  dishonor  cannot  be  required  until  payment  has 
been  legally  demandable  of  the  acceptor,  and  has  been  refused.  It  is 
true  that,  if  the  bill  had  been  presented  for  payment  at  the  time  men- 
tioned in  it,  the  acceptors  might  possibly  have  omitted  to  avail  them- 
selves of  the  indulgence  accorded  by  the  special  law,  and  might  have 
paid  at  once.  But  so  might  possibly  the  acceptor  of  a  bill  under  ordi- 
nary circumstances,  if  asked  to  do  so  as  matter  of  grace  or  of  special 
arrangement.  The  holder  of  a  bill  of  exchange  cannot  be  held  bound 
to  present  it  for  payment  till  it  becomes  legally  payable  ;  that  is  to  say, 
payable  as  matter  of  right  and  not  of  option.  Neither,  therefore,  can 
he  be  called  upon  to  give  notice  of  non-payment  to  the  indorser  before 
the  time  when  his  right  to  demand  payment  of  the  acceptor  has  ac- 
crued, and  the  liability  of  the  indorser,  consequent  on  such  refusal,  has 
arisen.    There  cannot  be  two  different  times  at  which  a  bill  of  exchange 
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becomes  payable.  Suppose  the  holder  had  presented  this  bill  for  pay 
ment  at  the  time  specified  in  it,  and  payment  had  been  refused  by  rea^ 
son  of  the  extension  of  time  afforded  by  the  new  law,  such  presentment 
would  certainly  not  have  dispensed  with  the  necessity  of  presenting 
the  bill  anew,  when  the  period  of  grace  expired,  and  the  liability  of  the 
acceptors  had  arisen  ;  and  the  omission  to  present  it  then  would  have 
had  the  effect  of  discharging  the  indorser.  If  presentment  at  the  ex- 
piration of  the  time  allowed  by  the  special  law  was  necessary  to  fix  the 
legal  liability  of  the  acceptor  and  the  indorser,  it  was  only  on  such 
presentment  and  non-payment  thereupon  that  the  bill  could  be  treated 
as  dishonored,  or  that  notice  of  its  dishonor  could  be  effectually  given 
so  as  to  charge  the  indorser. 

Another  ground  for  holding  that  presentment  and  notice  of  dishonor 
at  the  earlier  period  were  not  necessary  to  preserve  the  right  of  re- 
course against  the  defendants,  as  drawers  and  indorsers,  is  to  be  found 
in  the  reasons  assigned  for  requiring  presentment  at  the  appointed 
time  and  notice  of  dishonor  immediately  on  payment  being  refused. 
The  reason  given  is  that  the  drawer,  whom  it  is  intended  to  make 
liable,  may  have  the  earliest  opportunity  of  withdrawing  his  assets 
from  the  acceptor,  or  resorting  to  such  other  remedies  against  him  as 
the  law  may  afford.  But  in  such  a  case  as  the  present,  as  the  ac- 
ceptor remains  bound  to  the  holder  to  pay  the  bill  when  presented  at 
the  time  it  becomes  legally  due,  the  drawer  could  not  withdraw 
from  him  the  means  of  satisfying  that  liability,  or  take  steps  against 
him  for  non-fulfilment  of  an  obligation  not  as  yet  capable  of  being 
legally  enforced. 

It  was  contended,  on  behalf  of  the  defendants  in  the  present  case, 
that  the  question  before  us  was  concluded  by  the  authority  of  the  deci- 
sions of  the  judicial  committee  of  the  privy  council  in  Allen  v.  Kemble,^ 
and  of  the  Court  of  Exchequer  in  Gibbs  v.  Fremont.  In  delivering 
the  judgment  of  the  committee  of  the  privy  council  in  the  former 
case.  Lord  Kingsdown  lays  it  down  as  law  that,  as  between  the  holder 
and  drawer,  or  indorser  of  a  bill  of  exchange,  drawn  in  one  country, 
but  made  payable  in  another,  if  the  bill  is  not  paid,  the  contract  is  to 
be  governed  in  respect  of  damages  and  costs  by  the  law  of  the  country 
in  which  the  bill  is  drawn  and  not  by  that  of  the  country  in  which  it 
is  payable.  "  The  drawer,"  says  Lord  Kingsdown,  "  by  his  contract, 
undertakes  that  the  drawee  shall  accept  and  shall  afterwards  pay  the 
bill,  according  to  its  tenor,  at  the  place  of  domicile  of  the  drawee,  if 
it  be  drawn  and  accepted  generally,  at  the  place  appointed  for  pay- 
ment, if  it  be  drawn  and  accepted  payable  at  a  different  place  from  the 
place  of  the  domicile  of  the  drawee.  If  this  contract  of  the  drawer 
I  6  Moo.  P.  C.  314,  321,  322. 
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be  broken  by  the  drawee,  either  by  non-acceptance  or  non-payment, 
the  drawer  is  liable  for  payment  of  the  bill,  not  where  the  bill  was  to 
be  paid  by  the  drawee,  but  where  he,  the  drawer,  made  his  contract, 
with  interest,  damages,  and  costs,  as  the  law  of  the  country  where  he 
contracted  may  allow."  Whatever  may  be  the  respect  to  which  an 
opinion  of  the  judicial  committee  of  the  privy  council  may  be  entitled, 
the  authority  which  would  otherwise  attach  to  the  statement  of  the 
law  contained  in  the  foregoing  judgment  is  materially  diminished  by 
the  fact  that  it  was  unnecessary  to  the  decision  of  the  case  then 
before  the  court.  When  the  case  of  Allen  v.  Kemble  ^  is  more  fully 
looked  at,  it  will  be  seen  that  the  question  there  turned,  not  on  any 
disputed  liability  on  a  bill  of  exchange,  but  on  a  disputed  right  of  set- 
off in  a  case  of  debtor  and  creditor.  The  facts  were  simply  these : 
A.,  residing  in  Demerara,  drew  a  bill  on  B.,  residing  in  Scotland,  pay- 
able to  C.'s  order  in  London,  and  C.  indorsed  it  to  D.,  residing  in 
Demerara,  who  indorsed  it  to  E.  resident  in  London.  B.  accepted  the 
bill,  making  it  payable  at  a  banker's  in  London.  When  the  bill  arrived 
at  maturity,  B.  was  the  holder  of  an  overdue  acceptance  of  E.,  the  last 
indorsee  and  holder,  who  in  the  mean  time  had  become  bankrupt,  and 
he  claimed  to  set  off  the  amount  of  this  acceptance,  as  he  was  entitled 
to  do,  against  his  liability  on  his  own  acceptance.  To  avoid  this  right 
of  set-off,  the  assignees  of  the  bankrupt,  instead  of  suing  the  acceptor, 
brought  their  action  against  the  drawer  and  an  indorser  in  Demerara. 
but  they  were  foiled  in  an  unexpected  manner.  By  the  Roman-Dutch 
law,  the  law  of  Demerara,  a  surety  called  upon  to  pay  on  default  of 
his  principal  is  entitled  to  the  benefit  of  any  cross  claim  which  the 
principal  may  have  against  the  creditor.  Taking  advantage  of  this, 
the  defendants,  not  at  all  contesting,  as  indeed  they  could  not  for  a 
moment  contest  their  liability  on  the  bill,  claimed,  being  sued  in  Deme- 
rara, the  benefit  of  the  local  law,  and  insisted  on  their  right  to  set  off 
the  .amount  of  the  bankrupt's  unpaid  acceptance  in  the  hands  of  their 
principal,  the  acceptor  of  the  bill  on  which  they  were  sued,  against 
their  liability  on  the  bill,  a  right  which  they  would  not  have  had  by  the 
law  of  England.  The  colonial  court  disallowed  the  claim,  but  its  deci- 
sion was  afterwards  reversed  by  the  judicial  committee  of  the  privy 
council,  in  our  opinion  most  properly,  so  far  as  the  result  is  concerned. 
But  the  decision  had,  obviously,  nothing  to  do  with  the  law  relating  to 
bills  of  exchange.  It  was  simply,  as  we  have  said,  a  question  as  to  the 
applicability  of  the  law  of  Demerara,  as  to  set-off,  to  a  case  of  principal 
and  surety  on  a  debt  of  the  principal  arising  in  a  country  where 
a  different  law  prevailed.  Nothing  turned  on  the  law  as  to  bills  of 
exchange.     The  question  would  have  been  precisely  the  same,  if  the 

1  6  Moo.  P.  C.  314. 
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action  against  the  parties  in  Demerara  had  been  brought  on  a  guar- 
antee given  by  them  in  respect  of  goods  supplied  to  a  party  in  this 
country. 

The  case  of  Gibbs  v.  Fremont,  in  which  the  Court  of  Exchequer 
adopted  and  acted  upon  the  law  laid  down  by  Lord  Kingsdown  in 
Allen  V.  Kemble/  is  more  to  the  present  purpose,  as  the  decision  there 
turned  on  tlie  law  applicable  to  bills  of  exchange.  A  bill  having  been 
drawn  in  California  on  a  party  resident  at  Washington,  without  inter- 
est being  reserved  on  the  face  of  it,  in  an  action  against  the  drawer  by 
a  holder  in  this  country,  acceptance  having  been  refused,  it  was  held 
that  the  holder  was  entitled  to  interest  according  to  the  rate  current 
at  California. 

Without  expressing  any  opinion  as  to  the  soundness  of  this  view,  it 
is  sufficient  to  observe  that  the  question  in  the  present  case  turns,  not 
upon  what  may  be  the  rights  and  liabilities  of  indorser  and  indorsee 
in  regard  to  damages  on  non-payment  of  the  bill,  but  on  the  time  of 
presentment  for  payment  and  notice  of  dishonor.  Now,  as  has  already 
been  observed,  it  is  well  settled  that  the  time  when  a  bill  becomes  due 
depends  on  the  lex  loci  solutionis  ;  and  it  is  equally  certain  that  present- 
ment for  payment  before  a  bill  is  due  in  point  of  law  is  inoperative  to 
affect  an  antecedent  party.  It  was  so  ruled  by  Lord  Kenyon  in  Wiffen 
V.  Roberts,  and  the  law  has  never  been  questioned.  It  is  equally  clear 
that,  until  presentment  for  payment  has  been  effectually  made,  notice  of 
dishonor  cannot  be  effectually  given. 

The  case  of  Rothschild  v.  Currie,  in  this  court,  establishes  the  posi- 
tion that  where  a  bill,  payable  in  a  foreign  country,  is  drawn  and 
indorsed  in  this  country,  the  sufficiency  of  the  notice  of  dishonor  must 
depend  on  the  law  of  the  place  of  payment;  and  consequently  that 
notice  of  dishonor,  good  by  the  law  of  France,  in  which  country  the 
bUl  in  that  case  was  payable,  though  beyond  the  time  within  which 
such  notice  must  have  been  given  according  to  English  law,  was  suffi- 
cient to  fix  the  indorser.  The  same  point  arose  in  Hirschfeld  v.  Smith, 
and  was  decided  by  the  Court  of  Common  Pleas  on  the  authority  of 
Rothschild  v.  Currie  ;  though  also  on  the  further  ground  that,  assum- 
ing that  the  contract  between  indorser  and  indorsee,  on  a  bill  indorsed 
in  England,  is  to  be  governed  by  the  law  of  England,  and  therefore 
notice  of  dishonor,  as  required  by  the  law  of  England,  is  necessary, 
yet  that  reasonable  notice  is  all  that  is  required  ;  and  though,  as  regards 
inland  bills,  what  is  reasonable  time  has  become  fixed  by  practice  and 
legal  decision,  as  regards  bills  payable  in  a  foreign  country,  what  is  a 
reasonable  time  must  depend  on  circumstances,  and  that  the  law  of  the 
country  where  the  bill  is  payable  affords  a  safe  criterion,  and  notice 

1  6  Moo.  P.  C.  314. 
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given  according  to  it  may  be  taken  to  be  reasonable  notice.  It  cannot 
be  disputed  that  notice  of  dishonor,  as  given  in  this  case,  would  have 
been  good  and  sufficient  according  to  the  law  of  France.  It  follows, 
upon  the  authorities  referred  to,  that  it  must  be  held  to  have  been  suffi- 
cient as  between  the  holder  and  the  antecedent  parties  to  the  bill  in  an 
action  brought  in  this  country. 

Moreover,  if  it  be  once  established  that,  on  the  dishonor  of  a  bill  of 
exchange  payable  in  a  foreign  country,  the  notice  to  be  given  to  the 
drawer  or  indorser  should  be,  with  reference  to  time  and  to  the  re- 
quired formalities,  in  conformity  with  the  law  of  the  place  of  payment, 
a  further  ground  presents  itself  for  deciding  against  the  defendants 
in  the  present  case.  By  the  law  of  France,  before  notice  of  dishonor 
can  be  given,  a  protest,  accompanied  by  certain  prescribed  formalities, 
made  through  the  intervention  of  a  notary  public,  is  indispensaljly 
necessary.  See  art.  162  of  the  Code  de  Commerce.  And,  by  art.  165 
of  the  same  code,  it  is  of  this  protest  that  the  holder  must  give  notice 
to  the  drawer  or  indorser  whom  he  proposes  to  make  liable.  But,  by 
the  special  law  by  which  the  bill  now  in  question  was  affected,  the  pro- 
testing of  all  bills  coming  within  its  operation  was  expressly  prohibited 
till  the  expiration  of  the  additional  time  for  payment  allowed  by  way 
of  indulgence  to  the  acceptors.  It  is  admitted  that  this  bill  was  pro- 
tested at  the  earliest  time  which  the  existing  law  admitted  of,  and  that 
due  diligence  was  used  in  giving  notice  to  the  defendants  from  the  time 
of  making  the  protest. 

On  these  grounds,  we  are  of  opinion  that  the  presentment  for 
payment  was  made,  and  the  notice  of  dishonor  given,  at  the  right 
time,  and  that  the  foundation  on  which  the  defence  rests  consequently 
fails. 

Our  judgment,  therefore,  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff } 

1  AUatini  v.  Abbott,  26  L.  T.  Rep.  746,  accord.  —Ed. 

See  Barlow  v.  Gregory,  31  Conn.  261 ;  Duerson  v.  Alsop,  27  Grat.  229. 
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MERRICK  RICE  v.  JAMES  STEARNS  and  Othees. 

In   the    Supreme  Judicial   Coukt,  Massachusetts,   Septembeb 

Teem,  1807. 

[Reported  in  3  Massachusetts  Reports,  225.] 

Assumpsit  by  the  indorsee  of  a  promissory  note  against  the  prom- 
isors. The  note  was  originally  made  payable  to  Jonathan  Symonds, 
or  his  order,  who  indorsed  it  to  the  plaintiff  in  these  words :  "  For 
value  received,  I  order  the  contents  of  this  note  to  be  paid  to  Merrick 
Rice,  at  his  own  risk." 

Upon  the  trial,  at  the  last  April  term  in  this  county,  before  Sedg- 
wick, J.,  two  of  the  defendants  denied  the  signature  of  their  names  to  the 
note.  The  plaintiff  thereupon  offered  Symonds,  the  promisee  named  in 
the  note,  to  prove  that  he,  as  a  deputy  sheriff,  having  an  execution  in  his 
possession/ against  the  defendant  James  Stearns,  and  having  arrested 
the  said  James  thereon,  took  the  said  note  in  satisfaction  of  said  exe- 
cution, which  he  afterwards  indorsed  in  manner  aforesaid,  to  the  pres- 
ent plaintiff,  as  attorney  to  the  creditor  in  said  execution,  which  was 
discharged.  The  defendants  objected  to  the  competency  of  Symonds 
to  testify  to  the  said  facts,  on  the  ground  that  he  was  interested.  The 
judge  overruled  the  objection,  and  the  plaintiff  had  a  verdict.  The 
defendants  moved  for  a  new  trial  because  Symonds  was  admitted,  and 
the  cause  was  continued  to  this  term. 

And  now,  Sigelow,  for  the  defendants,  contended  that  the  witness 
had  an  immediate  interest  in  the  issue  ;  for,  if  the  note  was  forged,  he 
was  still  liable  to  the  creditor  on  the  execution  for  the  amount  of  the 
judgment.  Perhaps  the  plaintiff's  release  might  cijre  the  objection  as  far 
as  it  rests  on  the  above  ground.  But  there  is  another  view,  in  which 
the  objection  has  a  still  more  serious  aspect,  and  which  the  plaintiff's 
release  cannot  cure.  By  supporting  this  note  as  genuine,  he  prevents 
a  criminal  prosecution  against  himself  for  the  forgery, — a  consideration 
of  much  more  importance  to  him  than  the  mere  liability  to  pay  a  sum 
of  money. 

It  is  improper,  upon  general  principles,  that  a  promisee  should  be 
received  as  a  witness  in  supporting  a  note  of  hand.  It  will  lead  to  a 
mischievous  practice.  Persons  who  hold  doubtful  notes  will  transfer 
them  to  confidential  friends,  and  make  themselves  witnesses.  It  is 
superfluous  to  suggest  that  such  a  practice  necessarily  leads  to  gross 
corruption  and  perjury. 
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Dana,  for  the  plaintiff,  said  that  the  witness  having,  by  his  special 
indorsement  on  the  note,  secured  himself  against  liability  in  any 
event,  it  was  difficult  to  discern  his  interest  in  this  action.  As  to 
his  being  answerable  criminally,  whatever  foundation  there  was  for 
the  suggestion,  it  could  go  only  to  his  credibility,  not  to  his  com- 
petency. 

The  court  took  time  for  advisement,  and  afterwards  their  opinion 
was  delivered  as  follows  by 

Paesoi^s,  C.  J.  The  interest  of  Symonds  must  depend  on  the  effect 
of  his  indorsement. 

A  security,  negotiable  in  its  creation,  must,  during  its  negotiation, 
preserve  its  negotiable  quality  ;  otherwise,  when  assigned,  the  assignee 
would  hold  a  contract  by  the  assignment  different  from  the  contract 
assigned.  It  is  for  this  reason  settled  that  a  negotiable  note  indorsed 
in  blank,  or  by  a  direction  to  pay  the  contents  to  A.  B.,  omitting  the 
words,  "or  his  order,"  is  further  negotiable  by  the  holder  under  such 
indorsement.  It  is  also  settled  that  when  a  negotiable  security  is 
indorsed,  "  Pay  the  contents  to  my  use,"  or  "  to  the  use  of  a  third 
person,"  or  "  Carry  this  bill  to  the  credit  of  a  third  person,''  such 
an  indorsement  is  not  an  assignment  of  the  security,  but  is  only  an 
authority  to  pay  the  money  agreeably  to  the  direction  of  the  indorse- 
ment. There  are  other  restricted  indorsements  also  made ;  as,  "  Pay 
the  contents  to  A.  B.  only.''  Whether  this  indorsement  is  only  an 
authority  to  A.  B.  to  receive  the  money  for  the  use  of  the  indorser,  or 
for  his  own  use,  if  made  for  value  received,  or  whether  in  this  last 
case  the  restriction  is  not  void,  and  A.  B.  may  further  negotiate  it, 
seems  not  to  be  settled.  If  the  property  of  the  note  be  vested  in  A.  B., 
perh,aps  he  will  hold  it  with  its  negotiable  quality,  notwithstanding  the 
restriction.     But  of  this  we  give  no  opinion. 

The  case  at  bar  is  a  restricted  indorsement  of  another  kind,  and 
which  in  practice  is  very  common.  The  promisee  of  a  negotiable  note 
indorses  it  to  a  third  person,  or  his  order,  for  value  received,  stipulat- 
ing that  the  indorser  is  not  to  be  responsible,  if  the  maker  does  not 
pay  it.  If,  notwithstanding  this  stipulation,  the  indorser  is  answei-able, 
if  the  maker  do  not  pay  the  note,  then  the  witness,  Symonds,  is  inter- 
ested, and  ought  not  to  have  been  sworn. 

Upon  consideration,  we  are  of  opinion  that  the  promisee,  indorsing 
the  note  under  this  express  stipulation,  is  not  eventually  holden  to  pay 
the  note,  if  the  maker  should  not.  As  the  promisee  had  the  property 
of  the  note,  he  might  dispose  of  it  on  what  terms  he  pleased,  with  the 
assent  of  the  purchaser,  and  the  latter  cannot  complain  of  the  neces- 
sary effect  of  his  own  agreement ;  and  the  indorser  cannot  be  charged 
upon  his  own  contract  directly  against  the  express  intent  of  it.     If 
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this  opinion  is  correct,  Symonds,  after  this  restricted  indorsement,  had 
no  interest  in  the  event  of  the  suit,  and  was  a  competent  witness. 

Another  point  of  some  importance  arises,  which  involves  the  ques- 
tion whether,  by  this  restricted  indorsement,  the  property  of  the  note 
passed  to  the  indorsee,  so  that  he  may  sue  upon  it  in  his  own  name. 
If  the  restriction  applied  to  the  quality  of  the  contract,  so  as  to  render 
a  negotiable  security  no  longer  negotiable,  there  would  be  some  diffi- 
culty in  allowing,  consistently  with  legal  principles,  an  indorsement 
of  this  effect  to  operate  as  a  transfer  of  the  note.  But  this  is  not  the 
effect  of  the  restriction  :  the  note  remains  negotiable  in  the  hands  of 
the  indorsee,  although  he  has  no  remedy  against  the  indorser ;  and,  in 
whose  hands  soever  the  note  may  come,  the  maker  is  still  liable,  ac- 
cording to  the  terms  of  his  original  contract,  to  pay  to  the  promisee  or 
his  order.  The  note,  therefore,  being  the  absolute  property  of  the 
plaintiff,  and  Symonds  being  a  competent  witness,  the  verdict  must 
stand,  and  judgment  be  entered  accordingly.' 


SLACUM  V.  POMERY. 
In  the  Supebmb  CotTET,  United  States,  Febktjaet,  1810. 

[Reported  in  6  Cranch,  221.] 

Ekeoe  to  the  Circuit  Court  for  the  District  of  Columbia,  sitting  in 
Alexandria,  in  an  action  of  debt  (under  the  law  of  Virginia),  brought 
by  Pomery  against  Slacum,  as  indorser  of  a  bill  of  exchange,  dated  the 
6th  of  August,  1807,  drawn  in  the  Island  of  Barbadoes,  by  Charles 
Cadogan,  a  merchant  residing  there,  at  sixty  days'  sight,  upon  Barton, 
Irlam,  &  Higginson,  at  Liverpool  in  England,  for  £138  17s.  9d.  ster- 
ling, payable  to  Slacum  or  order,  who  indorsed  it,  at  Alexandria  in 
the  District  of  Columbia,  to  the  plaintiff. 

The  declaration  was  "  of  a  plea  that  he  render  unto  him  one  hun- 
dred and  thirty-eight  pounds,  seventeen  shillings,  and  ninepence  ster- 
ling money  of  Great  Britain,  with  interest  at  the  rate  of  five  per  centum 
per  annum,  from  the  twenty-third  day  of  December,  eighteen  hundred 
and  seven,  until  paid,  together  with  fifteen  per  cent  damages  on  the 
said  one  hundred  and  thirty-eight  pounds,  seventeen  shillings,  and  nine- 

1  Welch  V.  Lindo,  7  Cranch,  159 ;  Hailey  v.  Falconer,  32  Ala.  536 ;  Wilkerson  v. 
Daniels,  1  Greene,  179 ;  Davis  v.  Sawtelle,  30  Me.  389  ;  Waite  v.  Foster,  33  Me.  424  ; 
Upham  V.  Prince,  12  Mass.  13  (semble) ;  Richardson  v.  Lincoln,  6  Met.  201;  Fitch- 
burg  Bank  V.  Greenwood,  2  All.  434;  Craft  v.  Fleming,  46  Pa.  140;  Davenport  u. 
Schram,  9  Wis.  119,  accord. 

Conf.  Childs  v.  Wyman,  44  Me.  433;  Lawrence  v.  Dobyn,  30  Mo.  196.  — Ed. 
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pence,  and  ten  shillings  and  sixpence  sterling,  of  the  value  of  two 
dollars  and  thirty-three  cents  current  money  of  the  United  States, 
costs  of  protest,  which  to  him  he  owes,"  &c. 

It  then  stated  the  making  and  indorsing  of  the  bill,  the  non-accept- 
ance and  non-payment,  and  the  protest  for  non-payment,  "  by  reason 
of  which  premises,  and  by  force  of  the  statute  in  that  case  made  and 
provided,  action  hath  accrued  to  the  plaintiff  to  demand  and  have  of 
the  defendant  the  said  sum  of  one  hundred  and  thirty-eight  pounds, 
seventeen  shillings,  and  ninepence  sterling,  and  interest  at  the  rate  of 
five  per  cent  per  annum,  from  the  twenty-third  of  December,  eighteen 
hundred  and  seven,  until  paid,  together  with  fifteen  per  cent  damages, 
and  ten  shillings  and  sixpence  sterling,  of  the  value,"  &c. 

Upon  the  trial  of  the  cause  on  the  issue  of  nil  debet,  the  defendant 
below  took  a  bill  of  exceptions,  stating  that  evidence  was  offered  of 
the  bill,  the  indorsement  by  the  defendant  to  the  plaintiff  in  Alex- 
andria (both  parties  being  inhabitants  of  that  town),  the  protest  for 
non-payment,  and  that,  by  the  laws  of  Barbadoes,  the  damages,  upon 
protested  bills  of  exchange,  were  only  ten  per  cent  upon  the  principal 
and  interest  due  upon  the  bill.  Whereupon,  the  defendant  prayed  the 
court  to  instruct  the  jury  that  the  plaintiff  was  not  entitled  to  recover 
more  than  the  damages  allowed  upon  protested  bills  according  to  the 
law  of  Barbadoes,  and  that  he  was  not  entitled  in  this  case  to  fifteen 
per  cent  damages,  which  instruction  the  court  refused  to  give. 

The  verdict  and  judgment  being  for  the  plaintiff,  for  the  whole 
amount  demanded  in  the  declaration,  the  defendant  brought  his  writ 
of  error. 

The  act  of  assembly  of  Virginia  (]>.  113)  provides  :  "  That  where  any 
bill  of  exchange  is  or  shall  be  drawn  for  the  payment  of  any  sum  of 
money  in  which  the  value  is  or  shall  be  expressed  to  be  received,  and 
such  bill  is  or  shall  be  protested  for  non-acceptance  or  non-payment, 
the  drawer  or  indorser  shall  be  subject  to  fifteen  per  centum  damages 
thereon,  and  the  bill  shall  carry  an  interest  of  five  per  centum  per 
annum,  from  the  date  of  protest  until  the  money  therein  drawn  for 
shall  be  fully  satisfied  and  paid."  "  And  that  it  shall  be  lawful  for 
any  person  or  persons,  having  a  right  to  demand  any  sum  of  money 
upon  a  protested  bill  of  exchange,  to  commence  and  prosecute  au 
action  of  debt  for  principal,  damages,  interest,  and  charges  of  protest, 
against  the  drawers  or  indorsers  jointly,  or  against  either  of  them 
separately ;  and  judgment  shall  and  may  be  given  for  such  principal, 
damages,  and  charges,  and  interest  upon  such  principal,  after  the  rate 
aforesaid,  to  the  time  of  such  judgment,  and  for  interest  upon  the  said- 
principal  money  recovered,  after  the  rate  of  five  per  centum  per  annum, 
until  the  same  shall  be  fully  satisfied." 
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Swann,  for  the  plaintiff  in  error,  contended 

That  the  damages  must  be  according  to  the  law  of  the  place  where 
the  bill  was  drawn. 

Youngs,  contra.  The  law  of  the  place  where  the  contract  was  made 
must  prevail.  The  contract  of  the  defendant  as  indorser  was  made  in 
Alexandria.  Every  indorsement  creates  a  new  contract,  and  is  in  the 
nature  of  a  new  bill. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as  follows, 
viz. :  — 

Upon  a  critical  examination  of  the  act  of  assembly  on  which  this 
action  is  founded,  the  court  is  of  opinion  that  it  is  rightly  brought. 
Although  the  drawer  of  the  bill  was  not  liable  to  the  damages  of  Vir- 
ginia, the  indorser  is  subject  to  them,  he  having  indorsed  the  bill  in 
Alexandria.  The  words  of  the  act  are  that,  where  a  bill  of  exchange 
shall  be  protested,  "  the  drawer  or  indorser  shall  be  subject  to  fifteen 
per  cent  damages  thereon."  The  third  section  gives  an  action  of  debt 
"  against  the  drawers  or  indorsers  jointly,  or  against  either  of  them 
separately."  The  act  of  assembly  appears  to  contemplate  a  distinct 
liability  in  the  indorser,  founded  on  the  contract  created  by  his  own 
indorsement,  which  is  not  affected  by  the  extent  of  the  liability  of  the 
drawer.  This  is  the  more  reasonable,  as  a  bill  of  exchange  is  taken  as 
much  on  the  credit  of  the  indorser  as  of  the  drawer;  and  the  indorse- 
ment is  understood  to  be  not  simply  the  transfer  of  the  paper,  but  a 
new  and  a  substantive  contract.' 

1  The  judgment  was  reversed  for  want  of  an  ayermcnt  in  the  declaration  of 
notice  of  protest  for  non-payment.  So  much  of  the  case  as  relates  to  that  point  has 
been  omitted. 

The  principal  case  has  been  generally  followed. 

United  States  Bank  v.  United  States,  2  How.  711 ;  Dundas  v.  Bowler,  3  McL.  397 
Isemble) ;  Kuenzi  u.  Elrers,  14  La.  An.  391 ;  Price  v.  Page,  24  Mo.  65 ;  Bouldin  v. 
Page,  24  Mo.  694;  Page  v.  Page,  24  Mo.  595;  Hendricks  v.  Franklin,  4  Johns.  119; 
Graves  v.  Dash,  12  Johns.  17  ;  Denston  v.  Henderson,  13  Johns.  322 ;  Cowperthwaite 
V.  Sheffield,  1  Sandf.  416;  Schermerhorn  v.  Pelham,  Conf.  R.  452;  2  Hayw.  (N.  Ca.) 
280,  8.  c. ;  Hazlehurst  v.  Kean,  4  Yeates,  19;  Winthrop  v.  Pipoon,  1  Bay,  468. 

The  fixed  percentage  of  damages  allowed  by  statute  (or  by  usage  :  Wood  v.  Wat- 
son, 53  Me.  300)  in  many  of  the  States  in  this  country  has  been  generally  given  in  lieu 
of  re-exchange.  But  see  Graves  v.  Dash,  supra,  and  Denston  u.  Henderson,  supra, 
where  statutory  damages  were  allowed  in  addition  to  re-exchange.  —  Ed. 
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CKAM  V.  HENDRICKS. 
In  the  Coukt  of  Eeeoes,  New  Yoek,  Decembee,  1831. 

[Reported  in  7  Wendell,  569.] 

Eeeoe  from  the  Supreme  Court.  Hendricks,  as  indorsee,  sued 
Cram,  as  the  indorser  of  two  promissory  notes,  made  by  one  Gomez. 
The  notes  amounted,  together,  to  upwards  of  $3,000  ;  were  given  in 
September,  1825,  payable  four  months  after  date.  The  consideration 
of  the  notes  was  rum  sold  by  Cram  to  Gomez.  About  three  months 
before  the  notes  came  to  maturity,  Cram,  the  payee,  employed  a 
broker  to  raise  the  money  for  him  upon  the  notes,  and  delivered  them 
to  him,  indorsed  in  blank.  The  broker  applied  to  Hendricks,  the 
father-in-law  of  the  maker,  to  discount  the  notes,  who  cashed  them, 
charging  a  discount  of  one  per  cent  per  month  for  the  time  they  had 
to  run  ;  the  discount  on  the  two  notes  amounting  to  $90.22.  Hen- 
dricks was  informed  at  the  time  that  the  notes  belonged  to  Cram,  and 
that  they  were  to  be  discounted  for  his  benefit.  The  notes,  when  due, 
not  being  paid  by  Gomez,  were  protested,  and  notice  of  non-payment 
given  to  Cram,  who  was  sued  as  the  indorser  of  the  notes.  The  jury 
who  tried  the  cause  were  instructed  by  the  circuit  judge  that  the  plain- 
tiff was  entitled  to  a  verdict  for  the  amount  actually  advanced  by 
him,  with  lawful  interest  thereon  from  the  time  of  the  advance.  The 
jury  found  accordingly.  The  defendant  excepted  to  the  direction 
given  by  the  judge,  and  applied  to  the  Supreme  Court  for  a  new  trial : 
the  application  was  denied,  and  judgment  was  rendered  for  the  plain- 
tiff.    Whereupon,  the  defendant  sued  out  a  writ  of  error. 

The  following  is  the  opinion  which  was  delivered  in  the  Supreme 
court :  — 

By  the  Couet,  Sutheeland,  J.  It  is  admitted  that  the  notes  in 
question  were  given  by  Gomez  to  Cram  for  a  quantity  of  rum  sold  by 
Cram  to  him,  and  that  in  the  hands  of  Cram,  the  payee  (before  they 
were  discounted  by  the  plaintiff),  they  were  perfect  and  available 
notes,  upon  which  he  might  have  maintained  an  action  against  Gomez, 
the  maker.  The  question,  then,  is,  whether  the  discounting  of  these 
notes  by  the  plaintifi",  thus  available  in  the  hands  of  the  payee,  at  a 
higher  premium  than  the  legal  rate  of  interest,  was  an  usurious  trans- 
action, which  avoided  the  notes,  or  whether  it  was  the  mere  purchase 
of  valid  pre-existing  securities.  The  cases  of  Braman  v.  Hess '  and 
Munn  V.  The  Commission  Company  ^  are  entirely  decisive  upon  this 
question. 

1  13  Johns.  R.  52.  2  15  Johns.  E.  44. 
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In  the  first  case,  the  action  was  brought  upon  a  note  drawn  by  one 
Williams,  in  favor  of  Hess,  the  defendant,  and  by  him  indorsed  to 
Braman,  the  plaintiff.  The  defendant  offered  to  show  upon  the  trial, 
in  mitigation  of  damages,  that  the  transfer  of  the  note  by  the  indorser 
to  the  indorsee  was  made  on  a  discount  of  $90.  This  evidence  was  re- 
jected at  Nisi  Prius.  But,  upon  a  motion  for  a  new  trial,  it  was  held 
that  it  was  competent  in  an  action  by  the  payee  against  the  drawer, 
and  by  the  indorsee  against  his  immediate  indorser,  to  show  what  was 
the  real  consideration  passing  between  them,  and  that  the  plaintiff 
could  recover  no  more  than  he  had  actually  paid  for  the  note.  The 
court  say  that,  if  this  suit  was  by  the  indorsee  against  the  maker  of  the 
note,  it  would  not  be  in  his  mouth  to  say  the  plaintiff  purchased  it  at 
a  discount.  But,  the  defendant  being  the  immediate  indorser  of  the 
plaintiff,  the  proof  offered  that  the  note  was  purchased  for  $90  under 
the  face  of  it  should  have  been  admitted.  It  was  not  even  suggested 
in  that  case  that  the  transaction  was  liable  to  the  imputation  of  usuiy  ; 
and  the  observation  of  the  court,  that  if  the  suit  had  been  against  the 
maker,  he  could  not  have  availed  himself  of  the  fact  that  the  note  had 
been  purchased  at  a  discount,  shows  conclusively  that,  in  their  opin- 
ion, there  could  be  no  usury  in  the  purchase  of  a  pre-existing  valid 
security. 

But,  in  the  subsequent  case  of  Munn  v.  The  Commission  Company,* 
this  precise  question  arose,  was  very  fully  discussed  by  able  counsel, 
and  was  deliberately  considered  and  decided  by  the  court.  That  was 
an  action  of  assumpsit,  brought  by  the  plaintiff,  as  indorsee,  against 
the  defendants,  as  acceptors  of  a  bill  of  exchange  :  it  was  indorsed  to 
the  plaintiff  by  Oliver  Ruggles,  the  payee  of  the  bill,  at  a  discount 
greater  than  the  legal  rate  of  interest,  and  it  was  contended  that  this 
was  an  usurious  transaction,  and  avoided  the  bill.  The  only  doubt 
which  the  court  entertained  upon  this  point  was  whether  the  bill  was 
available  in  the  hands  of  Oliver  Ruggles,  the  payee,  and  whether  he 
could  have  maintained  a  suit  upon  it.  Judge  Spencer,  in  delivering  the 
opinion  of  the  court,  says,  upon  a  more  careful  examination  of  the 
case,  we  see  no  reason  to  doubt  that  the  bill,  whilst  in  the  hands  of 
Oliver  Ruggles,  and  before  it  was  discounted  by  the  plaintiff  at  a 
higher  rate  than  the  legal  interest,  was  a  perfect  and  available  bill, 
and  that  when  it  became  due  he  could  have  maintained  an  action 
upon  it,  either  against  the  defendant  or  Herman  Ruggles,  the  drawer. 
This,  he  continues,  appears  to  the  court  to  be  the  true  test  in  distin- 
guishing between  a  case  where  the  discount  of  a  bill  at  a  higher  pre- 
mium than  the  legal  rate  of  interest  will  render  the  transaction  legal 
by  considering  it  the  purchase  of  a  bill  already  perfect  and  available 

i  15  Johns.  E.  44. 
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to  the  party  holding  it,  and  where  it  will  be  illegal  as  an  usurious 
loan  of  money. 

The  principle  is  too  well  settled  to  be  questioned,  that  a  bill  free 
from  usury  in  its  concoction  may  be  sold  at  a  discount ;  because,  as  it 
was  free  from  usury  between  the  original  parties  to  it,  no  subsequent 
transaction  with  another  person  can,  as  it  respects  those  parties,  invali- 
date it.  Had  it  appeared  that  Oliver  Ruggles  had  no  interest  in  the 
bill,  but  had  merely  lent  his  name  for  the  accommodation  of  Herman 
Ruggles,  the  plaintiff's  purchase  of  the  bill  would  have  been  usurious, 
and  he  could  not  have  recovered  upon  it,  because  until  such  purchase 
the  bill  would  have  been  mere  waste  paper,  and  it  would  have  had  no 
existence,  or  been  available,  until  the  plaintiff  acquired  the  title,  and 
that  title,  being  contaminated  and  infecting  the  bill,  would  be  invalid 
as  against  all  the  parties  to  it.  This  doctrine  is  fully  sustained  by  the 
English  authorities,  WiiSen  «;.  Roberts,  Daniel  w.  Cartony,^  Parr  v.  Elia- 
son,  Lowe  v.  Waller,  Ferral  v.  Shaen,^  where  the  principle  is  consid- 
ered and  the  cases  are  collected.  See  also  Ord  on  Usury,  103  a; 
8  T.  R.  391 ;  3  Esp.  R.  22 ;  Jones  v.  Davison." 

The  doctrine  contended  for  by  the  counsel  for  the  defendant,  that, 
wherever  the  party  assigning  the  note  remains  liable,  it  is  not  a  sale  of 
the  security,  but  a  loan,  is  fully  disposed  of  by  the  oases  in  this  court 
to  which  I  have  adverted.  In  Braman  v.  Hess,*  the  suit  was  by  the 
indorsee  against  the  indorser,  who  transferred  the  note.  In  Munn  v. 
The  Commission  Company,^  Oliver  Ruggles  indorsed  the  bill  when  he 
sold  or  transferred  it  to  the  plaintiff,  and  stood  in  the  same  relation  to 
him  as  Hess  did  to  Braman  in  the  previous  case,  and  was,  unquestion- 
ably, equally  responsible  as  indorser. 

The  case  of  Lowes  v.  Mazzaredo  is  the  only  one  to  be  found  in  which 
a  different  doctrine  has  been  held.  It  was  in  that  case  decided  that,  if 
the  payee  of  a  bill  of  exchange  indorses  it  upon  an  usurious  contract,  a 
ionafide  holder  cannot  afterwards  recover  upon  it  against  the  acceptor. 
My  researches  have  not  enabled  me  to  discover  that  that  case  has  ever 
been  recognized  or  followed  in  England.  But,  whatever  may  be  its 
authority  in  Westminster  Hall,  it  cannot  authorize  a  departure  in  this 
court  from  what  has  been  declared  in  repeated  adjudications  to  be  the 
established  law  on  this  subject. 

Motion  for  new  trial  denied? 


1  1  Esp.  R.  274.  2  1  Saund.  295,  n.  1.  ^  \  Holt.  N.  P.  256. 

*  13  Johns.  R.  «  15  Johns.  R. 

6  After  tvfo  arguments  in  the  Court  of  Errors,  the  judgment  for  the  plaintiff  was 
affirmed  by  the  following  vote :  — 

For  affirmance.  —  The  President  of  the  Senate,  and  Senators  Allen,  Armstrong, 
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MERRITT  AND  MYERS  v.  BENTON. 

In  the   Supreme   Court  op  Judicature,  New  York,  January, 

1833. 

[Repmied  in  10  Wendell,  116.] 

This  was  an  action  of  assumpsit,  tried  at  the  Montgomery  circuit,  in 
May,  1831,  before  the  Hon.  Esek  Cowen,  one  of  the  circuit  judges. 
The  defendant  was  the  indorser  of  a  promissory  note  for  $276, 

Beardsley,  Bronson,  Conkling,  Deitz,  Dodge,  Foster,  Gere,  Lynde,  Mather,  Maynard, 
M'Lean,  Talmadge,  and  Todd,  — 16. 

For  reversal.  —  The  Chancellor,  and  Senators  Huhbard,  Eoxford,  Sanford,  Sher- 
man, Throop,  Warren,  and  Westcott,  —  8. 

The  opinions  delivered  in  the  Court  of  Errors  (7  Wend.  573-664)  have  been 
omitted  on  account  of  their  great  length. 

The  doctrine  of  the  principal  case,  that  the  transfer  of  a  completed  bill  or  note  is 
none  the  less  a  sale,  even  though  the  instrument  be  indorsed  by  the  transferrer, 
and  is  accordingly  not  within  the  statute  prohibiting  usurious  loans,  has  been 
generally  adopted  in  this  country.  Saltmarsh  u.  Planters'  Bank,  14  Ala.  668 
(semble);  Sherman  v.  Blackman,  24  111.  345;  State  Bank  v.  Coquillard,  6  Ind.  232; 
Lloyd  V.  Keach,  2  Conn.  175 ;  Tuttle  v.  Clark,  4  Conn.  153 ;  Belden  v.  Lamb,  17 
Conn.  441 ;  Burt  u.  Gwinn,  4  Har.  &  J.  507  (semble) ;  Ayer  v.  Tilden,  15  Gray,  178 ; 
Newman  v.  Williams,  29  Miss.  212 ;  Durant  v.  Banta,  8  Dutch.  624  (overruling  Free- 
man V.  Brittin,  2Harr.  191) ;  Munn  v.  Commission  Co.,  15  Johns.  44  ;  Rice  v.  Mather, 
3  Wend.  62;  Cameron  o.  Chappell,  24  Wend.  94;  Wycofe  v.  Longhead,  2  Dall.  92, 
in  which  cases,  in  actions  by  an  indorsee  against  a  maker  or  acceptor,  the  courts 
declined  to  follow  Lowes  v.  Mazzaredo,  supra,  p.  473.  In  Cowles  v.  McVicker,  3 
Wis.  725,  and  Armstrong  v.  Gibson,  31  Wis.  61,  a  transaction  like  that  in  the  prin- 
cipal case  was  held  to  give  the  indorsee  a  complete  title  as  against  the  maker,  but  no 
title  as  against  the  indorser.  In  EufiBn  v.  Armstrong,  2  Hawks,  411 ;  McElwee  v. 
Collins,  4  Dev.  &  B.  209,  and  Bynum  v.  Eogers,  4  Jones  (N.  Ca.),  899  {semble),  such  a 
transaction  was  held  usurious  and  void  for  all  purposes. 

The  other  position  of  the  court  in  the  principal  case,  namely,  that  an  indorsee 
who  purchases  a  bill  or  note  at  a  discount  beyond  the  legal  rate  of  interest,  can  re- 
cover of  his  indorser  only  the  amount  actually  paid  with  legal  interest,  although  it 
has  been  adopted  in  other  jurisdictions,  —  Noble  v.  Walker,  82  Ala.  456 ;  Coye  v. 
Palmer,  16  Cal.  158;  Youse  v.  McCrary,  2  Blackf.  243;  French  v.  Grindle,  15  Me. 
163 ;  Farmer  v.  Sewall,  16  Me.  456  (semble) ;  Lane  v.  Steward,  20  Me.  98;  Braman  v. 
Hess,  13  Johns.  52;  Mazuzan  v.  Mead,  21  Wend.  285;  Ingalls  v.  Lee,  9  Barb.  647; 
Cobb  u.  Titus,  13  Barb.  45;  Brock  v.  Thompson,  1  Bail.  322;  May  v.  Campbell, 
7  Humph.  450  (semble),  —  seems  to  be  thoroughly  untenable,  and  to  have  been  taken 
in  consequence  of  a  misconception  of  the  case  of  Wiffen  v,  Roberts,  supra,  p.  117. 

For  decisions  maintaining  the  opposite  view,  that  the  indorser  is  liable  in  such 
cases,  as  both  parties  intended,  for  the  face  value  of  the  Instrument,  see  Eoark  v. 
Turner,  29  Ga.  455 ;  Nat.  Bank  v.  Green,  33  Iowa,  140 ;  Durant  v.  Banta,  3  Dutch.  624. 
In  the  last  case,  the  court  said  (p.  686)  :  "  As  to  the  doctrine  held  in  New  York,  that 
the  indorsee  of  a  promissory  note,  who  buys  it  at  less  than  its  face,  can  only  recover 
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dated  15tli  November,  1828,  payable  five  months  after  date,  given  for 
the  balance  of  a  previous  note  of  $332,  held  by  the  plaintiffs  against 
one  G.  Petrie,  the  maker  of  the  note  in  question.^  The  plaintiffs 
claimed,  as  part  of  the  amount  to  which  they  were  entitled,  the 
notary's  fees  for  protesting  the  note  :  the  defendant  objected  to  th^r 
right  to  recover  the  same,  but  the  judge  instructed  the  jury  to  allow 
the  fees  of  protest.  The  jury  found  for  the  plaintiffs  the  amount 
claimed  by  them  to  be  due  on  the  note  and  the  fees  of  protest.  The 
defendant  moves  for  a  new  trial. 

jT;  a.  Spencer^  for  the  defendant. 

M.  T.  Reynolds,  for  the  plaintiffs. 

By  the  Court,  Savage,  C.  J.  The  remaining  question  is  whether 
the  fees  of  protest  were  properly  chai-geable  to  the  defendant.  As  to 
this,  we  have  not  been  referred  to  any  decided  case,  and  we  understand 
that  the  practice  at  the  circuit  is  not  uniform,  though  the  fees  of  protest 
are  generally  allowed.  It  is  an  expense  to  which  the  holder  of  a  note 
is  subjected  by  reason  of  the  default  of  the  indorser,  whose  duty  it  is 
to  pay  the  note  at  maturity,  and  it  is  right  therefore  that  the  holder 
should  recover  it.  It  may  fairly  be  considered  as  a  charge  incident 
upon  the  indorser's  failure  to  perform  his  contract,  and  should  be 
allowed  to  the  plaintiffs  in  the  assessment  of  damages. 

New  trial  denied? 


B.  &  I.  Q.  ATMAR  v.  SHELDON  and  Othees. 
In  the  Supeeme  CotrET  of  Judioatuee,  New  Yoek,  October,  1834. 

{Reported  in  12  Wendell,  439.] 

Eeeoe  from  the  Superior  Court  of  the  city  of  New  York.  Sheldon 
and  others,  as  indorsees,  brought  a  suit  against  B.  &  I.  Q.  Aymar,  as 
indorsers  of  a  bill  of  exchange,  bearing  date  4th  June,  1830,  drawn  by 

from  the  indorser  the  amount  he  paid  liim,  with  interest,  in  case  the  maker  does  not 
pay  it,  it  seems  to  be  without  foundation  in  law."  See  also  Nichols  v.  Pearson, 
7  Pet.  10-3  ;  Belden  v.  Lamb,  17  Conn.  441 ;  Turner  v.  Brown,  11  Miss.  425.  —  Ed. 

'  A  portion  of  the  case  relating  to  a  question  of  usury  has  been  omitted.  —  Ed. 

2  Johnson  v.  Bank  of  Fulton,  20  Ga.  259,  contra. 

See  German  v.  Kitchie,  9  Kas.  106. 

Whenever  a  protest  is  essential  to  charge  a  drawer  or  indorser,  the  notarial  ex- 
pense may  be  recovered  of  the  acceptor.  Anon.,  1  Atk.  140  ;  Ex  parte  Jloore,  2  Bro. 
C.  C.  597  (sembk)  ;  Kendrick  u.  Lomax,  2  Cr  &  J.  406  [semble)  ;  or  of  the  drawer  or 
indorser,  Morgan  v.  Reintzel,  7  Cranch,  273  ;  Bank  of  U.  S.  v.  TJ.  S.,  2  How.  711,  737. 
Other  expenses  reasonably  incurred  by  the  holder  in  fixing  the  liability  of  an  in- 
dorser may  be  recovered  in  a  similar  manner.  Pearson  v.  Crallan,  2  Smith,  404.  — 
Ed. 
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V.  Cassaigne  &  Co.,  at  St.  Pierre,  Martinique,  on  L'Hotelier  Freres, 
at  Bordeaux  in  France,  for  4,000  francs,  payable  at  twenty-four  days' 
sight,  to  the  order  of  B.  Aymar  &  Co.,  the  name  of  the  firm  of  B.  & 
I.  Q.  Aymar.  The  plaintiffs  set  forth  the  indorsement  of  the  bill  of 
exchange  at  the  city  of  New  York,  where,  they  averred,  that  they  and 
the  defendants,  all  being  citizens  of  the  United  States  at  the  time  of 
the  indorsement,  respectively  dwelt  and  had  their  homes ;  and  then 
aver  that  on  the  11th  August,  1830,  the  bill  of  exchange  was  presented 
to  L'Hotelier  Freres,  at  Bordeaux,  for  acceptance,  according  to  the 
custom  of  merchants,  and  that  they  refused  to  accept:  whereupon, 
the  bill  was  duly  protested  for  non-acceptance,  and  notice  given  to  the 
defendants.  The  defendant  pleaded  :  1.  Non-assumpsit ;  2.  That  the 
bill  declared  on  was  made  and  drawn  in  the  Island  of  Martinique,  a 
country  then,  since,  and  now,  under  the  dominion  and  government  of 
the  king  of  France,  by  persons  there  dwelling,  subjects  of  the  king  of 
France  ;  and  that  the  bill,  according  to  its  tenor,  was  payable  at  Paris 
in  the  kingdom  of  France,  by  persons  then  and  still  residing  and 
dwelling  at  Bordeaux  in  the  kingdom  of  France,  subjects  of  the  king 
of  France,  to  wit,  on,  &c.,  at,  &c. ;  that  the  Island  of  Martinique,  as 
well  as  Paris  and  Bordeaux,  and  the  persons  therein  respectively 
residing,  and  the  drawers  and  drawees,  were  subject  and  governed  by 
the  laws  of  the  kingdom  of  France,  there  and  then  and  still  existing 
and  in  force,  to  wit,  on,  &c.,  at,  &c. ;  that  by  the  laws  of  France,  then 
and  still  at  the  several  places  in  the  plea  mentioned  existing  and  in 
force,  it  is  established,  enacted,  and  provided,  in  relation  to  bills  of 
exchange  drawn  and  payable  in  the  countries  subject  to  the  laws  of 
France,  among  other  things,  in  manner  and  form  following,  namely ; 
the  drawer  and  indorsers  of  a  bill  of  exchange  are  severally  liable  for 
its  acceptance  and  payment  at  the  time  it  falls  due.  Code  de  Com- 
merce, 119.  The  refusal  of  acceptance  is  evidenced  by  an  act  denom- 
inated protest  for  non-acceptance.  Id.  120.  On  notice  of  the  protest 
for  non-acceptance,  the  indorsers  and  drawer  are  respectively  bound 
to  give  security  to  secure  the  payment  of  the  bill  at  the  time  it  falls 
due,  or  to  effect  reimbursement  of  it,  with  the  expense  of  protest  and 
re-exchange.  The  time  when  a  bill  of  exchange  becomes  due,  if  pay- 
able at  one  or  more  days  after  sight,  is  fixed  by  the  date  of  the  accept- 
ance, or  by  the  date  of  the  protest  for  non-acceptance.  The  holder  is 
not  excused  the  protest  for  non-payment  by  the  protest  for  non-accept- 
ance. After  the  expiration  of  the  above  periods  (certain  periods 
specified  in  the  Code,  and  which,  in  the  case  of  a  bill  drawn  in  the 
West  Indies  on  France,  is  one  year),  for  the  presentment  of  bills  at 
sight,  or  one  or  more  days  after  sight,  for  protest  of  non-payment,  the 
holder  of  the  bill  loses  all  his  claim  against  the  indorsers,  &c.,  setting 
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forth,  besides  the  above,  a  variety  of  other  provisions  of  the  French 
Code  relative  to  bills  of  exchange,  and  then  averring  that,  although  at 
the  time  of  the  commencement  of  the  action  of  the  plaintiffs,  twenty- 
four  days  after  sight  of  the  bill  of  exchange  declared  on  had  elapsed, 
from  the  day  when  the  same  was  alleged  to  have  been  protested  for 
non-acceptance,  yet  no  protest  of  the  said  bill  for  non-payment  had 
been  made,  concluding  with  a  verification  and  prayer  of  judgment. 
3.  The  defendants  pleaded,  after  referring  to  the  matter  of  induce- 
ment stated  in  the  second  plea,  that  on  notice  of  protest  for  non- 
acceptance,  as  alleged  in  the  declaration,  they  were  ready  and  willing 
to  give  security ;  and  offered  to  the  plaintiffs  to  give  security,  accord- 
ing to  the  true  intent  and  meaning  of  the  laws  of  France,  to  secure 
payment  of  the  bill  at  the  time  when  the  same  should  fall  due,  to  wit, 
on,  &c.,  at,  &c.,  concluding  as  in  last  plea.  To  the  second  plea,  the 
plaintiffs  demurred,  and  took  issue  upon  the  third,  denying  that  the 
defendants  did  offer  security,  &c. 

The  Superior  Court,  on  the  argument  of  the  demurrer,  adjudged  the 
second  plea  to  be  bad  ;  after  which,  the  issues  of  fact  were  tried.  The 
jury  found  for  the  plaintiffs,  on  the  plea  of  non-assumpsit,  and  assessed 
their  damages  at  $895.52 ;  and  found  a  verdict  for  the  defendants  on 
the  third  plea.  Notwithstanding  which  last  finding,  the  court  gave 
judgment  for  the  plaintiffs  on  the  whole  record.  The  defendants  sued 
out  a  writ  of  error. 

D.  Lord,  Jr.,  for  plaintiffs  in  error. 

D.  D.  Field  and  R.  Sadgwick,  for  defendants  in  error. 

By  the  Court,  Nelson,  J.  The  only  material  question  arising  in 
this  case  is,  whether  the  steps  necessary  on  the  part  of  the  holders  of 
the  bill  of  exchange  in  question,  to  subject  the  indorsers  upon  default 
of  the  drawees  to  accept,  must  be  determined  by  the  French  law,  or 
the  law  of  this  State?  If  by  our  law,  the  plaintiffs  below  are  entitled 
to  retain  the  judgment;  if  by  the  law  of  France,  as  set  out  and  ad- 
mitted in  the  pleadings,  the  judgment  must  be  reversed. 

We  have  not  been  referred  to  any  case,  nor  have  any  been  found  in 
our  researches,  in  which  the  point  now  presented  has  been  examined 
or  adjudged.  But  there  are  some  familiar  principles  belonging  to  the 
law-merchant,  or  applicable  to  bills  of  exchange  and  promissory  notes, 
which  we  think  are  decisive  of  it.  The  persons  in  whose  f.avor  the 
bill  was  drawn  were  bound  to  present  it  for  acceptance  and  for  p;i}' 
ment,  according  to  the  law  of  France,  as  it  was  drawn  and  payable  in 
French  territories  ;  and,  if  the  rules  of  law  governing  them  were  appli- 
cable to  the  indorsers  and  indorsees  in  this  case,  the  recovery  below 
could  not  be  sustained,  because  presentment  for  payment  would  have 
been  essential  even  after  protest  for  non-acceptance.     No  principle, 
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however,  seems  more  fully  settled  or  better  understood  in  commerciar 
law  than  that  the  contract  of  the  indorser  is  a  new  and  independent 
contract,  and  that  the  extent  of  his  obligations  is  detennined  by  it. 
The  transfer  by  indorsement  is  equivalent  in  effect  to  the  drawing  of 
a  bill,  the  indorser  being,  in  almost  every  respect,  considered  as  a  new 
drawer.  Chitty  on  Bills,  142 ;  3  East,  482 ;  2  Burr.  674,  675 ;  1  Str. 
441 ;  Selw.  N.  P.  256.  On  this  ground,  the  rate  of  damages  in  an 
action  against  the  indorser  is  governed  by  the  law  of  the  place  where 
the  indorsement  is  made,  being  regulated  by  the  kx  loci  contractus. 
6  Cranch,  21 ;  2  Kent's  Comm.  460  ;  4  Johns.  R.  119.  That  the  nature 
and  extent  of  the  liabilities  of  the  drawer  or  indorser  are  to  be  deter- 
mined according  to  the  law  of  the  place  where  the  bill  is  drawn  or 
indorsement  made,  has  been  adjudged  both  here  and  in  England.  In 
Hix  V.  Brown,^  the  bill  was  drawn  by  the  defendant  at  New  Orleans, 
in  favor  of  the  plaintiff,  upon  a  house  in  Philadelphia.  It  was  pro- 
tested for  non-acceptance,  and  due  notice  given.  The  defendant 
obtained  a  discharge  under  the  insolvent  laws  of  New  Orleans,  after 
such  notice,  by  which  he  was  exonerated  from  all  debts  previously 
contracted,  and,  in  that  state,  of  course  from  the  bill  in  question.  He 
pleaded  his  discharge  here,  and  the  court  say :  "  It  seems  to  be  well 
settled,  both  in  our  own  and  in  the  English  courts,  that  the  discharge 
is  to  operate  according  to  the  lex  loci  upon  the  contract  where  it  was 
made  or  to  be  executed.  The  contract  in  this  case  originated  in  New 
Orleans ;  and,  had  it  not  been  for  the  circumstance  of  the  bill  being 
drawn  upon  a  person  in  another  State,  thei'e  could  be  no  doubt  but 
the  discharge  would  reach  this  contract ;  and  this  circumstance  can 
make  no  difference,  as  the  demand  is  against  the  defendant  as  drawer 
of  the  bill,  in  consequence  of  the  non-acceptance.  The  whole  contract 
or  responsibility  of  the  drawer  was  entered  into  and  incurred  in  New 
Orleans.  The  case  of  Potter  v.  Brown  ^  contains  a  similar  principle. 
See  also  3  Mass.  R.  81 ;  Van  Raugh  v.  Van  Arsdaln.' 

The  contract  of  indorsement  was  made  in  this  case,  and  the  exe- 
cution of  it  contemplated  by  the  parties  in  this  State ;  and  it  is 
therefore  to  be  construed  according  to  the  laws  of  New  York.  The 
defendants  below,  by  it,  here  engage  that  the  drawees  will  accept  and 
pay  the  bill  on  due  presentment,  or,  in  case  of  their  default  and  notice, 
that  they  will  pay  it.  All  the  cases  which  determine  that  the  nature 
and  extent  of  the  obligation  of  the  drawer  are  to  be  ascertained  and 
settled  according  to  the  law  of  the  place  where  the  bill  is  drawn  are 
equally  applicable  to  the  indorser ;  for,  in  respect  to  the  holder,  he  is  a 
drawer.     Adopting  this  rule  and  construction,  it  follows  that  the  law 

1  12  Johns.  R.  142.  ^  5  East,  124. 

3  3  Caines,  154;  1  Cowen,  107  ;  6  Cranch,  221 ;  4  Cowen,  512,  n. 
VOL.   II.  14 
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of  New  York  must  settle  the  liability  of  the  defendants  below.  The 
bill  in  this  case  is  payable  twenty-four  days  after  sight,  and  must  be 
presented  for  acceptance ;  and  it  is  well  settled  by  our  law  that  the 
holder  may  have  immediate  recourse  against  the  indorser  for  the  de- 
fault of  the  drawee  in  this  respect.  3  Johns.  R.  202  ;  Chitty  on  Bills, 
231,  and  cases  there  cited. 

Upon  the  principle  that  the  rights  and  obligations  of  the  parties  aro 
to  be  determined  by  the  law  of  the  place  to  which  they  had  reference 
in  making  the  contract,  there  are  some  steps  which  the  holder  must 
take  according  to  the  law  of  the  place  on  which  the  bill  is  drawn. 
It  must  be  presented  for  payment  when  due,  having  regard  to  the 
number  of  days  of  grace  there,  as  the  drawee  is  under  obligation  to 
pay  only  according  to  such  calculation  ;  and  it  is  therefore  to  be  pre- 
sumed that  the  parties  had  reference  to  it.  So  the  protest  must  be 
according  to  the  same  law,  which  is  not  only  convenient,  but  grows 
out  of  the  necessity  of  the  case.'  The  notice,  however,  must  be  given 
according  to  the  law  of  the  place  where  the  contract  of  the  drawer  or 
indorser,  as  the  case  may  be,  was  made,  such  being  an  implied  condi- 
tion. Chitty  on  Bills,  266,  93,  217  ;  Bayley,  28 ;  Story's  Conflict  of 
Laws,  298. 

The  contract  of  the  drawers  in  this  case,  according  to  the  French 
law,  was  that,  if  the  holder  would  present  the  bill  for  acceptance  within 
one  year  from  date,  it  being  drawn  in  the  West  Indies,  and  it  was  not 
accepted,  and  was  duly  protested  and  notice  given  of  the  protest,  he 
would  give  security  to  pay  it,  and  pay  the  same,  if  default  was  also 
made  in  the  payment  by  the  drawee  after  protest  and  notice.  This  is 
the  contract  of  the  drawers,  according  to  this  law ;  and  the  counsel  for 
the  plaintifis  in  error  insists  th.at  it  is  also  the  implied  contract  of  the 
indorser  in  this  State.  But  this  cannot  be,  unless  the  indorsement  is 
deemed  an  adoption  of  the  original  contract  of  the  drawers,  to  be 
regulated  by  the  law  governing  the  drawers,  without  regard  to  the 
place  where  the  indorsement  was  made.  We  have  seen  that  this  is 
not  so  ;  that  notice  must  be  given  according  to  the  law  of  the  place  of 
indorsement ;  and  if,  according  to  it,  notice  of  non-payment  is  not 
required,  none,  of  course,  is  necessary  to  charge  the  indorser.  But,  if 
the  above  position  of  the  plaintiffs  in  error  be  correct,  notice  could  not 
then  be  dispensed  with,  the  law  of  the  drawer  controlling.  The  above 
position  of  the  counsel  would  also  be  irreconcilable  with  the  principle 

1  McClane  v.  Fitch,  4  B.  Mon.  599 ;  Chenowith  r.  Chamberlin,  6  B.  Mon.  60 ; 
Tickner  v.  Roberts,  11  La.  14  ;  Snow  v.  Perkins,  2  Mich.  238  {semble) ;  Williams  v. 
Putnam,  14  N.  H.  543  {semble} ;  Bank  of  Rocliester  v.  Gray,  2  Hill,  227  {semble) ;  Ross  v. 
Bedell,  6  Duer,  462  {semble) ;  Carter  v.  Union  Bank,  7  Humph.  548 ;  Raymond  v. 
Holmes,  11  Tex.  64  {semble},  accord.  —  Ed. 
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that  the  indorsement  is  equivalent  to  a  new  bill  drawn  upon  the  same 
drawee ;  for  then  the  rights  and  liabilities  of  the  indorser  must  be 
governed  by  the  law  of  the  place  of  the  contract,  in  like  manner  as 
those  of  the  drawer  are  to  be  governed  by  the  laws  of  the  place  where 
his  contract  was  made.  Both  stand  upon  the  same  footing  in  this 
respect,  each  to  be  charged  according  to  the  laws  of  the  country  in 
which  they  were  at  the  time  of  entering  into  their  respective  obli- 
gations. 

I  am  aware  that  this  conclusion  may  operate  harshly  upon  the  in- 
dorsers  in  this  case,  as  they  may  not  be  enabled  to  have  recourse  over 
on  the  drawers.  But  this  grows  out  of  the  peculiarity  of  the  com- 
mercfal  code  which  France  has  seen  fit  to  adopt  for  herself,  materially 
difiEering  from  that  known  to  the  law-merchant.  We  cannot  break  in 
upon  the  settled  principles  of  our  commercial  law  to  accommodate 
them  to  those  of  France  or  any  other  country.  It  would  involve  them 
in  great  confusion.  The  indorser,  however,  can  always  protect  himself 
by  special  indorsement,  requiring  the  holder  to  take  the  steps  neces- 
sary, according  to  the  French  law,  to  charge  the  drawer.  It  is  the 
business  of  the  holder,  without  such  an  indorsement,  only  to  take  such 
measures  as  are  necessary  to  charge  those  to  whom  he  intends  to  look 
for  payment.  Judgment  affirmed} 

I  Bank  of  Illinois  v.  Brady,  3  McL.  268 ;  Lowry  v.  Western  Bank,  7  Ala.  120 ; 
Cox  V.  Adams,  2  Ga.  158 ;  Stanford  v.  Pruet,  27  Ga.  243 ;  Holbrook  v.  Vibbard,  3 
111.  465;  Crouch  v.  Hall,  15  111.  263;  Mix  v.  State  Bank,  13  Ind.  521;  Hunt  v.  Stau- 
dart,  15  Ind.  33  (overruling  Shanklin  v.  Cooper,  8  Blackf.  41) ;  Brown  v.  Bunn,  16 
Ind.  406 ;  Rose  v.  Park  Bank,  20  Ind.  94  ;  Thorpe  u.  Craig,  10  Iowa,  461 ;  Huse  v. 
Haniblin,  29  Iowa,  501  (semble) ;  National  Bank  u.  Green,  33  Iowa,  140  (semble) ; 
Young  M.  Harris,  14  B.  Mon.  556  (semble);  Short  v.  Trabue,  4  Met.  (Ky.)  299;  Car- 
lisle V.  Chambers,  4 Bush,  268;  Duncan  v.  Sparrow,  3  Rob.  (La.)  167;  Trabue  o. 
Short,  18  La.  An.  257;  Williams  v.  Wade,  1  Met.  82  {semble);  Allen  v.  Merchants' 
Bank,  22  Wend.  215;  Artisans'  Bank  v.  Park  Bank,  41  Barb.  599;  Hatcher  v. 
McMorine,  4  Dev.  122;  Trabue  v.  Short,  6  Coldw.  293;  Raymond  u.  Holmes,  11 
Tex.  64 ;  Nichols  v.  Porter,  2  W.  Va.  13,  accord. 

In  Musson  c.  Lake,  4  How.  262,  it  was  thought  that  a  presentment,  according  to 
the  law  of  the  place  of  indorsement,  was  sufficient  to  charge  the  indorser.  But  see 
Wiseman  v.  Chiappella,  23  How.  368;  Ellis  v.  Comm.  Bank,  8  Miss.  294,  contra. 

See  also  supra,  p.  352,  n.  1. 

A  bill  drawn  in  England  and  payable  in  Spain  was  indorsed  in  England  by  the 
defendant  to  the  plaintiff,  who  indorsed  it  in  Spain  to  M.  Twelve  days  aft«r  the  dis- 
honor of  the  bill  for  non-acceptance,  M.  sent  notice  to  the  plaintiff,  who,  on  receipt  of 
the  notice,  at  once  notified  the  defendant.  No  notice  of  dishonor  by  non-accept- 
ance was  required  by  the  law  of  Spain.  The  Court  of  Appeal  held  that  the  defend- 
ant was  liable  upon  his  indorsement  to  the  plaintiff,  but  declined  to  say  whether  M. 
could  have  charged  the  defendant  in  case  no  notice  whatever  had  been  given. 
Home  0.  Rouquette,  3  Q.  B.  D.  514.  — Er. 
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SAMUEL  D.  COLT  and  Another  v.  PARKER  BARNARD. 

In   the    Supreme   Judicial   Couet,   Massachusetts,   September 

Term,  1836. 

[Reported  in  18  Pickering,  260.] 

Assumpsit.     The  action  was  tried  before  Morton,  J. 

The  plaintiifs  offered  in  evidence  a  promissory  note  signed  by  one 
Chester  Colt,  dated  in  March,  1829,  for  the  sum  of  $75,  payable  to  the 
defendant  or  his  order,  on  June  1st,  1829,  and  indorsed  by  the  de- 
fendant. 

It  was  subsequently  admitted  that  this  note  was  indorsed  by  the 
defendant  to  the  plaintiffs  on  the  2l8t  of  August,  1829,  some  time  after 
it  had  become  due  ;  but  it  did  not  appear  by  direct  testimony  that  any 
demand  of  payment  had  been  made  on  the  maker,  or  that  any  notice 
of  non-payment  had  been  given  to  the  defendant. 

The  plaintiffs  proved  that,  at  the  time  when  this  note  was  indorsed, 
the  maker  was  insolvent  and  had  absconded,  leaving  his  family  in 
Pittsfield,  where  they  continued  to  reside  till  some  time  in  the  autumn 
of  1829,  when  he  sent  for  them  and  removed  them  into  the  State  of 
New  York ;  and  that  about  the  middle  of  November,  1829,  the  note 
was  sent  to  the  State  of  New  York  for  collection,  and  that  a  judgment 
was  there  recovered  against  the  maker,  but  it  had  not  been  satisfied. 

Gold,  for  the  plaintiffs. 

Hubhard  and  Lanchton,  for  the  defendant.' 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  It  is  now  conceded 
that  this  note  was  indorsed  by  the  defendant  to  the  plaintiff  some  time 
after  it  became  due,  and  the  question  is,  whether  the  action  can  be 
maintained  against  the  indorser,  without  a  demand  on  the  promisor 
and  notice  of  non-payment  to  the  indorser.  The  court  are  of  opin- 
ion that  the  action  cannot  be  maintained  without  such  demand  and 
notice.^ 

.     1  The  arguments  of  counsel,  which  contain  little  more  than  a  citation  of  some  of 
the  authorities  given  in  the  notes  to  this  case,  have  been  omitted.  —  Ed. 

2  Kennon  v.  McRea,  7  Port.  175 ;  Adams  o.  Torbert,  6  Ala.  865 ;  Montgomery- 
Bank  V.  Gaffney,  9  Ala.  153  ;  Jones  v.  Robinson,  11  Ark.  504  ;  Levy  w.  Drew,  14  Ark. 
334.;  Beebe  v.  Brooks,  12  Cal.  308 ;  Thompson  v.  Williams,  14  Cal.  160 ;  Bishop  o. 
Dexter,  2  Conn.  419 ;  Jones  c.  Middleton,  29  Iowa,  188 ;  McKewer  v.  Kirtland,  33 
Iowa,  348;  Swartz  u.  Redfleld,  13  Kas.  550;  Sanborn  i'.  Southard,  25  Me.  409; 
Grecly  v.  Hunt,  21  Me.  455 ;  Hunt  v.  Wadleigh,  26  Me.  271 ;  Goodwin  v.  Davenport, 
47  Me.  112;  Rice  v.  Wesson,  11  Met.  400;  Davis  v.  Francisco,  11  Mo.  572  (semble); 
Light  V.  Kingsbury,  60  Mo.  331 ;  Dwight  v.  Emerson,  2  N.  H.  159 ;  Berry  v.  Robin- 
son, 9  Johns.  121 ;  Van  Hoesen  v.  Van  Alstyne,  8  Wend.  75 ;  McKinney  v.  Craw- 
ford, 8  S.   &  R.  361;   Patterson  v.  Todd,  18  Pa.  426;   Tyler  v.  Young,  30  Pa. 
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If  the  indorser  is  liable  at  all  on  such  indorsement,  it  is  in  virtue 
of  the  law-merchant,  which  creates  a  conditional  liability  to  pay,  if  the 
maker  on  presentment  shall  neglect  or  refuse  to  pay,  and  seasonable 
notice  of  such  dishonor  is  given  to  the  indorser.  It  is  very  clear  that 
a  promissory  note  is  negotiable  after  it  falls  due,  as  well  as  before. 
Each  indorsement  is  in  the  nature  of  a  new  draft,  by  which  the  holder 
orders  the  maker  to  pay  the  contents  to  the  indorsee.  It  is  an  implied 
stipulation  with  the  indorsee  that  the  money  is  still  due  and  payable  ; 
that  the  indorser  is  entitled  to  so  much  money,  in  the  hands  of  the 
maker ;  and,  if  the  indorsee  will  call  upon  the  maker,  he  shall  receive  it. 
It  is  like  drawing  a  bill  at  sight,  on  which  a  drawer  or  indorser  can- 
not be  holden  without  presentment  and  notice  of  non-payment.  All 
the  reasons  which  reqiiire  a  demand  and  notice,  in  any  case,  to  charge 
the  indorser,  apply  to  this.  There  is  the  same  reason  for  prompt 
notice ;  namely,  that  the  indorser  may  take  measures  to  secure  payment, 
if  the  note  is  dishonored  on  presentment. 

This  precise  point,  though  not  decided  in  this  State,  has  been  so 
decided  in  other  States  by  very  respectable  courts,  and  upon  satisfac- 
tory reasons,  from  analogous  cases.  Course  v.  Shackleford,*  Poole  v. 
Tolleson,^  Berry  v.  Robinson,*  M'Kinney  v.  Crawford,*  Bishop  v.  Dex- 
ter.^ If  it  be  asked  at  what  time  payment  of  the  note  shall  be 
demanded,  the  day  originally  named  for  payment  having  passed,  the 
answer  is  obvious.  As  between  maker  and  promisee,  a  note  is  payable 
on  demand,  at  any  time  after  it  becomes  due.  When  it  is  indorsed 
after  due,  it  is  in  legal  effect  a  note  on  demand,  and  is  to  be  so  under- 
stood by  the  parties  as  if  written  "  on  demand."  In  that  case,  the 
law  is  well  settled,  the  demand  must  be  made  within  reasonable  time ;  ° 

143  (overruling  Bank  of  N.  America  v.  Barrifere,  1  Yeates,  360,  and  Jones  v. 
Hurst,  12  Pa.  269);  Ecfert  v.  Des  Coudres,  1  Mill.  C.  R.  69;  Rugely  v.  David- 
eon,  2  Mill.  C.  R.  33;  Poole  o.  ToUeson,  1  McC.  199;  Stockman  v.  Riley,  2 
McC.  398;  Course  v.  Shackleford,  2  N.  &  McC.  283;  Allwood  v.  Haseldon,  2  Bail. 
457;  Benton  v.  Gibson,  1  Hill  (S.  Ca.),  66;  Gray  v.  Bell,  2  Rich.  67;  Stothart  v. 
Parker,  1  Tenn.  260  (semble) ;  Union  Bank  v.  Ezell,  10  Humph.  385 ;  Nash  u.  Har- 
rington, 2  Aiken,  9,  accord. 

See  also  Williams  v.  Matthews,  3  Cow.  252;  St.  John  v.  Roberts,  31  N.  Y.  441.  . 

Conf.  Morgan  Co.  v.  Trebles,  44  Ala.  265  — Ed. 

1  2  Nott  &  McCord,  283.  z  1  McCord,  199. 

8  9  Johns.  121.  *  8  Serg.  &  R.  358.  ^  2  Conn.  419. 

6  In  the  following  cases,  the  presentment  for  payment  was  considered  to  hsjve 
been  made  in  reasonable  time  :  Sanborn  v.  Southard,  26  Me.  409  (6  weeks) ;  Goodwin 
V.  Davenport,  47  Me.  112  (23  days) ;  Rice  v.  Wesson,  11  Met.  400  (1  month) ;  Vau 
Hoesen  v.  Van  Alstyn,  3  Wend,  75  (4  weeks) ;  Union  Bank  v.  Ezell,  10  Humph. 
385  (1  month). 

In  the  following  cases,  the  presentment  for  payment  was  too  late :  Jones  v.  Rob- 
inson, 11  Ark.  504  (1  year) ;  Levy  «.  Drew,  14  Ark.  334  (25  days);  Light  v  Kings- 
bury, 50  Mo.  331  (2i  months).  —  Ed. 
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and,  if  not  paid,  immediate  notice  of  non-payment  must  be  given  to 
the  indorser.^     Field  v.  Nickerson.^ 

No  notice  having  been  given  to  the  indorser  in  the  present  case, 
although  the  note  was  indorsed  after  it  became  due,  the  action  cannot 
be  maintained. 


DOWNES   AND   COMPANY  v.  EDWARD  V.   CHURCH. 

In  the  Supeeme  Court,  United  States,  jANtrABT  Teem,  1839. 

{Reported  in  13  Vm-lis,  124 ;  13  Peters,  205.] 

Stoet,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  case  of  a  certificate  of  division  of  the  judges  of  the 
Circuit  Court  for  the  district  of  Mississippi.  The  action  was  assumpsit, 
founded  on  the  second  part  of  a  foreign  bill  of  exchange,  by  the 
indorsee  against  the  indorser  for  non-acceptance.  The  plaintiffs 
declared  upon  the  second  of  the  set  of  exchange,  which  second  of 
the  set  was  protested  for  non-acceptance,  and  the  same,  with  the  pror 
test  attached  thereto,  was  read  to  the  jury.  Whereupon,  a  question 
arose,  whether  the  plaintiffs  could  recover  upon  the  said  second  of 
exchange  without  producing  the  first  of  the  same  set,  or  accounting 
for  its  non-production  ;  upon  which  question,  the  judges  were  opposed 
in  opinion.  And  the  same  has  been  accordingly  certified  to  this  court 
under  the  Act  of  Congress. 

We  are  of  opinion  that  the  plaintiffs  are  entitled  to  recover  upon 
the  second  of  the  set  without  producing  the  first,  or  accounting  for 
its  non-production.  No  authority  has  been  referred  to  which  is 
exactly  in  point,  nor  are  we  aware  that  the  question  has  ever  been 
judicially  decided.  Mr.  Starkie,  in  his  work  on  Evidence,  part  4, 
p.  228,  1st  ed.,  has  said,  "In  the  case  of  a  foreign  bill  drawn  in  sets, 
both  the  sets  should  be  produced."  But  for  this  proposition  he  has 
cited  no  authority.     The  question  must,  then,  be  decided  upon  prin- 

1  When  a  bill  or  note  indorsed  after  maturity  has  been  once  presented  for  pay- 
ment, and  payment  refused,  the  same  degree  of  diligence  in  sending  notice  thereof  is 
required,  as  in  the  ordinary  case  of  paper  dishonored  at  maturity.  Loekwood  v. 
Crawford,  18  Conn.  361 ;  McKewer  v.  Kirtland,  33  Iowa,  348,  sujrra ;  Lord  «.  Chad- 
bourne,  8  Greenl.  198  ;  Eipe  v.  Wesson,  11  Met.  400;  Poole  v.  Tolleson,  1  McC.  199  ; 
Nash  V.  Harrington,  2  Aiken,  9. 

Van  Hoesen  v.  Van  Alstyne,  3  Wend.  75 ;  Brock  v.  Thompson,  1  Bail.  322 ;  ( ;had- 
wick  V.  Jeffers,  1  Eich.  397 ;  Gray  v.  Bell,  3  Eich.  71,  eonira,  are  clearly  erroneous, 
as  well  as  Stothart  v.  Parker,  1  Tenn.  260,  where  it  was  held  that  the  insolvency  of 
the  maker  rendered  notice  of  dishonor  unnecessary  in  the  case  of  a  note  indorsed 
after  maturity.  —  Ed. 

2  13  Mass.  R.  131. 
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ciple.  The  object  of  drawing  a  foreign  bill  in  sets  is  for  the  conven- 
ience of  the  payee,  or  other  holder,  to  enable  him  to  forward  the  same 
for  acceptance  by  different  conveyances,  and  thus  to  guard  against 
any  loss,  by  accident  or  otherwise,  which  might  occur,  if  there  were 
but  a  single  bill.  But,  from  the  very  frame  of  the  set,  if  one  is  paid  or 
discharged  by  .the  acceptor,  or  other  party  liable  on  it,  he  is  ordinarily 
discharged  from  the  others,  since  each  part  contains  a  condition  that 
it  shall  be  payable  only  when  the  others  remain  unpaid.^  Now,  when 
one  of  the  set  is  protested  for  non-acceptance,  and  due  notice  is 
given  to  an  indorser,  and,  on  the  tiial  of  an  action  brought  against 
him  by  the  indorsee,  the  same  bill  of  the  set  on  which  the  protest  is 
made  is  produced,  that  is  prima  facie  proof  of  his  being  responsible 
thereon.  Either  of  the  set  may  be  presented  for  acceptance,  and,  if 
not  accepted,  a  right  of  action  presently  arises  upon  due  notice  against 
all  the  antecedent  parties  to  the  bill,  without  any  others  of  the  set 
being  presented ;  for  it  is  by  no  means  necessary  that  all  the  parts 
should  be  presented  for  acceptance  before  a  right  of  action  accrues  to 
the  holder.  Under  such  circumstances,  it  is  properly  a  matter  of 
defence  on  the  other  side  to  show  either  that  some  other  bill  of  the 
set  has  been  presented  and  accepted,  or  paid;  or  that  it  has  been  pre- 
sented at  an  earlier  time  and  dishonored,  and  due  notice  has  not  been 
given ;  or  that  another  pei'son  is  the  proper  holder,  and  has  given 
notice  of  his  title  to  the  pai-ty  sued ;  or  that  some  other  ground  of 
defence  exists,  which  displaces  the  prima  facie  title  made  out  by  the 
plaintiff.  The  law  will  not  presume  that  the  other  bills  of  the  set 
have  been  negotiated  to  other  persons,  merely  because  they  are  not 
produced.  And  the  indorser  is  not  put  to  any  hazard  or  peril  by  the 
non-production  of  them ;  since,  like  the  acceptor,  if  he  once  pay  the 
bill,  without  notice  of  any  superior  adverse  claim,  by  a  negotiation  of 
another  of  the  set  to  another  party,  he  will  be  completely  exonerated. 
On  the  other  hand,  great  inconveniences  might  arise  from  compelling 
the  plaintiff  to  produce  the  other  parts  of  the  set,  or  to  account  for 
their  non-production,  as  he  might  not  be  able  satisfactorily  to  prove 
that- they  had  not  been  negotiated,  or  that  they  had  been  lost.  In 
short,  if  the  plaintiff,  before  he  could  recover,  were  required  to  pro- 
duce or  to  account  for  all  the  parts  of  the  set,  he  would  be  obliged,  in 
every  case  where  the  bills  had  been  transmitted  by  different  convey- 
ances abroad,  to  arm  himself  with  proofs  of  every  stage  of  their 
route  and  progress,  until  they  should  come  back  again  into  his  hands, 
as  preliminaries  to  his  right  to  recover  upon  their  being  dishonored. 
Such  a  requirement  would  create  most  serious  embarrassments  in  all 
1  Page  V.  Warner,  4  Cal.  395 ;  Durkin  v.  Cranston,  7  Johns.  442;  Wells  v.  White- 
head  15  Wend.  527  (semble),  accord.  — Ed. 
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commerciul  transactions  of  this  sort;  and,  instead  of  bills  drawn  in 
sets  being  a  public  convenience,  they  would  be  greatly  obstructed  in 
their  negotiability,  since  the  rights  and  the  remedies  of  the  holder 
might  be  materially  impaired  thereby.  We  are  therefore  of  opinion 
that  the  question  upon  which  the  judges  of  the  Circuit  Court  were 
opposed  ought  to  be  answered  in  the  affirmative,  and  we  shall  send  a 
certificate  to  the  court  accordingly.^ 


ROBERTS  V.  AUSTIN". 
In  the  Supeemb  Coubt,  Pennstlvania,  Februaet  15,  1840. 

[Reported  in  5  Wharton^  313. J 

Eeeoe  to  the  District  Court  for  the  city  and  county  of  Philadelphia, 
to  remove  the  record  of  an  action  on  the  case,  brought  by  Charles  B. 
Austin  against  William  Roberts,  Jr.,  to  March  term,  1838,  of  that 
court. 

On  the  7th  of  March,  1838,  the  plaintiff  filed  in  the  office  of  the  pro- 
thonotary  of  the  District  Court  a  copy  of  the  instrument  upon  which 
the  action  was  brought,  and  which  was  as  follows  :  — 

"Dolls.  137  50.  Kensington,  Philada.,  October  1st,  1836. 

"  Four  months  after  date,  pay  to  the  order  of  Mr.  Charles  B.  Austin, 
agent  of  the  Union  Glass  Works,  one  hundred  and  thirty-seven  dollars 
and  fifty  cents,  for  value  received,  and  charge  the  same  to  the  account 
of.  Yours,  &c., 

"Wm.  Robeets,  Je. 
"  Mr.  RiCHAED  JtTKES,  Newark,  N.  J." 

Across  the  face  was  written,  "  Accepted,  for  Richard  Jukes. 
Richard  Jukes,   Jr." 

Indorsed,  "  Chas.  B.  Austin,  agt.  Union  Glass  Works." 
The  defendant  then  filed  the  following  affidavit  of  defence  :  '^  — 
"  William  Roberts,  Jr.,  the  defendant  in  the  above-named  action, 
being  duly  sworn  according  to  law,  saith  that  he  hath,  to  the  best 
of  his  knowledge  and  belief,  a  just  and  legal  defence  to  the  whole  of 

'  In  Wells  V.  Whitehead,  15  Wend.  527,  a  holder  who  declared  upon  the  first  of  a 
set  of  three  bills,  the  second  of  which  had  been  protested,  was  held  not  entitled  to 
maintain  an  action  against  an  indorser  without  producing  or  accounting  for  the  non- 
production  of  the  second  of  the  set.  —  Ed. 

^  A  portion  of  the  case  relating  to  a  question  of  procedure  has  been  omitted. 
—  Ed. 
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the  plaintiff's  claim,  the  nature  and  character  of  which  defence  are  as 
follows :  — 

"  The  defendant,  as  agent  for  a  certain  Richard  Jukes  of  Newark, 
New  Jersey,  purchased  of  the  plaintiff  certain  merchandise ;  and  this 
defendant  saith  that  the  name  of  his  principal  was  disclosed  by  him 
to  the  plaintiff  at  and  before  the  time  of  said  purchase ;  and  that  the 
said  merchandise  was  furnished  to  his  said  principal  upon  the  credit 
and  for  the  use  of  his  said  principal.  And  this  defendant  further  says 
that  the  bill  of  exchange  upon  which  this  action  has  been  founded,  and 
of  which  a  copy  has  been  filed  by  the  plaintiff,  was  given  by  the  de- 
fendant to  the  said  plaintiff,  in  payment  for  the  said  merchandise  so 
purchased  as  aforesaid.  The  defendant  therefore  avers  that  he  has 
received  no  consideration  whatever  for  the  said  bill,  and  is  not  in- 
debted to  the  plaintiff  on  this  or  any  other  behalf." 

The  District  Court,  after  argument,  gave  judgment  for  the  plaintiff, 
for  want  of  a  sufficient  affidavit  of  defence.  Whereupon,  the  defend- 
ant took  this  writ  of  error,  and  filed  the  following  exceptions  :  — 

"  1.  Because  the  affidavit  of  defence  disclosed  facts,  which  furnished 
a  legal  defence  to  the  demand  of  the  said  plaintiff. 

"  2.  Because  the  plaintiff  and  defendant  below,  being  original  parties 
to  the  bill  of  exchange  upon  which  this  action  was  instituted  ;  and  the 
said  defendant,  as  set  forth  in  the  said  affidavit,  not  having  received 
any  consideration  for  the  same,  the  said  defendant  was  not  liable  to 
the  said  plaintiff  for  the  payment  of  the  said  bill. 

"  3.  Because  the  said  plaintiff,  as  set  forth  in  the  said  affidavit,  knew 
that  the  said  defendant  purchased  the  goods  for  the  value  of  which  the 
said  bill  was  given,  as  agent  for  a  certain  Richard  Jukes,  to  whom  and 
upon  whose  credit  they  were  accordingly  furnished." 

Mr.  Broom,  for  the  plaintiff  in  error,  argued 

That  the  affidavit  of  defence  was  sufficient.  Story  on  Agency,  260. 
Meyer  v.  Barker,^  Mc  parte  Harcroft,''  Kidson  v.  Dilworth,^  Hopkins 
V.  Mehaffy.* 

Mr.  C.  Ingersoll,  contra,  cited  Philadelphia  Library  Co.  v.  Ingham,' 
Miller  v.  Spreeher,'  Campbell  v.  Baker.' 

The  opinion  of  the  court  was  delivered  by 

RoGEES,  J.  It  is  a  well-established  rule  of  law  that,  when  an  agent 
names  his  principal,  the  principal  is  responsible,  not  the  agent.  But 
the  agent  must  name  his  principal  as  the  person  to  be  responsible.  It 
is  alleged  that  the  affidavit  of  defence  is  defective  in  this  particular, 

1  6  Binn.  234.  «  12  Ves.  352. 

s  5  Price,  564  ;  2  Eng.  Exch.  Kep.  311.  *  11  Serg.  &  Kawle,  126. 

6  1  Wharton,  72.  °  2  Yeates,  162. 

7  2  Watts,  83. 
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that  the  defendant  omits  to  aver  that  the  goods  were  sold  on  the 
credit  of  the  principal  alone.  The  affidavit  must  receive  a  reasonable 
construction,  and  the  words  used  must  be  understood  in  their  ordinary- 
sense.  Giving  its  language  its  usual  import,  the  defendant  substan- 
tially avers  that  the  principal  alone  was  held  responsible ;  that  the  bill 
of  exchange  was  intended  by  both  the  contracting  parties  in  the  nature 
of  an  order  on  the  principal  for  the  money,  without  any  idea  that  iu 
any  event  the  drawer  was  to  be  liable  on  the  bill.  The  defendant  says 
that  the  name  of  his  principal  was  disclosed  by  him  to  the  plaintiff, 
at  and  before  the  time  of  the  purchase.  "The  merchandise  was  .fur- 
nished to  his  principal  upon  the  credit  and  for  the  use  of  his  principal." 
As  there  can  be  no  doubt  the  defendant  meant  to  assert  that  the  goods 
were  furnished  for  the  use  of  the  principal  alone,  it  is  equally  clear  that 
we  must  understand  him  to  say  that  they  were  furnished  on  his  credit 
alone.  It  is  the  obvious  and  natural  import  of  the  language  of  the 
affidavit.  They  constitute  one  sentence,  and  the  same  construction 
must  be  applied  to  each.  If  this  was  the  contract,  the  face  of  the 
instrument  cannot  alter  the  case,  as  is  held  in  Emmet  v.  Sharp.^  As 
between  the  immediate  parties,  the  drawer  may  be  discharged  by  proof 
aliunde,  from  the  liability  arising  on  the  face  of  the  bill  itself. 

Judgment  reversed  and  a  procedendo  awarded.^ 


J.  &  J.  H.  PECK   AND   LYMAN   &   MARSH   v.  MAYO,  FOL- 

LETT,  &  Co. 

In  the  Supeeme  Couet,  Vermont,  January,  1842. 

[Reported  in  14  Vermont  Reports,  33.] 

The  opinion"  of  the  court  was  delivered  by 

Redfield,  J.  This  action  is  upon  a  promissory  note,  made  in 
Montreal,  where  the  legal  rate  of  interest  is  six  per  cent,  payable  at 
the  M.  &  F.'s  Bank,  in  the  city  of  Albany,  where  the  legal  rate  of  in- 

1  5  Whart.  288. 

2  Krumbhaar  v.  Ludeling,  8  Mart.  640;  Wolfe  a.  Jewett,  10  La.  383;  Mobley  v. 
Clark,  28  Barb.  390 ;  Miles  v.  O'Hara,  1  S.  &  R.  32,  aocwd. 

Hancock  v.  Fairfield,  30  Me.  299;  Smyth  v.  Spalding,  13  Mo.  529  (orerruled  in 
McAllister  v.  Budd,  33  Mo.  417),  contra. 

See  Knott  v.  Venable,  42  Ala.  186. 

Conf.  Mayhew  v.  Prince,  11  Mass.  54. — Ed. 

8  All  that  is  material  to  the  understanding  of  the  case  being  contained  in  this 
opinion,  the  rest  of  the  case  has  been  omitted.  —  Ed. 
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terest  is  seven  per  cent,  and  indorsed  by  the  defendants  in  this  State, 
where  the  legal  rate  of  interest  is  six  per  cent.  This  action  being 
against  the  defendants,  as  indorsers,  the  only  question  is,  what  rate  of 
interest  are  they  liable  for?  The  note  was  payable  at  a  day  certain, 
but  no  interest  stipulated  in  the  contract.  The  interest  claimed  is  for 
damages  in  not  paying  the  money  when  due. 

The  first  question  naturally  arising  in  this  case  is,  What  rate  of 
interest,  by  way  of  damages,  are  the.  signers  liable  for?  There  are 
fewer  decisions  to  be  found  in  the  books,  bearing  directly  upon  this 
subject,  than  one  would  naturally  have  expected.  It  is  an  elementary 
principle,  upon  this  subject,  that  all  the  incidents  pertaining  to  the 
validity  and  construction,  and  especially  to  the  discharge,  performance, 
or  satisfaction  of  contracts,  and  the  rule  of  damages  for  a  failure  to 
perform  such  contract,  will  be  governed  by  the  lex  loci  contractus. 
This  term,  as  is  well  remarked  by  Mr.  Justice  Story,  in  his  Conflict  of 
Laws,  248,  may  have  a  double  meaning  or  aspect ;  and  that  it  may 
indifferently  indicate  the  place  where  the  contract  is  actually  made,  or 
that  where  it  is  virtually  made,  according  to  the  intent  of  the  parties, 
that  is,  the  place  of  performance.  The  general  rule  now  is,  I  appre- 
hend, that  the  latter  is  the  governing  law  of  the  contract.  Hence,  the 
elementary  principle  undoubtedly  is  that  the  rate  of  interest,  whether 
stipulated  in  the  contract,  or  given  by  way  of  damages  for  the  non- 
performance, is  the  interest  of  the  place  of  payment.^  .  .  . 

Having  thus,  as  we  think,  satisfactorily  shown  that  the  settled  rule 
of  law  upon  this  subject  will  render  the  makers  of  these  notes  liable 
for  the  interest  of  the  State  of  New  York,  it  is  needless  to  spend  time 
in  regard  to  the  defendants,  who  are  the  first  indorsers,  and  thus  stand 
in  the  place  of  the  drawer  of  a  bill  of  exchange.  The  contract  of  the 
drawer  of  a  billj  and  the  indorser  of  a  note,  is  collateral  to  that  of  the 
acceptor  or  maker.  They  promise  to  pay  upon  his  failure,  and  proper 
proceedings  had.  Chancellor  Kent  says,  "  The  engagement  of  the 
drawer  and  indorser  of  every  bill  is  that  it  shall  be  paid  at  the  proper 
time  and  place  ;  and,  if  it  be  not,  the  holder  is  entitled  to  indemnity  for 
the  loss  arising  from  this  breach  of  contract."  Such  is  the  language 
of  all  the  books  upon  the  subject,  and  such  is  the  only  rule  which  can 
be  made  to  look  reasonable,  or  to  consist  with  justice.     It  must  sound 

1  The  learned-  judge  here  referred  to  2  Kent  Com.  460, 461 ;  Thompson  v.  Powles, 
2  Sim.  194 ;  Harvey  v.  Archbold,  Ry.  &  M.  184 ;  Depau  v.  Humphreys,  20  Mart.  1 ; 
Story,  Confl.  Laws,  243,  246 ;  Boyce  v.  Edwards,  4  Pet.  Ill ;  Andrews  v.  Pond,  13 
Pet.  65  ;  Hosford  v.  Nichols,  1  Paige,  220 ;  Bank  of  U.  S.  v.  Daniel,  12  Pet.  32 ;  Rob- 
inson  v.  Bland,  2  Burr.  1077 ;  Fanning  v.  Consequa,  17  Johns.  511 ;  Schofield  «. 
Day,  20  Johns.  102,  to  show  that  the  elementary  principle  above  stated  was  abun- 
dantly supported  by  authority.  —  Ed. 


220  PECK  ET  AL.   V.   MAYO  ET  AL.  [CHAP.   VI. 

Strangely  in  the  ears  of  a  lawyer,  that  these  plaintiffs  may  here  recover 
of  the  defendants  the  principal  sum,  and  six  per  cent  interest,  and  that 
the  makers  of  the  note  are  still  liable  for  the  additional  one  per  cent ; 
or  that  while,  by  the  terms  of  the  contract,  the  makers  were  and  are 
bound  to  pay  seven  per  cent  interest,  the  plaintiffs,  if  they  will  sue  the 
indorsers,  must  put  up  with  less,  and  that  in  satisfaction  of  the  entire 
contract.  If  the  rate  of  interest  in  Vermont  were  ten  per  cent,  could 
any  man  suppose  the  defendants  in  this  case  liable  for  that  rate  of  in- 
terest ?  No  man,  I  apprehend,  doubts  that  the  indorser  of  a  note  or 
bill  is  liable  in  regard  to  the  principal  debt  to  the  same  extent  as  the 
original  debtor.  The  counsel  on  both  sides  agree  in  this  point.  The 
only  objection  which  has  been  urged  to  this  rule  in  regard  to  the  rate 
of  interest,  which  has  seemed  to  me  at  all  embarrassing,  is  that  it  will 
enable  persons  fraudulently  to  evade  the  usury  laws  sometimes.  This 
apprehension  induced  the  courts  in  Westminster  Hall,  for  many  years, 
to  introduce  an  exception  into  the  rules  of  construing  contracts  upon 
this  subject,  and  even  to  declare  all  contracts  entered  into  in  England, 
and  stipulating  for  a  higher  rate  of  interest  than  that  there  allowed,  to 
be  void  under  the  statutes  against  usury.  Dewar  v.  Span.^  Chancellor 
Kent,  in  a  recent  note  to  the  4th  edition  of  his  Commentaries  (vol.  2, 
p.  461),  says,  "  This  principle  has  much  to  recommend  it  for  reason- 
ableness, convenience,  and  certainty,  except  in  cases  where  the  whole 
arrangement  was  evidently  and  fraudulently  intended  as  a  cover  for 
usury."  Such  cases  should  be  treated  like  other  fraudulent  attempts 
to  evade  the  usury  laws.  But  I  apprehend  that  a  contiact  made  6owa 
fide  in  one  country  and  to  be  performed  in  another,  and  stipulating 
the  higher  rate  of  interest  of  the  latter,  is  not  usurious  with  reference 
to  the  laws  of  the  former  country.  A  contract  to  be  usurious,  by  our 
law,  must  not  only  be  made  here,  but  to  be  performed  here.  We 
regret  that  the  members  of  the  court,  after  two  arguments,  should  not 
be  more  unanimous ;  but  the  judgment  here  pronounced  is  that  of  a 
majority  of  the  members. 

Judgment  reversed  and  new  trial,  unless  the  parties  consent  to  enter 
judgment  according  to  the  rule  entered  into  in  the  County  Court. 

By  consent,  judgment  for  plaintiff  according  to  the  rule.'' 

1  3  T.  R.  425. 

2  Bank  of  Illinois  v.  Brady,  3  McL.  268  (semhle) ;  Mullen  v.  Morris,  2  Barr,  85, 
accord.  —  Ed. 
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HICKS  V.  HINDE  and  OTHEKS. 

In  thb  Supreme  Court,  Saratoga  Special  Term,  New  York, 
BEFORE  Paige,  J.,  October,  1850. 

[Reported  in  9  Barbour,  528.] 

This  was  an  action  brought  upon  a  draft,  dated  Aug.  1, 1848,  drawn 
by  the  defendant  Hinde  as  agent,  on  the  defendant  L.  T.  Beardsley,  in 
favor  of  the  plaintiff  Hicks,  for  $120.82.  Hinde  signed  the  draft,  "  John 
Hinde,  agent."  The  draft  was  accepted  by  Beardsley,  but  was  not 
paid  by  him  when  it  became  due.  It  was  protested  for  non-payment, 
and  notice  was  given  to  Hinde.  Hinde,  at  date  of  the  draft,  had 
charge  of  a  factory  in  Waterford,  for  Beardsley,  as  his  agent.  Beards- 
ley authorized  Hinde  to  draw  the  draft  as  his  agent.  It  was  drawn 
for  rent  due  by  Beardsley  to  Hicks.  Hicks,  Hinde,  and  Beardsley 
were  together  at  the  time  the  draft  was  given,  and  accepted  by  Hicks. 
When  he  accepted  the  draft,  Hicks  knew  that  Hinde  was  Beardsley's 
agent,  and  that  Hinde  was  authorized  by  Beardsley  to  draw  the  draft 
as  his  agent,  and  that  he  signed  it  as  such  agent.  The  plaintiff 
objected  to  all  parol  evidence  in  relation  to  the  draft.  The  cause  was 
tried  by  the  court,  a  jury  being  waived  by  the  parties. 

M  F.  Billiard,  for  the  plaintiff. 

W.  H.  King,  for  the  defendant  Hinde. 

Paige,  J.  It  is  insisted,  on  the  part  of  the  plaintiff,  that  Hinde  is 
personally  liable  on  the  draft,  as  it  does  not  appear  on  the  face  of  the 
draft  that  he  signed  it  as  agent  of  Beardsley.  It  is  also  insisted  that 
parol  evidence  is  inadmissible  to  explain,  add  to,  or  vary  the  draft. 
The  case  of  Pentz  v.  Stanton  ^  is  cited  in  support  of  these  propositions. 
In  that  case,  one  West  was  the  agent  of  a  manufacturing  establish- 
ment, and  as  such  purchased  a  quantity  of  dyestuffs  for  the  use  of 
the  factory,  without  disclosing  the  name  of  his  principal,  and  the  bill 
of  goods  was  made  out  against  West  as  agent,  withoiit  stating  the 
name  of  the  principal,  and  West  as  agent  drew  a  draft  on  one  Carey, 
in  favor  of  the  plaintiff,  for  the  price  of  the  goods,  and  signed  the 
draft,  "  H.  F.  West,  agent."  The  name  of  the  principal  was  not  dis- 
closed to  the  plaintiff  by  the  agent  at  the  time  of  the  purchase  of 
the  goods  and  giving  of  the  draft,  and  the  agent  did  not  inform  the 
plaintiff  that  he  was  authorized  by  his  principal  to  draw  the  draft  as 
his  agent.  In  this  case,  the  name  of  the  principal  was  disclosed,  and 
the  plaintiff  knew  that  Hinde  was  authorized  by  Beardsley,  his  prin- 

1  10  Wend.  271. 
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cipal,  to  draw  the  draft  in  question  as  his  agent,  and  that  he  actually 
signed  it  as  such  agent.  It  appeared  from  the  evidence  that  Hinde 
did  not  intend  to  bind  himself  personally.  If  he  had  added  to  his 
signature  "  agent  for  L.  T.  Beardsley,"  instead  of  agent  merely,  it  will 
be  conceded  that  he  would  not  have  been  personally  bound.  Brock- 
way  V.  Allen,'  Randall  v.  Van  Vechten,^  Skinner  v.  Dayton,'  Bank  of 
Columbia  v.  Patterson,*  White  v.  Skinner ; "  2  Kent's  Com.  630,  and 
note  a,  6th  ed. ;  4  Wend.  285  ;  15  Johns.  1.  A  contract  not  necessary 
to  be  in  writing  under  seal  will  be  binding  on  the  principal,  if  it 
appears  in  any  part  of  the  instrument  that  it  was  intended  to  be  exe- 
cuted by  his  agent  for  him,  in  the  character  of  agent  merely.  Evans 
V.  Wells,"  per  Chancellor  Walworth.  The  case  of  Hills  v.  Ban- 
nister '  was  overruled  by  the  case  of  Brockway  v.  Allen.'  If,  in 
Taft  V.  Brewster,*  it  had  been  shown  that  the  Baptist  Society  of 
Richfield  was  a  corporation,  and  that  the  bond  given  by  the  defend- 
ants was  given  for  a  corporate  debt,  and  that  the  defendants  were 
authorized  to  execute  the  bond,  they,  as  the  law  is  now  understood, 
could  not  have  been  held  to  be  personally  liable.  In  Mott  v.  Hicks,' 
where  a  note  was  made  payable  to  J.  Horsefield  or  order,  and 
indorsed  by  him  "J.  Horsefield,  agent,"  it  was  held  that  although 
nothing  appeared  to  show  that  he  was  in  fact  agent,  yet  he  was  not 
liable  as  indorsev.  The  indorsement  was  regarded  as  special,  and 
equivalent  to  a  declaration  that  the  indorser  would  not  be  personally 
liable.  1  Cowen,  534,  538.  The  acceptor  of  a  bill  of  exchange,  like 
the  maker  of  a  note,  is  considered  as  the  original  and  principal  debtor, 
and  primarily  liable ;  and  the  drawer  and  indorsers  are  considered  as 
sureties,  liable  as  such,  guaranteeing  the  performance  of  the  principal's 
contract.  Chitty  on  Bills,  26,  192.  The  engagement  of  the  drawer, 
like  that  of  an  indorser,  is  conditional ;  viz.,  that  he  will  pay  the  bill, 
provided  it  is  presented  in  proper  time  to  the  acceptor  and  he  fails  to 
pay  it,  and  provided  also  that  he  is  duly  notified  of  the  dishonor  of 
the  bill.  20  John.  366.  The  drawer  may,  like  an  indorser,  add  to 
his  signature  restrictive  or  qualifying  words,  to  exempt  himself  from 
personal  liability.  Chitty  on  Bills,  32-34,  234.  A  transfer  by  in- 
dorsement of  a  bill  is  equivalent  in  its  effect  to  the  drawing  of  a 
bill;  the  indorser  being,  in  almost  every  respect,  considered  as  a  new 
drawer  on  the  original  drawee.  Chitty  on  Bills,  241  ;  1  Salk.  133. 
And  a  promissory  note  indorsed  may  be  declared  on  as  a  bill  of 
exchange.  The  maker  of  the  note  stands  in  the  situation  of  the 
acceptor  of  a  bill.     Chitty  on  Bills,  241,  242.    The  obligation  which  an 

1  17  Wend.  40.  «  19  John.  60.  «  19  John.  554,  548. 

*  7  Cranch,  299,  307.  »  13  John.  307.  «  22  Wend.  335. 

'  8  Cowen,  31.  «  9  John.  344.  »  1  Cowen,  514. 
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indorsement  imposes  on  the  indorser  to  the  indorsee,  and  the  mode  in 
which  that  obligation  may  be  extinguished,  is  in  all  respects  exactly- 
similar  to  that  which  a  drawer  of  a  bill  is  under  to  the  payee.  And 
Lord  EUenborough,  in  Ballingalls  v.  Gloster,  says,  "  When  it  is  laid 
down  that  an  indorser  stands  in  all  respects  in  the  same  situation  as  a 
drawer,  all  th6  consequences  follow  which  are  attached  to  the  situation 
of  the  latter."  Chitty  on  Bills,  241,  242, 10th  Am.  from  9th  Lond.  ed. 
If  the  drawer  of  an  accepted  bill  is,  like  an  indorser,  considered  as  a 
surety,  and  stands  in  all  respects  in  the  same  situation  as  an  indorser, 
and  may  like  an  indorser  add  to  his  signature  restrictive  or  qualifying 
words  to  exempt  himself  from  personal  liability,  it  would  seem  neces- 
sarily to  follow  that  whatever  restrictive  Or  qualifying  words  exempt 
an  indorser  from  personal  liability  will  have  a  like  effect  upon  a 
drawer,  when  added  to  his  signature.  If  this  proposition  cannot  be 
disputed,  then  the  case  of  Mott  v.  Hicks  ^  disposes  of  this  case. 
There  the  addition  by  the  indorser,  to  his  indorsement,  of  the  word 
"  Agent,"  was  held  to  be  equivalent  to  a  declaration  that  he  would  not 
be  personally  liable.  Why  should  not,  upon  principle,  the  same  effect 
flow  from  the  addition  of  the  same  word  by  Hinde  to  his  signature  to 
the  draft  in  question  ? 

There  are  some  cases  of  ambiguities,  where  the  words  are  equivocal, 
but  which  admit  of  precise  and  definite  application  by  resorting  to 
the  circumstances  under  which  the  instrument  was  made.  In  such 
cases,  parol  evidence  is  admissible  of  the  circumstances  attending  the 
transaction.  2  Cow.  &  Hill's  Notes,  1358 ;  Persil  v.  Dickson.''  In 
Storer  w.  Logan,'  being  an  action  by  the  payee  against  the  drawee  of 
a  bill  of  exchange,  parol  evidence  was  received  of  verbal  conditions 
and  restrictions,  subject  to  which  an  absolute  written  engagement  of 
the  drawee  to  accept  the  bill  was  made,  such  verbal  conditions  and 
restrictions  having  been  communicated  to  the  payee  by  the  drawer  at 
the  time  the  bill  was  drawn.  So,  in  case  of  a  blank  indorsement  of  a 
note  or  bill  of  exchange,  contemporaneous  parol  stipulations  showing 
that  the  indorsement  was  intended  to  be  restrictive  are  admissible 
in  evidence,  upon  the  principle  that  the  written  engagement  is  left 
incomplete  by  the  parties.  2  Cowen  &  Hill's  Notes,  1473 ;  11  Mass. 
31. 

In  Louisiana,  a  person  may  draw  as  agent,  upon  his  principal,  for  a 
debt  not  personal  to  himself,  but  due  by  the  principal  to  the  payee, 
without  expressing  the  agency  on  the  face  of  the  bill.  Wolfe  v. 
Jewett.*  In  the  Mech.  Bank  of  Alexandria  v.  The  Bank  of  Columbia,^ 
where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  a  bank, 

1  1  Cowen,  514.  ^  i  Mason's  Eep.  10  to  12.  3  9  Mass.  55. 

4  10  Curry,  Louis.  Rep.  383.  '  5  Wheat.  326. 
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but  without  affixing  to  his  signature  his  title  of  cashier,  parol  evidence 
was  received  to  show  that  he  signed  the  check  as  cashier. 

But  I  prefer  to  place  the  decision  of  this  case  upon  the  ground  that 
the  drawing  of  the  draft  by  Hinde  is  restrictive  ;  and  that  the  addition 
of  the  word  "  agent  "  was,  as  was  held  in  Mott  v.  Hicks,  equivalent  to  a 
declaration  that  he  would  not  be  held  personally  responsible  on  the  draft. 
This  case  may  be  distinguished  from  the  case  of  Pentz  v.  Stanton. 
In  that  case,  the  name  of  the  principal  was  not  disclosed  to  the  vendor, 
by  the  agent,  at  the  time  of  the  purchase  of  the  goods  and  giving  of 
the  draft  for  the  price  of  the  goods.  The  non-disclosure  of  the  prin- 
cipal made  the  agent  personally  liable  for  the  goods.  And,  being  so 
liable,  it  was  proper  he  should  be  held  personally  liable  on  the  draft. 
Dunlap's  Paley  on  Agency,  371;  2  Kent's  Com.  630;  20  Wend.  434, 
per  Chancellor.  In  the  case  of  Stackpole  v.  Arnold,^  the  agent 
affixed  his  own  signature  to  the  promissory  notes  on  which  the  suit 
was  brought,  without  any  superadded  restrictive  or  qualifying  words ; 
and  at  the  time  he  gave  the  notes  he  did  not  disclose  to  the  payee  the 
name  of  his  principal.  Neither  that  case,  nor  either  of  the  other 
cases  relied  on  in  the  case  of  Pentz  v.  Stanton,  resemble  the  present 
case. 

Upon  the  whole,  I  have  come  to  the  conclusion  that  the  defendant 
Hinde  is  not  personally  liable  on  the  draft  in  question.  Judgment 
must  therefore  be  entered  in  his  favor.'' 


BABCOCK  AND  Others  v.  BEMAN. 
In  the  Court  of  Appeals,  New  York,  June,  1854. 

[Reported  in  11  New  York  Kepoiis,  200.] 

Appeal  from  a  judgment  of  the  New  York  Common  Pleas.  Bab- 
cock  and  others  sued  Beman,  as  indorser  of  a  promissory  note  made  by 
Adam  Smith  &  Co.,  and  payable  to  Beman.  The  complaint  set  forth 
the  facts  necessary  to  charge  the  defendant  as  indorser,  taking  no 
notice  of  the  addition  annexed  to  his  name  in  the  body  of  the  note 
and  in  the  indorsement,  as  hereafter  mentioned.  The  answer  averred 
that  the  note  and  indorsement  were  in  the  following  words :  — 

'  11  Mass.  Eep.  27. 

2  McAllister  v.  Budd,  83  Mo.  417  (overruling  Smyth  ^.  Spalding,  13  Mo.  529), 
accord. 

Tucker  Co.  i;.  Fairbanks,  98  Mass.  101 ;  Tannatt  v.  Rocky  M't.  Bank,  1  Col.  T. 
278,  contra.  —  Ed. 
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"  Four  months  after  date,  -we  promise  to  pay  to  the  order  of  R. 
Beman,  Treas.,  five  hundred  dollars,  value  received. 

"Adam  Smith  &  Co." 
Indorsed,  "  R.  Beman,  Treasurer." 

The  answer  further  alleged  that  the  defendant  was  the  treasurer  of 
the  Union  Manufacturing  Company  at  Raritan, —  a  corporation  created 
under  the  laws  of  New  Jersey,  —  and  as  such  had  authority  to  receive 
the  note  and  to  indorse  it  to  the  plaintiffs,  of  which  they  had  notice ; 
that  the  company  was  indebted  to  the  plaintiffs  for  goods  sold  ;  that 
the  defendant,  having  received  the  note  as  treasurer  of  the  company, 
indorsed  it  as  treasurer,  and  not  individually,  and  that  the  plaintiffs 
received  it  as  an  obligation  of  the  company,  on  account  of  said  debt, 
and  not  otherwise. 

The  plaintiffs  demurred,  alleging  that  the  answer  did  not  set  forth 
any  defence.  The  Common  Pleas  gave  judgment  for  the  defendant ; 
and  the  plaintiffs  appealed  to  this  court. 

A.  F.  Smith,  for  the  appellants. 

Thomas  Darlington,  for  the  respondent. 

Denio,  J.  The  indorsement  of  a  pi'omissory  note,  or  bill  of  ex- 
change, effects  two  different  and  distinct  purposes.  It  is  a  present 
transfer  and  assignment  of  the  paper  to  the  indorsee,  and  an  executory 
contract  by  which  the  indorser  agrees,  upon  certain  conditions,  to  pay 
the  amount  of  the  note  or  bill  himself.  There  can  be  no  regular  in- 
dorsement which  does  not  ipso  facto  transfer  the  paper;  but  it  is  not 
absolutely  essential  that  it  should  also  contain  the  collateral  contract. 
Chitty  on  Bills,  254 ;  Rice  v.  Stearns.  The  defendant  in  this  case 
indorsed  the  note  in  question  by  writing  his  name  upon  it,  and  adding 
the  word  "treasurer,"  and  the  note  itself  was  payable  to  him, with  the 
addition  of  the  usual  abbreviation  of  the  same  word.  The  answer 
shows  that  the  defendant,  when  he  made  the  indorsement,  was  the 
treasurer  of  a  manufacturing  corporation,  and  that  this  was  known  to 
the  plaintiffs,  who  received  the  note  thus  indorsed  on  account  of  a 
demand  which  they  had  against  the  corporation.  The  question  is 
whether  this  was  a  qualified  indorsement,  passing,  as  it  clearly  did,  the 
interest  in  the  note,  but  without  any  other  contract  on  the  part  of  the 
defendant.  This  question  was  decided  against  the  plaintiffs  in  the 
Supreme  Court  more  than  thirty  years  ago,  and  has  since  been  acqui- 
esced in  by  the  profession  ;  and,  I  have  no  doubt,  has  been  extensively 
acted  on  by  business  men.  In  Mott  v.  Hicks,'  the  only  material  ques- 
tion was  whether  a  witness  named  -Houseman  was  competent  to  tes- 
tify, he  having  been  objected  to  on  the  ground  of  interest.     He  had 

1  1  Cowcn,  513. 
VOL.  II.  15 
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indorsed  a  note  made  by  a  manufacturing  corporation,  payable  to  his 
order,  adding  to  his  name  the  word  "  agent."  His  name  as  payee  in  the 
note  had  no  addition  annexed  to  it,  but  it  was  proved  that  the  plaintiff 
was  privy  to  the  consideration  upon  which  it  was  given  and  indorsed ; 
and  that  considenition  was  a  debt  due  from  the  corporation.  If  House- 
man was  personally  liable  on  this  indorsement,  he  was  interested  and 
incompetent  as  a  witness  ;  otherwise,  he  was  not.  The  court  held  that 
it  was  a  qualified  indorsement,  operating  as  a  transfer  of  the  note,  but 
not  containing  a  contract  to  pay.  Chief  Justice  Savage  dissented,  on 
the  ground  that  it  had  not  been  proved,  except  by  Houseman  himself, 
that  he  was  agent  of  the  company,  and  that  the  note  was  payable  to 
him  individually.  In  these  two  particulars,  the  situation  of  this  defend- 
ant is  more  favorable  than  that  of  Houseman.  It  has  been  held  that 
an  indorsement  of  a  note  to  the  cashier  of  a  moneyed  corporation,  by 
adding  the  word  "  cashier"  to  his  name  in  the  indorsement,  is  a  trans- 
fer to  the  corporation,  where  that  was  the  design  of  the  transaction. 
Watervliet  Bank  v.  White.^  So  this  note  before  the  indorsement 
may  be  considered  as  having  been  the  property  of  the  manufacturing 
corporation,  it  being  substantially  averred  that  such  was  the  nature 
and  intent  of  the  transaction  upon  which  it  was  given.  The  case  of 
Mott  V.  Hicks  is,  therefore,  a  direct  adjudication  upon  this  very  point, 
by  the  highest  court  of  original  jurisdiction  in  this  State;  and  it  has 
been  acquiesced  in  and  regarded  as  the  law  for  a  great  length  of  time. 
The  question  was,  in  the  highest  degree,  practical,  and  of  more  fre- 
quent occurrence  than  almost  any  other.  It,  moreover,  related  to 
commercial  paper,  in  respect  to  which  it  is  of  the  utmost  importance 
that  the  decisions  of  the  courts  should  be  stable,  so  that  they  may  be 
relied  on  with  confidence  by  the  community.  We  should  be  there- 
fore most  reluctant  to  dejsart  from  the  principle  of  the  case,  even 
could  it  be  successfully  questioned  as  not  in  harmony  with  legal  anal- 
ogies or  antecedent  cases.  We  think,  however,  it  is  not  subject  to 
any  such  criticism.  It  has  been  followed  in  principle  in  Brockway  v. 
Allen ''  and  in  Hicks  v.  Hinde,  and  has  not  been  questioned,  so  far  aa 
we  know,  by  any  case. 

The  judgment  of  the  Common  Pleas  should  therefore  be  afiirmed. 

Edwaeds,  J.,  also  delivered  an  opinion  in  favor  of  afiirmance. 

Johnson,  Parker,  and  Allen,  JJ.,  concurred. 

Seldbn",  J.,  was  in  favor  of  reversing  the  judgment. 

Gakdinee,  C.  J.,  and  Ruggles,  J.,  took  no  part  in  the  decision. 

Judgment  affirmed? 

1  1  Denio,  608.  =  17  Wendell,  41. 

3  Mott  V.  Hicka,  1  Cow.  513,  537-539 ;  Davis  v.  Henderson,  25  Miss.  549 ;  Bowne 
V.  Douglass,  38  Barb.  312,  accord. 

See  FassLQ  v.  Hubbard,  55  N.  Y.  465.  — Ed. 
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BOWEN  AiiTD  Others  v.  NEWELL. 

Ix   THE    COUET    OF   APPEALS,    NeW   YoRK,    DECEMBER,   1855. 
[Reported  in  13  New  York  Reports,  290.] 

Action  in  the  Superior  Court  of  the  city  of  New  York  against  the 
drawers  and  indorser  of  an  instrument  of  which  the  following  is  a 
copy :  — 

"  $2,000.  New  York,  Oct.  5,  1849. 

"  Cashier  of  Thompson  Bank, 

"  Pay  Zenas  Newell,  or  order,  two  thousand  dollars,  on  the  12th  inst. 

(Signed)       "B.  Sbarls  &  Son." 
(Indorsed)       "  Zenas  Newell." 

Newell  defended  on  the  ground  that  he  was  not  charged  as  indorser. 
The  action  was  twice  tried.  Upon  the  first  trial,  the  plaintiff  had 
judgment,  which  was  reversed  by  this  court.  See  4  Selden,  190.  The 
cause  was  again  tried,  when  judgment  again  was  rendered  in  favor  of 
the  plaintiff.  See  2  Duer's  S.  C.  R.  584,  for  a  statement  of  the  case, 
and  the  reasons  of  the  court  below  for  the  judgment.  From  this  judg- 
ment, the  defendant,  Newell,  appealed  to  this  court. 

The  Thompson  Bank  was  a  banking  institution  located  and  doing 
business  in  the  State  of  Connecticut.  The  drawers  of  the  check  were 
accustomed  to  keep  an  account  and  do  business  with  it.  They,  as  also 
the  indorser  and  the  plaintiffs,  did  business  in  the  city  of  New  York. 
The  check  was  drawn,  indorsed,  and  negotiated  to  the  plaintiffs  in 
that  city  the  day  it  bears  date.  It  was  presented  at  the  Thompson 
Bank  for  payment,  and  payment  was  there  demanded  and  refused  on 
the  12th  of  October,  and  notice  of  such  presentment,  demand,  and 
refusal  was  then  given  to  the  drawers  and  indorser.  The  opinion  of 
Johnson,  J.,  states  suiBciently  the  other  facts  on  which  the  decision  of 
the  case  in  this  court  depended. 

C.  T.  Porter,  for  the  appellant. 

Asa  Child,  for  the  respondents. 

Johnson,  J.  When  this  case  was  before  this  court  upon  a  former 
occasion,  its  discussion  and  decision  chiefly  involved  the  inquiry 
whether,  by  the  law-merchant,  the  instrument  declared  on  was  such 
that  days  of  grace  were  or  were  not  to  be  allowed  upon  it.  Upon  that 
question,  we  were  of  opinion  that  it  was  entitled  to  days  of  grace.  We 
were  further  of  opinion  that  the  usage  of  the  Thompson  Bank  did  not 
control  the  rights  of  the  parties  in  this  respect. 

As  the  case  now  presents  itself,  it  appears  that,  by  the  law  of  the 
State  of  Connecticut,  where  this  paper  was  to  be  paid,  it  was  payable 
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upon  the  day  when,  by  its  tenor,  it  became  due,  without  grace.  What 
the  law  of  a  foreign  country  is  can  only  be  determined  upon  evidence  : 
it  is  a  question  of  fact.  The  Superior  Court  has  decided  upon  evi- 
dence, derived  from  the  best  sources,  and  of  the  most  unquestionable 
character,  that  such  is  the  law  of  Connecticut,  and  we  see  no  ground 
to  doubt  the  correctness  of  that  conclusion.  Nor  is  there  any  more 
room  to  doubt  that,  by  the  law  of  this  State,  the  law  of  Connecticut 
is  to  control  and  govern,  in  respect  to  the  allowance  of  grace  upon  a 
bill  of  exchange  or  check  drawn  upon  and  payable  at  a  bank  in  that 
State.     Story,  Conf.  of  Laws,  2d  ed.  §  361. 

The  judgment  should  be  affirmed.  Judgment  accordingly} 


WOOD,  BACON,  &  CO.  v.  KELSO. 
In  the  StrPBBME  Court,  Pennsylvania,  1856. 

[Reported  in  27  Pennsylvania  Reports,  241.] 

Eeroe  to  the  Court  of  Common  Pleas  of  Erie  County. 

This  case  arose  upon  the  following  case  stated :  — 

"Now,  to  wit.  May  19,  1856,  it  is  agreed  by  andtietween  the  parties 
to  this  suit  by  their  attorneys  that  judgment  shall  be  entered  in  this 
case  against  the  defendant  and  in  favor  of  the  plaintiffs,  and  liqui- 
dated at  the  sum  of  ten  hundred  and  forty-one  dollars  and  twenty- 
six  cents,  with  costs  of  suit,  release  of  errors,  &c.,  with  interest  from 
this  date. 

"  It  is  further  agreed  that  the  note  upon  which  this  suit  was  brought 
was  made  at  Erie,  Pennsylvania,  to  be  paid  at  the  Merchants'  Bank  in 
the  city  of  New  York  (pro  ut,  copy  annexed).  It  is  further  agreed 
that  the  exchange  between  the  cities  of  Erie  and  New  York  is  one- 
half  of  one  per  cent  in  favor  of  New  York.  It  is  further  agreed 
to  submit  to  the  Court  of  Common  Pleas  the  question  whether  the 
plaintiffs  are  entitled  to  recover  in  this  suit  the  exchange  on  New 
York,  in  addition  to  the  debt  and  interest.  If  so,  the  court  is  to 
increase  the  amount  of  the  judgment  as  liquidated  above  to  the  sum 
of  ten  hundred  and  forty-six  dollars  and  forty-five  cents,  with  costs, 
&c.  If  not,  then  judgment  to  remain  at  the  amount  above  liquidated, 
either  party  to  be  entitled  to  a  writ  of  error." 

1  Washington  Bank  v.  Triplett,  1  Pet.  25 ;  Thorp  v.  Craig,  10  Iowa,  461 ;  Goddin 
V.  Shipley,  7  B.  Mon.  575;  Vidal  v.  Thompson,  11  Mart.  23,  24  {semhle) ;  Cribbs  ti. 
Adams,  13  Gray,  597  (semhle)  ;  Bank  of  Orange  v.  Colby,  12  N.  H.  520;  Hatchery. 
McMorine,  4  Dev.  124  (semhle) ;  Bryant  v.  Edson,  8  Vt.  325;  Blodgett  v.  Durgin,  32 
Vt.  361 ;  Walsh  v.  Dart,  12  Wis.  635,  accord.  —  Ed. 
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Copy  of  Note. 

"  Erie,  Pa.,  January  9,  1855. 
^"^.    $965.94. 

Ti  g  "Three  months  after  date,  value  received,  I  promise  to 
g  %,  pay  to  the  order  of  Edwin  J.  Kelso,  at  the  Merchants'  Bank 
o  |,  in  the  city  of  New  York,  nine  hundred  sixty-five  -^^  dol- 
^   o    lars.  J.  H.  Fullekxon." 

"    Indorsed,  "  Edwin  J.  Kelso." 

Upon  which  the  court  below  (Galbkaith,  P.  J.)  entered  judgment 
in  favor  of  the  defendant ;  which  entry  of  judgment  was  assigned  for 
error  in  this  court. 

Grant,  for  plaintiffs  in  error.  The  defendant  is  an  indorser  of  the 
note,  and  hence  a  new  maker  and  an  original  promisor.  Byles  on 
Bills,  113,  117.  This  is  a  promise  by  him  to  deliver  the  amount  of 
money  in  the  note  mentioned,  according  to  its  terms.  He  did  not 
do  it,  and  the  plaintiffs  are  entitled  to  be  reimbursed  the  damages  actu- 
ally sustained.  Andrews  v.  Pond,'  Bank  of  the  United  States  v. 
Daniel,^  Mellish  and  A^iother  v.  Simeon ;  3  Kent,  chap.  44,  tit.  "  Of 
the  Measure  of  Damages,"  7  ed.  p.  151 ;  Grimshaw  v.  Bender ; »  Code 
de  Commerce,  b.  1,  tit.  8,  177,  186;  Pardessus,  Droit  Coram,  t.  II. 
art.  437 ;  Grant  v.  Healey,*  Canegie  et  al.  v.  Morrison  et  al.  ;  °  Story  on 
Bills,  §  152 ;  Taan  v.  Le  Gaux,^  Cropper  v.  Nelson,'  Stuart  v.  Ralston,' 
Denston  v.  Henderson,'  Graves  v.  Dash  ; '"  Chitty  on  Bills,  424 ;  Byles 
on  Bills,  329. 

Sabbitt,  for  defendant,  contended  that  exchange  was  not  allowable 
on  promissory  notes,  and  referred  to'Martin  v.  Franklin,"  Schofield  v. 
Day,i2  Adams  v.  Cordis ; '«  Act  of  30th  March,  1821,  and  13th  May,  1850, 
relative  to  damages  on  bills ;  Lloyd  v.  McGarr." 

January  10,  1857,  the  opinion  of  the  court  was  delivered  by 

LowEiE,  J.  The  difference  of  exchange  is  uniformly  allowed  on 
bills  of  exchange,  unless  where  there  is  a  statutory  substitute  for  it ; 
but  the  cases  cited  from  New  York  and  Massachusetts  show  that  the 
rule  there  does  not  extend  to  other  kinds  of  debts,  and  according  to 
one  of  them,  20  Johns.  102,  not  even  to  promissory  notes  payable  at  a 
particular  place.     Those  cases  even  restrict  the  recovery  by  measuring 

1  13  Pet.  76.  2  12  Pet.  54,  55. 

8  6  Mass.  162 ;  note  to  Id. :  "  Where  a  balance  is  due  on  an  account  payable  in  a 

foreign  country,  the  creditor,  if  he  sues  for  the  same  in  another  country,  is  entitled 
to  be  paid  at  the  rate  of  exchange." 

4  3  Sum.  523.                               5  2  Met.  «  1  Y.  204. 

7  3  W.  C.  C.  R.  125.                   8  2  Miles,  268.  »  13  Johns.  322. 

10  13  Johns.  16.                             "1  4  Johns.  126.  "  20  Johns.  102. 

iJ  8  Pick.  260.  "  8  Barr,  482. 
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the  pound  sterling  at  the  par  of  exchange,  $4.44,  and  not  at  the  real 
or  current  value,  $4.80,  or  more.  Yet  Story  (Conf.  of  Laws,  §§  SOS- 
SIS,  Bills  of  Exchange,  §§  150-152)  and  Sedgwick  (Damages,  240)' 
show  that  the  weight  of  authority  is  decidedly  against  these  results, 
and  we  do  not  find  any  cases  that  support  them.  | 

Our  own  case  of  Lee  v.  Wilcocks  ^  is  not  clearly  reported ;  but  the 
exchange  value  at  least  was  allowed  in  a  case  of  foreign  money,  and 
the  court  calls  this  the  settled  rule.  It  was  allowed  on  a  common  debt 
in  Smith  v.  Shaw ;  ^  and,  in  Delegal  v.  Naylor,^  the  exchange  value  of 
foreign  money  and  the  rate  of  exchange  or  transmission  were  allowed, 
and  the  court  ordered  the  prothonotary  to  calculate  the  difference. 

We  content  ourselves  with  a  mere  reference  to  the  other  cases  : 
3  Wheat.  146  ;  1  Bald.  302  ;  3  Sumn.  523  ;  2  B.  &  Ad.  78  ;  1  P.  Wms. 
395;  2  Bro.  P.  C.  72;  11  Ves.  314;  1  Eq.  Ca.  Ab.  288;  2  Id.  533. 
See  also  2  McLean,  581 ;  3  Bos.  &  P.  335.  These  cases  seem  to 
include  all  sorts  of  cases  where  money  is  properly  payable  in  one  place, 
and  the  creditor  is  under  the  necessity  of  resorting  to  another  place  to 
collect  it ;  and  they  allow  the  diiference  of  exchange.  But  we  confine 
ourselves  to  the  question  before  us,  and  decide*that  where  a  promissory 
note  is  made  expressly  payable  at  a  particular  place,  and  is  dishonored 
there,  so  that  the  holder  is  compelled  to  seek  payment  elsewhere,  he  is 
entitled  to"  the  difference  of  exchange,  if  there  be  any.  In  such  a  case, 
we  always  allow  interest  according  to  the  law  of  the  place  appointed 
for  payment ;  and  the  difference  of  exchange  is  sometimes  a  more 
important  element,  and  its  allowance  is  essential  to  a  full  performance 
of  the  contract,  and  we  do  not  see  why  it  should  be  refused. 

The  judgment  of  the  Court  of  Common  Pleas  is  reversed,  and  judg- 
ment is  now  here  entered  for  the  plaintiffs  for  the  sum  of  $1,046,  with 
interest  from  the  19th  May,  1856,  and  costs,  and  the  record  is  remitted 
for  execution.* 

1  5  Ser.  &  R.  48.  2  2  W.  C.  C.  E.  167.  »  7  Bing.  460. 

'  Howard  v.  Central  Bank,  3  Ga.  375,  accord. 

Loud  V.  Merrill,  47  Me.  361,  contra. 

Whenever  an  action  is  brought  in  one  jurisdiction  to  recover  money  payable  in 
another  jurisdiction,  the  amount  of  the  plaintiff's  judgment  will  vary  according  to 
the  actual  rate  of  exchange  between  the  two  jurisdictions.  Scott  v.  Bevan,  2  B.  & 
Ad.  78 ;  Cash  v.  Kennion,  11  Ves.  314 ;  Delegal  v.  Naylor,  7  Bing.  460 ;  Grant  v. 
Healey,  3  Sumn.  623  {semhle) ;  Smith  v.  Shaw,  2  Wash.  C.  C.  167 ;  Lee  </.  Wilcocks, 
6  S.  &  R.  48. 

The  contrary  view,  adopted  in  the  following  cases,  —  Chumasero  v.  Gilbert,  24 
111.  651 ;  Martin  v.  Franklin,  4  Johns.  124 ;  Schoiield  v.  Day,  20  Johns.  102 ;  Adams  v. 
Cordis,  8  Pick.  260 ;  Alcock  v.  Hopkins,  6  Cush.  484 ;  Lodge  v.  Spooner,  8  Gray,  166  ; 
Hussey  v.  Farlow,  9  All.  263;  Burgess  v.  Alliance  Co.,  10  All.  221,  —  would  seem  to 
be  based  upon  no  legal  principle. 

In  Grant  v.  Healey,  supra,  Story,  J.,  said,  p.  624  :      "  The  very  rate  of  exchange 
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PRESIDENT,  DIRECTORS,  aitd  COMPANY  OF  THE  PRES- 
COTT  BANK  v.  ROBERT  B.  CAVERLY. 

In  the  Supreme  Judicial  Couet,  Massachusetts,  October 
Tebm,  1856. 

[Reported  in  7  Gray,  217.] 

Action  of  contract  against  the  second  indorser  of  a  bill  of  exchange, 
dated  February  13,  1855,  drawn  by  Adams  &  Co.,  in  California,  on 
themselves,  in  Boston,  and  payable  at  sight  to  the  order  of  Adeline 
Hall,  of  Lowell,  who  was  a  married  woman. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Mellen,  C.  J., 
the  plaintiff's  cashier  testified  that  the  defendant  brought  this  bill  to 
their  bank  about  three  o'clock  in  the  afternoon  of  Saturday,  March  17, 
1855,  after  the  close  of  their  banking  hours,  and  when  the  bank  was 
open  as  a  savings  bank  only,  and  there  put  his  name  on  the  back  of 
the  bill. 

The  defendant  testified  that  he  never  had  any  interest  in  the  draft 
in  suit ;  that  it  was  brought  to  him  at  his  office,  with  the  payee's  name 
upon  it,  and  he,  at  the  payee's  request,  carried  it  immediately  to  the 
plaintiffs,  and  received  the  money  for  the  payee,  and  returned  and 
delivered  it  to  her  for  her  own  use,  and  she  took  and  carried  it  away ; 
that  the  plaintiff's  teller,  who  received  the  draft  and  paid  out  the 
money,  knew  the  payee,  and  understood  the  facts. 

The  defendant  also  offered  to  prove  that,  before  he  signed  this 
draft,  he  had  invariably  been  told,  on  presenting  such  drafts  to  the 
plaintiffs,  that  they  received  such  drafts  as  cash,  and  that  "  a  signer  on 
such  drafts  was  not  to  be  held  liable  as  an  indorser,  but  only  as  guar- 
anteeing the  payee's  signature  to  be  genuine,  and  to  indicate  the  per- 
son to  whom  the  money  was  to  be  paid  out ;  and  that  the  other  banks 

shows  that  the  very  same  sum  of  money  paid  in  the  one  country  is  not  an  indemnity 
or  equivalent  for  it,  when  paid  in  another  country,  to  which,  by  the  default  of  the 
debtor,  the  creditor  is  bound  to  resort.  Suppose  a  man  undertaltes  to  pay  another 
$10,000  in  China,  and  violates  his  contract ;  and  then  he  is  sued  therefor  in  Boston, 
when  the  money,  if  duly  paid  in  China,  would  be  worth  at  the  very  moment  twenty 
per  cent  more  than  it  is  in  Boston :  what  compensation  is  it  to  the  creditor  to  pay 
him  tlie  $10,000  at  the  par  in  Boston  ?  Indeed,  I  do  not  perceive  any  just  founda- 
tion for  the  rule  that  interest  is  payable  according  to  the  law  of  the  place  where  the 
contract  is  to  be  performed,  except  it  be  the  very  same,  in  which  a  lilce  claim  may 
be  made  as  to  the  principal,  viz.,  that  the  debtor  undertakes  to  pay  there,  and  there- 
fore is  bound  to  put  the  creditor  in  the  same  situation,  as  if  he  had  punctually  com- 
plied with  his  contract  there."     See  Grimshaw  v.  Bender,  6  Mass.  157.  —  Ed. 
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in  Lowell  were  accustomed  to  buy  drafts  with  the  same  understanding." 
But  the  court  rejected  the  evidence. 

Upon  this  evidence,  the  defendant  requested  the  judge  to  instruct 
the  jury  as  follows  :  "  If  the  defendant  had  no  interest  or  title  in  the 
bill,  and  put  his  name  thereon,  not  for  the  purposeof  becoming  an 
indorser,  but  for  the  purpose  of  guaranteeing  the  identity  of  the  payee, 
and  of  the  genuineness  of  the  signature  on  the  back  of  the  bill,  and 
this  was  so  understood  by  the  plaintiffs  at  the  time  the  defendant's 
name  was  put  there,  then  the  plaintiffs  cannot  recover  against  the 
defendant  as  indorser. 

"  The  defendant  has  the  right  to  show  the  manner  in  which  his  name 
came  on  the  bill  by  parol  evidence ;  and  the  jury  have  the  right  to 
infer  what  the  contract  was  from  the  custom  of  trade,  and  all  other 
evidence  in  the  case. 

"  Proving  the  genuineness  of  the  signature  of  Adeline  Hall  upon  such 
bill  of  exchange  would  not.  support  the  allegation  of  the  declaration 
that  said  Hall  duly  indorsed  the  same  to  the  defendant,  who  became 
thereby  the  lawful  owner  thereof,  if  the  jury  find  she  was  a  married 
woman,  with  a  lawful  husband  alive,  at  the  time  of  such  indorse- 
ment." 

The  court  declined  to  give  such  instructions,  but  did  instruct  the 
jury  as  follows  :  "  It  being  conceded  or  proved  that  the  payee  of  this 
draft  indorsed  the  same  in  blank,  and  that  the  defendant  indorsed 
his  name  under  the  signature  of  Adeline  Hall,  the  payee,  without 
any  declaration,  verbal  or  written,  restricting  or  limiting  such  indorse- 
ment, and  before  the  same  was  negotiated  to  the  plaintiffs,  and  that 
the  draft  was  immediately  afterwards  negotiated  to  the  plaintiffs,  and 
the  money  taken  thereon  by  the  defendant,  the  defendant's  liability 
upon  such  indorsement  is  a  matter  of  law  for  the  decision  of  the  court, 
and  the  defendant  is  liable  as  indorser  upon  said  draft." 

And  thereupon  the  court  directed  the  jury  to  return  a  verdict  for 
the  plaintiffs,  which  was  done,  and  the  defendant  alleged  exceptions.^ 

B.  F.  Butler  and  B.  B.  Caverly,  for  the  defendant. 

I).  S.  Michardson,  for  the  plaintiffs. 

BiGELOw,  J.     We  see  no  reason  for  disturbing  this  verdict. 

1.  The  defendant  could  not  control  his  indorsement  of  the  draft,  by 
parol  evidence,  showing  that  he  was  not  to  be  held  liable  as  indorser. 
By  placing  his  name  on  the  back  of  the  draft,  before  it  was  received 
by  the  plaintiffs,  he  entered  into  a  contract  with  the  holder,  in  legal 
effect  the  same  as  if  his  whole  liability  had  been  written  out  in  full 
over  his  signature.  The  draft  was  taken  by  the  plaintiffs  in  due  course 
of  business,  and  before  its  dishonor.     The  defendant  placed  his  name 

'  A  portion  of  the  case  relating  to  a  question  of  diligence  has  been  omitted.  — Ed. 
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upon  it  under  that  of  the  payee.  This  made  him  an  indorser,  with  all 
the  incidents  and  liabilities  of  that  relation,  and  he  cannot  now  control 
them  by  verbal  testimony.^  Riley  v.  Gerrish;^  Hoare  v.  Graham; 
Chitty,  Bills  (10th  Am.  ed.),  144, 

2.  Nor  could  he  controvert  the  capacity  of  the  payee  to  indorse  the 
draft  and  pass  the  title  to  it  to  himself,  and  through  him  to  the  plaintiffs. 
By  placing  his  own  name  as  indorser  on  the  draft,  he  admitted  the 
legal  ability  and  signature  of  every  antecedent  party.'  Byles  on  Bills 
(0th  ed.),  355  ;  Lambert  v.  Pack,  Critwhlow  v.  Parry .< 

Mcceptions  overruled, 

1  In  Barnstable  Bank  v.  Ballon,  119  Mass.  487,  one  who  signed  a  note  as  ostensible 
surety  was  not  permitted  to  show  that  his  signature  was  given  merely  to  comply 
with  a  rule  of  the  plaintiff  bank  requiring  a  certain  number  of  names  upon  all  notes 
discounted  by  the  bank,  and  with  tlie  mutual  understanding  that  the  defendant  was 
in  no  event  to  be  held  liable  upon  the  note.  But  in  Rockhill  v.  Moore,  1  Pa.  L.  J. 
892,  a  defendant  who  indorsed  his  name  upon  a  note  under  similar  circumstances 
was  held  to  incur  no  liability.  Conf.  Loomis  v.  Fay,  24  Vt.  240,  and  Corcoran  v. 
Hodges,  2  Cranch,  C.  C.  452. 

See  also  Powers  v.  French,  1  Hun,  582 ;  Davis  v.  Morgan,  64  N.  Ca.  570 ;  Morris 
v.  Faurot,  21  Oh.  St.  155 ;  supra,  p.  98,  99,  note  1.  —  Ed. 

2  9  Gush.  104. 

8  Haly  V.  Lane,  2  Atk.  181 ;  Culver  u.  Leovy,  19  La.  An.  202 ;  Burrill  v.  Smith, 
7  Pick.  291;  Erwin  v.  Downs,  15  N.  Y.  575;  Ogden  u.  Blydenburgh,  1  Hilt.  182; 
Lloyd  V.  Burns,  38  N.  Y.  Sup'r  Ct.  42,3,  accord. 

Although  it  is  commonly  said  that  an  indorser  impliedly  warrants  the  genuineness 
of  prior  signatures,  and  the  legal  capacity  of  prior  parties,  the  accuracy  of  this  notion 
may  perliaps  be  doubted.  If  the  indorser's  contract  is  a  contract  of  warranty,  it  is 
obviously  broken,  if  at  all,  at  the  very  moment  the  bill  is  transferred,  and  accord- 
ingly he  might  be  liable  to  an  action  long  before  the  maturity  of  the  bill,  —  a  result 
which  would  seem  directly  to  contravene  his  express  contract  to  pay  only  after  the 
dishonor  of  the  bill.  Furthermore,  the  existence  of  an  express  contract  ordinarily 
excludes  the  possibility  of  an  implied  contract  to  the  same  effect.  At  all  events,  each 
indorser  is  a  new  drawer,  and  therefore,  as  between  himself  and  his  indorsee,  or  a 
subsequent  holder,  the  previous  history  of  the  instrument  is  a  matter  of  no  signifi- 
cance whatever. 

Accordingly,  an  indorser  cannot  defeat  an  action  against  himself  by  showing  fraud 
or  illegality  in  the  transactions  of  prior  parties  to  the  bill.  Edwards  v.  Dick,  4  B.  & 
Al.  212;  Day  o.  Stuart,  6  Bing.  109;  McNeil  v.  Knott,  11  Ga.  142;  Graham  v. 
MaGuire,  39  Ga.  531;  Frank  v.  Longstreet,  44  Ga.  178;  Brown  v.  Wilcox,  15  Iowa, 
414;  Succession  of  Weil,  24  La.  An.  139;  Mabry  u.  Matheny,  18  Miss.  823; 
M'Knight  v.  Wheeler,  6  Hill,  492 ;  Morford  i..  Davis,  28  N.  Y.  481 ;  Fake  v.  Smith, 
2  Abb.  App.  76;  Dalrymple  v.  Hillenbrand,  62  N.  Y.  5;  Unger  v.  Boas,  13  Pa.  601; 
Moffett  V.  Bickle,  21  Grat.  280 ;  Morrison  v.  Lovell,  4  W.  Va.  346. 

But  see  contra.  Root  v.  Godard,  3  McL.  102;  Boot  v.  Wallace,  4  McL.  8.  — Ed. 

*  2  Camp.  182. 
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SAMUEL  B.  TUTTLE  v.  LAFAYETTE  F.  STANDISH  and 

Tettstbes. 

In  the  Supeemb  Judicial  Court,  Massachusetts,  September 

Teem,  1862. 

[Reported  in  i  Allen,  481.] 

Contract  against  the  indorser  of  a  lost  note  of  $500,  signed  by 
one  Pritchard  and  given  by  him  as  a  business  note  to  the  defendant, 
to  whose  order  it  was  payable,  and  by  whom  it  was  indorsed  to  one 
Newell,  who  transferred  it  to  the  plaintiff  before  its  maturity.  At 
the  trial  in  the  Superior  Court,  before  Morton,  J.,  various  questions 
arose  which  are  not  now  material.  The  judge  directed  a  verdict  to 
be  returned  for  the  plaintiff,  and  reported  the  case  for  the  determi- 
nation of  this  court. 

G.  M.  StearHs,  for  the  plaintiff. 

J.  Wells,  for  the  defendant. 

Hoar,  J.  The  principles  upon  which  the  right  to  recover  on  a  lost 
note  depend  have  been  fully  considered  in  a  case  which  came  before 
us  since  this  case  was  argued.  Tower  v.  Appleton  Bank.^  The  gen- 
eral rule  is  that,  where  the  writing  is  merely  the  evidence  of  a  con- 
tract, the  loss  or  destruction  of  the  writing  does  not  destroy  the  cause 
of  action,  but  renders  secondary  evidence  admissible.  But  where, 
from  the  nature  of  the  contract,  the  party  answerable  upon  it  is 
entitled  to  have  the  writing  delivered  up  to  him,  for  his  security,  or 
to  enable  him  to  enforce  his  rights  under  it,  when  he  is  called  upon  to 
perform  it,  as  in  the  case  of  a  negotiable  bill  or  note,  if  it  is  lost  or 
destroyed,  an  action  cannot  be  maintained  upon  it,  unless  his  rights  can 
be  fully  secured  by  a  bond  of  indemnity  or  other  sufficient  security. 
In  the  case  of  the  maker  of  a  negotiable  promissory  note  payable  to 
bearer  or  indorsed  in  blank,  the  maker  being  the  party  ultimately 
chargeable,  the  only  hazard  to  which  he  is  exposed  is  that  he  may  be 
called  upon  a  second  time  to  pay  it  to  a  bo7ia  fide  holder  ;  and  against 
this  risk  a  bond  of  indemnity  seems  to  afford  an  adequate  protection. 
The  acceptor  of  a  bill  of  exchange  is  in  a  similar  position,  except  that 
he  may  want  the  bill  as  a  voucher  in  his  settlement  with  the  drawer. 
But,  even  in  these  cases,  the  settled  doctrine  in  England  and  in  New 
York  has  been  that  the  only  remedy  was  in  equity,  if  the  note  or  bill 
was  lost ;  their  courts  considering  that  a  court  of  law  had  no  authority 
to  order  an  indemnity  to  a  defendant,  as  a  condition  of  the  plaintiff's 

1  8  Allen,  387. 
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right  to  recover.  This  doctrine  has  been  recently  modified  by  statutory 
provisions. 

In  the  absence  of  general  equity  powers,  it  was  early  held  in  this 
commonwealth  that  the  owner  of  a  lost  note  might  recover  against  the 
maker,  upon  giving  a  bond  of  indemnity,  and  that  a  court  of  law  might 
require  such  a  bond  to  be  given.  Jones  v.  Fales,^  Fales  v.  Russell,'" 
Almy  V.  Reed.'  But  all  the  considerations  against  allowing  such  a 
recovery  apply  more  forcibly  to  the  case  where  payment  is  demanded 
of  an  indorser  ;  for  he  is  entitled  to  the  possession  of  the  note,  in  order 
to  have  his  recourse  over  against  the  maker.  Story  on  Notes,  §  108 ; 
and  see  Smith  v.  Rockwell.'*  And  it  is  apparent  that  a  mere  bond  of  in- 
demnity against  being  compelled  to  make  a  second  payment  is  usually 
no  sufficient  substitute  to  the  indorser  for  the  production  and  delivery 
of  the  note.  In  pursuing  his  remedy  over,  he  needs  the  instrument  as 
the  evidence  of  his  own  right.  When  he  has  received  it  from  the 
indorsee  by  payment,  it  still  retains  its  negotiable  quality.  He  may 
wish  to  dispose  of  it  to  a  purchaser.  If  he  may  do  this  by  an  indorse- 
ment on  a  copy,  when  the  original  is  lost,  how  is  he  to  transfer  or 
preserve  the  evidence  necessary  to  make  it  available?  He  may  have 
occasion  to  transmit  it  for  collection  to  distant  places,  and  the  mass  of 
evidence  to  supply  its  place  is  by  no  means  equally  transmissible  or 
equally  permanent.  If  he  sues  the  maker,  he  is  not  only  put  to  addi- 
tional trouble  and  inconvenience  in  establishing  his  claim,  but  is  obliged 
in  his  turn  to  furnish  a  bond  of  indemnity.  There  are  many  cases  in 
which  it  is  difficult  to  see  how  a  complete  equivalent  for  all  that  he 
loses  in  the  loss  of  the  paper  can  be  secured  to  him. 

It  is  very  evident  that,  if  one  is  bound  by  contract  to  furnish  a  nego- 
tiable note  to  another,  it  would  be  no  legal  or  equitable  performance 
of  that  obligation  to  furnish  evidence  that  the  note  has  been  lost  or 
dostroyed,  and  to  assign  the  mere  right  of  property  in  the  contract  of 
which  the  missing  paper  was  the  evidence. 

There  was  no  case  cited  at  the  argument  in  which  there  had  been  a 
recovery  at  law  against  an  indorser  on  a  lost  note.  In  Jones  v.  Fales,' 
the  action  was  upon  several  notes ;  and  a  part  of  them  were  indorsed 
by  the  defendant,  and  on  the  others  he  was  promisor.  The  court  in 
their  opinion  make  no  distinction  as  to  his  liability  in  these  different 
capacities.  But  it  is  to  be  observed  of  that  case :  1.  That  no  point 
respecting  such  a  distinction  was  made  or  presented  to  the  court ;  2. 
That  the  notes  were  lost  from  the  files  of  the  court,  so  that  one  party 
was  no  more  responsible  for  the  loss  than  the  other ;  and,  3.  That  the 
notes  were  found  before  any  judgment  was  rendered.    It  is  not,  there- 

1  5  Mass.  101.  2  16  Pick.  315.  '  10  Cush.  421. 

4  2  HiU  (N.  Y.),  482.  5  5  Mass.  101. 
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fore,  an  authority  of  much  weight  upon  the  question 'now  before  us. 
In  Freeman  v.  Boynton,^  it  was  said  by  Mr.  Justice  Parker  that  a 
demand  on  the  maker  upon  a  lost  note  would  be  sufficient  to  charge 
the  indoi'ser,  if  accompanied  with  a  tender  of  sufficient  indemnity, 
which  would  seem  to  imply  that  a  claim  upon  it  might  be  maintained 
against  the  indorser ;  but  the  point  was  not  decided. 

In  Renner  v.  Bank  of  Columbia,^  a  judgment  was  recovered  against 
an  indorser  upon  a  lost  note ;  but  no  point  was  made  of  any  distinc- 
tion between  his  case  and  that  of  a  promisor.  In  that  case,  also,  it 
appeared  that  there  had  been  a  previous  suit  against  the  maker,  in 
which  the  note  had  been  used. 

Considering  the  point  an  open  one  in  this  commonwealth,  we  do  not 
mean  to  say  that  the  reasoning  of  the  court  in  Fales  v.  Russell  is  not, 
in  many  cases,  as  applicable  to  the  case  of  an  indorser  as  of  a  promisor. 
If,  for  example,  the  note  were  proved  to  have  been  made  for  the  accom- 
modation of  the  indorser,  a  simple  bond  of  indemnity  might  be  a  suffi- 
cient protection  to  the  defendant.  If  the  holder  had  previously  recov- 
ered a  judgment  against  the  maker,  an  assignment  of  the  judgment, 
with  such  a  bond,  might  secure  his  rights  substantially.  And  these 
securities  might,  perhaps,  be  as  well  affijrded  in  a  suit  at  law,  as  a  con- 
dition of  the  issuing  of  an  execution,  as  in  a  suit  in  equity.  But,  with 
the  full  equity  jurisdiction  now  existing  in  Massachusetts,  it  cannot  be 
necessary  to  attempt  to  extend  the  functions  of  a  court  of  law  to  any 
doubtful  cases,  for  which  equity  affords  a  more  appropriate  remedy. 
That  jurisdiction  allows  so  much  greater  latitude  in  adapting  its  pro- 
cesses and  decrees  to  the  particular  circumstances  of  each  case,  that, 
with  its  power  of  embracing  and  adjusting  in  one  suit  the  rights  and 
claims  of  all  parties  in  interest,  it  seems  to  furnish  the  proper  tribunal 
for  the  prosecution  of  a  claim  like  that  which  we  are  now  considering. 
A  simple  bond  of  indemnity  would  not  be  an  adequate  protection  to 
the  defendant ;  and  it  would  be  a  novel,  and,  as  it  seems  to  us,  an  im- 
practicable course,  to  attempt  to  devise  and  impose  an  obligation  on 
the  plaintiff  to  do  all  the  affirmative  and  positive  acts  which  the  asser- 
tion of  the  defendant's  rights  against  the  maker  of  the  note  might 
hereafter  require. 

Whether  even  a  court  of  equity  could  give  relief  might  depend 
upon  circumstances  not  fully  developed. 

The  objection  to  the  plaintiff's  recovery  not  being  the  want  of  an 
original  cause  of  action,  nor  that  the  cause  of  action  has  been  extin- 
guished, but  that  he  is  unable,  perhaps  by  a  misfortune  only  temporary, 
to  produce  the  paper  necessary  as  the  foundation  of  a  judgment,  it 

1  7  Mass.  486.  "  9  Wheat.  581. 
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seems  to  us  that  he  should  have  the  election  to  become  nonsuit,  if  he 
shall  be  so  advised ;  otherwise,  the  verdict  to  be  set  aside  and  judg- 
ment entered  upon  the  report  for  the  defendant.' 


URIAH  M.    LEE   and   THOMAS  MURPHY,   Respoitoents,  v. 
GEORGE   SELLECK,  Appellant. 

In  the  Cofet  of  Appeals,  New  Toek,  Decembee  Teem,  1865. 

[Reported  in  33  New  York  Reports,  615.] 

The  appeal  is  from  an  order  of  the  Supreme  Court  at  the  general 
term  in  the  second  district,  reversing  the  judgment  at  special  term,  in 
favor  of  the  defendant,  and  granting  a  new  trial.  The  case,  as  decided 
in  that  court,  is  reported  in  32  Barbour,  522. 

The  appellant  was  sued  in  this  State  as  indorser  of  a  promissory 

1  Powell  V.  Roach,  6  Esp.  76  (overruling  Hart  v.  King,  12  Mod.  310) ;  Champion 
V.  Terry,  3  B.  &  B.  295 :  Smith  v.  Rockwell,  2  Hill,  482  (semble) ;  Wilder  v.  Seelye, 
8  Barb.  408  {semble),  accord. 

Herndon  v.  Givens,  16  Ala.  261 ;  Hinsdale  v.  Miles,  5  Conn.  331 ;  Torrey  v.  Foas, 
40  Me.  74;  Aborn  v.  Bosworth,  1  R.  I.  401,  contra. 

See  Renner  v.  Bank  of  Columbia,  9  Wheat.  581 ;  Abbott  v.  Striblen,  6  Iowa,  191 ; 
Smith  V.  Walker,  Sm.  &  M.  Ch.  432. 

In  Wilder  v.  Seelye,  supra,  the  defendant  pleaded  a  tender,  made  three  months 
after  the  maturity  of  the  note,  of  the  amount  then  due,  including  interest,  costs  of 
protest,  &c.,  and  a  continued  readiness  thereafter  to  pay  the  said  amount,  which  he 
brought  into  court.  The  plaintiff  denied  the  alleged  tender.  The  defendant  had, 
in  fact,  offered  the  amount  due,  upon  the  condition  of  having  the  note  surren- 
dered to  him.  The  court,  in  giving  judgment  for  the  defendant,  said,  per  Hand,  J., 
p.  409 :  "  The  first  and  important  question  in  this  case  is  whether  the  indorser  of 
a  note,  upon  paying  or  offering  to  pay  it  to  the  holder,  is  entitled  to  insist  upon  its 
being  delivered  to  him  as  a  condition  of  such  payment.  The  referees  decided  that 
the  tender  before  suit  brought,  being  upon  such  condition,  was  not  valid.  In  this  I 
think  they  were  mistaken.  It  is  well  settled  that  the  party  liable  upon  a  bill  of 
exchange,  or  promissory  note  which  is  negotiable,  may  require  its  production  and 
delivery,  upon  paying  it.  .  .  .  No  doubt,  as  a  general  rule,  a  tender  must  be  uncon- 
ditional.    But  negotiable  paper  is  an  exception.  .  .  . 

"  It  has  been  said  that,  in  strictness,  a  plea  of  tender  is  applicable  only  where  the 
party  pleading  it  has  never  been  guilty  of  any  breach  of  contract.  Lord  Ellen- 
borough,  in  Hume  v.  Peploe,  8  East,  168.  .  .  .  But  if  the  rule  requiring  the  defend- 
ant to  plead  that  he  has  always  been  ready  to  pay  is  good  law  here,  in  some  cases, 
I  doubt  whether  it  applies  in  a  suit  by  the  indorsee  against  the  indorser.  No  doubt 
the  indorser  may  be  sued  without  a  special  request  or  demand  upon  him  personally. 
But  I  think  he  may  also  plead  tender  after  the  note  becomes  due,  especially  if  he 
has  not,  upon  request,  refused  to  pay  it.  Walker  v.  Barnes ;  Soward  v.  Palmer,  8 
Taunt.  277."  — Ed. 
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note  for  $3,378.75,  made  in  August,  1857,  and  payable  eight  months 
after  date,  at  George  Selleok's  bank,  Morris,  Illinois,  with  current 
exchange  on  New  York. 

The  facts  material  to  the  issue,  as  found  by  the  judge,  are  substan- 
tially these  :  — 

The  note  at  maturity  was  duly  presented  and  protested,  and  due 
notice  was  given  to  the  indorser. 

At  the  date  of  the  note,  and  ever  since  that  time,  the  maker,  Ben- 
jamin Selleck,  was  solvent,  and  resided  at  Beloit,  in  the  State  of  Wis- 
consin. He  made  the  note  in  the  city  of  New  York,  and  forwarded 
it  thence  for  indorsement  to  George  Selleck,  who  resided  at  Morris, 
Illinois.  The  appellant  wrote  his  indorsement  there,  and  transmitted 
the  note  by  mail  to  the  maker  at  Beloit,  who  mailed  it  to  the  plaintiffs 
at  New  York.  They  received  it  in  that  city  with  the  appellant's 
indorsement  thereon.  . 

The  note  was  given  for  goods  sold  and  delivered  by  the  plaintiffs  to 
Benjamin  Selleck,  on  an  agreement  that  he  would  give  his  note  with 
this  indorsement,  and  the  plaintiffs  received  it  about  ten  days  after  the 
delivery  of  the  goods. 

By  the  statute  of  Illinois  then  in  force,  the  effect  of  such  an  indorse- 
ment, if  all  the  parties  had  been  residents  of  that  State,  and  the  con- 
tract had  been  concluded  there,  would  be  to  bring  the  case  within 
the  following  provision,  the  indorser  being  regarded  as  the  plaintiffs' 
assignor :  — 

"  Every  assignor  or  assignors,  or  his,  her,  or  their  heirs,  executors,  or 
administrators  of  every  such  note,  bond,  bill,  or  other  instrument  in 
writing,  shall  be  liable  to  the  action  of  the  assignee  or  assignees  thereof, 
or  his,  her,  or  their  executors  or  administrators,  if  such  assignee  or 
assignees  shall  have  used  due  diligence,  by  the  institution  and  prosecu- 
tion of  a  suit  against  the  maker  or  makers  of  such  assigned  note,  bond, 
bill,  or  other  instrument  of  writing,  or  against  his,  her,  or  their  heirs, 
executors,  or  administrators  for  the  recovery  of  the  money  or  property 
due  thereon,  or  damage  in  lieu  thereof ;  provided  that,  if  the  institu- 
tion of  such  suit  would  have  been  unavailing,  or  that  the  maker  or 
makers  had  absconded  or  left  the  State,  when  such  assigned  note,  bond, 
bill,  or  other  instrument  in  writing  became  due,  such  assignee  or  as- 
signees, or  his  or  her  executors  or  administrators,  may  recover  against 
the  assignor  or  assignors,  or  against  his  or  their  heirs,  executors,  or  ad- 
ministrators, as  if  due  diligence  by  suit  had  been  used." 

The  following  were  the  judge's  conclusions  of  law  applicable  to  these 
facts : — 

1.  That  the  law  of  the  State  of  Illinois  governs  the  contract  of 
indorsement  of  said  note,  and  the  liability  of  the  indorser. 
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2.  That  the  fact  that  the  note  was  sent  by  the  indorser  by  mail,  to  the 
maker  in  Wisconsin,  and  by  him  forwarded  by  mail  to  the  plaintiffs  in 
New  York,  does  not  make  the  contract  of  indorsement  a  New  York  or 
Wisconsin  contract,  governed  by  the  law  of  either  of  those  States,  but 
the  indorsement  is  governed  by  the  laws  of  Illinois. 

3.  That  the  residence  of  the  maker,  Benjamin  Selleck,  in  Wisconsin, 
at  the  time  of  the  making  and  indorsement  of  said  note,  does  not  re- 
lieve the  plaintiffs  from  the  necessity  of  prosecuting  the  maker  at  law, 
before  resorting  to  the  indorser. 

4.  That  the  plaintiffs  have  not  used  due  diligence  by  the  institution 
and  prosecution  of  a  suit  against  Benjamin  Selleck,  the  maker,  it 
not  appearing  that  the  institution  of  such  suit  would  have  been  un- 
availing. 

5.  That  the  plaintiffs,  on  the  evidence,  are  not  entitled  to  recover 
against  the  defendant,  George  Selleck,  and  that  the  said  George  Selleck 
is  entitled  to  judgment  against  the  plaintiffs  for  his  costs. 

To  each  of  these  conclusions  the  plaintiffs  duly  excepted. 

A  new  trial  having  been  granted  at  the  general  terra,  the  appellant 
stipulates  that,  if  the  order  be  affirmed,  judgment  absolute  shall  be 
rendered  against  him. 

JE.  L.  Fancher,  for  the  appellant. 

Levi  8.  Chatjield,  for  the  respondent. 

PoRTEE,  J.  If  the  contract  of  the  indorser  was  made  in  the  city  of 
New  York,  and  in  contemplation  of  its  performance  there,  the  plaintiffs 
were  entitled  to  judgment.  The  note,  though  made  in  New  York, 
was  payable  in  Illinois ;  and  its  legal  effect,  so  far  as  the  maker  was 
concerned,  depended  on  the  law  of  that  State.  The  engagement  of 
the  indorser,  though  auxiliary  in  its  character,  was  an  independent  con- 
tract ;  and  it  could  only  be  fulfilled  by  direct  payment  to  the  plaintiffs, 
who  were  residents  of  the  city  of  New  York.  The  maker  reserved 
the  right  to  pay  the  note  when  it  matured,  at  the  bank  of  the  appellant 
in  Illinois.  A  qualified  indorsement  would  have  secured  a  similar 
right  to  the  appellant ;  but  as  he  made  no  such  stipulation,  in  respect 
to  the  performance  of  his  own  conditional  engagement,  he  was  bound  by 
the  general  rule  of  commercial  law  to  fulfill  it  at  the  residence  of  the 
plaintiffs,  unless  he  could  find  them  elsewhere.  Everett  v.  Vendryes.' 
His  undertaking  had  its  inception  in  this  State  as  a  subsisting  con- 
tract. The  fact  that  he  wrote  his  name  in  Illinois  is  of  no  moment,  if 
the  engagement  was  consummated  elsewhere.  The  note,  with  his  in- 
dorsement in  blank,  was  intrusted  to  his  own  agent  for  delivery  to  the 
plaintiffs  in  New  York;  and  it  was  only  on  such  delivery  that  it 
became  operative  as  a  mutual  contract.  Cook  v.  Litchfield,^  Hyde  u. 
1  19  N.  Y.  437.  2  5  geld.  280,  290. 
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Goodnow.^  It  is  clear,  therefore,  that  the  nature  and  extent  of  his 
liability  depend  on  the  law  of  New  York,  and  not  on  the  statutes  of 
Illinois. 

We  are  also  of  opinion  that,  upon  the  facts  found,  the  appellant  would 
be  liable  to  the  plaintiffs,  even  under  the  provisions  of  those  statutes. 
The  liability  of  the  assignor  is  fixed,  without  resort  to  a  previous  suit 
against  the  maker,  where  such  a  suit  would  be  unavailing.  The  maker 
resided  in  Wisconsin,  and  the  holders  of  the  paper  were  not  bound 
to  pursue  him  into  a  foreign  jurisdiction,  as  a  condition  precedent  to 
recovery  against  the  indorser  in  Illinois.  Schuttler  v.  Piatt,^  Olcott  v. 
Tioga  Railroad  Company.* 

The  order  of  the  Supreme  Court  should  be  affirmed,  with  judgment 
absolute  for  the  plaintiffs. 

All  the  judges  concurring.  Judgment  affirmed.* 


ISAAC  BLETHEN"  v.  JOHN  LOYERING. 
In  the  Supreme  Judicial  Court,  Maine,  1870. 

[Reported  in  58  Maine  Reports,  437.  | 

Assumpsit  to  recover  the  amount  paid  by  the  plaintiff  to  the  de- 
fendant for  a  negotiable  promissory  note,  dated  June  11, 1855,  for  $35, 
payable  in  one  year,  given  by  one  Durnin  to  the  defendant  and  by  the 
latter  indorsed,  "  without  recourse,"  to  the  plaintiff ;  and  for  costs  and 
expenses  paid  on  a  judgment  recovered  in  February,  1865,  against  the 
plaintiff,  by  Durnin,  in  an  action  against  him  on  the  note  by  the  plaintiff. 

The  writ  was  dated  Sept.  14,  1866. 

It  appeared,  on  the  part  of  the  plaintiff,  that  the  note  mentioned 
was  indorsed,  "  without  recourse,''  to  the  plaintiff,  by  the  defendant, 
about  the  time  it  became  due,  for  a  valuable  consideration,  and  that  it 
was  void  for  want  of  consideration  at  its  inception. 

That  the  plaintiff  brought  a  suit  on  the  note  against  Durnin,  who 

1  3  Comst.  270.  2  12  111.  417.  s  20  N.  Y.  210. 

4  Stanford  i).  Pruet,  27  Ga.  243;  Goddin  v.  Shipley,  7  B.  Mon.  576  (semWe); 
Young  u.  Harris,  14  B.  Mon.  656;  Kinzie  v.  Farmers'  Bank,  2  Doug.  (Mich)  105; 
Priese  v.  Brownell,  35  N.  J.  286  {semble) ;  Cook  v.  Litchfield,  5  Seld.  279 ;  6  Sandf . 
330,  8.  0.,  accord. 

Greathead  v.  Walton,  40  Conn.  226,  contra. 

Where  a  bill  purported  to  be  drawn  in  one  jurisdiction,  but  was  in  fact  drawn  in 
another  jurisdiction,  the  nature  of  the  drawer's  liability  was  held  in  Strawbridge  v. 
Robinson,  10  111.  470,  to  depend  upon  the  law  of  the  place  where  it  was  dated.  But 
eee  Blodgett  v.  Durgin,  32  Vt.  361,  contra.  —  Ed. 
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recovered  judgment  against  the  plaintiff  upon  the  ground  that  the 
note  was  void  for  want  of  consideration,  and  that  that  suit  cost  him 
one  hundred  dollars. 

The  action  was  withdrawn  from  the  jury,  and  reported  to  the  full 
court;  and,  if  the  action  was  not  maintainable,  the  plaintiff  was  to 
hecome  nonsuit. 

Henry  Hudson,  for  the  plaintiff. 

The  suit  was  commenced  within  six  years  from  the  time  of  the  ver- 
dict in  the  suit  on  the  note,  when  this  cause  of  action  accrued  and  the 
statute  began  to  run.  Gilmore  v.  Bussey,'  Butler  v.  Horne,^  Cole  v. 
McGlathry,'  McKnown  v.  Whitmore.* 

The  fraud  was  concealed,  and  the  suit  was  commenced  within  six 
years  after  the  cause  of  action  was  known.  R.  S.  of  1857,  c.  81,  §  107 ; 
Bishop  V.  Little,'^  Rouse  v.  Southard." 

A.  M.  Robinson,  for  the  defendant. 

Appleton,  C.  J.  The  defendant,  on  or  about  its  maturity,  indorsed 
to  the  plaintiff,  "  without  recourse,"  a  note  signed  by  one  Charles 
Durnin,  for  $35,  dated  June  11,  1855,  and  payable  in  one  year.  On 
the  note,  the  plaintiff  brought  a  suit,  which  was  referred ;  and  the  ref- 
eree made  a  report  in  favor  of  said  Durnin,  which  was  accepted  at  the 
February  term,  1865,  of  this  court,  for  Aroostook  County,  and  judg- 
ment rendered  thereon. 

On  the  14th  September,  1866,  the  plaintiffs  brought  this  action  on 
the  ground  of  an  implied  promise  or  warranty,  on  the  part  of  the 
defendant,  at  the  time  of  the  transfer,  that  the  amount  purporting  to 
be  due  was  due,  when,  in  truth,  nothing  was  due,  the  note  having  been 
given  without  consideration. 

If  the  note  was  without  consideration,  the  plaintiff  claims  that  the 
defendant,  notwithstanding  his  special  indorsement,  would  be  liable 
within  the  principle  of  the  Ticonic  Bank  v.  Smiley.'  If  it  be  so,  his 
liability,  whatever  it  was,  accrued  at  the  time  of  his  indorsement,  and 
not  since.  If  there  was  a  promise  or  a  warranty,  it  was  according  to 
the  statement  of  facts,  broken  as  soon  as  made.  So  an  indorsement 
of  a  negotiable  paper  is  a  warranty,  by  him  who  makes  it,  to  every 
subsequent  holder  in  good  faith,  that  the  instrument  itself  and  all  the 
signatures  antecedent  to  such  indorsement  are  genuine ;  and,  where 
the  signatures  are  forgeries,  the  indorser  is  at  once  liable  upon  his 
warranty  to  such  subsequent  holder,  without  any  presentment  for  pay- 
ment or  notice  of  non-payment.     TurnbuU  v.  Boyer.'     The  liability 

1  12  Maine,  418.  2  13  Maine,  397.  '  9  Maine,  131. 

4  31  Maine,  448.  =  3  Grcenl.  405.  "  39  Maine,  404. 

7  27  Maine,  226.  »  40  N.  Y.  466. 

VOL.  II.  1^ 
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of  the  defendant  accruing,  then,  at  the  time  of  his  indorsement,  the 
statute  of  limitation  constitutes  a  bar. 

The  plaintiff  seeks  to  avoid  this  by  R.  S.,  c.  81,  §  107,  which  extends 
the  limitation  in  cases  of  fraudulent  concealment  of  the  cause  of 
action.  But  neither  the  writ  nor  the  report  of  the  evidence  sets 
forth  any  such  fact  or  any  offer  to  prove  such  fact. 

Plaintiff  nonsuit} 

I  Watson  V.  Chesire,  18  Iowa,  202;  TiconicBank  v.  Smiley,  27  Me.  225;  Dumont 
V.  Williamson,  18  Ohio  St.  515 ;  Beclswith  v.  Farnum,  5  R.  I.  230,  accord. 

An  indorsement  "  witiiout  recourse,"  being  in  legal  effect  a  sale,  the  indorser,  like 
the  vendor  of  any  other  chattel,  impliedly  warrants  the  title  and  the  genuineness  of 
the  thing  he  purports  to  sell. 

Tlie  same  principle  applies,  of  course,  where  negotiable  paper  is  transferred  by 
delivery  merely.  Accordingly,  the  transferee  may,  if  any  signature  to  the  instru- 
ment proves  to  be  a  forgery,  recover  his  money  in  an  action  of  assumpsit  for  money 
had  and  received.  Jones  u.  Ryde,  5  Taunt.  488 ;  Bruce  o.  Bruce,  1  Marsh.  165 ; 
Puller  V.  Smith,  Ry.  &  M.  49  ;  Gompertz  v.  Bartlett,  2  E.  &  B.  849;  Gurney  v.  Worn- 
ersley,  4  E.  &  B.  1.S3;  Terry  v.  Bissell,  26  Conn.  23 ;  Wilson  v.  Alexander,  4  111.  392 ; 
Glass  V.  Read,  2  Dana,  168  (semble) ;  Mudd  v.  Reeves,  2  Har.  &  J.  368  ;  Buck  v.  Doyle, 
4  Gill,  478;  Merriam  v.  Wolcott,  3  All.  258;  Thompson  v.  McCuUough,  31  Mo.  224; 
Johnson  v.  Titus,  2  Hill,  606  (semble) ;  Morrison  v.  Currie,  4  Duer,  79 ;  Ledwich  v. 
McKim,  53  N.  Y.  307  ;  Hargrave  v.  Dusenberry,  2  Hawks,  326  ;  Ritchie  v.  Summers, 
3  Yeates,  531 ;  Ramsdale  o.  Horton,  3  Barr,  380  ;  Aldrich  u.  Jackson,  5  R.  I.  218; 
Chalmers  v.  Harris,  22  Tex.  265;  Lyons  v.  Miller,  6  Grat.  427.  Or  he  may  maintain 
special  assumpsit  upon  the  implied  warranty.  Snyder  v.  Reno,  38  Iowa,  329 ;  Lobdell 
V.  Baker,  1  Met.  193 ;  Coolidge  v.  Brigham,  1  Met.  547  ;  5  Met.  68,  s.  c. ;  Cabot  Bank 
V.  Morton,  4  Gray,  156 ;  Delaware  Bank  v.  Jarvis,  20  N.  Y.  226 ;  Whitney  v.  National 
Bank,  45  N.Y.  303 ;  Bell  v.  Dagg,  60  N.Y.  528 ;  Aldrich  v.  Jackson,  5  R.  I.  218  ;  Strange 
V.  Ellison,  2  Bail.  385 ;  Thrall  v.  Newell,  19  Vt,  202  [semble) ;  Allen  v.  Clark,  49  Vt. 
390  (semble) ;  Giflert  v.  West,  37  Wis.  115.  See  to  the  same  effect  Shaver  v.  Ehle,  16 
Johns.  201  (semble)  ;  Murray  v.  Judah,  6  Cow.  484 ;  Swanzey  v.  Parker,  50  Pa.  441 ; 
Barton  v.  Trent,  3  Head,  167,  where  the  transferrer  was  held  to  be  an  incompetent 
witness  because  of  his  contingent  liability  on  an  implied  warranty. 

In  Baxter  v.  Duren,  29  Me.  434 ;  Ellis  v.  Wild,  6  Mass.  321  (semble,  but  overruled) ; 
Eieman  v.  Fisher,  12  Md.  497,  the  existence  of  an  implied  warranty  was  denied. 

Conf.  Ex  parte  Bird,  4  De  G,  &  Sra.  273;  Pooley  v.  Brown,  U  C.  B.  H.  s.  566; 
Ketchum  v.  Stevens,  19  N.  Y.  499.  —  Ed. 

It  has  been  held  that  an  indorser  without  recourse,  or  transferrer  by  delivery,  war- 
rants that  the  hill  is  free  from  any  real  defence,  e.  g.,  statutory  invalidity.  Challis 
i;.  McCrum,19Alb.L.  J.  512  (Kas.  1879)  (usury)  ;  Hannum  v.  Richardson,  48  Vt.  508 
(intoxicating  liquors) ;  GiiTert  v.  West,  33  Wis.  617  (usury) ;  or  personal  incapacity  ; 
Lobdell  V.  Baker,  1  Met.  193  (semble)  (infancy) ;  Baldwin  v.  Van  Deusen,  37  N.  Y. 
487  ;  Thrall  v.  Newell,  19  Vt.  202  (semble).  And  a  transferrer  after  maturity  war- 
rants against  personal  defences,  e.  g.,  payment;  Watson  v.  Chesire,  18  Iowa,  202; 
Knight  V.  Lanfear,  7  Rob.  (La.)  172 ;  Michel  v.  Valentine,  10  Rob.  (La.)  404  ;  Ticonic 
Bankt).  Smiley,  27  Me.  225;  Frazer  v.  D'Invilliers,  2  Barr.  200.-  But  this  doctrine 
was  denied  in  Littauer  v.  Goldman,  72  N.  Y.  506  (usury) ;  Otis  v.  CuUum,  92  U.  S 
447  (approved  in  Town  of  Orleans  v.  Piatt,  7  Reporter,  737.) 
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ROSS  V.  fiSPT. 
In  the  Supeeme  Court,  Pennsylvania,  Novembee  9,  1870. 

[Reported  in  66  Pennsylvania  Reports,  481.] 

This  was  a  feigned  issue,  in  which  Joseph  Ross  was  plaintiff,  and 
William  Espy  was  defendant,  directed  at  January  term,  1866,  under 
the  following  circumstances  :  — 

On  the  12th  of  April,  1861,  John  Smithley  drew  a  note  for  his  own 
accommodation  for  $400,  payable  to  the  plaintiff  at  four  months  :  the 
note  was  indorsed  by  the  plaintiff,  and  then  by  the  defendant.  It  was 
discounted  at  a  Pittsburg  bank,  was  unpaid  at  maturity,  and  protested  : 
the  bank  recovered  separate  judgments  for  the  amount  of  the  note 
against  each  indorser.  The  defendant  paid  the  amount  recovered  by 
the  bank,  and  took  an  assignment  of  the  judgment  against  Ross,  who 
paid  one-half  the  amount  into  court,  alleging  that  although  he  was  the 
payee  and  first  indorser,  yet  at  the  time  of  the  transaction  it  was 
agreed  between  the  indorsers  and  Smithley  that  they  would  both  in- 
dorse for  his  accommodation,  and,  in  case  of  his  failure  to  pay,  they 
would  be  jointly  liable.  The  issue  was  on  a  wager  in  the  usual  form 
to  try  whether  the  plaintiff  was  liable  for  the  remaining  half  of  the  note. 

The  plaintiff  called  Smithley,  who  was  objected  to  by  the  defendant 
as  incompetent.  He  was  admitted  by  the  court,  "reserving  the  right 
to  exclude  the  testimony." 

He  testified  that  at  the  time  the  note  was  drawn  he  asked  the  de- 
fendant to  indorse  :  he  said  he  would,  if  the  plaintiff  would  ;  plaintiff 
and  defendant  and  witness  met  together,  when  plaintiff  and  defendant 
agreed  that,  if  it  should  not  be  paid  by  witness,  they  would  "  divide 
the  loss  equally."  The  note  was  for  the  benefit  of  the  witness  :  the 
agreement  was  not  in  writing,  but  was  made  at  the  time  of  the  in- 
dorsement. 

The  case  was  tried  March  15th,  1869. 

The  court  (Kirkpatrick,  J.)  directed  the  jury  to  find  for  the  de- 
fendant. 

The  plaintiff  removed  the  case  to  the  Supreme  Court,  and  assigned 
the  charge  for  error. 

H.  <Sb  S.  Woods,  for  plaintiff  in  error. 

N.  F.  t&  G.  S.  Fetterman,  for  defendant  in  error.  Smithley  was 
not  competent.  Saurman  v.  Bodey,^  Pierce  v.  Butler.^  The  under- 
takiiig  testified  to  by  Smithley  was  to  pay  the  debt  of  another,  and 
should  have  been  in  writing.     Act  of  April  26th,  1855,  §  1,  Pamph.  L, 

I  6  Wright,  476.  "  14  Mass.  303-312 ;  1  Green.  Et.  §  401. 
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308  ;  Purd.  497,  pi.  4.     It  could  be  proved  only  by  a  writing.     Miller 
V.  Fichthorn,^  Jack  v.  Morrison.^ 

The  opinion  of  the  court  was  delivered  January  3d,  1871,  by 
Agnew,  J.  A  note  was  drawn  by  Smithley,  to  order  of  Ross,  and 
by  him  indorsed;  then  indorsed  by  Espy,  and  discounted  at  the 
Iron  City  Bank.  Payment  failing,  the  bank  got  separate  judgments 
against  the  indorsers,  Ross  and  Espy.  Espy  paid  the  bank,  and  claimed 
the  right  to  control  the  judgment  against  Ross.  Ross  alleged  an 
agreement  at  the  time  the  note  was  drawn  and  indorsed  (all  the  parties 
being  together)  that  he  and  Espy  should  indorse  for  the  accommoda- 
tion of  Smithley,  and,  in  the  event  of  his  failure  to  pay,  that  he  and 
Espy  should  contribute  equally.  This  was  a  feigned  issue  to  try  the 
fact  as  to  contribution.  Smithley  was  offered  as  a  witness,  and  ob^ 
jected  to  as  a  party  to  the  note  and  incompetent,  the  trial  being 
on  the  15th  of  March,  1869,  and  was  received  by  the  court,  subject  to 
the  right  to  exclude  his  testimony  afterwards,  and  no  exception  taken 
by  the  defendant  to  his  admission.  The  trial  being  a  month  before 
the  Act  of  15th  April,  1869,  making  interest  and  policy  of  law  no 
longer  a  groxmd  of  incompetency,  Smithley  was  then  incompetent. 
Saurman's  Ex'rs  v.  Bodey,^  Barton  v.  Fetherolf.''  But  the  judge  who 
tried  the  cause  gave  no  instruction  to  the  jury  to  exclude  the  testi- 
mony of  Smithley,  and  charged  them  peremptorily,  "  as  a  matter  of 
law,  that  under  all  the  evidence  in  the  case  the  plaintiff  cannot  recover, 
and  their  verdict  must  be  for  the  defendant."  Whether  the  learned 
judge  had  in  his  mind  the  whole  evidence,  excluding  the  testimony  of 
Smithley  (which  is  quite  possible),  we  cannot  tell  from  the  charge 
sent  up  to  us.  But  the  evidence  having  been  received  without  excep- 
tion, in  order  to  reserve  the  question,  it  was  the  duty  of  the  court  to 
have  charged  expressly  on  the  competency  of  the  witness,  if  they 
believed  him  incompetent,  in  order  that  the  plaintiff  might  have  the 
benefit  of  an  exception,  if  he  conceived  himself  aggrieved  by  the 
decision.  As  the  evidence  stood  before  the  jury,  the  agreement  proved 
by  Smithley  was  a  flat  bar  to  Espy's  right  to  recover  more  than  the 
one-half  of  the  money  he  advanced  in  payment  of  the  note.  What- 
ever objection  there  might  have  existed  to  the  competency  of  the 
channel  through  which  the  evidence  came,  the  evidence  itself  was 
entirely  competent.  The  contract  of  indorsement  is  one  implied  by 
the  law  from  the  blank  indorsement,  and  can  be  qualified  by  express 
proof  of  a  difl!erent  agreement  between  the  parties,  and  is  not  uubject 
to  the  rule  which  excludes  the  proof  to  alter  or  vary  the  tei-ms  of  an 
express  agreement.    This  is  well  settled.     Susquehanna  Bridge  and 

1  7  Casey,  252.  2  12  Wright,  113. 

»  6  Wright,  476.  «  3  Wright,  279. 
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Bank  Co.  v.  Evans,i  Barclay  v.  Weaver.?  The  very  point  now  before 
us  was  decided  in  Hill  v.  Ely  '  and  Patterson  v.  Todd,*  and  analogous 
decisions  will  be  found  in  Bank  v.  Pordyce  °  and  Miller  v.  Henderson." 
The  agreement  to  contribute  equally  between  the  indorsers  modified 
the  implied  contract  of  Ross  by  his  indorsement  to  pay  Espy ;  and, 
■being  made  at  the  very  time  when  they  both  indorsed  for  the  accom- 
modation of  Smithley,  the  court  ought  so  to  have  informed  the  jury, 
unless  they  had  previously  excluded  the  testimony  of  Smithley. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Ex  parte  HEIDELBACK.  —  Zw  re  GLYN. 

"In   the    United    Spates   District    Court,    District   of  Massa- 
chusetts, December,  1876. 

\Repwled  in  2  Lowell,  526.] 

Damages  on  Bills  op  Exchange.  The  amount  of  debt  which  the 
holders  of  certain  bills  of  exchange  should  prove  against  the  estate  of 
the  bankrupt  was  submitted  to  the  court  upon  agreed  facts. 

Heidelback,  Frank,  &  Co.,  of  New  York,  hold  two  similar  bills,  of 
one  of  which  the  following  is  a  copy  :. — 
"  £2,500.  Boston,  May  6,  1875. 

"  Sixty  days  after  sight  of  this  first  of  exchange  (second  and  third 
unpaid),  pay  to  the  order  of  myself  twenty-five  hundred  pounds  ster- 
ling, value  received,  and  charge  the  same  to  account. 

"  Charles  H.  Gltn. 
"  To  Messrs.  Robert  Benson  &  Co.,  London. 

{Indorsed.) 
"  Pay  to  Heidelback,  Frank,  &  Co.,  or  order.    Value  received. 

"  New  York,  May  7,  1875.  Charles  H.  Gltn. 

"Accepted  May  18,  1875,  at  Messrs.  Glyn,  Mills,  &  Co. 

"  Robert  Benson  &  Co." 

1  4  Wash.  C.  C.  E.  480.  ^  7  Harris,  396.  3  5  s.  &  E.  363. 

<  6  Harris,  426.  5  9  Barr,  276.  «  10  S.  &  R.  290. 

'  Sherrod  v.  Ehodes,  5  Ala.  683  {semhle)  ;  Ehodes  v.  Sherrod,  9  Ala.  63;  Denton 
V.  Lytle,  4  Bush,  697;  Love  v.  Wall,  1  Hawks,  313;  Daniel  v.  McRae,  2  Hawks, 
590 ;  Easterly  v.  Barber,  66  N.  Y.  433 ;  Kelly  v.  Few,  18  Oh.  441,  accord. 

The  same  principle  was  applied  in  Phillips  v.  Preston,  5  How.  278 ;  Edelen  v. 
.White,  6  Bush,  408 ;  Smith  0.  Morrill,  54  Me.  48 ;  Weston  v.  Chamberlin,  7  Cush. 
404  ;  Clapp  v.  Eice,  13  Gray,  403,  406  (semhle) ;  Dunn  v.  Wade,  23  Mo.  207,  in  which 
cases  a  prior  indorser  was  permitted  to  recover  contribution  of  a  subsequent  indorser, 
upon  proof  of  a  verbal  agreement  that  they  should  be  jointly  liable  for  the  payment 
of  the  bill  or  note.     See  Morrison  v.  Smith,  13  Mo.  234.  —  Ed. 


246  Ex  parte  heidelback.  —  In  re  glyk.     [chap.  vi. 

The  other  holders  have  bills  like  this,  excepting  that  the  indorsement 
of  Glyn  is  thus  :  "  Pay  A.  B.  or  order.    Charles  H.  Glyu." 

The  question  presented  is  whether  the  interest  and  damages  are 
to  be  assessed  according  to  the  law  of  New  York  or  that  of  Massa- 
chusetts. 

At  the  time  the  bills  were  drawn,  Glyn  had  an  office  and  did  busi- 
ness in  Boston,  and  these  bills  were  written  and  indorsed  in  blank  by 
Glyn  in  Boston,  and  were  by  him  sent  to  his  agent  in  New  York,  who 
negotiated  them  to  Heidelback,  Frank,  &  Co.,  and  received  the  amount 
of  the  same,  and  remitted  the  same  to  Glyn. 

Heidelback,  Frank,  &  Co.  forwarded  the  bills  to  London  for  accept- 
ance, where  they  were  accepted,  and  subsequently  duly  protested  for 
non-payment,  and  returned  to  Heidelback,  Frank,  &  Co. 

The  words,  "  Pay  to  Heidelback,  Frank,  &  Co.,  or  order,  value  re- 
ceived. New  York,  May  7,  1875,"  were  written  in  New  Yoik  over 
Glyn's  indorsement  at  the  time  of  the  negotiation  of  the  bills.  The 
bills  held  by  the  other  petitioners  were  drawn,  indorsed,  and  negoti- 
ated in  like  manner. 

The  Revised  Statutes  of  New  York,  part  2,  ch.  4,  p.  18,  provides  as 
follows :  — 

"  The  rate  of  damages  to  be  allowed  and  paid  upon  the  usual  pro- 
test for  non-payment  of  bills  of  exchange  drawn  or  negotiated  within 
this  State  shall,  in  the  following  cases,  be  as  follows  :  — 

"  (4.)  If  such  bill  shall  be  drawn  upon  any  person  or  persons,  at  any 
port  or  place  in  Europe,  ten  dollars  upon  the  hundred,  upon  the  prin- 
cipal sum  specified  in  the  bill." 

The  General  Statutes  of  Massachusetts  provide  as  follows  :  — 

"  When  a  bill  of  exchange,  drawn  or  indorsed  within  this  State,  and 
payable  without  the  limits  of  the  United  States,  is  duly  protested  for 
non-acceptance  or  non-payment,  the  party  liable  for  the  contents  of 
such  bill  shall,  on  due  notice  and  demand  thereof,  pay  the  same 
at  the  current  rate  of  exchange  at  the  time  of  the  demand,  and 
damages  at  the  rate  of  five  per  cent  upon  the  contents  thereof,  to- 
gether with  interest  on  the  contents,  to  be  computed  from  the  day  of 
the  protest.  And  said  amount  of  contents,  damages,  and  interest 
shall  be  in  full  of  all  damages,  charges,  and  expenses.  Gen.  Sts.  ch. 
53,  §  11. 

A.  8.  Wheeler  <&  O.  Demond,  for  the  holders  of  the  bills. 

1.  A  bill  or  note  takes  effect  as  a  contract,  not  at  the  place  where  it 
is  written,  drawn,  or  indorsed,  but  where  it  is  delivered.  Cook  v. 
Moffatt,'  Freese  v.  Brownell.^ 

2.  The  damages  to  be  paid  by  the  drawee  depend  upon  the  law  of 

1  5  Huw.  295.  2  35  N.  J.  285. 
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the  place  of  drawing ;  that  is  (if  we  apply  the  law  above  mentioned  in 
our  first  point),  the  place  of  delivery  and  negotiation.  Allen  v.  Kem- 
ble,i  Gibbs  v.  Fremont,  City  Savings  Bank  v.  BidwelV  Pine  v.  Smith,' 
Tilden  v.  Blair,  Young  v.  Harris,*  Depau  v.  Humphreys,^  Nat.  Bank 
V.  Morris,'  Bank  of  Georgia  v.  Lewin,'  Sylvester  v.  Swan,"  Whitten  v. 
Hayden  ;  "Wharton,  Confl.  Laws,  §  503. 

R.  R.  Bishop  <&   W.  /S.  Hall,  for  the  general  creditors. 

1.  The  contract  of  Glyn  was  that,  if  the  acceptors  did  not  pay  the 
bills  at  maturity,  he  would,  on  due  notice,  pay  the  holder  the  sum 
which  the  acceptors  ought  to  have  paid,  together  with  damages,  which, 
in  the  absence  of  statute  regulation,  would  be  the  expense  which  the 
holder  would  incur  to  indemnify  himself  at  the  place  of  payment  with 
interest.     Suse  v.  Pomp. 

2.  The  statutes  which  New  York  and  Massachusetts  have  made  on 
this  subject  have  no  extra-territorial  operation,  and  affect  the  remedy 
only.    Ayer  v.  Tilden,^  Ives  v.  Farmers'  Bank,"  Gale  v.  Eastman.'^ 

3.  The  courts  of  the  United  States  sitting  in  Massachusetts  will 
follow  the  law  of  that  State  in  the  matter  of  damages.  Rev.  Sts. 
§  721 ;  Brown  v.  Van  Braam,''^  Haussknecht  v.  Claypool." 

4.  If  not  a  matter  of  remedy,  still  Boston  was  the  place  of  the 
contract  of  Glyn.  Snaith  v.  Mingay,^''  Barker  v.  Sterne,  Lennig  v. 
Ralston. 

Lowell,  J.  The  principles  of  law  upon  which  this  case  must  be 
decided  have  been  thus  laid  down  by  the  Supreme  Court  in  Scudder 
V.  Union  National  Bank.^^  Matters  pertaining  to  the  execution,  valid- 
ity, and  interpretation  of  a  contract  are  determined  by  the  law  of  the 
place  where  it  is  made ;  those  connected  with  its  performance,  by  the 
law  of  the  place  of  performance  ;  those  respecting  the  remedy,  by  the 
lex  fori.  The  distinction  between  the  law  applicable  to  the  validity 
and  that  governing  the  performance  was  first  clearly  announced  in  this 
country,  I  believe,  in  the  very  able  opinion  of  the  court  in  Depau  v. 
Humphreys,^  in  which  a  loan  made  and  bill  of  exchange  given  in 
Louisiana,  with  a  reservation  of  interest  lawful  there,  but  usurious  in 
New  York,  was  held  to  be  valid,  though  the  payment  was  to  be  in  New 
York.  This  decision  is  criticised  by  Judge  Story,  who  inclines  to 
refer  all  contracts,  even  as  to  their  validity,  to  the  place  of  perform- 
ance.   (Confl.  Law,  §  304.)     Judge  Curtis,  in  arguing  the  important 

1  6  Moore,  P.  C.  314.  =  29  Barb.  325.  «  11  Gray,  38. 

<  14  B.  Mon.  556.  »  20  Martin  (La.),  1.  «  8  Sup.  Ct.  (1  Hun)  680, 

t  45  Barb.  340.  s  5  Allen,  134.  «  15  Gray,  178. 

10  2  Allen,  236.  "  7  Met.  14.  w  3  Dallas,  344. 

13  1  Black,  431.  "  1  M.  &  S.  87.  ^  91  U.  S.  1  Otto,  406. 
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case  of  Carnegie  v.  Morrison,'  assailed  the  same  case,  and  maintained 
the  doctrine  of  Story  ;  but  the  court  decided  that  the  contract,  which 
was  a  letter  of  credit  issued  in  Boston,  authorizing  bills  of  exchange 
to  be  drawn  at  Gottenburg  in  Sweden  on  London,  was  to  be  governed 
as  to  its  validity  and  effect  between  the  original  parties  by  the  law  of 
Massachusetts,  though  the  bills  drawn  under  it  must  conform  to  the 
law  of  Sweden,  and  the  acceptance  of  the  bills  to  the  law  of  England, 
which  is  precisely  the  doctrine  of  Depau  v.  Humphreys  and  Scudder 
V.  Union  Bank,  above  cited. 

Mr.  Wharton,  in  his  valuable  work  on  the  Conflict  of  Laws, 
§  401,  proposes,  as  a  rule  which  best  harmonizes  the  authorities,  one 
substantially  like  that  of  the  decisions  above  referred  to,  though  carrying 
the  division  one  step  farther  :  "  Obligations,  in  respect  to  the  mode  of 
their  solemnization,  are  subject  to  the  rule,  locus  regit  actum;  in 
respect  to  their  interpretation,  to  the  lex  loci  contractus  ;  in  respect  to 
the  mode  of  performance,  to  the  law  of  the  place  of  performancei 
But  the  lex  fori  determines  when  and  how  such  laws,  when  foreign, 
are  to  be  adopted,  and  in  all  cases  not  specified  above  supplies  the 
applioatory  law." 

In  the  case  of  a  bill  of  exchange,  the  contracts  of  the  various  par- 
ties are  distinct ;  and  the  drawer  is  bound,  generally  speaking,  accord- 
ing to  the.  law  of  the  place  where  the  bill  is  drawn,  which  is  in  most 
cases  the  same  as  that  in  which  it  is  to  be  paid  by  him,  if  he  pays  it. 
Still,  he  is  to  a  certain  extent  involved  in  the  same  law  with  the 
acceptor,  because,  upon  due  protest,  demand,  and  notice,  he  is  bound 
to  make  good  to  the  holder  what  the  acceptor  ought  to  have  paid  at 
the  place  where  he  should  have  paid  ;  which  makes  it  necessary  to 
ascertain  what  that  amount  was  by  the  law  of  that  place,  and  whether, 
by  the  same  law,  due  demand  was  made  of  the  acceptor,  and  due  pro- 
test upon  the  dishonor.  What  the  drawer  should  pay  as  interest, 
ex  ntora,  or  as  damages,  does  not  depend  upon  the  law  of  the  place 
where  the  acceptor  was  to  pay  the  bill,  if  that  is  different  from  the 
place  where  the  drawer's  contract  is  to  be  performed. 

So  far  the  parties  to  this  petition  are  agreed,  and  I  have  therefore 
cited  no  authorities  for  some  of  my  positions ;  but  here  they  divide. 
The  general  creditors  contend  that  the  law  of  Massachusetts  governs 
this  matter  of  damages  in  the  present  instance,  because  the  remedy  is 
sought  here ;  and,  if  that  be  not  so,  because  Boston  is  the  place  of  per- 
formance. 

The  petitioners  maintain  that  the  law  of  New  York  is  to  be  fol- 
lowed, because  the  bills  were  negotiated  there  and  the  first  holder 
lived  there. 

1  2  Met.  381. 
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I  am  of  opinion  that  the  Massachusetts  law  governs,  not  because  the 
damages  are  part  of  the  remedy,  which  they  are  not,  but  because  Boston 
•was  the  place  in  which  the  drawer  undertook  to  perform  his  contract. 

In  Massachusetts,  it  is  held  that  the  rate  of  interest  to  be  recovered, 
ex  mora,  for  default  in  paying  a  promissory  note,  is  a  mere  matter  of 
remedy.  The  decisions  which  establish  this  point,  if  applicable  to 
bills  of  exchange,  are  not  binding  on  this  court,  because  the  law  of 
bills  of  exchange  is  part  of  general  commercial  jurisprudence,  and  not 
of  local  law  or  usage.  Swift  v.  Tyson,  Watson  v.  Tarpley ;  ^  and  so  is 
any  question  of  the  conflict  of  laws.  When  we  have  ascertained  what 
local  law  applies  to  the  case,  we  follow  it;  but  the  ascertainment  itself 
is  not  a  local  question. 

In  most  cases,  the  place  where  a  note  is  made  or  a  bill  is  drawn, 
■indorsed,  or  accepted,  is,  in  fact;  the  place  where  the  parties  respect- 
ively undertake  to  pay  it ;  and  therefore  questions  rarely  come  up  of 
any  distinction  between  the  law  of  the  contract  and  that  of  the  per- 
formance ;  and  the  courts,  in  pronouncing  on  such  cases,  have  had  no 
such  distinction  in  mind,  and  any  general  statements  as  to  the  contract 
being  governed  by  the  law  of  the  place  where  it  is  made  or  is  to  be 
performed  must  be  taken  with  that  allowance.  When  they  say  that 
a  bill  is  to  be  paid  by  the  acceptor  at  the  place  where  he  accepts,  and 
by  the  drawer  where  he  draws,  they  are  stating  the  general  presump- 
tion of  fact,  that  a  bill  or  note  is  probably  dated  at  the  place  where 
-the  party  intends  to  pay  it.  The  petitioners  do  not  deny  that  it  is 
the  place  of  performance  whose  law  must  govern  the  decision  of  this 
controversy,  if  that  is  a  different  place  from  the  place  of  entering  into 
the  contract ;  but  they  insist  that  unless  the  contract  provides  ex- 
pressly for  a  different  place,  that  of  making  the  contract  is  conclusively 
and  always  the  place  of  performance,  and  that  a  contract  is  made 
where  it  is  delivered. 

My  opinion  is  that,  where  no  place  of  performance  is  mentioned  in 
a  note  or  bill,  it  is  to  be  paid  by  each  person  liable  upon  it,  at  the  place 
of  his  own  domicile,  using  that  word  in  a  sense  large  enough  to  include 
an  established  place  of  business  as  well  as  one  of  residence.  Mr.  Jus- 
tice Story  (Confl.  of  Laws,  §  293  c,note  3),  says  that,  if  a  note  is  made 
in  one  State  and  negotiated  to  an  indorsee  in  another,  the  contract  of 
the  maker  with  the  indorsee  takes  eSect  as  a  promise  in  the  State 
where  the  note  was  made,  and  not  where  it  was  indorsed.  It  will 
be  recollected  that  Judge  Story  refers  all  contracts  to  the  place  of 
performance,  and  therefore  hia  meaning  here  is  that  the  maker  of  a 
note  is  to  pay  it  at  his  own  home.  So  Westlake  (§  235)  afliirms  that 
the  acceptor  promises  to  pay  the  bill,  if  no  place  of  payment  is  named, 

1  18  How.  517. 
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at  the  known  place  of  business  from  which  he  dates  his  acceptance. 
And  Wharton  (§  451)  says  that,  if  an  indorser  indorses  a  note  when 
casually  absent  from  his  domicile,  it  is  the  law  of  such  domicile  that 
binds,  that  being  construed  to  be  the  place,  so  far  as  he  is  concerned, 
of  payment.  The  eminent  jurist,  Savigny,  as  quoted  by  Mr. Wharton 
(§  426),  gives  several  rules  of  law  on  this  subject,  of  which  two  are 
pertinent  to  this  case.  One  is,  that  the  seat  of  a  continuous  business 
supplies  its  local  law  to  all  obligations  emanating  from  him  who  con- 
ducts the  business ;  and  the  other,  that  the  debtor's  domicile  supplies 
the  law  to  his  obligations  emanating  from  the  domicile. 

Those  remarks  agree  with  the  general  opinion  of  business  men,  as  I 
suppose.  I  take  it  that,  if  a  banker  issues  bills  or  notes  to  circulate  as 
money,  there  is  no  doubt  that  his  undertaking  is  to  pay  them  over  his 
counter.  I  take  it  that  this  bill  would  be  called  a  Boston  bill  on  Lon- 
don, and  that  all  merchants  would  understand  that  the  drawer's 
undertaking  is  to  pay  in  Boston,  if  the  drawee  shall  not  do  so  in  Lon- 
don, and  he  is  duly  notified  thereof  in  Boston.  Boston  bills  on  London 
are  bought  in  large  quantities  by  merchants  in  Ifew  York,  sometimes 
in  Boston  by  agents  of  the  buyers,  and  sometimes  in  New  York  from 
agents  of  the  sellers ;  and  sometimes,  I  dare  say,  on  the  cars  between 
the  two  places.  Now,  it  seems  to  me  inadmissible  to  say  that  the 
same  apparent  contract  between  the  same  parties  may  have  three 
different  modes  of  performance,  according  as  it  is  delivered  in  one 
place  or  another.  It  is  true  that  all  contracts  take  effect  from  deliv- 
ery ;  but  the  question  in  every  case  is.  What  does  the  contract  mean 
after  it  has  been  delivered?  Ami  I  am  of  opinion  that  a  banker's 
draft,  dated  at  his  usual  and  only  place  of  business,  is  payable  there 
on  the  default  of  the  drawee,  by  the  iraj)lied  terms  of  the  contract 
itself,  and  by  the  usage  of  merchants,  and  by  law. 

Let  us  now  look  at  some  of  the  decisions.  It  is  well  settled  that,  in 
order  to  hold  the  indorser  of  a  note  not  by  its  terms  payable  at  any 
place,  demand  must  be  made  upon  the  maker  at  his  domicile  ;  that  the 
date  of  the  note  is  presumptive  evidence  of  the  domicile ;  and  in 
Massachusetts,  at  least,  the  date  proves  the  domicile  for  the  purposes 
of  demand  and  notice,  unless  the  holder  knows  of  some  other.  But,  if 
the  holder  knows  the  real  domicile,  payment  must  be  demanded  there. 
If  the  promisor  has  changed  his  domicile  after  the  note  is  made,  the 
holder  is  not  obliged  to  follow  him  beyond  the  jurisdiction  ;  but,  if  his 
new  domicile  is  within  the  same  jurisdiction,  he  must  demand  pay- 
ment there.  Fisher  v.  Evans,^  Stewart  v.  Eden,^  per  Livingston,  J., 
explained  in  Anderson  v.  Drake,^  Woodworth  v.  Bank  of  America,* 

1  6  Binney,  541.  2  2  Caines,  127. 

3  14  Johns.  114.  4  19  Jolins.  391. 
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McGruder  v.  Bank  of  Washington,'  Reid  v.  Morrison,^  Taylor  v. 
Snyder,'  Smitli  i;.  Philbrick,^  Bank  of  Orleans  v.  Whittemore,^  Pierce 
V.  Whitney." 

The  meaning  of  these  rules  is  that  the  contract  of  the  maker  of  a 
note  is  to  pay  it  at  his  domicile,  no  matter  where  he  makes  or  negoti- 
ates it ;  that,  the  domicile  being  usually  the  same  as  the  date,  he  may 
be  held  to  the  latter  as  his  domicile,  if  he  has  not  notified  the  taker  or 
holder  of  his  note  to  the  contrary ;  that  the  domicile,  so  far  as  juris- 
diction is  concerned,  is  that  which  he  had  when  the  debt  was  con- 
tracted, and  his  contract  is  not  to  vary  with  every  removal  which  he 
may  make.  Many  of  the  cases  turn  on  due  diligence  ;  but  diligence 
in  what?  In  demanding  payment  of  the  note  at  the  place  where 
the  maker  of  it  is  bound,  and  is  presumed  to  be  ready,  to  pay  it; 
that  is  to  say,  the  place  of  performance.  The  decisive  proof  of  this  is 
that,  if  a  place  is  agreed  on  for  the  performance,  no  demand  need  be 
made  elsewhere ;  so  that  actual  diligence  and  actual  demand  are  not 
the  important  things,  but  a  compliance  with  the  law  which  requires 
demand  to  be  made  at  the  place  of  performance. 

Coming  now  to  decisions  of  particular  cases  more  or  less  like  that 
at  bar,  the  first  which  I  shall  cite  is  a  leading  Scotch  decision,  which 
is  given  at  large  by  two  learned  writers  on  the  Conflict  of  Laws,  —  Sir 
R.  Phillimore,  vol.  iv.  p.  612  (1st  ed.),  and  Mr.  Wharton,  §  452.  In 
that  case,  a  Scotchman  residing  in  Edinburgh  made  a  note  payable  to 
a  banker,  named  and  described  as  manager  of  the  British  &  Australian 
Bank,  55  Moorgate  Street,  London.  This  was  held  to  be  a  Scotch 
debt :  nothing  was  proved  about  the  place  of  delivery  or  of  negotia- 
tion, from  which  we  may  infer  that  they  were  not  considered  im- 
portant. 

In  Hicks  v.  Brown,'  A.  drew  at  New  Orleans  a  bill  on  B.,  in 
Pennsylvania,  in  favor  of  C.  in  Tennessee,  and  it  was  held  that  the 
law  of  the  drawer's  contract  was  that  of  Louisiana.  That  is  precisely 
this  case,  the  bill  taking  effect  when  it  reached  the  hands  of  the  per- 
son who  had  given  consideration  for  it  in  a  State  other  than  that  in 
which  it  was  drawn. 

In  Pine  v.  Smith,^  a  citizen  of  Massachusetts  negotiated  in  New 
York  for  a  loan  from  a  citizen  of  that  State,  at  eight  per  cent  interest, 
which  would  make  the  contract  void  for  usury  in  New  York,  and  this 
was  secured  by  note  with  a  mortgage  of  land  in  Massachusetts.  Held, 
a  Massachusetts  contract ;  not,  however,  by  reason  of  the  mortgage, 
which  is  not  once  mentioned  in  the  opinion  of  the  court. 

1  9  Wheat.  598.  ^  2  Watts  &  S.  401. 

8  3  Denio,  145.  *  10  Gray,  252. 

6  12  Gray,  469.  «  22  Me.  110;  29  Me.  188. 

^  12.  Johns.  142.  »  U  Gray,  38. 
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The  case  of  Grimshaw  v.  Bender  ^  goes  much  beyond  the  present. 
There  a  bill  was  drawn  in  England  upon  a  firm  whose  domicile  was  in 
Boston,  but  the  bill  was  payable  in  London,  and  was  accepted  in  Eng- 
land by  a  member  of  the  Boston  house  who  happened  to  be  there. 
The  bill  not  having  been  paid  was  sued  against  the  acceptors  in  Bos- 
ton, and  the  court  held  that  the  measure  of  damages  was  regulated  by 
the  law  of  Massachusetts,  because  that  was  the  domicile  of  the  accept- 
ors. That  case  is  not  considered  sound  by  Judge  Story.  (Confl. 
Laws,  §  419.)  Mr.  Wharton  cites  both  the  case  and  the  criticism, 
without  giving  his  own  opinion.  (Confl.  Laws,  §  450.)  The  bill 
was  expressly  made  payable  in  London,  and  of  course  the  acceptors 
should  pay  in  Boston  what  would  have  produced  that  sum  in  London, 
which,  in  the  absence  of  statute  or  local  usage,  is  exactly  what  a 
drawer  in  Boston  would  be  obhged  to  pay  :  therefore,  the  substance  of 
the  decision  is  sound  ;  but  in  making  the  acceptors  technically  drawers 
in  Boston,  and  liable  to  damages  as  such,  the  court  overlooked  the  cir- 
cumstance that  they  were  not  the  drawers,  but  stood  as  London 
acceptors  casually  sued  in  Boston.  After  this  allowance  is  made,  the 
case  remains  a  high  authority  for  holding  the  domicile  to  be  the  place 
of  performance  when  none  other  is  appointed  by  the  contract  itself. 

It  has  been  twice  held  in  England  that  a  bill  drawn  abroad  and 
filled  up  and  negotiated  in  England  is  valid,  if  sufficiently  stamped 
according  to  the  law  of  the  place  of  apparent  drawing,  though  not 
sufficiently  by  the  law  of  England.  Snaith  v.  Mingay,^  Baker  v, 
Sterne.  These  decisions  have  been  supposed  to  depend  upon  an 
estoppel,  worked  by  the  negotiation  of  the  bills  to  innocent  holders, 
but  this  explanation  is  not  sound  :  they  are  put  by  the  judgments  upon 
the  plain  and  simple  reason  that  the  contract  of  the  drawer  was  made 
abroad  ;  and  not  only  so,  but  estoppel  does  not  avail  against  the  stamp 
laws  of  England.     Steadman  v.  Duhamel.* 

In  Pennsylvania,  too,  it  was  decided  that  the  drawer  of  a  bill 
signed  by  him  in  blank  as  to  amount,  &c.,  in  that  State,  though  filled 
up  and  passed  in  England,  must  pay  damages  according  to  the  law  of 
Pennsylvania,  at  the  date  of  the  drawing ;  and  this  though  the  rate  of 
damages  had  been  diminished  by  a  statute  passed  before  the  bill  was 
actually  negotiated.  Lennig  v.  Ralston.  In  Campbell  v.  Nichols,^ 
the  precise  distinction  is  taken  that  the  validity  of  an  acceptor's  con- 
tract depends  upon  the  law  of  the  place  where  the  bill  is  negotiated, 
and  first  becomes  a  contract ;  but  that  in  all  matters  concerning  the 
interest  to  be  paid  by  him,  upon  that  of  the  place  where  he  undertook 
to  pay.     In  a  later  case,  cited  by  the  petitioners  here,  the  same  court, 

1  6  Mass.  31.9.  '  1  M.  &  S.  87. 

3  1  C.  B.  888.  4  i  Vroom.  81. 
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citing  Campbell  v.  Nichols,  say,  though  they  do  not  decide,  that  a 
drawer's  contract  may  differ  from  an  acceptor's  in  this  respect,  Freese 
V.  Brownell ;  '■  but  there  is  neither  reason  nor  authority  for  any  dis- 
tinction :  each  is  liable  to  make  good  his  promise  when  and  where  he 
undertook  to  make  it  good,  as  I  have  already  shown ;  and  if  that 
means  at  the  acceptor's  domicile,  for  his  part,  it  means  at  the  drawer's, 
for  his. 

In  Van  Zant  v.  Arnold,^  the  maker  and  the  indorser  of  a  note  both 
lived  in  Georgia ;  but  they  made  and  indorsed  it  in  Tennessee,  where 
it  took  effect  as  a  contract  by  being  delivered  to  an  agent  of  a  credi- 
tor of  the  maker,  who  lived  in  New  York.  It  was  held  to  be  a  con- 
tract governed  by  the  law  of  Georgia  as  against  the  indorser,  because 
he  was  domiciled  there. 

Many  cases  are  cited  by  the  petitioners  to  prove  that  the  lex  loci  con- 
tractus is  where  the  bill  or  note  is  actually  negotiated.  I  have  assumed 
that  to  be  the  general  rule,  though,  if  it  were  needful,  I  could  point 
out  many  exceptions  to  it.  It  is  not  necessary,  because  every  case  but 
one  which  touches  that  point  turns  upon  the  validity,  and  not  upon 
the  mode  of  performance,  of  the  contract,  nor  upon  the  damages  for  a 
bfeach.  Thus,  in  Tilden  v.  Blair,  a  bill  for  five  thousand  dollars  was 
drawn  in  Illinois  and  accepted  in  New  York,  and  then  sent  back  to 
Illinois,  where  it  was  indorsed  and  negotiated  at  a  rate  of  interest 
which  would  be  usurious  in  New  York  and  avoid  the  contract.  The 
acceptor  was  sued  in  the  Circuit  Court  of  the  United  States  sitting  in 
New  York,  and  the  court  held  that  the  validity  of  the  acceptance 
depended  on  the  place  of  negotiation.  That  court  having  given  judg- 
ment for  the  plaintiff  for  an  amount  which  it  considered  the  law  of 
Illinois  made  the  contract  available  for  in  its  inception,  the  Supreme 
Court  said  that  the  bill  was  good  for  its  face,  and  that  the  only  error 
was  in  not  giving  judgment  for  the  whole  five  thousand  dollars,  and 
interest.  They  did  not  say  whether  the  interest  should  be  reckoned 
at  the  legal  rate  in  Illinois,  or  at  that  prevailing  in  New  York ;  nor 
could  they,  because  the  plaintiff  had  acquiesced  in  the  ruling  below. 
The  only  point  in  this  case,  therefore,  is  not  reached  by  that  decision. 
All  the  other  cases  cited  are  open  to  a  similar  remark,  excepting  Cook 
V.  Moffat,'  which  is  said  to  be  decisive  of  this  question  in  favor  of  the 
petitioners.  I  do  not  so  understand  it.  The  case  was  that  A.  in  New 
York  sold  goods  there  to  B.,  of  Baltimore,  who  gave  his  note  for  the 
price,  and  afterwards  took  the  benefit  of  the  Insolvent  Law  of  Mary- 
land. The  court  held  that  the  discharge  in  Maryland  did  not  release 
the  debt  due  to  A.     Mr.  Justice  Grier,  in  delivering  the  opinion  of  the 

1  6  Vroom,  285.  "  31  Ga.  210.  '  5  How.  295. 
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court,  says  that  the  notes  being  delivered  in  New  Tork  in  payment  of 
goods  purchased  there  were  of  course  payable  there,  and  governed  by 
the  laws  of  that  place,  citing  Boyle  v.  Zacharie ;  ^  Story,  Confl.  §  287. 
The  case  cited  decides  that  advances  made  by  a  factor  are  to  be  reim- 
bursed to  him  at  the  place  where  he  makes  them ;  and  Judge  Story,  at 
the  place  cited,  repeats  the  same  doctrine.  I  cannot  supj)ose  that  Mr. 
Justice  Grier  intended  to  overrule  all  the  cases  and  opinions  which  I 
have  cited  above.  There  is,  undoubtedly,  much  authority  for  the  propo- 
sition that  the  whole  contract  of  sale  of  goods,  including  the  payment, 
IS  governed  by  the  law  of  the  place  of  sale  ;  that  is  to  say,  the  buyer 
is  to  seek  out  and  pay  the  seller,  if  the  goods  are  sold  on  credit,  and,  if 
for  cash,  he  must  pay  him  on  the  spot.  By  the  law  both  of  New  York 
and  of  Maryland,  the  note  given  for  the  price  of  goods  is  merely 
security  for  the  payment,  and,  if  the  note  is  ready  to  be  surrendered  in 
court,  an  action  for  the  price  of  the  goods  may  be  maintained.  If, 
therefore,  an  action  for  goods  sold  would  not  be  barred  by  a  discharge 
in  Maryland,  because  its  performance  was  to  be  in  New  York,  the 
security  ought  not  to  be  destroyed  thereby.  This  is  what  I  under- 
stand Mr.  Justice  Grier  to  mean  in  the  brief  remarks  above  quoted, 
though  he  speaks  in  the  popular  way  of  the  note  being  given  in  pay- 
ment for  the  goods.  There  are  likewise,  I  believe,  decisions  that  an 
ordinary  loan  is  to  be  reimbursed  where  it  is  made,  at  least  if  no  note 
or  bill  is  given  for  it,  though  the  cases  on  this  point  are  perhaps  not 
reconcilable  with  each  other. 

This  transaction  was  not  a  sale  of  goods,  nor  a  loan  of  money,  but 
the  transfer  of  a  credit.  The  undertaking  of  Glyn  appears  to  me  to 
be  that,  if  Benson  &  Co.  should  not  accept  or  should  not  pay  in  Lon- 
don, and  due  demand  and  protest  are  made  there,  he  will  pay  in  Bos- 
ton on  due  notice  and  demand  here.  If  New  York  were  the  place  of 
payment,  a  constructive  demand  on  Glyn  there  would  be  enough  to 
charge  him  as  drawer  or  indorser ;  but  I  have  seen  no  cases  to  that 
effect,  excepting  that  there  are  a  few  which  hold  that  the  date  is  con- 
clusive and  controls  every  thing ;  and,  if  these  should  be  followed,  the 
demand  and  notice  to  Glyn  as  indorser  might  be  made  in  New  York, 
in  respect  to  the  two  drafts  in  which,  by  his  authority,  the  indorse- 
ments were  dated  there  ;  but  the  better  opinion  is,  as  shown  by  the 
authorities  which  I  have  cited,  that  if  the  date  and  domicile  differ,  to 
the  knowledge  of  the  party  taking  the  paper,  he  must  go  to  the  domi- 
cile to  demand  payment,  and  so  of  the  holder  at  the  date  of  the  dis- 
honor. Glyn  was  not  bound  to  tender  payment  in  New  York.  If 
New  York  were  the  place  of  performance,  a  second  or  other  later 
holder  would  have  no  information  from  the  bill  itself  what  the  con- 

1  6  Pet.  685. 
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tract  of  the  drawer  was  in  respect  by  performance,  or  when,  where, 
and  how  he  should  demand  it  of  him,  excepting  in  respect  to  the  two 
bills  above  mentioned,  which  are  on  their  face  indorsed  in  New  York, 
which  in  this  particular  case  might  notify  him,  but  would  not  hare 
that  effect,  if  the  bills  had  in  fact  been  delivered  elsewhere.  There  is 
sound  reason  as  well  as  strongly  preponderating  authority  for  the  rule 
that,  where  the  domicile  and  date  coincide,  it  fixes  the  place  of  perform- 
ance, if  none  other  is  mentioned  in  the  bill.  This  course  of  reasoning 
shows  that  Glyn's  indorsing  two  of  the  bills  in  New  York,  if  he  is  to 
be  held  to  have  done  so,  is  immaterial,  the  place  of  performance  being 
indicated  by  the  face  of  the  bill. 

The  amount  to  he  proved  is  the  face  of  the  bills,  with  exchange,  inter- 
est, and  damages  as  provided  by  the  law  of  Massachusetts.'^ 

'  In  addition  to  the  cases  given  in  this  chapter,  reference  may  not  improperly  bs 
made  to  the  following  cases  arising  upon  bills  and  notes,  and  illustrating  certain  docv 
trines  of  the  Conflict  of  Laws  applicable  to  contracts  generally,  e.  g.  The  validitj 
of  a  bill  or  note  depends  upon  the  lex  loci  cetebrati  contractus.  See  Burrows  v.  Jemino, 
2  Stra.  733 ;  Moore  u.  Clopton,  22  Ark.  125  ;  Mason  v.  Dousay,  35  111.  424 ;  Ford  v. 
Buckeye  Co,  6  Bush,  133;  Carnegie  v.  Morrison,  2  Met.  381  ;  Stevenson  v.  Payne, 
109  Mass.  378 ;  Murphy  v.  Collins,  121  Mass.  6  ;  Thompson  v.  Ketcham,  8  Johns.  189 ; 
Touro  V.  Cassin,  1  N.  &  McC.  173  ;  Palmer  v.  Yarriston,  1  Oh.  St.  253,  in  which  cases 
the  instrument  was  made  and  payable  in  the  same  place. 

It  has  been  frequently  stated  that  the  courts  of  one  country  will  pay  no  regard 
to  the  revenue  laws  of  another  country,  and  cases  arising  under  such  laws  have  been 
supposed  to  form  an  exception  to  the  general  rule  above  stated.  James  v.  Cather- 
wood,  3  Dow.  &  Ry.  190;  Wynne  v.  Jackson,  2  Kuss.  351 ;  Stewart  u.  Gelot  (Court 
of  Session),  July  19, 1871 ;  Ludlow  v.  Van  Rensselaer,  1  Johns.  94 ;  Skinner  u.  Tinker, 
34  Barb.  333.  But  there  is,  in  fact,  no  such  exception  to  the  rule.  A  distinction, 
however,  must  be  observed.  If  a  foreign  revenue  law  makes  an  instrument  void,  it 
will  be  void  everywhere.  But,  if  the  foreign  law  merely  prescribes  a  formality  of 
procedure,  the  lex  fori  will  prevail. 

Alves  V.  Hodgson,  7  T.  R.  241 ;  Clegg  v.  Levy,  3  Camp.  166 ;  Bristow  v.  Sequeville, 
5  Ex.  275 ;  Satterthwaite  v.  Doughty,  Busbee,  314 ;  Lambert  v.  Jones,  2  Pat.  &  H. 
144;  Fant  v.  Miller,  17  Grat.  47. 

According  to  a  dictum  of  Lord  Mansfield,  in  Robinson  v.  Bland,  2  Burr.  1078,  and 
the  opinion  of  Judge  Story,  Conf.  Laws  (7th  ed.),  §  280,  when  a  contract  is 
made  in  one  country  to  be  performed  in  another,  its  validity  will  be  determined  by 
the  law  of  the  place  of  performance.  And  this  second  exception  to  the  general  rule 
was  adopted  as  the  basis  of  decision  In  the  following  cases :  Andrews  v.  Pond, 
13  Pet.  77  (semhle) ;  Miller  v.  Tiffany,  1  Wall.  298  {semUe) ;  Junction  R.R.  <<.  Bank 
of  Ashland,  12  Wall.  226 ;  Thayer  v.  Elliott,  16  N.  H.  102;  Ball  v.  Consolidated  Co., 
32  N.  J.  102  {semble) ;  Campbell  v.  Nichols,  33  N.  J.  81 ;  Freese  v.  Brownell,  35  N.  J. 
285 ;  Thompson  v.  Ketcham,  4  Johns.  285 ;  Jacks  v.  Nichols,  1  Seld.  178 ;  Curtis  v. 
Leavitt,  15  N.  Y.  91,  92  {semlle) ;  Scott  v.  Pillington,  15  Abb.  280  ;  Berrien  v.  Wright, 
26  Barb.  208;  Cutler  w.  Wright,  22  N.  Y.  472;  Jewell  v.  Wright,  30  N.  Y.  259; 
Hackettstown  Bank  v.  Rea,  64  Barb.  175 ;  Hildreth  v.  Shepard,  65  Barb.  265 ;  Clayes 
ti.  Hooker,  4  Hun,  231. 

But,  with  all  deference,  this  exception  to  the  rule  has  as  little  foundation  in  reason 
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as  the  other.  To  adopt  the  language  of  Wells,  J.,  in  Akers  k.  Demond,  103  Mass. 
823 :  "  The  general  principle  is  that  the  law  of  the  place  of  performance  is  the  law 
of  the  contract.  This  rule  applies  to  the  operation  and  effect  of  the  contract,  and  to 
the  rights  and  obligations  of  the  parties  under  it.  But  the  question  of  its  ralidity, 
as  affected  by  the  legality  of  the  consideration,  or  of  the  transaction  upon  which  it 
is  founded,  and  in  which  it  took  its  inception  as  a  contract,  must  be  determined  by 
the  law  of  the  State  where  that  transaction  was  had.  No  other  law  can  apply  to 
it.  Usury,  in  a  loan  effected  elsewhere,  is  no  offence  against  the  laws  of  Massachu- 
setts. .  .  .  But  when  a  usurious  or  other  illegal  consideration  is  declared  by  the 
laws  of  any  State  to  be  incapable  of  sustaining  any  yalid  contract,  and  all  con- 
tracts arising  therefrom  are  declared  void,  such  contracts  are  not  only  void  in 
that  State,  but  void  in  every  State  and  everywhere.  They  never  acquire  a  legal 
existence."  For  decisions  in  accordance  with  this  view,  see  Scudder  v.  Union  Bank, 
91  U.  S.  406 ;  Davis  v.  Clemson,  6  McL.  622 ;  Providence  Bank  v.  Frost,  50  How. 
Pr.  173;  Adams  v.  Robertson,  37  111.  45  (qualifying  McAllister  v.  Smith,  17 
111.  328) ;  Mix  v.  Madison  Co.,  11  Ind.  117  ;  Butters  v.  Olds,  11  Iowa,  1  (but 
see  Arnold  v.  Potter,  22  Iowa,  194)  ;  Depau  v.  Humphreys,  8  Mart.  s.  s.  1 ; 
Dunscomb  u.  Bunker,  2  Met.  8,  10  ;  Akers  o.  Demond,  10-3  Mass.  318;  Pratt 
«  Adams,  7  Paige,  632;  City  Bank  v.  Bidwell,  29  Barb.  325  ;  Balme  u.  Wombough, 
38  Barb.  352;  State  Bank  t.  Lewin,  45  Barb.  340  (semhie);  Bowen  v.  Bradley, 
9  Abb.  Pr.  n.  s.  395 ;  First  ISTat.  Bank  v.  Morris,  1  Hun,  680 ;  Dickinson  v.  Edwards, 
2  Abb.  New  Cas.  300 ;  Atwater  v.  Roelofson,  2  Handy,  19 ;  Eezner  v.  Hatch,  2 
Handy,  42  (semble) ;  Fisher  v.  Otis,  3  Chandl.  83 ;  Richards  v.  Globe  Bank,  12  Wis. 
692 ;  Vliet  v.  Camp,  13  Wis.  198.  See  also  Fitch  v.  Eemer,  8  Am.  L.  Reg.  654 ; 
Hanrick  v.  Andrews,  9  Port.  9;  Roberts  v.  Wilkinson,  5  La.  An.  369  ;  Davis  v.  Cole- 
man, 7  Ired.  424 ;  Bullard  v.  Thompson,  35  Tex.  313. 

The  rate  of  interest  payable  by  a  defendant  ex  mora  is  governed  by  the  lex  loci 
solutionis.  Cooper  v.  Waldegrave,  2  Beav.  282 ;  Bank  of  United  States  v.  Daniel,  12 
Pet.  32,  54;  Scudder  u.  Union  Bank,  91  U.  S.  406  (semble) ;  Price  .-.  Teal,  4  McL. 
201 ;  Dunn  i\  Clement,  2  Ala.  392 ;  Dickinson  „.  Branch  Bank,  12  Ala.  54  ;  Hunt  v. 
Hall,  37  Ala.  702  ;  Hawley  v.  Sloo,  12  La.  An.  815  ;  Healy  v.  Gorman,  3  Green,  328; 
Foden  v.  Sharp,  4  Johns.  183;  Schofield  v.  Day,  20  Johns.  102  ;  Bain  v.  Ackworth, 
1  Treadw.  107;  MeCandlish  v.  Cruger,  2  Bay,  377 ;  Cooke  v.  Crawford,  1  Tex.  9 ; 
Burton  v.  Anderson,  1  Tex.  93  ;  Wheeler  v.  Pope,  5  Tex.  262 ;  Andrews  v.  Hoxey, 
6  Tex.  171;  Summers  v.  Hill,  21  Tex.  77;  Austin  v.  Imus,  23  Vt.  286. 

In  Massachusetts,  the  singular  rule  prevails,  that  the  rate  of  interest  is  determined 
by  the  lex  fori.  Grimshaw  v.  Bender,  6  Mass.  157  ;  Ayer  v.  Tilden,  15  Gray,  178;  Ives 
u.  Farmers'  Bank,  2  All.  236.  — Ed. 
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HUGH    McCULLOCH  and   Others,   Respondents,   v.  OUBIN 
C.  HOFFMAN,  Impleaded  with  GEORGE   J.  HOFFMAN, 

Appellant. 

In  the  Supeeme  Coukt,  New  Toek,  Mabch  Teem,  1877. 

[Reported  in  10  Hun,  133,] 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  a 
verdict  directed  by  the  court. 
C.  W.  Broohe^  for  the  appellant. 

T.  H.  Hubbard,  for  the  respondents. 

Davis,  P.  J.     This  action  is  brought  upon  a  bill  of  exchange  in  the 
words  and  figures  following  :  — 
"£585  lis.  lid  London,  July  11,  1873. 

"  On  demand,  please  pay  to  the  order  of  Messrs.  Jay  Cooke,  McCul- 
loch,  &  Co.  (duplicate  unpaid),  five  hundred  and  eighty-five  pounds 
eleven  shillings  and  eleven  pence,  value  received,  which  place  to  ac- 
count of 

"G.   J.    HOEFMAN. 

"Geoege  Hoffman,  Esq.,  O.  C.  Hoffman. 

"  Pres.  Irving  National  Bank,  New  YbrJc.^'' 

The  defendant  George  J.  HoflBnan  interposed  no  defence.  The 
defendant  Orrin  C.  HoflTman  put  in  an  answer  admitting  his  signature 
to  the  bill  of  exchange,  and  alleging  as  a  defence,  in  substance,  that 
the  bill  was  given  by  the  defendant  George  J.  Hoffman  to  the  plain- 
tiffs for  advances  theretofore  made  by  them  to  George ;  that  after  the 
bill  had  been  made  by  George  it  was  presented  to  him  by  one  of  the 
plaintifis,  who  represented  to  him  that  it  had  been  drawn  for  advances 
made  to  George  by  the  plaintifis  ;  that  the  drawee,  who  was  the  father 
of  both  the  defendants,  had  refused  to  make  pecuniary  advances  to 
his  son  George  J.  Hoffman,  owing  to  his  alleged  excesses  and  impro- 
prieties, and  would  probably  not  accept  the  draft,  but  would  be  more 
likely  to  do  so,  should  the  defendant  Orrin  C.  Hoffman  also  sign  his 
name  ;  and  that,  if  his  father  did  not  accept  it,  it  should  never  trouble 
the  said  Orrin  C.  Hoffman  personally ;  and  that  the  defendant  did  so 
subscribe  his  name  at  the  request  of  the  plaintiffs,  without  any  con- 
sideration whatever;  and  that  the  bill  of  exchange  was  altogether 
without  consideration  in  respect  to  him. 

On  the  trial  of  the  action,  the  plaintifiT  produced  and  read  in  evi- 
dence the  bill  of  exchange,  and  proved,  in  substance,  that  the  drawing 
thereof  was  unauthorized,  and  that  the  defendants  had  no  funds  in  the 
hands  of  the  drawee  against  which  to  draw,  and  rested. 

VOL.  II.  17 
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On  the  part  of  the  defence,  it  was  proved  that  the  bill  was  given 
for  the  balance  of  an  account  of  George  J.  Hoffman  with  the  plaintiffs, 
and  was  executed  by  said  George  J.  Hoffman  a  day  or  two  before  it 
was  signed  by  the  defendant  On-in  C.  Hoffman,  and  that  it  had  no 
consideration  whatever  except  the  indebtedness  of  said  George  J. 
Hoffman  upon  the  balance  of  his  account. 

The  defendant's  counsel  then  offered,  in  various  forms,  to  prove  the 
circumstances  connected  with  the  affixing  of  Orrin  C.  Hoffman's  sig- 
nature to  the  bill,  and  the  giving  of  it  by  him,  substantially  as  alleged 
in  his  answer  to  the  complaint.  This  was  excluded  by  the  court,  on 
the  ground  that  the  defendant  could  not  in  that  way  contradict  the 
bill  of  exchange  ;  and  exceptions  were  taken. 

After  proving  that  the  bill  of  exchange  was  given  for  the  balance  of 
the  account  of  George  J.  Hoffman,  the  following  question  was  put  to 
Orrin  C.  Hoffman :  "  What  connection  had  you,  if  any,  with  that 
account,  in  any  way?"  This  question  was  objected  to:  the  objection 
was  sustained,  and  an  exception  duly  taken.  Amongst  other  questions, 
also,  the  following  were  put  to  the  defendant  Orrin  C.  Hoffman :  "  Will 
you  state  precisely  what  occurred,  and  what  was  said  at  the  time  your 
signature  was  affixed  to  that  draft,  prior  to  the  time  and  at  the  time 
your  signature  was  affixed  ?  What  was  said  by  Mr.  Inleston  to  you 
immediately  prior  to  your  affixing  your  signature  to  this  draft,  in  con- 
sequence of  which  you  signed  it,  if  any  thing  ?  Have  j'ou  received 
any  consideration  for  this  draft ;  and  were  you  a  party  to  the  trans- 
action referred  to  in  this  account,  for  the  balance  of  which  it  was 
given  ?  Where  did  you  sign  it  ?  Was  there  any  agreement  made 
between  the  payees  of  that  draft  and  yourself,  in  accordance  with 
which  agreement  you  signed  the  draft  ? "  All  these  questions  were 
objected  to  :  the  objections  were  sustained,  and  exceptions  duly  taken. 
In  respect  to  the  question  first  above  quoted,  the  exception  seems  to 
have  been  well  taken.  The  defendant  had  the  right  to  show  distinctly 
that  he  had  no  connection  with  that  account,  although  it  appeared 
clearly  that  the  bill  was  given  for  the  balance  of  such  account  of  his 
brother.  In  respect  to  the  other  questions,  the  evidence  seems  to 
have  been  rejected  upon  the  ground  that  the  agreement  sought  to  be 
proved  was  not  in  writing,  and  that  they  were  an  attempt  to  contra- 
dict by  oral  evidence  the  terms  of  a  written  instrument. 

At  the  close  of  the  evidence,  the  defendant's  counsel  asked  the  court 
to  charge  the  jury  that,  if  they  found  as  matter  of  fact  that  no  con- 
sideration passed  to  Orrin  C.  Hoffman  from  the  plaintiffs  in  this  case, 
or  from  the  person  in  whose  favor  the  draft  was  drawn,  that  the  ver- 
dict should  be  for  the  defendant  Orrin  C.  Hoffman,  and  not  for  the 
plaintiffs.    The  court  declined  so  to  charge,  and  the  counsel  excepted. 
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Jt  is  well-established  law  that  a  party  may  always  show  want  of  con- 
Bideiation  to  invalidate  a  contract.  To  this  rule  there  is  but  a  single 
exception,  which  is  the  case  of  a  negotiable  promissory  note  or  bill  of 
exchange  which  has  passed  into  the  hands  of  a  bona  fide  holder  for 
value  before  maturity.  In  such  a  case,  the  want  of  consideration  is 
no  defence ;  but  in  every  other  case  a  total  want  of  consideration  is 
a  perfect  defence  to  an  action  upon  any  contract,  whether  verbal  or 
written  ;  and,  under  our  statutes,  sealed  contracts  are  no  exception  to 
the  rule. 

For  the  purpose  of  establishing  the  defence  of  want  of  considera- 
tion, set  up  in  the  answer  of  Orrin  C.  Hoffman,  it  was  competent  to 
prove  the  facts  and  circumstances  under  which  his  signature  was  put 
to  the  bill  of  exchange.  This  action  is  between  the  original  parties  to 
the  instrument.  The  consideration  was  therefore  open  to  inquiry ;  and 
the  facts  and  circumstances,  even  if  they  make  out  an  oral  agreement, 
were  admissible  for  the  purpose  of  establishing  a  total  want  of  con- 
sideration. It  was  not  sought  thereby  to  vary  the  terms  of  the  agree- 
ment, except  in  respect  to  its  statement  of  a  consideration  for  the 
making  of  the  paper ;  but  it  was  sought  to  be  shown  that  no  consider- 
ation whatever  passed  or  existed  as  between  the  defendant  Orrin  C 
HofEman  and  the  plaintiff,  amounting  to  a  sufficient  consideration  to 
uphold  the  bill. 

In  Benton  v.  Martin,'  it  was  said  :  "  Instruments  not  under  seal  may 
be  delivered  to  the  one  to  whom  upon  their  face  they  are  made  pay- 
able, or  who  by  their  terms  is  entitled  to  some  interest  or  benefit  under 
them,  upon  conditions  the  observance  of  which  is  essential  to  their 
validity ;  and  the  annexing  of  such  conditions  to  the  delivery  is  not  an 
oral  contradiction  of  the  written  obligation,  though  negotiable,  as  be- 
tween parties  to  it  and  others  having  notice.  It  needs  a  delivery  to 
make  the  obligation  operative  at  all ;  and  the  effect  of  the  delivery, 
and  the  extent  of  the  operation  of  the  instrument,  may  be  limited  by 
the  conditions  with  which  delivery  is  made.  And  so,  also,  as  between 
the  original  parties  and  others  having  notice,  a  want  of  consideration 
may  be  shown." 

There  is  no  difficulty  in  the  proper  application  of  this  rule ;  and  its 
restriction  to  the  subject  under  investigation,  to  wit,  a  total  want  of 
consideration  and  what  transpired  at  the  time  of  making  the  paper, 
though  it  may  not  have  been  competent  for  the  purpose  of  limiting 
the  effect,  or  changing  the  character  of  the  instrument  itself,  was,  we 
think,  certainly  competent,  as  between  the  parties  to  the  original 
paper,  for  the  purpose  of  showing  the  absence  of  consideration,  and 
the  knowledge  of  the  plaintiff  that  the  paper  was  made  wholly  without 

I  52  N.  Y.  670. 
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consideration.  We  think  the  court  was  in  error  in  excluding  the  sev- 
eral questions ;  and  that  such  error  "was  not  cured  by  the  fact  that  the 
evidence  sought  to  be  called  out  by  the  questions  was  obviously  the 
same  as  that  stated  in  the  offers  of  the  defendant's  counsel,  which  em- 
braced in  part  the  unwritten  agreement  that  the  bill,  if  not  accepted 
by  the  drawee,  should  not  be  enforced  against  the  defendant. 

It  is  not  necessary  to  pass  upon  the  question  arising  upon  the  refusal 
of  the  court  to  charge  as  requested. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  event. 

Beadt  and  Daniels,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event} 

»  See  Druifif  i;.  Parker,  L.  R.  5  Eg.  131;  Jones  v.  Heiliger,  36  Wis.  149.  — Ed. 
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CHAPTER    VII. 
DILIGENCE. 


SECTION    I. 

Presentment  for  Acceptance  or  Payment. 
(a)  Day  of  Presentment. 

ANONYMOUS. 
At  Guixdhaxl,  coeam  Tkbbt,  C.  J.,  TEmiTT  Sittings,  1701. 

[Eeported  in  1  Lord  Raymond,  743.] 

The  custom  of  merchants  is  that  if  B,  upon  whom  a  hill  of  exchange 
is  drawn,  absconds  before  the  day  of  payment,  the  man  to  whom  it 
is  payable  may  protest  it,  to  have  better  security  for  the  payment, 
and  to  give  notice  to  the  drawer  of  the  absconding  of  B ;  and,  after 
time  of  payment  is  incurred,  then  it  ought  to  be  protested  for  non- 
payment the  same  day  of  payment  or  after  it.'  But  no  protest  for 
non-payment  can  be  before  the  day  that  it  is  payable.'^  Proved  by 
merchants  at  Guildhall.  And  the  plaintiff  was  nonsuit,  because  he 
had  declared  upon  a  custom,  to  protest  for  non-payment  before  the 
day  of  payment.     Ex  relatione  Place. 

^  Presentment  for  payment  after  the  day  of  maturity  is  too  late.  Thornton  v. 
Stodert,  1  Cranch,  C.  C.  534;  Eldridge  w.  Rogers,  Minor,  392;  Piatt  v.  Edis,  1 
Blaclff .  81 ;  Jaclcson  u.  Union  Bank,  6  Har.  &  J.  149 ;  Orear  v.  McDonald,  9  Gill, 
850 ;  Woodbridge  v.  Brigham,  12  Mass.  403 ;  Ferris  v.  Saxton,  1  South.  2 ;  Brown 
V.  Jones,  3  Johns.  230 ;  Johnson  v.  Haight,  13  Johns.  470  ;  Davis  u.  Herrick,  6  Oh. 
55.  —  Ed. 

2  Jones  V.  Fales,  4  Mass.  245;  Henry  u.  Jones,  8  Mass.  453;  Hough  v.  Young, 
1  Oh.  504,  accord.  —  Ed. 
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TASSELL  AND  LEE  v.  LEWIS. 
At  Guildhall,  coram  Loed  Holt,  C.  J.,  Teinitt  Sittings,  1701. 

[Reported  in  1  Lard  Raymond,  743.] 

In  case  of  foreign  bills  of  exchange,  the  custom  is  that  three  days 
are  allowed  for  payment  of  them  ;  and,  if  they  are  not  paid  upon  the 
last  of  the  said  days,  the  party  ought  immediately  to  protest  the  bill 
and  return  it,  and  by  this  means  the  drawer  will  be  charged  :  but  if 
he  does  not  protest  it  the  last  of  the  three  days,  which  are  called  the 
days  of  grace,  there,  although  he  upon  whom  the  bill  is  drawn  fails, 
the  drawer  will  not  be  chargeable ;  for  it  shall  be  reckoned  his  folly, 
that  he  did  not  protest,  &c.  But  if  it  happens  that  the  last  day  of 
the  said  three  days  is  a  Sunday  or  great  holiday,  as  Christmas  Day, 
&c.,  upon  which  no  money  used  to  be  paid,  there  the  party  ought  to 
demand  the  money  upon  the  second  day  ; '  and,  if  it  is  not  paid,  he 
ought  to  protest  the  bill  the  said  second  day :  otherwise,  it  will  be  at 
his  own  peril,  for  the  drawer  will  not  be  chargeable.  Merchants  in 
evidence  at  a  trial  at  Guildhall,  Trin.  7  Will.  III.,  before  Holt,  C.  J., 
swore  the  custom  of  merchants  to  be  such,  which  was  approved 
by  Holt,  C.  J.  2.  There  is  no  custom  for  the  protest  of  inland  bills 
of  exchange,  nor  any  certain  time  assigned  by  the  custom  for  the 
payment  of  them :  therefore,  the  money  ought  to  be  demanded  in 
reasonable  time,  after  it  is  payable;  and  then,  if  it  is  not  paid,  the 
drawer  will  be  charged.  See  the  Statute  9  Will.  III.  c.  17.  3.  If  the 
indorsee  of  a  bill  accepts  but  twopence  from  the  acceptor,  he  can 
never  after  resort  to  the  drawer.   4.  The  notes  of  goldsmiths  (whether 

I  Bussard  v.  Levering,  6  Wlieat.  102  (Sunday) ;  Irwin  v.  Brown,  2  Cranch,  C.  C. 
314  (Sunday) ;  Barlow  «.  Gregory,  31  Conn.  261  (New  Year's  Day);  Slieppard  v. 
Spates,  f  Md.  400  (Sunday) ;  Homes  v.  Smith,  20  Me.  264  (Sunday)  ;  Farnum  v. 
Fowle,  12  Mass.  89  (Sunday);  Fleming  y.  Fulton,  7  Miss.  473  (Sunday);  Barlow 
V.  Planters'  Bank,  8  Miss.  129  (Sunday)  ;  Kuntz  v.  Tempel,  48  Mo.  71  (Sunday); 
Lewis  V.  Burr,  2  Cai.  Cas.  195  (July  4th)  ;  Jackson  v.  Richards,  2  Cai.  R.  343  (Sun- 
day) ;  Ontario  Bank  <,.  Petrie,  3  Wend.  456  (Sunday);  Mechanics'  Bank  v.  Gibson, 
7  Wend.  460  (Sunday) ;  Ransom  v.  Mack,  2  Hill,  587  (July  4th) ;  Sheldon  v.  Ben- 
ham,  4  Hill,  129  (July  4th) ;  West  v.  Lee,  50  How.  Pr.  313  (Sunday)  ;  Furnan  v. 
Harman,  2  McC.  486  (Sunday),  accord. 

See  City  Bank  v.  Cutter,  3  Pick.  414  (Harvard  Commencement  Day) ;  Dahney  v. 
Campbell,  9  Humph.  680  (New  Year's  Day). 

But  the  days  of  grace  upon  a  bill  or  note  nominally  payable  on  Sunday  are  com- 
puted from  that  day,  and  not  from  the  preceding  Saturday.  Wooley  v.  Clements,  11 
Ala.  220.  —  Ed. 
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they  be  payable  to  order  or  to  bearer)  are  always  accounted  among 
merchants  as  ready  cash,  and  not  as  bills  of  exchange.  5.  The  time 
of  receiving  money  upon  a  goldsmith's  note  is  immediately,  or  else  it 
will  be  at  the  peril  of  him  who  has  the  note.  He  who  delivers  over 
the  note  will  not  be  charged,  if  the  goldsmith  fail,  as  the  drawer  of  a 
bill  of  exchange  would  be ;  but  the  receiver  is  supposed  to  give  credit 
to  the  goldsmith,  and  the  note  is  looked  upon  as  ready  money  payable 
immediately  ;  and,  if  he  does  not  like,  he  ought  to  refuse  it ;  but,  hav- 
ing accepted  it,  it  is  at  his  peril.  [But  note,  if  the  party  to  whom  the 
note  is  delivered  demands  the  money  of  the  goldsmith  in  reasonable 
time,  and  he  will  not  pay  it,  it  will  charge  him  who  gave  the  note, 
Hopkins  v.  Geary.^]  6.  A  goldsmith's  note  indorsed  is  as  a  bill  of  ex- 
change against  the  indorser. 


MOORE  V.  WARREN. 
At  Guildhall,  coram  Pbatt,  C.  J.,  1720. 

HOLME  V.  BARRY, 
At  Guildhall,  coram  King,  C.  J.,  1720. 

[Reported  in  1  Strange,  415.] 

The  defendant  in  each  of  these  actions,  at  two  of  the  clock  in  the 
afternoon,  gave  the  plaintiffs,  goldsmiths,  notes  in  payment,  which 
were  tendered  the  next  morning  at  nine,  when  the  goldsmiths  had  a 
quarter  of  an  hour  before  stopped  payment.  The  Chief  Justices  directed 
the  juries  that  the  loss  should  fall  on  the  defendants,  there  being  no 
laches  in  the  plaintiffs,  who  had  demanded  their  money  as  soon  as  was 
usual  in  the  course  of  dealing,  and  that  the  keeping  the  notes  till  the 
next  morning  could  not  be  construed  a  giving  new  credit  to  the  gold- 
smiths.    And  both  juries  found  accordingly,'' 


TURNER  V.  MEAD. 
At  Guildhall,  coram  Pratt,  C.  J.,  1720. 

[Reported  in  1  Strange,  416.] 

The  defendant  paid  the  plaintiffs,  who  were  the  sword-blade  com- 
pany, two  goldsmith's  notes  at  three  in  the  afternoon  ;  the  plaintiffs' 

1  7  Mod.  139. 

2  Fletcher  v.  Sandys,  2  Stra.  1248,  accord. 

See  Hill  v.  Lewis,  1  Salk.  132;  Skin.  410,  s.  c  — Ed. 
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pervant,  the  next  morning,  leaves  the  notes  with  the  goldsmiths,  in 
order  to  have  the  money  ready  for  him  as  he  came  back  a  clearing  ; 
it  being,  as  they  proved,  customary  for  the  bank  and  the  sword-blade 
company  to  send  out  their  notes  in  the  morning,  and  then  call  for  the 
money  as  their  servant  returned  in  the  evening ;  and  the  goldsmiths, 
npon  receiving  the  notes,  always  cancelled  them,  and  got  the  money 
told  out  against  the  time  it  was  usually  called  for.  The  notes  in  this 
case  were  brought  early  in  the  morning,  and  received  and  cancelled ; 
and,  between  four  and  five  in  the  afternoon,  the  servant  that  left  them 
called  again  for  the  money,  when  the  goldsmiths  had  just  stopped  pay- 
ment ;  upon  which,  the  servant  takes  new  notes  of  the  same  tenor  and 
date  with  the  cancelled  ones  he  left  in  the  morning.  And,  because  the 
plaintiffs  had  done  nothing  but  what  was  usual  in  leaving  the  notes 
instead  of  taking  the  money  when  he  first  called  in  the  morning,  the 
Chief  Justice  directed  the  jury  to  find  for  the  plaintiffs,  which  they 
did.i 


MANWARING  V.  HARRISON. 
At  Guildhall,  coeam  Pkatt,  C.  J.,  1722. 

[Reported  in  1  Strange,  508.] 

Upoit  the  17th  of  September  (being  Saturday),  about  two  o'clock 
in  the  afternoon,  Harrison  gave  to  Manwaring  in  p'ayment  a  note  for 
£100  by  Mitford  and  Mertins,  goldsmiths,  dated  5th  of  September, 
payable  to  Harrison  or  order.  The  same  afternoon,  Manwaring  pays 
away  the  note  to  J.  S.;  Mitford  and  Mertins  paid  all  Saturday  and 
Monday ;  and  on  Tuesday  morning,  as  soon  as  the  shop  was  open,  and 
before  any  money  paid,  J.  S.  came  and  demanded  the  money,  but  Mit- 
ford and  Mertins  stopped  payment.  Manwaring  paid  back  the  money 
to  J.  S.,  and  demanded  it  again  of  Harrison  ;  who  refusing  to  pay  it,  an 
action  was  brought.  And,  on  non  assumpsit,  the  Chief  Justice  told  the 
jury  that  giving  the  note  is  not  immediately  payment,  unless  the  re- 
ceiver does  something  to  make  it  so  by  neglecting  to  receive  it  in  a 
reasonable  time,  by  which  he  gives  credit  to  the  maker  of  the  note. 
He  left  it  to  them  whether  there  had  been  any  neglect,  and  observed 
that  the  note  was  payable  to  Harrison,  who  had  kept  it  eleven  days, 
and  probably  would  not  have  demanded  it  sooner  than  Manwaring 
did,  it  appearing  the  goldsmiths  were  in  full  credit  all  the  while.    The 

1  Hoar  V.  Dacosta,  2  Stra.  910,  accord. 

Haward  v.  Bank  of  England,  1  Stra.  550,  contra.  —  Ed. 
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jury  desired  they  might  find  it  specially,  and  leave  it  to  the  court 
■whether  there  was  a  reasonable  time  ;  but  the  Chief  Justice  told  them 
they  were  judges  of  that :  whereupon,  they  found  pro  def.,  and  de- 
clared it  as  their  opinion  that  a  person  who  did  not  demand  a  gold- 
smith's note  in  two  days  took  the  credit  on  himself.^ 


COLEMAISr  V.  SATER. 
At  Nisi  Peius,  cokam  Lord  Raymond,  C.  J.,  Hilaey  Teem,  1728. 

[Reported  in  1  Barnardiston,  303.^] 

The  plaintiff  brought  an  action  against  the  defendant,  as  indorser  of 
an  inland  bill  of  exchange,  which  was  drawn  by  Holt  upon  Mead,  a 
banker  in  London,  payable  six  days  after  sight.  One  of  the  questions 
that  fell  out  upon  the  evidence  was,  whether  the  day  of  sight  is  to  be 
reckoned  one  of  the  six,  admitting,  first,  that  three  days  of  grace  are 
allowable  in  inland  bills  of  exchange  at  all ;  and  another,  whether  the 
three  days'  grace  are  allowable  by  the  custom  of  London,  as  well 
where  a  bill  is  payable  at  certain  days  after  sight  as  well  as  where 
it  is  payable  upon  sight.  To  the  first  of  these  questions,  the  Chief 
Justice,  at  the  sittings  in  Guildhall,  said  that  the  day  of  sight  is  to 
be  taken  exclusive ; '  for  the  law  will  not  allow  of  fractions  in  a  day  ; 
and  to  the  other,  he  said,  the  days  of  grace  were  allowable  in  one  case 
as  well  as  the  other.*      The  other  matter  then   came   into   debate, 

1  Pepys  V.  Lambert,  2  Stra.  707,  accord. 

Conf .  James  v.  Holditch,  8  Dow.  &  Ry.  40.  —  Ed. 

2  2  Stra.  829,  s.  c— Ed. 

3  Lester  v.  Garland,  15  Ves.  248,  254  {semble);  Mitchell  v.  DeGrand,  1  Mas.  176; 
Hill  V.  Norvell,  3  McL.  583 ;  Ammidown  v.  Woodman,  31  Me.  580 ;  Henry  v.  Jones, 
8  Mass.  453  ;  Hartford  Bank  u.  Barry,  17  Mass.  94 ;  Roehner  v.  Knickerbocker  Co,, 
63  N.  Y.  160 ;  Ripley  v.  Greenleaf,  2  Vt.  129,  accord. 

Bellasis  v.  Hester,  1  Ld.  Ray.  280,  contra,  is  overruled.  —  Ed. 

*  Dehers  v.  Harriot,  1  Show.  163  (semble) ;  Janson  v.  Thomas,  3  Doug.  421 
(semble) ;  "Webb  «.  Fairmaner,  3  M.  &  W.  473,  474  (semble),  (but  see  Stat.  34  &  35 
Vict.  c.  74,  §  2;  supra,  p.  57,  n.  1)  ;  Hart  v.  Smith,  15  Ala.  807;  Knott  v.  Tenable, 
42  Ala.  186  (semble)  ;  Cribbs  u.  Adams,  13  Gray,  597 ;  Spooner  v.  Rowland,  4  All. 
485,  487  (statutory) ;  Lucas  v.  Ladew,  28  Mo.  342  (semble) ;  Walsh  v.  Dart,  12  Wis. 
635  (statutory),  accord. 

Trask  v.  Martin,  1  E.  D.  Sm.  505 ;  Nimick  v.  Martin,  1  U.  S.  Monthly  L.  Mag. 
15  (usage),  contra. 

See  Montelius  u.  Charles,  76  Tl.  303 ;  Prescott  Bank  v.  Carerly,  7  Gray,  217 ; 
Jordan  v.  Wheeler,  20  Tex.  698  ;  Nichols  v.  Blackmore,  27  Tex.  586. 

Whether  bills  payable  at  sight  are  entitled  to  days  of  grace  is  determined  in 
many  States  by  local  statutes. 

Bills  payable  at  a  certain  time  after  sight  have  always  been  entitled  to  days  of 
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whether  three  days  of  grace  in  certain  are  allowable  upon  inland  bills 
as  well  as  upon  foieign  ones,  or  whether  only  a  reasonable  time.  The 
common  serjeant  and  the  foreman  of  the  jury  said  that  the  constant 
practice  in  the  city  was  to  allow  them  in  one  case  as  well  as  the  other. 
Upon  which,  the  Chief  Justice  said  that  then  he  would  not  alter  it ; 
though  he  observed  that  he  remembered  two  cases  —  one  in  Lord  Chief 
Justice  Kelynge's  time,  the  other  in  Lord  Plolt's  —  where  they  were 
both  of  opinion  that  in  inland  bills  it  is  only  a  reasonable  time  ;  and 
what  that  is  the  jury  ought  to  determine.  These  three  points  were 
mentioned,  because,  if  the  court  had  been  of  another  opinion  as  to  any 
one  of  them,  the  plaintiff  must  have  clearly  been  nonsuited  ;  for  it  fell 
out  upon  the  evidence  to  be  proved  that  the  acceptor  of  this  bill  went 
off  the  second  day  after  the  three  days  of  grace  were  over ;  and  the 
bill  was  not  noted  within  that  time.  But,  however,  even  as  this  case 
was,  the  Chief  Justice  was  of  opinion  the  indorser  was  not  liable,  and 
accordingly  the  plaintiff  was  nonsuited. 


HANKEY  V.  TROTMAN. 
In  thb  King's  Bench,  Michaelmas  Term,  1746. 

[Reported  in  1  William  Blackstone,  1.] 

Motion  for  a  new  trial.  Plaintiff  was  a  banker ;  had  a  bill  on  de- 
fendant, for  which  the  defendant  gave  him  a  bill  on  another  banker, 
at  twelve  at  noon,  who  stopped  payment  before  the  next  morning. 
The  question  was,  whether  plaintiff  or  defendant  should  stand  to  the 
loss,  or  whether  there  was  any  laches  in  the  plaintiff,  who  got  the  bill 
marked  for  acceptance  the  same  night.  On  the  trial,  the  jury  found  a 
verdict  for  the  defendant. 

Sir  John  Strange,  Sir  R.  Lloyd,  and  Mr.  Ford  argued  for  the 
plaintiff  that  he  endeavored  to  receive  the  bill  as  soon  as  in  the  com- 
mon course  of  business  it  used  to  be  received,  and  that  some  time 
must  be  allowed  for  the  circulating  paper  credit. 

Mr.  Hume  Campbell  and  Stracey,  contra,  laid  it  down  that  a  trading 
jury  was  the  best  judge  of  this  case,  and  had  not  gone  against  law  in 
this  verdict,  the  law  not  having  prescribed  any  time  for  receiving 

grace.    Leftley  v.  Mills,  4  T.  R.  170 ;  Brown  v.  Turner,  11  Ala.  752 ;  Trask  v.  Martin, 
supra. 

Bills  payable  on  demand  are  payable  without  grace.  Hart  v.  Smith,  supra;  Piner 
V.  Clary,  17  B.  Mon.  645,  663 ;  Barbour  v.  Bayon,  5  La.  An.  304 ;  Trask  v.  Martin, 
supra;  Hazleton  u.  Colburn,  1  Rob.  (N.  Y.)  345,  348.  —Ed. 
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bills ;  and  that  the  court  was  not  to  interpose,  unless  the  jury  was 
manifestly  wrong. 

Per  Curiam,  Lee,  C.  J.  I  was  of  opinion  for  the  plaintiff  at  the  trial, 
though  there  was  variety  of  evidence  ;  but  doubt  whether  the  verdict 
can  be  set  aside,  as  it  is  a  question  of  fact  whether  there  was  convenient 
time  allowed  for  receiving  the  money. 

Weight,  J.  The  jury  is  the  proper  judge  of  circumstances  and 
facts.  But  the  question  here  is,  whether  the  plaintiff  had  any  time 
at  all.  Some  time  must  be  allowed  :  therefore,  I  doubt  whether  the 
verdict  is  not  against  evidence,  imputing  laches  to  the  plaintiff  where 
there  was  none. 

DENisoisr,  J.  Both  juries  and  judges  have  been  of  different  senti- 
ments as  to  this  point.  The  question  is,  whether  the  plaintiff  has 
used  a  reasonable  diligence  or  not.  This  the  juiy  are  to  judge  of. 
There  certainly  was  time,  though  by  incidental  circumstances  it  was 
very  straight.  The  precedent  would  be  dangerous  to  set  aside  a 
verdict  which  is  neither  against  law  nor  evidence. 

Foster,  J.  Reasonable  time  is  what  is  suiBcient  to  receive  it  in. 
The  verdict  is  not  against  evidence.  Bankers  have  no  right  to  estab- 
lish a  customary  law  among  themselves  at  the  expense  of  other  men. 

Mule  nisi  for  a  new  trial  discharged} 


BROWN  V.  HARRADEN. 
In  the  King's  Bench,  Febeuaet  1,  1791. 

[Reported  in  4  Term  Reports,  148] 

This  was  an  action  on  a  promissory  note  by  the  indorsee  against  the 
indorser.  The  declaration  stated  that  W.  German  on  the  15th  of 
September,  1789,  made  the  note  in  question  for  £20,  payable  to  the 
defendant  or  order  on  the  2d  of  November ;  it  then  deduced  a  title  to 
the  plaintiff,  and  averred  a  refusal  to  pay  by  the  defendant  on  the 
2d  of  November.  The  defendant  pleaded  a  tender  on  the  5th  of 
November.  The  plaintiff  replied  that  he  sued  out  a  bill  of  Middlesex 
on  the  4th  of  November,  and  that  the  defendant  did  not  at  any  time 
before  that  day  tender  the  £20,  &c.  Rejoinder,  that  the  bill  of  Mid- 
dlesex was  sued  out  on  the  4th  of  November,  and  that  before  that 
time  the  defendant  was  not  by  force  of  the  statute  liable  to  pay,  &c., 
nor  did  he  promise  to  pay  before,  &c.     Surrejoinder,  that  he  did 

1  This  case  is  overruled.  See  Medcalf  v.  Hall,  3  Doug.  113;  Appleton  v.  Sweet- 
apple,  3  Dong.  137  ;  Kobson  v.  Bennett,  2  Taunt.  388.  —  Ed, 
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become  liable  by  force  of  the  statute  before  the  suing  out  of  the  bill 
of  Middlesex,  and  promised,  &c.  To  this  there  was  a  general  de- 
murrer and  joinder. 

Holroyd,  in  support  of  the  demurrer.* 

Lawes,  contra. 

Lord  Kenton,  C.  J.  This  question  is  of  such  infinite  importance 
in  every  hour's  transaction  in  the  commercial  world  that  (I  think)  we 
should  not  discharge  our  duty  to  the  public,  if  we  were  to  keep  this 
matter  in  suspense ;  and  we  are  the  more  ready  to  deliver  our  opinion 
as  this  question  is  upon  the  record;  for,  if  our  judgment  be  erroneous, 
it  may  be  corrected  by  a  superior  tribunal.  It  is  not  necessary  now 
to  consider  whether  or  not  Lord  Holt  were  right  in  so  pertinaciously 
adhering  to  his  opinion  before  the  statute  of  Anne,  that  no  action 
could  be  maintained  on  promissory  notes,  as  instruments,  but  that 
they  were  only  to  be  considered  as  evidence  of  the  debt.  That  question 
exercised  the  judgments  of  the  able  men  at  that  time;  but  the  author- 
ity which  his  opinion  had  in  Westminster  Hall  made  others  yield  to 
him,  and  it  was  thought  necessary  to  resort  to  the  Legislature  to  apply 
a  remedy.  It  is  extremely  clear  that  on  foreign  bills  of  exchange 
three  days'  grace  are  allowed.  I  think  it  is  as  little  to  be  doubted  that 
they  are  also  allowed  on  inland  bills  ;  and  that  observation  is  of  some 
use  as  applicable  to  some  of  the  authorities  which  have  been  cited. 
It  is  not  too  much  to  say  that  in  former  times,  recently  after  the  pass- 
ing of  the  statute  of  Anne,  this  kind  of  questions  was  not  so  well 
understood  as  they  have  been  since  :  the  judges  were  not  so  conver- 
sant with  the  subject ;  but  thej'  have  now  raised  a  system  to  answer 
the  exigencies  of  the  public,  without  departing  from  the  rules  of  law. 
But  when  it  is  stated  in  Lord  Raym.  743,  that  there  was  no  certain 
time  assigned  by  the  custom  of  mei'chants  for  the  payment  of  inland 
bills  of  exchange,  it  only  shows  that  the  judges  were  very  cautious  on 
the  subject ;  but  now  it  has  been  settled  for  more  than  half  a  century 
that  they  are  payable  at  the  same  time  as  foreign  bills  of  exchange. 
Then  it  has  been  argued  that  there  is  a  substantial  difference  between 
bills  of  exchange  and  promissory  notes,  and  that  there  are  reasons 
why  the  acceptor  of  the  one  should  be  allowed  more  time  than  the 
maker  of  the  other ;  but  I  confess  I  see  no  difference  whatever :  they 
both  make  engagements  of  the  same  nature ;  and,  when  the  acceptor 

1  The  arguments  of  counsel  have  been  omitted.  Holroyd  cited  Welch  v.  Craig,  8 
Mod.  373;  Heylyn  ji.  Adamson  ;  Grant  u.  Vaughan ;  Rawlinson  u.  Stone;  Bull. N.  P. 
277  ;  2  Bl.  Com.  469,  470 ;  Buller  v.  Cripps ;  Tassell  v.  Lewis  ;  and  Tindal  v.  Brown, 
1  T.  R.  167. 

Lawes  cited  Clarke  v.  Martin ;  Williams  v.  Cutting,  2  Ld.  Baj'.  825 ;  Potter  u, 
Pearson,  1  Salk.  129;  May  v.  Cooper,  Fortesc.  376;  and  Dexlaux  u.  Hood,  Bull. 
N.  P.  274.  -  Ed. 
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has  accepted  a  bill,  he  is  equally  bound  to  be  prepared  to  pay  on  the 
day  appointed  as  the  maker  of  the  promissory  note. 

Then  the  ground  on  which  our  judgment  must  proceed  is  the 
statute  of  Anne  ;  since  which  the  holder  of  a  promissory  note  may 
declare  upon  it  according  to  the  form  of  the  statute,  though  not 
according  to  the  custom  of  merchants.  The  words  of  the  preamble 
ought  to  decide  the  question,  which  the  common  usage  of  mankind 
has  since  put  into  a  state  of  repose.  It  recites  that  promissory  notes 
were  not  assignable  or  indorsable  within  the  custom  of  merchants,  and 
that  the  indorsee  could  not  maintain  any  action  upon  them,  within  the 
custom  of  merchants ;  "therefore,  to  the  intent  to  encourage  trade  and 
commerce,  which  will  be  much  advanced  if  such  notes  shall  have  the 
same  effect  as  bills  of  exchange,  and  shall  be  negotiated  in  like  man- 
ner, &c.,"  it  is  enacted,  &c.  The  struggle  between  the  merchants  and 
the  courts  of  law  before  this  statute  was  whether  the  party  could 
declare  on  these  notes  according  to  the  custom  of  merchants.  Lord 
Holt  thought  not ;  but  this  statute,  which  was  passed  at  the  instance 
of  the  merchants,  has  made  them  that  which  they  were  not  before  ; 
and  they  are  now,  with  the  assistance  of  the  statute,  acted  upon  as  if 
they  had  been  within  the  custom  of  merchants.  The  operative  part 
of  the  statute  proceeds  to  say  that  such  "  notes  shall  be  assignable  and 
indorsable  over  in  the  same  manner  as  inland  bills  of  exchange ; "  that 
the  holders  may  maintain  actions  on  them  in  such  manner  as  they 
might  upon  inland  bills  of  exchange  against  the  makers  or  against  the 
indorsees,  in  like  manner  as  in  cases  of  inland  bills  of  exchange,  &c. 
In  short,  they  were  wholly  to  assume  the  shape  of  inland  bills  of  ex- 
change. The  case  cited  from  Portescue,  indeed,  is  undoubtedly  against 
our  opinion  ;  but  that  case  was  determined  when  the  doctrine  on  paper 
currency  was  not  so  well  established  as  it  has  been  since,  and  it  has 
been  constantly  contradicted  by  the  uniform  practice  to  this  time,  and 
by  the  courts  of  law.  The  case  of  Tindal  v.  Brown  is,  in  my  opinion, 
very  important:  that  case  was  argued  several  times  in  this  court,  and 
afterwards  in  the  Exchequer  Chamber ;  but  this  question  was  not  even 
raised,  though  it  would  have  been  decisive,  if  well  founded ;  and  it 
was  taken  for  granted  in  all  the  different  stages  of  that  cause  that  the 
laches  of  the  holder  did  not  commence  until  the  expiration  of  the  three 
days'  grace.  Therefore,  on  the  Act  of  Parliament  and  on  the  author- 
ities, I  think  we  are  warranted  in  deciding  that  the  three  days'  grace 
ought  to  be  allowed  on  promissory  notes  as  well  as  on  bills  of  ex- 
change, and  consequently  that  the  tender  made  by  the  defendant  in 
this  case  is  a  sufficient  answer  to  the  plaintiff's  action.  In  addition  to 
these  considerations,  we  are  now  told  that  it  has  been  the  constant 
practice  at  the  bank  and  at  the  principal  bankers  to  make  this  allow- 
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ance  on  promissory  notes.  Then,  if  we  were  to  make  a  decision  in 
opposition  to  all  this  practice,  it  would  be  attended  with  the  most 
serious  consequences;  for  these  notes  are  circulated  not  only  through- 
out this  country,  but  also  over  several  other  countries  in  Europe. 
Many  of  them  have  been  discounted  and  interest  taken,  on  the  suppo- 
sition that  three  days'  grace  are  allowed ;  but,  if  we  were  to  determine 
that  no  such  allowance  ought  to  have  been  made,  all  those  parties 
would  be  involved  in  the  crime  of  usury ;  and,  again,  all  holders  of 
notes,  who  made  no  demand  on  the  makers  till  the  expiration  of  the 
three  days,  and  who  afterwards  resorted  to  the  indorsers,  will  have 
been  guilty  of  laches.  Therefore,  I  am  glad  to  find  that  the  latter 
judicial  determinations,  and  the  statute  of  Anne,  which  was  passed 
for  the  purpose  of  putting  promissory  notes  on  the  same  footing  with 
bills  of  exchange,  warrant  the  practice  which  has  obtained  in  this 
respect,  notwithstanding  the  former  cases  seem  to  be  against  it. 

AsHHUEST,  J.  I  am  glad  that  this  case  is  brought  before  the  court, 
in  order  to  be  solemnly  determined  ;  though  I  confess  it  is  a  matter  of 
astonishment  to  me  that  this  question  could  ever  have  admitted  a 
doubt  since  the  statute  of  Anne,  which  was  passed  in  order  to  put 
promissory  notes  on  the  same  footing  with  bills  of  exchange  in  all 
respects.  The  preamble  of  that  act  declares  that,  for  certain  reasons 
there  mentioned,  both  ought  to  be  put  on  the  same  footing ;  and  the 
enacting  part  says  that  actions  maybe  brought  on  the  one  in  the  same 
manner  as  on  the  other.  Now,  if  they  were  to  differ  in  so  essential  a 
point  as  that  now  contended  for  by  the  plaintiff,  they  could  not  be 
said  to  be  put  on  the  same  footing  ;  nor  could  actions  be  brought  on 
promissory  notes  in  the  same  manner  as  on  bills  of  exchange,  if  actions 
on  the  former  might  be  commenced  three  days  sooner  than  on  the 
latter.  And  it  happens  very  fortunately  that,  in  putting  this  construc- 
tion on  the  statute  of  Anne,  our  opinion  will  meet  the  general  con- 
currence of  mankind. 

BiJLLER,  J.  The  question,  whether  three  days'  grace  shall  or  shall 
not  be  allowed  on  promissory  notes  has  for  many  years  past  been 
vexata  qucestio  in  Westminster  Hall ;  but  the  practice  among  mer- 
chants and  bankers  has  been  uniform  in  favor  of  the  indulgence.  The 
doubt  which  has  arisen  in  our  own  time  has  been  principally  founded 
on  the  determination  of  Mr.  J.  Denison  at  Nisi  Prius ;  though  it 
appears  that  the  jury  there  said  that  the  judge's  opinion  was  against 
the  practice,  and  that  case  has  always  been  handed  down  in  print  with 
a  qucere.  And,  since  I  have  sat  upon  the  bench,  I  have  always  held  at 
Nisi  Prius  that  the  three  days  are  allowed,  whether  the  question  has 
arisen  on  the  supposed  laches  of  the  holder  or  in  cases  of  usury.  The 
cases  cited  by  the  defendant's  counsel  are  extremely  material;  for, 
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thougli  they  do  not  directly  decide  the  question,  they  show  that  the 
courts  of  Westminster  have  thought  the  analogy  between  bills  of 
exchange  and  promissory  notes  so  strong  that  the  rules  established 
with  respect  to  one  ought  also  to  prevail  as  to  the  other.  Such  is  the 
general  tendency  of  all  the  cases  since  Lord  Mansfield's  time.  Many 
of  the  cases  alluded  to  by  the  plaintiff's  counsel  happened  before 
the  statute  of  Anne  :  they  only  show  the  strong  disposition  which 
Lord  Holt  manifested  on  all  occasions  to  discourage  promissory  notes. 
It  appears  from  them  that  Lord  Holt  and  the  merchants  were  perpet- 
ually disputing  whether  or  not  they  should  be  put  on  the  same  footing 
with  bills  of  exchange.  The  merchants  did  not  contend  that  they 
might  recover  on  notes  in  particular  cases  only,  but  that  notes  should 
be  universally  considered  in  the  same  light  as  bills  of  exchange.  Upon 
that  ground,  they  applied  to  the  Legislature  for  relief ;  and  their  con- 
duct is  very  strong  to  show  what  construction  the  statute  of  Anne 
ought  to  receive.  The  language  of  the  preamble  is  express  that  it  was 
the  object  of  the  Legislature  to  put  promissory  notes  exactly  on  the 
same  footing  with  inland  bills  of  exchange ;  and  the  enacting  part 
pursues  that  intention.  Therefore,  though  it  has  been  now  attempted 
to  make  a  distinction  between  bills  of  exchange  and  promissory  notes, 
and  to  show  that  the  former  only  are  beneficial  to  trade  and  com- 
merce, yet  that  argument  is  not  now  open,  for  the  Legislature  have 
said  directly  the  reverse,  and  that  it  is  for  the  benefit  of  commerce 
that  they  should  be  on  the  same  footing.  The  other  cases,  cited  by 
the  plaintiff's  counsel,  show  how  little  the  law  on  this  subject  was 
formerly  understood ;  but,  whenever  this  kind  of  cases  has  been 
discussed  of  late  years,  the  judges  have  all  agreed  that  it  is  essential 
to  the  welfare  of  the  trade  and  commerce  of  the  country  that  some 
certain  rules  should  be  established  to  govern  all  cases  in  future.  With 
regard  to  the  custom  of  merchants,  it  is  true  that  a  party  cannot 
declare  on  notes  on  the  custom,  but  he  may  declare  on  the  statute, 
which  shows  that  the  Act  of  Parliament  has  been  considered  in  the 
courts  of  law  as  putting  them  on  the  same  footing  with  bills  of  ex- 
change. 

Gkose,  J.  On  reading  the  words  of  the  statute  of  Anne,  I  have  no 
doubt  whatever  but  that  to  this  purpose  notes  are  put  exactly  on  the 
same  footing  with  bills  of  exchange.  It  is  also  of  great  importance  to 
consider  that  the  contemporaneous  usage  and  the  modern  practice  agree 
with  this  construction  ;  and  therefore  it  would  be  attended  with  the 
most  mischievous  consequences,  if  we  were  now  to  put  a  different 
construction  on  it.  The  late  cases,  Heylyn  v.  Adamson,  Grant  v. 
Vaughan,  and  Tindal  v.  Brown,  though  not  precisely  in  point,  are 
strong  to  show  that  the  law  is  as  it  has  been  now  declared  to  be.   The 
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case  of  May  v.  Cooper  is  indeed  strong  the  other  way ;  but  that  case 
cannot  be  supported :  the  true  answer  to  it  is  that,  when  it  was  deter- 
mined, these  commercial  subjects  were  not  so  well  investigated,  nor 
consequently  so  well  understood,  as  they  are  at  this  time.  And  it  is 
very  probable  that  Mr.  J.  Denison  formed  his  opinion  in  Dexlaux  v. 
Hood  on  that  of  May  v.  Cooper  ;  but  he  was  misled  by  it.  Therefore, 
on  the  general  reasoning  of  the  cases  cited  by  the  defendant's  counsel, 
and  on  the  clear  and  evident  intention  of  the  Legislature  in  passing 
the  statute  of  Anne,  I  am  of  opinion  that  the  three  days'  grace  ought 
to  be  allowed  on  promissory  notes  as  well  as  on  bills  of  exchange. 

Judgment  for  the  defendant.^ 


MUILMAN  AND  Anothbe  v.  D'EGUHsTO. 
In  the  Common  Pleas,  Novembbe  25,  1795. 

[Reported  in  2  Henry  Blachstone,  565.] 

Debt  on  bond,  the  condition  of  which,  after  reciting  that  Chamber- 
lain Goodwin  had  on  the  5th  of  March,  1793,  in  London,  drawn  five 
sets  of  bills  of  exchange,  four  in  each  set,  on  Major  William  Palmer, 
at  the  house  of  Messrs.  Palmer  &  Tucker  at  Calcutta,  payable  to  the 
defendant  or  order  sixty  days  after  sight,  and  by  him  indorsed  to  the 
plaintiffs,  was  that,  if  the  said  five  sets  of  bills  of  exchange,  or  any 

1  Adams  v.  Otterbaek,  15  How.  5-39 ;  Hill  u.  Norvell,  3  McL.  583 ;  Crenshaw  v. 
McKiernan,  Minor,  295 ;  Sommerville  v.  Williams,  1  Stew.  484  ;  Bell  v.  Sackett,  38 
Cal.  407  ;  Norton  v.  Lewis,  2  Conn.  478  ;  Savings  Bank  v.  Bates,  8  Conn.  505;  Hud- 
son V.  Matthews,  Morris  (Iowa),  94;  Kimball  v.  Fuller,  13  La.  An.  602;  Wood  w. 
Corl,  4  Met.  203  ;  Bank  of  Utica  u.  Wager,  2  Cow.  766 ;  Hogan  v.  Cuyler,  8  Cow.  203; 
Dollfus  V.  JTrosch,  1  Den.  387 ;  Smith  v.  Aylesworth,  40  Barb.  104 ;  Cook  v.  Darling, 
2  R.  I.  385;  Lovel  •,.  Wartenburgh,  1  N.  &  McC.  83;  Lore  v.  Nelson,  Mart.  &  Y. 
237 ;  Moore  v.  Hollaman,  25  Tex.  Supp.  81,  accord. 

May  V.  Cooper,  Portese.  376 ;  Dexlaux  v.  Hood,  Bull.  N.  P.  274 ;  McLain  v.  Ruth- 
erford, Hempst.  47  ;  Dalton  Co.  v.  Haddock,  54  Ga.  584;  Jones  v.  Fales,  4  Mass.  245; 
Harrel  v.  Bixler,  1  Miss.  17o ;  Coxe  v.  Reinhardt,  41  Tex.  591,  contra. 

See  Elston  v.  Dewes,  28  111.  436 ;  Reese  v.  Mitchell,  41  111.  365 ;  Jarvis  v.  McMain, 
8  Hawks,  10 ;  Field  v.  Mallett,  3  Hawks,  465. 

The  parties  to  a  bill  or  note,  payable  by  instalments,  are  entitled  to  the  usual 
days  of  grace  upon  each  instalment.  Oridge  v.  Sherborne,  11  M.  &  W.  374 ;  East- 
man V.  Turman,  24  Cal.  379 ;  Coffin  v.  Loring,  5  All.  153 ;  Fitchburg  Co.  i/.  Davis, 
121  Mass.  121. 

A  bill  or  note  will  of  course  be  payable  without  grace,  if  it  contain  a  stipulation  to 
that  effect.  Durnford  v.  Patterson,  7  Mart.  460 ;  Perkins  v.  FrankUn  Bank,  21  Pick. 
483  {semile) ;  Meeh.  Bank  v.  Merch.  Bank,  6  Met.  13. 

A  note  payable  on  demand  is  payable  without  grace.  Sommerville  v.  Williams, 
1  Stew.  484.    See  supra,  p.  60,  n.  2.  —  Ed. 
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one  bill  of  any  or  either  set,  should  be  returned  and  come  back  to  Eng- 
land, duly  protested  for  non-payment,  no  one  bill  of  that  set  having 
been  paid,  and  if  the  said  Chamberlain  Goodwin,  or  the  defendant,  or 
either  of  them,  their  or  either  of  their  executors,  &c.,  should  and  did 
within  thirty  days  next,  after  the  said  five  sets  of  bills  or  any  one  bill 
of  any  or  either  set  so  returned  protested  for  non-payment  should  be 
produced  with  a  regular  protest  for  non-payment  to  the  said  Cham- 
berlain Goodwin,  and  the  defendant  or  either  of  them,  their  executors, 
&c.,  or  notice  thereof  in  writing  left  at  their  or  either  of  their  usual 
place  of  abode,  pay  to  the  plaintiffs  the  full  amount  of  such  bill  or 
bills  of  exchange  as  should  be  so  returned  with  protest,  &c.,  &c.,  then 
the  obligation  to  be  void,  &c.,  which  being  read,  &c.,  the  defendant 
pleaded  :  — 

1.  That  not  any  one  bill  of  exchange  of  any  or  either  of  the  said 
five  sets  of  bills  had  been  returned  and  come  back  to  England,  duly 
protested,  within  the  true  intent  and  meaning  of  the  condition. 

2.  That  the  defendant  had  well  and  truly  paid  to  the  plaintiffs 
within  the  time  in  the  condition  mentioned  the  full  amount  of 
such  of  the  said  bills  as  had  been  returned  with  protests  for  non-pay- 
ment, &G. 

3.  That  by  reason  of  the  neglect  and  default  of  the  plaintiffs,  not 
any  one  bill  of  any  of  the  said  five  sets  was  presented  or  shown  to  the 
said  Major  William  Palmer,  at  the  house  of  Messrs.  Palmer  &  Tucker 
at  Calcutta,  or  at  any  other  place,  within  a  reasonable  time  next  after 
the  drawing  and  indorsing  of  the  same,  respectively. 

4.  The  same  in  the  former  part  as  the  3d,  with  the  addition  that,  by 
reason  of  the  premises,  the  defendant  had  not  notice  so  soon  as  he 
otherwise  would  and  ought  to  have  had  that  the  said  Major  William 
Palmer  would  not  accept  or  pay  the  said  bills  or  any  of  them. 

5.  That  all  the  bills  of  the  said  five  sets,  which  were  returned  and 
came  back  to  England  protested  for  non-payment,  were  so  returned, 
and  so  came  back  through  the  default  of  the  plaintiffs. 

Replication.  1.  That  one  bill  of  each  of  the  five  sets  had  been  re- 
turned and  come  back  to  England,  duly  protested  for  non-payment, 
within  the  true  intent  and  meaning  of  the  condition,  concluding  to  the 
country. 

2.  That  the  defendant  had  not  paid  to  the  plaintiffs  within  the  time 
in  the  condition  mentioned  the  full  amount  of  such  of  the  bills  as  had 
been  returned  with  protests,  &c.,  with  the  same  conclusion. 

3.  That  one  bill  of  each  set  was  presented  to  Major  William  Palmer, 
at  the  house  of  Palmer  &  Tucker  at  Calcutta,  within  a  reasonable 
time  after  the  drawing  and  indorsing,  &c.,  with  the  same  conclusion. 

4.  That  one  bill  of  each  set  was  presented  to  the  said  Major  William 

VOL.  11.  18 
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Palmer,  at  the  house  of  Palmer  &  Tucker  at  Calcutta,  within  a  rea- 
sonable time  after  the  drawing  and  indorsing,  without  any  default  of 
the  plaintiff,  with  the  same  conclusion. 

5.  That  all  the  bills  of  the  five  sets  which  were  returned  and  did 
come  back  to  England  protested  for  non-payment  were  not  so  returned, 
and  did  not  so  come  back  to  England,  through  the  neglect  or  default 
of  the  plaintiffs,  with  the  same  conclusion. 

On  these  issues,  a  verdict  was  found  at  Guildhall  for  the  plaintiffs, 
the  following  being  the  facts  of  the  case  :  On  the  5th  of  March,  1793, 
the  bills  were  drawn  by  Goodwin  on  Palmer  in  Calcutta,  in  favor  of  the 
defendant,  and  on  the  same  day  indorsed  by  him  for  their  full  value, 
in  a  course  of  negotiation  on  the  Royal  Exchange,  to  the  plaintiffs, 
who  had  previously  received  directions  from  Biderman  &  Co.,  of  Paris, 
with  whom  they  had  a  correspondence,  to  procure-bills  on  India.  The 
plaintiffs  then  sent  advice  to  Biderman  &  Co.  of  their  having  procured 
the  bills,  and  at  the  same  time  drew  on  Biderman  &  Co.  for  the  amount 
of  them,  by  way  of  indemnifying  themselves,  and  requested  farther 
orders  as  to  the  persons  to  whom  the  bills  in  question  should  be  in- 
dorsed. On  the  17th  of  March  in  the  same  year,  Goodwin  wrote  gene- 
ral letters  of  advice  to  the  drawee,  which  were  sent  on  board  an  East 
India  ship,  which  sailed  with  several  others  from  Spithead  on  the  5th 
of  April,  and  arrived  at  Calcutta  early  in  September.  On  the  19th  of 
April,  Goodwin  stopped  payment.  On  the  30th  of  April,  four  of  the 
bills  were  indorsed  by  the  plaintiffs  (by  the  direction  of  Biderman  & 
Co.  from  whom  thej'  had  heard  in  the  mean  time,  and  who  had  paid 
the  bills  which  the  plaintiffs  had  drawn  on  them  as  an  indemnity)  to 
the  order  of  Deverin  of  Calcutta,  and  the  fifth  to  the  order  of  Pelon 
of  the  same  place,  for  value  in  account  with  Biderman  &  Co.  On  the 
22d  of  May,  the  bills  were  sent  to  India,  by  another  fleet  of  Indiamen, 
which  sailed  on  that  day,  and  arrived  in  the  Huguely  River  on  the  3d 
of  October.  On  the  5th  of  October,  the  holder  of  the  bills  wrote  to 
the  drawee,  who  was  not  then  at  Calcutta,  informing  him  of  the  arri- 
val of  the  bills,  and  requesting  his  acceptance  of  them,  which  by  letter 
of  the  17th  of  October  he  refused.  In  consequence  of  which,  four  of 
the  bills  were  protested  for  non-acceptance  on  the  29th  of  October, 
and  the  fifth  on  the  18th  of  November,  1793.  Four  were  protested 
for  non-payment  on  the  1st  of  December,  1793,  and  the  fifth  on  the 
3d  of  January,  1794,  and  were  all  returned  by  the  fii-st  English  ships 
which  sailed  from  India  on  the  23d  of  February,  and  arrived  in  Eng- 
land in  July,  1794.  But  it  also  appeared  that  the  plaintiffs  had  re- 
ceived, by  the  accidental  conveyance  of  a  foreign  ship  not  bound  to 
England,  a  letter  from  their  agents  at  Calcutta  (with  whom  the  holders 
of  the  bills  had  a  constant  communication)  dated  11th  December, 
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1793,  respecting  some  other  bills,  but  which  was  totally  silent  as  to 
the  bills  in  question. 

A  rule  having  been  granted  to  show  cause  why  there  should  not 
be  a  new  trial,  the  Lord  Chief  Justice  reported  the  evidence  as  above 
stated,  and  said  that  at  the  trial  the  material  questions  he  had  left  to 
the  consideration  of  the  jury  were,  whether  the  bills  were  presented 
to  the  drawee  in  reasonable  time,  which  included  the  question, 
whether  they  were  sent  from  England  in  reasonable  time,  and  also 
whether  proper  notice  had  been  given  to  the  defendant  of  their  non- 
payment. That  his  lordship  was  of  opinion  that  there  was  no  rule 
of  law  to  fix  the  time  when  foreign  bills  should  be  sent  to  the  place  of 
their  destination,  and  that  the  jui-y  were  to  determine  what  was  rea- 
sonable time  for  that  purpose.  That,  under  the  particular  circum- 
stances of  this  case,  he  thought  the  bills  had  been  transmitted  in 
reasonable  time  to  India,  having  been  originally  put  up  on  the  Exchange 
for  negotiation,  and  therefore  liable  to  be  delayed  here,  and  purchased 
by  the  plaintiffs  as  the  agents  of  Biderman  &  Co.,  who  were  to  gi^■e 
their  orders  for  the  disposal  of  them.  As  to  the  time  of  their  being 
presented  in  India,  after  their  arrival  in  that  country,  there  was  no 
evidence  to  show  that  they  were  not  presented  in  reasonable  time ;  and 
it  must  be  always  in  the  discretion  of  the  holder  of  bills  drawn  pay- 
able at  sight,  or  a  certain  time  after,  at  what  time  they  should  be 
presented.  That  with  respect  to  the  notice  of  the  bills  being  dis- 
honored, it  appeared  that  due  notice  of  that  circumstance  had  been 
given  to  the  defendant  in  this  case ;  for  it  would  be  too  strict  a  rule  to 
lay  it  down  that  the  party  in  India  should  be  bound  to  send  notice  to 
England,  by  the  chance  conveyance  of  a  foreign  ship,  and  that  in  this 
instance  notice  had  been  sent  by  the  first  regular  ships  which  sailed 
from  Bengal  to  this  country. 

Ze  Blanc,  Serjt.,  in  showing  cause,  repeated  in  substance  the  obser- 
vations of  his  lordship  to  the  jury. 

Adair  and  Heywood,  Serjts.,  on  the  other  hand,  contended  that  due 
diligence  had  not  been  used  (which  it  was  necessary  in  all  cases  for 
the  holders  of  bills  of  exchange  to  use)  either  in  sending  the  bills  to 
India  by  the  first  ships  which  sailed  from  England  after  the  indorse- 
ment to  the  plaintiffs,  and  which  delay  was  occasioned  by  their  seek- 
ing an  indemnity  for  themselves  from  Biderman  &  Co. ;  or  in  presenting 
the  bills  in  India  for  acceptance,  which  might  and  ought  to  have  been 
done  by  the  holders,  without  waiting  for  the  drawee's  letter  of  the 
17th  of  October,  as  his  residence  was  known,  though  he  was  absent 
from  Calcutta ;  or  in  returning  them  as  soon  as  possible  to  England, 
with  due  notice  of  their  non-payment,  for  it  was  evident  that  the 
plaintiff's  agents  or  the  holders  of  the  bills  in  India  did  not  avail 
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themselves  of  the  same  opportunity  which  the  foreign  ship  offered  of 
sending  the  letter  of  11th  of  December,  also  to  send  the  bills  protested 
for  non-payment. 

Lord  Chibi'  Justice  Etke.  The  course  of  the  argument  in  this 
case  does  not  call  upon  the  court  to  lay  down  any  new  rule  as  to  bills 
of  exchange  payable  at  sight  or  a  given  time  after :  if  it  did,  and  it 
were  necessary,  I  should  feel  great  anxiety  not  to  clog  the  negotiation 
of  bills  circumstanced  like  the  present.  It  would  be  a  very  serious 
and  difficult  thing  to  say  that  a  person  buying  a  foreign  bill,  in  the 
way  that  these  bills  were  bought,  should  be  obliged  to  transmit  it  by 
the  first  opportunity  to  the  place  of  its  destination.  There  would  also 
be  a  great  difficulty  in  saying  at  what  time  such  a  bill  should  be  pre- 
sented for  acceptance.  The  courts  have  been  very  cautious  in  fixing 
any  time  for  an  inland  bill,  payable  at  a  certain  period  after  sight,  to 
be  presented  for  acceptance ;  and  it  seems  to  me  more  necessary  to  be 
cautious  with  respect  to  a  foreign  bill  payable  in  that  manner.  If 
instead  of  drawing  their  foreign  bills  payable  at  usances,  in  the  old 
way,  merchants  choose  for  their  own  convenience  to  draw  them  in  this 
manner,  and  to  make  the  time  commence  when  the  holder  pleases,  I 
do  not  see  how  the  courts  can  lay  down  any  precise  rule  on  the  sub- 
ject. I  think  indeed  that  the  holder  is  bound  to  present  the  bill  in 
reasonable  time,  in  order  that  the  period  may  commence  from  which 
the  payment  is  to  take  place.  The  question,  what  is  reasonable  time, 
must  depend  on  the  particular  circumstances  of  the  case;  and  it  must 
always  be  for  the  jury  to  determine  whether  any  laches  is  imputable  to 
the  plaintiff.  With  respect  to  point  of  notice  of  the  non-payment 
being  delayed,  I  think  there  is  no  color  for  that  part  of  the  argument ; 
for  I  hold  that  it  is  sufficient  for  the  party  in  India  to  send  notice  by 
the  first  regular  ships  going  to  England,  and  that  he  is  not  bound  to 
accept  the  uncertain  conveyance  of  a  foreign  ship. 

But,  upon  the  whole,  my  opinion  proceeds  on  the  facts  of  this  par- 
ticular case.  I  am  satisfied  with  the  finding  of  the  jury :  the  question, 
whether  there  had  been  any  laches,  was  left  to  them,  which  it  was 
for  them  to  decide,  and  they  have  found  that  no  blame  was  to  be  im- 
puted to  the  plaintiffs. 

BuLLER,  J.  This  case  may  be  decided  on  the  facts  peculiar  to  itself 
without  infringing  any  rule  of  law.  The  only  rule  that  I  know  of, 
which  can  be  applied  to  all  cases  of  bills  of  exchange,  is  that  due  dili- 
gence must  be  used.  Due  diligence  is  the  only  thing  to  be  looked  at, 
whether  the  bill  be  a  foreign  or  an  inland  one,  and  whether  it  be  pay- 
able at  sight,  at  so  many  days  after,  or  in  any  other  manner.  And  the 
learning  on  this  point  is  well  laid  down  by  Lord  Mansfield  in  Heylyn 
V.  Adamson.     Then  the  question  is,  whether  due  diligence  was  used 
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by  the  plaintiffs  in  this  case.  Upon  all  the  facts,  the  jury  have  found 
that  there  was  no  laches  in  the  plaintiffs ;  and  there  is  nothing  in  the 
state  of  those  facts,  as  they  appear  upon  the  evidence,  to  warrant  the 
court  to  say  that  the  verdict  is  against  law.  But  here  I  must  observe 
that  I  think  a  rule  may  thus  far  be  laid  down  as  to  laches,  with  regard 
to  bills  payable  at  sight,  or  a  certain  time  after  sight ;  namely,  that 
they  ought  to  be  put  in  circulation.  If  they  are  circulated,  the  parties 
are  known  to  the  world,  and  their  credit  is  looked  to ;  and,  if  a  bill 
drawn  at  three  days'  sight  were  kept  out  in  that  way  for  a  year,  I  can- 
not say  there  would  be  laches.  But  if,  instead  of  putting  it  in  circu- 
lation, the  holder  were  to  lock  it  up  for  any  length  of  time,  I  should 
say  that  he  was  guilty  of  laches.  But  farther  than  this  no  rule  can  be 
laid  down.  With  respect  to  the  notice,  it  was  clearly  sufficient  to  send 
it  by  the  ordinary  mode  of  conveyance.  I  do  not  say  that  the  party 
was  bound  to  send  the  protest  by  an  English  ship ;  but  it  was 
enough  to  do  so  by  the  first  ship,  whether  English  or  foreign,  that 
was  going  to  England  in  the  regular  course  of  conveyance. 

Heath,  J.,  of  the  same  opinion.  No  rule  can  be  laid  down  as  to  the 
time  for  presenting  bills  drawn  payable  at  sight  or  a  given  time  after. 
In  tlie  French  Ordinances  of  1673,  Postlethwaite's  Diet.  tit.  Bills  of 
Exchange,  it  is  said  that  a  bill  payable  at  sight  or  at  will  is  the  same 
thing;  and  this  agrees  with  Marius. 

RooKE,  J.,  of  the  same  opinion.  Hide  discharged} 

^  In  the  following  cases,  the  presentment  was  held  to  be  seasonable  :  Fry  v.  Hill, 
7  Taunt.  395  (inland  bill,  1  month) ;  Goupy  v.  Harden,  7  Taunt.  159  (foreign  bill,  1 
month) ;   Mellish  u.  Rawdon,  9  Bing.  416  (foreign  bill,  5  months) ;  Shute  v.  Robins, 

3  C.  &  P.  80 ;  M.  &  M.  133,  a.  c.  (inland  bill,  10  days) ;  Godfray  v.  Coalman,  13  Moo. 
P.  C.  11  (foreign  bill,  87  days) ;  Wallace  v.  Agry,  4  Mas.  336 ;  5  Mas.  118,  s.  c.  (foreign 
bill,  2^  months) ;  Montelius  i>.  Charles,  76  111.  303  (foreign  bill,  35  days) ;  Bolton  v. 
Harrod,  9  Mart.  326  (foreign  bill,  1  week);  Richardson  v.  Fenner,  10  La.  An.  599 
(inland  bill,  3  months);  Prescott  Bank  u.  Caverly,  7  Gray,  217  (foreign  bill,  4  days) ; 
Robinson  v.  Ames,  20  Johns.  146  (foreign  bill,  2  months) ;  Aymar  v.  Beers,  7  Cow. 
705  (foreign  bill,  29  days);  Jordan  v.  Wheeler,  20  Tex.  698  (foreign  bill,  34  days) ; 
Hiehols  v.  Blackniore,  27  Tex.  586  (inland  bill,  47  days). 

In  the  following  cases,  the  presentment  was  held  to  be  too  late ;  Straker  v.  Graham, 

4  M.  &  W.  721  (foreign  bill,  2^  months);  Olshausen  v.  Lewis,  1  Biss.  419  (foreign 
bill,  1  month) ;  Phoenix  Co.  v.  Gray,  13  Mich.  191  (foreign  bill,  21  days) ;  Linville  v. 
Welch,  29  Mo.  203  (foreign  bill,  7  weeks) ;  Salisbury  v.  Renick,  44  Mo.  554  (foreign 
bill,  4  months) ;  Benton  v.  Martin,  31  N.  Y.  382;  40  N.  Y.  345;  52  N.  Y.  670  (inland 
bill,  30  days) ;  Fernandez  v.  Lewis,  1  McC.  322  (foreign  bill,  2  months) ;  Walsh  v. 
Dart,  23  Wis.  334  (foreign  bill,  14  days). 

See  Bachelor  v.  Priest,  12  Pick.  406.  In  Mellish  v.  Rawdon,  supra,  Tindal,  C.  J., 
said,  p.  423 :  "  Whether  there  has  been  in  any  particular  case  reasonable  diligence 
used  or  whether  unreasonable  delay  has  occurred,  is  a  mixed  question  of  law 
and  fact,  to  be  decided  by  the  jury  acting  under  the  direction  of  the  judge,  upon 
the  particular  circumstances  of  each  case.     The  judgment  of  the  Court  of  Com- 
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MOSES  PATIENCE  v.  A.  TOWNLEY. 

In  the  Ejng's  Bench,  Hilary  Term,  1805. 

[Reported  in  2  Smith.  223.] 

This  was  an  action  on  a  bill  of  exchange  by  the  holder  against  one 
of  the  antecedent  parties  thereon.  It  was  drawn  on  the  1st  of  June, 
1800,  at  three  months'  usance  on  Leghorn,  and  was  due  on  the  10th  of 
September,  1800,  but  was  not  presented  either  for  acceptance  or  pay- 
ment until  the  31st  of  October,  1800.  The  protest  stated  that  it  was 
not  paid,  because  not  presented  in  due  time.  At  the  trial  before  Lord 
Ellenborough,  C.  J.,  at  Guildhall,  at  the  sittings  after  last  term,  this 
was  relied  upon  as  a  defence  to  the  action  ;  but  the  plaintiff  proved 
that,  from  the  particular  situation  of  the  country,  Leghorn  being  then 
occuj)ied  by  the  enemy,  or  in  some  such  critical  situation,  though  the 
bill  was  sent  out  by  the  plaintiff  for  the  purpose  of  being  presented,  it 
was  impossible  to  present  it  in  due  time,  and  was  presented  as  early 
as  could  be  afterwards,  and  there  was  a  verdict  for  the  plaintiff. 

Erskine  now  moved  for  a  new  trial,  on  the  gi-ound  that  it  should 
have  been  stated  in  the  declaration  that  the  presenting  of  the  bill  for* 
acceptance  and  payment  was  delayed  and  prevented  by  the  special 
circumstances  of  the  case  as  above ;  and  that  evidence  of  the  impos- 

raon  Pleas  in  the  case  of  Muilman  v.  D'Eguino  seems  to  us  to  lead  directly  to 
this  conclusion,  and  to  no  otlier.  And  altliough  one  expression  used  by  Mr.  Justice 
BuUer  in  giving  his  judgment  is  much  relied  on  by  the  defendant,  namely,  that,  '  if 
instead  of  putting  the  bill  into  circulation,  the  holder  were  to  lock  it  up  for  any  length 
of  time,  I  should  say  he  was  guilty  of  laches,*  such  expression,  when  properly  con- 
sidered, only  leaves  the  rule  above  laid  down  as  uncertain  and  undefined  in  its  appli- 
cation as  it  was  before.  '  To  lock  the  bill  up  for  any  length  of  time  '  does  not,  and 
cannot,  mean  that  keeping  it  in  his  hands  for  any  time,  however  short,  would  make 
him  guilty  of  laches.  It  never  can  be  required  of  him,  instantly  on  the  receipt  of  it 
under  all  disadvantages,  either  to  put  it  into  circulation  or  to  send  it  forward  to  the 
drawee  for  acceptance.  To  hold  the  purchaser  bound  by  such  an  obligation  would 
greatly  impede,  if  not  altogether  destroy,  the  market  for  buying  and  selling  foreign 
bills,  to  the  great  injury,  no  less  than  to  the  inconvenience,  of  the  drawer  himself 
Por,  if  he  has  no  opportunity  to  realize  his  bill  by  sale  at  home,  he  can  only  obtain 
the  amount  by  sending  it  out  to  a  correspondent  at  the  place  upon  which  it  is  drawn, 
incurring  thereby  delay,  expense,  and  risk  ;  and,  if  the  buyer  is  not  to  be  allowed  a 
reasonable  discretion  as  to  the  time  of  parting  with  the  bill,  how  can  the  drawer 
expect  to  find  a  ready  sale  ?  The  meaning,  therefore,  of  the  expression  above  referred 
to  is,  and,  indeed,  the  very  form  of  the  expression  denotes  it,  that  he  must  not  lock 
the  bill  up  for  an  indefinite  time;  that  there  must  be  some  limit  to  its  being  kept 
from  circulation ;  and  what  limit  can  there  be,  except  that  the  time  during  which  it 
is  locked  up  must  be  reasonable?  But  what  is  or  is  not  reasonable  for  that  purpose 
a  jury  must,  with  the  assistance  of  the  judge,  under  all  the  circumstances  of  the  par- 
ticular case,  determine."  —  Ed. 
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sibility  of  presenting  it  in  due  time,  could  not  be  given  under  the 
ordinary  averment  in  this  case  that  the  bill  was  duly  presented. 
But  by 

Lord  Ellenboeough,  C.  J.  "Duly  presented  is  presented  accord- 
ing to  the  custom  of  merchants,  which  necessarily  implies  an  exception 
in  favor  of  those  unavoidable  accidents  which  must  prevent  the  party 
from  doing  it  within  the  regular  time  ;  and  it  was  left  to  the  jury  to 
say  whether  from  the  situation  of  the  country  it  was  possible  for  the 
plaintiff  to  present  it  in  due  time."  Rule  nisi  refused} 


RICKFORD  AND  OTHERS  v.  RIDGE. 

At  Nisi  Pbius,coeam  Loed  Ellenboeough,  C.  J.,  Decbmbee  20, 

1810. 

\Reported  in  2  Campbell,  537.] 

Monet  had  and  received  to  recover  back  a  sum  of  £300  paid  by  the 
plaintiffs  to  the  defendant  under  the  following  circumstances :  — 

The  plaintiffs  are  bankers  at  Aylesbury  in  the  county  of  Bucking- 
ham. At  noon,  on  the  13th  day  of  June  last,  the  defendant  asked 
them  to  cash  for  him  a  check,  dated  on  the  11th  of  the  same  month, 
drawn  by  Mingay,  Nott,  &  Co.,  salesmen  in  Smithfield,  on  Smith, 
Payne,  &  Co.,  bankers  in  the  city  of  London.  The  plaintiffs  gave  him 
country  notes  for  the  amount,  which  were  duly  paid.  The  post  leaves 
Aylesbury  at  six  in  the  evening.  The  plaintiffs  did  not  send  off  the 
check  by  the  post  of  the  13th,  but  by  a  coach  which  started  at  eight 
o'clock  in  the  morning  of  the  14th.  It  was  directed  to  Praed  &  Co., 
bankers,  in  Fleet  Street,  the  plaintiffs'  agents  in  town,  who  received  it 
between  three  and  four  in  the  afternoon  of  the  same  day.  They  pre- 
sented'it  for  p.ayment  about  eleven  in  the  forenoon  of  the  15th,  when 
the  answer  was,  "  No  effects  :  must  see  the  drawers."  Mingay,  Nott, 
&  Co.  paid  at  their  own  counter  till  four  on  the  15th  ;  but  no  iipplica- 
tion  was  made  to  them  to  pay  this  check.  Notice  of  its  dishonor  was 
given  to  the  defendant  on  the  16th.  The  clerks  of  Praed  &  Co.  stated 
that,  had  the  check  arrived  by  post  on  the  forenoon  of  the  14th,  they 
should  not  have  presented  it  before  the  15th.  They  send  out  checks 
and  bills  for  payment  only  once  a  day ;  and,  as  this  is  generally  before 

1  Dunbar  v.  Tyler,  44  Miss.  1  (semble^  ■  'nurden  v.  Smith,  44  Miss.  548  (semble), 
accord. 

See  Barker  v.  Parker,  6  Pick.  80. 

Conf.  Aborn  v.  Bosworth,  1  R.  I.  401  (as  to  delay  caused  by  the  loss  of  a  bill) ; 
Wilson  V.  Senier,  14  Wis.  380  (as  to  delay  caused  by  the  illness  of  the  holder.) 
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letters  by  the  post  are  delivered,  checks  and  bills  contained  in  such 
letters  remain  with  them  till  the  following  morning.  Clerks  from 
other  bankers  in  Fleet  Street  swore  that  this  is  according  to  the  man- 
ner in  which  they  carry  on  business  in  that  part  of  the  town. 

A  gentleman  of  the  special  jury  observed  (and  it  was  on  both  sides 
allowed  to  be  so)  that  tlie  practice  is  different  with  all  London  bank- 
ers east  of  St.  Paul's,  who  present  for  payment  all  checks  and  bills  the 
very  same  day  they  receive  them  by  the  post. 

The  Attorney- General,  for  the  plaintiffs,  insisted  that  they  were  not 
bound  to  send  off  this  check  to  London  sooner  than  by  the  post  of  the 
14th,  the  day  after  they  received  it.  The  transmitting  of  a  check 
from  the  country  he  compared  to  giving  notice  of  the  dishonor  of  a 
bill  of  exchange.  For  both  purposes  the  party  has  a  day,  without  ref- 
erence to  the  exact  hour  when  he  himself  receives  the  check  or  the 
notice.  But,  even  supposing  that  the  plaintiffs  should  regularly  have 
gent  the  check  by  post  on  the  13th,  if  they  meant  to  make  use  of  that 
conveyance,  still  all  due  diligence  had  been  used  with  respect  to  the 
check,  as  it  was  presented  for  payment  as  soon  as  it  would  otherwise 
have  been  by  the  usage  of  the  bankers  in  Fleet  Street,  which  must  be 
considered  reasonable,  and  consistent  with  the  law  of  merchants. 

Park,  for  the  defendant,  denied  that  the  plaintiffs  were  at  liberty  to 
keep  the  check  at  Aylesbury  till  six  in  the  evening  of  the  14th,  when 
they  could,  without  the  slightest  difficulty  or  inconvenience,  have  de- 
spatched it  at  the  same  hour  the  day  before  ;  and  he  contended  that,  if 
Praed  &  Co.  had  received  the  check  by  post  on  the  14th,  they  would 
have  been  bound  to  have  presented  it  for  payment  the  same  day,  as 
much  as  if  they  lived  in  the  heart  of  the  city.  He  likewise  objected 
that  the  check  had  not  been  carried  to  Mingay,  Nott,  &  Co.  on  the 
15th,  according  to  the  answer  given  at  Smith,  Payne,  &  Co.'s,  as  in  that 
case  it  would  no  doubt  have  been  paid. 

LoED  Ellenboeough.  The  holder  of  a  check  is  not  bound  to  give 
notice  of  its  dishonor  to  the  drawer  for  the  purpose  of  charging  the 
person  from  whom  he  received  it.  He  does  enough  if  he  presents  it 
with  due  diligence  to  the  bankers  on  whom  it  is  drawn,  and  gives  due 
notice  of  its  dishonor  to  those  only  against  whom  he  seeks  his  remedy. 
The  question  here  is  whether,  if  the  check  had  arrived  by  post  on  the 
14th,  the  bankers  were  bound  to  present  it  for  payment  the  same  day. 
This  must  be  decided  by  tjie  law-merchant.  I  cannot  hear  of  any 
arbitrary  distinction  between  one  part  of  the  city  and  another.  It  is 
not  competent  to  bankers  to  lay  down  one  rule  for  the  eastward  of 
St.  Paul's  and  another  for  the  westward.  They  may  as  well  fix  upon 
St.  Peter's  at  Rome.  It  is  always  to  be  considered  whether,  under  the 
circumstances  of  the  case,  the  check  has  been  presented  with  reason- 
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able  diligence.  This  is  what  the  law-merchant  requires.  The  rule 
that  the  moment  a  check  is  received  by  the  post  it  should  invariably 
be  sent  out  for  payment  would  be  most  inconvenient  and  unreason- 
able. In  Liverpool  and  other  great  towns,  different  posts  arrive  at 
different  hours ;  but  it  would  be  impossible  to  have  clerks  constantly 
ready  to  carry  out  all  the  bills  and  checks  that  may  arrive  in  the 
course  of  the  day ;  nor,  if  it  were  possible,  is  it  requisite  that,  all  other 
business  being  laid  aside,  parties  should  devote  themselves  to  the  pi-e- 
senting  of  checks.  The  rule  to  be  adopted  must  be  a  rule  of  conven- 
ience, and  it  seems  to  me  to  be  convenient  and  reasonable  that  checks 
received  in  the  course  of  one  day  should  be  presented  the  next.  Is 
this  practice  consistent  with  the  law-merchant?  It  cannot  alter  it. 
Bankers  would  be  kept  in  a  continual  fever,  if  they  were  obliged  to 
send  out  a  check  the  moment  it  is  paid  in.  The  arrangement  men- 
tioned by  the  plaintiffs'  witnesses  appears  subservient  to  general  con- 
venience, and  not  contrary  to  the  law-merchant,  which  merely  requires 
checks  to  be  presented  with  reasonable  diligence. 

The  jury,  after  some  deliberation,  found  a  verdict  for  the  plaintiffs.' 


ANDERTON  v.  BECK  and  PEARSON. 
In  the  King's  Bench,  Notembee  12,  1812. 

[Reported  in  16  East,  248.] 

The  plaintiff  declared  for  goods  sold  and  delivered  to  the  amount 
of  £66,  and  upon  the  common  money  counts.  The  defendants  pleaded 
the  general  issue ;  and  the  question  turned  upon  whether  one  of  two 
bills  of  exchange,  which  had  been  remitted  by  the  post  from  the 
defendants  to  the  plaintiff  after  the  delivery  of  the  goods  and  in 
satisfaction  of  the  demand,  which  bill  had  been  ultimately  dishonored, 
was  to  be  taken  as  payment,  on  account  of  the  plaintiff's  having  made 
it  his  own  by  laches;  for,  if  so,  the  goods  were  paid  for,  and  the 
defendants  were  entitled  to  a  verdict ;  and  Bayley,  J.,  was  of  this 
opinion  at  the  trial  before  him  at  York,  where  the  verdict  passed  for 
the  defendants  under  his  direction  ;  but  he  reserved  leave  to  move  to 

1  Beeching  v. ,  Holt,  N.  P.  315,  n. ;  Moule  v.  Brown,  4  B.  N.  C.  266  ;  Hare  v. 

Henty,  10  C.  B.  n.  s.  65  ;  Prideaux  v.  Griddle,  L.  R.  4  Q.  B.  455 ;  Piner  v.  Clary,  17  B. 
Men.  645  (semble) ;  Miller  v.  Moseley,  26  La.  An.  667  ;  Moody  v.  Mack,  43  Mo.  210 ; 
Merchants'  Bank  v.  Spicer,  6  Wend.  443 ;  Gough  v.  Staats,  13  Wend.  549 ;  Hooker 
V.  Pranklin,  2  Bosw.  500;  Bank  of  New  Hanover  v.  Eenan,  76  N.  Ca.  340,  accord. 
—  Ed. 
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set  it  aside  and  enter  a  verdict  for  the  plaintiff  for  £30,  the  amount  of 
the  dishonored  bill. 

Richardson  now  moved  accordingly  ;  and  after  some  assistance  from 
the  learned  judge's  report,  and  the  finding  of  the  jury,  the  facts  ap- 
peared to  be  these.  The  plaintiff  lived  at  Cullingworth,  four  miles 
from  Keighley,  the  post-town  where  the  defendant  Beck  lived.  Pear- 
son, the  other  defendant,  lived  at  Steeton,  where  the  business  was 
carried  on,  four  miles  also  from  Keighley  in  an  opposite  direction  from 
the  plaintiff's  residence,  and  in  the  line  of  the  post  from  Bradford 
to  Skipton.  The  bill  in  question  was  dated  Leeds,  26th  of  October, 
1811,  and  drawn  by  W.  and  E.  Prest  on  Messrs.  Boldero,  Lushington, 
&  Co.  for  £30,  payable  two  months  after  date  to  J.  Tyne  or  order, 
and  specially  indorsed  by  the  defendants  to  the  plaintiff.  This  bill 
became  due  in  London  on  Saturday,  the  28th  of  December  ;  and  it 
appeared  from  circumstances  that  the  letter  from  the  defendants  en- 
closing this  and  the  other  bill  had  been  received  by  the  plaintiff  at 
Cullingworth  on  the  26th,  and  that  he  acknowledged  the  receipt  of  it 
by  a  letter  which  was  put  into  the  post  at  Keighley  before  one  o'clock 
on  Friday  the  27th,  within  the  post  hours  of  that  day.  The  plaintiff 
had  no  agent  in  London;  but,  having  dealings  with  Smith,  Ellison, 
&  Co.,  bankers  at  Lincoln,  he  enclosed  the  bill  to  them  in  a  letter  put 
into  the  post  at  Keighley  on  Sunday  the  29th  of  December,  and  they 
received  it  either  on  the  evening  of  Monday  the  30th,  after  their  bank  had 
closed,  or  on  the  morning  of  Tuesday  the  31st ;  and  it  was  by  them  sent 
by  Tuesday's  post  to  Smith,  Paine,  &  Co.,  their  bankers  in  London,  by 
whom  it  was  received  on  Thursday  morning  the  2d  of  .January  (the 
course  of  the  post  from  Lincoln  to  London  being  two  days),  and  pre- 
sented the  same  day  for  payment  at  Boldero  &  Co.'s,  who  had  stopped 
payment  at  the  close  of  the  first  of  January,  and  by  whom  it  was  dis- 
honored, of  which  immediate  notice  was  given  to  the  bankers  at  Lin- 
coln, by  them  to  the  plaintiff  by  the  next  post,  and  by  him  to  the 
defendants  the  same  day.  It  was  proved  that  a  letter  put  into  the 
Keighley  post-office  on  Friday  before  one  o'clock  would  be  delivered 
to  Beck  on  the  Saturday,  and  he  might  have  sent  it  to  Pearson  on  the 
forenoon  of  that  day. 

Upon  these  facts,  he  contended  that  the  plaintiff  was  not  bound  to 
send  the  bill  direct  to  London,  not  having  any  agent  there,  but  might, 
as  he  had  done,  forward  it  through  the  hands  of  his  bankers  at 
Lincoln,  by  which  course  it  would  have  been  impossible,  even  if  the 
bill  had  been  forwarded  immediately  after  its  receipt  by  the  plaintiff, 
that  it  should  have  reached  London  by  the  day  of  payment.  That  the 
bill  being  so  near  due  when  the  plaintiff  received  it  as  to  make  it  im- 
possible to  present  it  on  the  day  of  payment  was  like  a  bill  payable 
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at  sight  or  on  demand,  in  which  case  it  was  only  incumbent  on  the 
plaintiff  to  present  it  for  payment,  or  put  it  into  a  course  of  negotiation, 
within  a  reasonable  time.  That  the  bankers  at  Lincoln  had  caused  no 
delay  in  forwarding  it,  and  the  bankers  in  London  had  even  presented 
it  a  day  sooner  than  by  law  they  were  bound.  If  the  plaintiff  had 
sent  the  bill  to  Lincoln  ihe  next  day  after  its  receipt,  it  would  not 
have  reached  his  bankers  there  to  be  in  time  for  the  London  post  be- 
fore Sunday,  on  which  day  they  would  not  have  been  bound  to  forward 
it ;  and,  if  they  had  kept  it  until  Monday,  it  could  not  have  reached 
London  before  Wednesday,  and  then,  if  Smith  &  Co.  had  not  presented 
it  until  the  next  day,  which  would  have  been  in  due  course,  the  bill 
would  not  have  been  honored :  so  that,  if  all  which  the  law  requires 
had  been  strictly  observed,  the  case  would  have  been  the  same  ;  and 
therefore,  even  if  there  were  laches,  no  damage  can  be  said  to  have 
arisen  therefrom. 

Lord  Ellenborottgh,  C.  J.  The  party  who  agreed  to  take  the  bill 
so  near  the  time  of  its  becoming  due  as  to  make  it  necessary  to  present 
it  without  delay  might  have  renounced  it,  if  he  did  not  choose  to  under- 
take that  duty,  and  have  sent  the  bill  back  again ;  but,  if  he  keeps  it,  he  is 
bound  to  use  reasonable  and  due  diligence  in  presenting  it.  Here  he 
has  not  so  done  :  he  was  bound  to  send  the  bill  off  sooner ;  he  might 
have  sent  it  on  Friday,  but  by  delaying  it  until  Sunday  he  deprived 
the  defendants,  who  were  parties  to  the  bill,  of  the  chance  of  its  being 
presented  at  least  one  day  sooner. 

Lb  Blanc,  J.  The  plaintiff  is  not  at  liberty  to  calculate  that 
probably  each  of  the  parties  who  receive  the  bill  in  its  progress  to 
being  presented  will  hold  it  in  their  hands  to  the  utmost  extent  of 
time  which  the  law  allows  them,  in  order  to  excuse  his  own  delay 
when  their  despatch  has  exceeded  his  calculation. 

Batlet,  J.  The  plaintiff  suffered  Friday's  and  Saturday's  post  to 
pass  without  forwarding  the  bill ;  and  I  thought  that  as  he  had  neither 
taken  the  necessary  steps  to  get  it  paid,  nor  apprised  the  defendants 
that  he  meant  to  renounce  it,  therefore  he  had  made  the  bill  his  own. 
The  party  must  use  due  diligence,  and  is  not  at  liberty  to  take  the 
chances  of  being  in  time  to  the  prejudice  of  other  parties. 

I'er  Curiam.  Rule  refused} 

1  Freeman  v.  Boynton,  7  Mass.  483  (semble) ;  Barker  v.  Parker,  6  Pick.  80  (semhle) ; 
Hadduck  v.  Murray,  1  N.  H.  140;  Field  v.  Mallett,  3  Hawks,  465,  contra. 

See  Browning  v.  Armstrong,  9  Pliila.  59,  62  ;  Mason  v.  Pritehard,  9  Heisk.  793. 

If  due  presentment  is  made  at  the  maker's  place  of  business,  which,  without  the 
knowledge  of  the  holder,  has  ceased  to  exist,  a,  delay  sufficient  to  present  at  his 
residence  is  excusable.    Farley  v.  Hewson,  10  La.  An.  783.  —  Ed. 
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POCKLINGTON  v.  SILVESTER. 

At  Guildhall,  coram  Gibbs,  C.  J.,  Sittings  aptee  Teinitt  Teem, 

1817. 

[Reported  in  Chitty,  Bills  {Wth  Edition),  346,  note  ]0.] 

This  was  an  action  on  a  check  given  by  the  defendants  to  the  plain- 
tiffs. The  defendants  drew  the  check  on  their  bankers,  Mainwaring 
&  Co.,  and  gave  it  at  eleven  o'clock  in  the  morning  of  the  16th  No- 
vember, 1817,  to  the  plaintiffs,  who  did  not  present  it  till  near  five 
o'clock  on  the  17th.  The  bankers  stopped  payment  at  four  o'clock  on 
the  17th  of  November,  and  the  defendants  had  notice  thereof  the  same 
evening.  At  the  trial  before  Gibbs,  C.  J.,  at  Guildhall,  he  directed  a 
verdict  for  the  plaintiff  on  the  ground  that  the  plaintiff  had  the  whole 
of  the  banking  hours  of  the  next  day  to  present  the  check  for  pay- 
ment. The  jury,  however,  contrary  to  the  direction  of  the  judge, 
found  for  the  defendants.  In  the  ensuing  term,  the  plaintiff  obtained 
a  rule  for  a  new  trial ;  and  upon  the  second  trial,  before  Burrough,  J., 
at  Guildhall,  the  10th  December,  1817,  he  directed  a  verdict  for  the 
plaintiff,  saying  that,  whatever  doubts  had  been  formerly  entertained, 
it  was  now  established  as  a  rule  of  law  that  a  party  receiving  a  check 
on  a  banker  has  the  whole  of  the  banking  hours  of  the  next  day  to 
present  it  for  payment.     The  jury  found  accordingly.^ 

1  Boddington  v.  Schlencker,  4  B.  &  Ad.  752 ;  Alexander  u.  Burchfield,  7  M.  &  G. 
1061 ;  Clark  v.  Nat.  Bank,  2  McArth.  249 ;  Farwell  v.  Curtis,  3  Cent.  L.  J.  352  ;  Ritchie 
V.  Bradsliaw,  5  Cal.  228;  Simpson  v.  Pacific  Co.,  44  Cal.  139;  Taylor  v.  Wilson,  11 
Met.  44  (semhU) ;  Taylor  v.  Sip,  30  N.  J.  284,  289,  292  (semUe)  ;  East  Eiver  Bank  v. 
Gedney,  4  E.  D.  Sm.  582;  Hazleton  .,.  Colburn,  1  Rob.  (N.  Y.)  345;  Johnson  u. 
Bank  o(  N.  A.,  5  Rob.  (N.  Y.)  564  ;  Turner  v.  Bank  of  Foxlake,  3  Keyes,  425 ;  Burk- 
halter  v.  Second  Nat.  Bank,  42  N.  Y.  538 ;  Brady  v.  Little  Miami  Co.,  34  Barb.  249; 
Kelty  V.  Second  Nat.  Bank,  52  Barb.  328  ;  Blachly  v.  Andrew,  1  Disney,  78 ;  Jones 
u.  Heiliger,  36  Wis.  149,  accord. 

See  Dumont  v.  Pope,  7  Blackf,  367;  Gallagher  v.  Raleigh,  7  Ind.  1. 

Conf.  Bond  v.  Warden.  1  Coll.  583. 

If  a  bill  payable  on  demand  be  received  at  a  place  other  than  the  place  of  pre- 
sentment, it  should  be  forwarded  by  the  holder  by  some  post  of  the  day  after  its 
receipt,  to  an  agent  at  the  place  of  presentment;  and  the  agent  has  till  the  close  of 
business  hours  of  the  day  after  the  receipt  of  the  bill  from  liis  principal  to  present 
it.  Bailey  v.  Bodenham,  16  C.  B.  N.  s.  288;  Werk  v.  Mad  River  Co.,  8  Oh.  St.  301. 
If  there  is  no  post  on  the  day  after  the  receipt  of  the  bill  by  the  holder,  or  if  the 
only  post  of  that  day  leaves  at  an  inconveniently  early  hour,  it  is  enough  to  forward 
the  bill  by  the  next  succeeding  post.    Cox  v.  Boone,  8  W.  Va.  500.  —  Ed. 
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WILLIAMS  V.  SMITH. 
In  the  King's  Bench,  Mat  7,  1819. 

[Reported  in  2  Bamewall  %■  Alderson,  496.] 

Assumpsit  for  money  lent  and  advanced  by  the  plaintiff  to  the  de- 
fendant, and  the  other  money  counts.  Plea,  general  issue.  The 
cause  came  on  for  trial  at  the  summer  assizes,  1817,  for  the  county 
of  Berks,  when  the  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of 
£490,  subject  to  the  opinion  of  the  court  upon  the  following  case  :  — 

The  defendant,  being  previously  indebted  to  the  plaintiff  in  the  sum 
of  £500,  on  Friday  the  8th  of  December,  about  nine  or  ten  in  the 
morning,  at  Wantage  in  Berkshire,  where  the  plaintiff  resides,  paid 
to  the  plaintiff  £490  in  notes  of  the  Newbury  old  bank,  and  £10  in 
a  note  of  the  Wantage  bank,  and  the  plaintiff  gave  him  a  receipt  for 
the  £500  on  the  back  of  the  promissory  note  by  which  the  sum  was 
secured.  The  plaintiff,  on  receiving  these  notes,  instantly  sent  his  son 
with  £450  worth  of  the  ISTewbuiy  notes  to  his  bankers  at  the  Wantage 
bank,  with  a  direction  to  them  to  transmit  the  Newbury  bank  notes  to 
London,  to  buy  an  exchequer  bill :  these  were  made  payable  on  de- 
mand at  the  old  bank,  Newbury,  and  at  the  house  of  Messrs.  Barnard 
&  Dinsdale,  London.  Wantage  is  distant  from  Newbury  eighteen 
miles,  and  it  is  a  two  days'  post  from  one  place  to  the  other.  The  post 
leaves  Wantage  for  London  at  half-past  five  in  the  afternoon  every 
day  except  on  Saturdays.  The  plaintiff's  son  took  the  above  notes, 
amounting  to  £450,  to  the  Wantage  bank,  requesting  Mr.  Mattingley, 
one  of  the  partners,  to  send  them  to  London  ;  but  he  said  it  would  be 
dangerous,  and  therefore  declined  or  refused  to  send  them  by  the  post 
on  that  evening  to  London,  on  account  of  the  risk,  which  he  did  not 
choose  to  run ;  but  offered  to  enclose  them  on  the  Saturday  evening  in 
their  packet,  which  they  usually  sent  in  the  course  of  their  business  as 
bankers  two  or  three  times  a  week  by  the  coach  to  London,  and 
which  packet,  he  said,  would  be  in  London  on  Monday.  This  pro- 
posal was,  after  some  negotiation,  ultimately  acquiesced  in ;  and  £450 
worth  of  the  Newbury  notes  were  carried  to  the  Wantage  bank  on 
Saturday  evening  by  plaintiffs  son,  and  by  the  Wantage  bankers  then 
cut  in  halves,  and  one  set  of  halves  enclosed  in  the  packet  of  the 
Wantage  bank,  and  transmitted  on  the  same  evening  to  go  to  London. 
They  usually  send  their  notes  half  by  the  coach  and  half  by  the  post. 
The  other  set  of  halves  were  sent  by  the  post  on  Sunday  evening. 
The  halves  sent  by  the  post  were  addressed  to  Messrs.  Spooner  & 
Attwood,  bankers  in  London,  who  were  the  correspondents  of  the 
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Wantage  bank.  Wantage  is  distant  from  London  sixty-three  miles. 
The  halves  of  the  notes  sent  by  the  post  arrived  at  Spooner  &  Att- 
wood's  in  London,  between  ten  and  eleven  o'clock  on  the  morning  of 
Monday  the  11th  ;  and  the  packet  containing  the  other  halves  was 
delivered  to  them  somewhat  later.  The  Newbury  bank  stopped  pay- 
ment on  the  Monday  morning,  and  Messrs.  Barnard  &  Dinsdale  con- 
tinued to  pay  all  notes  drawn  by  the  Newbury  old  bank  the  whole  of 
Monday  the  11th,  but  not  afterwards  ;  and  would  have  paid  the  notes 
in  question,  if  they  had  been  presented  to  them  at  any  time  on  the 
said  Monday.  The  notes  in  question  were  sent  by  Spooner  &  Attwood 
to  Barnard  &  Dinsdale  for  payment  on  Tuesday  the  l'2th,  but  they 
were  dishonored.  Notice  of  the  Newbury  bank  having  stopped  pay- 
ment was  communicated  to  the  plaintiff  on  the  evening  of  Monday  ; 
and  he  thereupon  sent  his  son  to  the  defendant's  house,  and  the  son 
communicated  the  fact  of  such  stoppage  to  the  defendant's  wife  at 
the  house  of  the  defendant,  the  defendant  having  gone  to  bed.  The 
defendant,  the  same  evening,  said  he  would  take  the  notes  again  and 
return  them  to  a  Mr.  Lovelock,  of  whom  he  had  taken  them.  On  the 
Saturday  following,  the  plaintiff's  son  again  saw  the  defendant,  who 
then  refused  to  take  the  notes  again,  saying  Mr.  Lovelock  had  told 
him  not  to  do  so,  as  he  would  thereby  make  them  his  own. 

W.  M.  Taunton^  for  the  plaintiff.  The  only  point  is  whether  the 
plaintiff,  who  received  these  notes  on  the  Friday  morning,  was  guilty  of 
any  laches  in  not  transmitting  them  to  London  by  the  Friday's  post. 
If  he  had  done  so,  they  would  have  arrived  at  Spooner  &  Attwood's  on 
the  Saturday,  and  they  might  have  obtained  payment  for  them  ;  but  it 
is  clear  he  was  not  bound  to  do  this,  and  might  wait  till  the  Saturday, 
on  which  day  they  were  sent.  It  is  not  necessary,  in  giving  notice  of 
the  dishonor  of  a  bill  of  exchange,  to  write  by  the  same  day's  post  on 
which  it  happened :  if  it  be  done  on  the  following  day,  it  is  sufficient. 
Then,  if  so,  the  plaintiff  has  here  been  guilty  of  no  laches ;  and  this 
case  falls  within  the  rule  laid  down  in  Puckford  v.  Maxwell.^ 

Sir  W.  Owen,  contra,  contended  that  the  plaintiff  had  made  the 
notes  his  own  by  the  laches  of  which  he  had  been  guilty.  He  was 
bound  to  have  transmitted  them  to  London  by  the  Friday's  post;  for 
lie  received  them  early  in  the  morning,  and  the  post  did  not  leave 
Wantage  till  late  in  the  afternoon.  It  is  laid  down  by  Lord  Mansfield 
in  Tindal  v.  Brown  ^  and  Russel  v.  Langstaffe,^  and  in  Bayley  on 
Bills  of  Exchange,  that  the  time  limited  is  the  next  post.  And  the 
language  also  of  Lord  Ellenborough  and  Le  Blanc,  J.,  in  Darbishire  v. 
Parker,  leads  to  the  same  conclusion.    As  to  the  case  of  Fry  v.  Hill,^ 

1  6  T.  R.  62.  "  1  T.  R.  167. 

8  Doug.  315.  <  7  Taunt.  897. 
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it  is  distinguishable  upon  the  ground  that  there  the  bill  in  question 
•was  payable  after  sight,  but  here  the  notes  were  payable  on  de- 
mand. Besides,  in  the  present  case,  one  set  of  halves  was  sent  by  the 
coach,  and  arrived  two  hours  later  than  the  post  on  the  Monday. 
That,  therefore,  was  like  sending  them  by  a  private  hand,  and  brings 
this  case  within  Darbishire  v.  Parker,  at  all  events.  Then,  if  so,  the 
plaintiff  is  not  entitled  to  recover. 

Taunton,  in  reply,  was  stopped  by  the  court. 

Abbott,  C.  J.  It  is  of  the  greatest  importance  to  commerce  that 
some  plain  and  precise  rule  should  be  laid  down  to  guide  persons  in 
all  cases  as  to  the  time  within  which  notices  of  the  dishonor  of  bills 
must  be  given.  That  time  I  have  always  understood  to  be  the 
departure  of  the  post  on  the  day  following  that  in  which  the  party 
receives  the  intelligence  of  the  dishonor.  And  in  that  sense  the  pas- 
sage cited  from  the  very  learned  treatise  on  Bills  of  Exchange  must  be 
understood,  as  well  as  the  judgment  of  Lord  Mansfield  in  Tindal  v. 
Brown.  If,  instead  of  that  rule,  we  were  to  say  that  the  party  must 
give  notice  by  the  next  practicable  post,  we  should  raise  in  many  cases 
difficult  questions  of  fact,  and  should,  according  to  the  peculiar  local 
situations  of  parties,  give  them  more  or  less  facility  in  complying  with 
the  rule.  But  no  dispute  can  arise  from  adopting  the  rule  which  I 
have  stated.  In  its  application  to  the  present  case,  the  result  is  that 
the  plaintiff  has  been  guilty  of  no  laches,  and  that  he  is  entitled  to 
our  judgment.  It  appears  that,  if  these  notes  had  been  transmitted 
direct  to  Newbury  by  the  post,  they  would  not  have  been  paid  :  for 
they  discontinued  payment  there  on  Monday  morning ;  and,  though 
the  circumstance  of  one  set  of  halves  being  sent  by  the  coach  caused 
their  arrival  in  London  two  hours  later,  still,  that  being  a  reasonable 
precaution,  the  plaintiff  had  a  right  to  send  them  by  that  conveyance. 
There  is  a  difference  between  this  case  and  that  of  a  bill  of  exchange 
payable  to  order,  for  such  bill  may  be  specially  indorsed,  and  no  risk 
incurred  by  sending  it  then  by  the  post.  But  here  it  would  not  have 
been  so  safe  to  have  transmitted  notes  payable  to  the  bearer  on  de- 
mand by  that  conveyance.  Then,  in  addition  to  this,  it  appears  that 
the  defendant  has  not  been  in  the  least  degree  prejudiced  by  this 
mode  of  conveyance  having  been  adopted.  On  the  whole,  therefore, 
the  plaintiff  is  entitled  to  our  judgment. 

Judgment  for  plaintiff } 

1  E.  I.  Co.  V.  Chitty,  2  Stra.  1175,  covXra — Ed. 
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JOSEPH  FIELD  v.  EBENEZER  NICKERSON. 

In  the  Supebme  Judicial  Coxiet,  Massachusetts,  March  Teem, 

1816. 

[Reported  in  13  Massachusetts  Reports,  131.] 

The  opinion '  of  the  court  was  delivered  at  this  term  by 

Paeker,  C.  J.  The  defendant  in  this  action  is  charged  as  indorser 
of  a  promissory  note,  made  payable  to  him  or  order,  by  Redfield  & 
Beers,  on  demand,  dated  the  31st  of  January,  1814,  and  indorsed  to 
the  plaintiff  on  the  same  day.  A  demand  upon  the  maker,  and  notice 
to  the  indorser  upon  non-payment,  are  averred  in  the  declaration.  By 
the  facts  reported  it  appears  that  no  demand  was  made  upon  the 
promisors  until  the  23d  of  September  following,  which  was  nearly 
eight  months  after  the  date  of  the  note.  The  jury  were  instructed 
that,  to  charge  the  indorser  of  a  promissory  note  payable  on  demand, 
proof  of  a  demand  within  a  reasonable  time  after  the  indorsement,  and 
immediate  notice  to  the  indorser  of  non-payment,  are  requisite  ;  and 
the  Jury  were  left  to  decide  whether,  under  the  cii'cumstances  of  this 
case,  the  demand  was  made  within  a  reasonable  time.  They  returned 
a  verdict  for  the  defendant,  upon  the  ground  that  the  delay  in  calling 
upon  the  makers  of  the  note  was  unreasonable. 

The  charge  to  the  jury  is  objected  to  by  the  counsel  for  the  plain- 
tiff, who  contend  that  a  demand  at  any  time  after  making  the  note, 
with  seasonable  notice  to  the  indorser,  provided  the  statute  of  limita- 
tions does  not  oppose  the  recovery,  will  be  sufficient  to  hold  the  in- 
dorser ;  or,  at  least,  that,  under  the  special  circumstances  proved  in 
this  case,  the  defendant  is  liable,  although  upon  common  principles 
the  delay  of  the  demand  might  have  discharged  him. 

It  is  remarkable  that  the  law  relating  to  so  familiar  a  species  of 
written  contract  as  a  promissory  note  of  hand,  payable  on  demand, 
should  at  this  late  period  be  doubtful.  But  it  is  certain,  that  no  de- 
cisions have  taken  place,  in  England  or  in  this  country,  upon  the  points 
brought  into  question  in  the  present  action.  It  is  also  known  that 
opinions  of  respectable  lawyers  and  others  among  us  differ  widely  re- 
specting the  character  and  legal  qualities  of  this  contract ;  and  that, 
in  consequence,  different  practices  have  prevailed  respecting  them  in 
different  parts  of  the  State.  In  the  metropolis,  the  common  opinion 
among  merchants  seems  to  have  been  that  a  negotiable  note  of  hand, 

1  All  that  Is  material  to  an  understanding  of  the  case  being  contained  in  this 
opinion,  the  remainder  of  the  case  has  been  omitted.  —  Ed. 
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payable  on  demand,  and  indorsed,  is  a  security,  for  money,  and,  like 
a  joint  and  several  note,  may  lie  in  the  hands  of  the  indorsee  for  an 
indefinite  time ;  provided,  when  he  shall  demand  payment,  and  is  re- 
fused, he  give  seasonable  notice  of  the  refusal  to  the  indorser.  On  the 
other  hand,  in  some  parts  of  the  country,  it  has  been  understood  that 
the  same  strictness  is  applicable  to  contracts  of  this  kind  as  to  notes 
payable  on  a  day  certain ;  so  that,  as  they  are  by  law  due  immediately 
after  they  are  signed,  they  must  be  demanded  on  the  same  day  they 
are  given,  if  indorsed  on  that  day,  or  immediately  after  the  indorse- 
ment, in  other  cases,  if  the  holder  can  conveniently  make  such  demand. 

In  this  state  of  uncertainty,  it  is  highly  necessary  that  the  rule  of 
law  should  be  made  known ;  for  contracts  of  this  kind  are  in  daily  use 
in  all  parts  of  the  State,  and  the  rights  and  duties  of  parties  who  may 
hold  or  be  liable  upon  them  ought  to  be  precisely  ascertained,  if  pos- 
sible. 

The  nature  of  the  contract  must  be  inquired  into  for  this  purpose. 
Between  the  promisor  and  promisee  there  is  no  difficulty.  The  note 
is  evidence  of  a  debt  or  promise,  and  will  remain  obligatory  upon  the 
party  signing  it  until  lawfully  discharged,  unless  by  the  statute  of  lim- 
itations the  other  party  is  prevented  from  recovering.  When  it  is 
indorsed,  a  new  party  is  introduced,  and  new  qualities  are  attached  to 
it.  It  then  not  only  resembles  an  inland  bill  of  exchange,  but  becomes 
one  in  fact,  as  to  the  terms  on  which  the  indorser,  who  may  be  con- 
sidered the  drawer,  may  be  rendered  liable.  The  indorser,  holding 
written  evidence  of  a  promise  by  another  to  pay  him  a  sum  of  money, 
which  by  law  is  assignable,  by  ordering  the  contents  to  be  paid  to  a 
third  person,  virtually  requests  his  debtor  to  pay  the  debt,  of  which 
the  paper  is  the  evidence,  to  that  person.  He  has  thus  drawn  a  bill 
on  his  debtor,  and  the  debtor  is  the  drawee  or  payer  of  the  bill ;  and 
the  bill  must  be  considered  as  accepted  when  drawn.  This  analogy, 
suggested  by  Lord  Mansfield,  has  for  many  years  been  recognized ; 
and  the  rules  respecting  bills  of  exchange  have  therefore  been  applied 
to  negotiable  notes  actually  indorsed.  The  analogy,  however,  is  not 
perfect ;  for  in  a  bill  of  exchange,  until  presentment  and  acceptance, 
there  are  but  two  parties,  namely,  the  drawer  and  the  payee  :  whereas, 
in  indorsed  notes  of  hand,  there  are  three  parties  instantly  upon  the 
indorsement,  which  is  to  be  considered  the  drawing;  and  the  rule, 
with  respect  to  demand  of  payment,  must  adapt  itself  to  this  differ- 
ence of  character. 

It  is  said  by  the  compilers  of  the  law  on  the  subject  of  bills  and 
notes  that  a  promissory  note  payable  on  demand  is  like  a  bill  payable 
at  sight;  so  that,  as  in  the  latter  case,  the  holder  must  present  his  bill 
for  acceptance  within  a  reasonable  time,  in  order  to  charge  the  drawer  ; 
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SO,  in  the  former,  the  indorsee  must  make  demand  of  payment  on  the 
promisor  within  a  reasonable  time,  in  order  to  charge  the  indorser. 
And  we  are  of  opinion  that  this  is  the  correct  doctrine  on  the  subject. 
For  as,  on  the  one  hand,  it  can  hardly  be  supposed  that  the  indorser 
and  indorsee,  when  they  make  their  contract,  contemplate  a  liability 
on  the  indorser,  unless  reasonable  pains  should  be  taken  to  procure 
payment  of  the  actual  debtor;  so,  on  the  other,  we  do  not  think  it 
enters  into  their  calculations  that,  as  between  them,  the  note  should 
be  considered  due  when  drawn,  in  such  manner  as  to  require,  in  all 
cases,  a  demand  the  instant  or  the  same  day  it  may  have  been  in- 
dorsed. 

As  it  respects  the  promisor  himself,  he  is  answerable  immediately 
to  the  promisee  or  indorsee ;  and  he  may  be  sued  the  instant  he  has 
given  his  signature,  even  without  a  previous  demand.  But  the 'con- 
dition on  which  the  indorser  is  liable  is  that  payment  shall  be  de- 
manded within  a  reasonable  time,  and  the  earliest  notice  possible  given 
of  refusal.  This  time  may  therefore  vary  according  to  the  circum- 
stances and  situation  of  the  parties,  to  be  determined  by  the  jury, 
under  the  direction  of  the  court.  It  is  impossible  to  fix  any  precise 
period ;  each  case  depending  upon  its  own  circumstances,  as  in  the 
case  of  a  bill  payable  at  sight,  which  must  be  presented  to  the  drawee 
as  soon  as  can  conveniently  be  done,  taking  into  view  all  the  circum- 
stances of  the  holder  and  the  drawee. 

There  is  a  difference,  then,  in  the  law  in  relation  to  a  note  payable 
on  demand  and  one  payable  at  a  day  certain.  The  former,  although 
due  on  the  day  when  it  is  signed,  need  not  of  necessity,  in  all  cases,  if 
immediately  indorsed,  be  demanded  on  that  day.  The  latter  must  be 
demanded  on  the  day  it  becomes  due,  without  regard  to  circumstances, 
in  order  to  charge  the  indorser ;  unless  indorsed  after  it  becomes  due, 
or  perhaps  so  soon  before  the  day  of  payment  that  it  would  be  im- 
possible for  the  indorser  to  make  the  demand  seasonably,  in  which 
latter  case  a  reasonable  time  must  be  allowed  to  make  the  demand 
upon  the  promisor. 

So  we  think  that  he  who  takes  for  a  valuable  consideration  a  note 
of  hand,  negotiable  within  a  day  or  two  after  it  is  signed,  would  not 
be  subject  to  the  claims  of  the  promisor  in  nature  of  set-off,  on  the 
principle  that  the  note  was  overdue  when  indorsed,  because  the 
maker  gives  a  credit  to  the  note  for  a  reasonable  time  after  it  is  signed  ; 
and,  if  he  should  pay  it  immediately  after,  leaving  the  note  assignable 
in  the  hands  of  the  promisee,  without  any  indorsement  thereon,  he 
would  perhaps  be  holden  to  pay  it  again  to  the  indorsee ;  for  he  would 
be  considered  as  promising  to  pay  the  contents  to  any  assignee  who 
should,  within  a  reasonable  time,  make  demand  of  payment. 
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Whether  any  evidence  of  an  understanding  between  the  indorser 
and  indorsee,  that  a  note  made  and  indorsed  at  the  same  time  as  a 
security  for  a  debt,  or  to  raise  money,  should  lie  without  a  demand, 
according  to  the  rule  of  law,  would  be  admissible  to  enlarge  the  lia^ 
bility  of  the  indorser,  we  have  not  occasion  to  determine  in  the  pres- 
ent case.  There  are  cases,  however,  where  the  indorser  has  been 
held,  by  certain  acts  or  by  express  declarations,  to  waive  his  right  to 
insist  upon  a  strict  compliance  with  the  rules.  Such  evidence  would 
not  tend  to  change  or  even  explain  the  contract,  but  would  proceed 
upon  an  admission  of  its  legal  effect,  avoiding  that  effect  by  proof  of 
something  like  a  new  contract  of  the  parties. 

To  apply  the  principles  now  stated  to  the  case  before  us.  The  plain- 
tiff was  bound,  by  the  tenor  of  his  engagement  with  the  defendant, 
to  make  demand  of  payment  of  the  note  within  a  reasonable  time 
from  the  day  of  its  execution,  as  it  was  on  the  same  day  indorsed. 
He  made  no  demand  for  eight  months,  although  all  the  parties  lived 
in  the  same  town,  and  were  in  habits  of  business  together.  Was  this 
demand  made  in  a  reasonable  time?  The  jury  have  said  no,  and 
they  were  perfectly  justified  in  returning  that  answer;  and  there  is 
no  doubt  that  a  much  shorter  time  would  have  been  sufficient  to  pro- 
duce the  same  result. 

It  has  been  suggested,  however,  that  there  is  evidence  in  the  case  of 
a  waiver,  on  the  part  of  the  defendant,  of  any  advantage  resulting 
from  the  negligence  on  the  part  of  the  plaintiff ;  or,  at  least,  of  an 
enlargement  of  the  time  within  which  the  demand  ought  to  be  made. 
The  fact  relied  upon  for  this  is  that,  when  the  defendant  was  called 
upon  to  indorse  the  note,  he  was  informed  by  Redfield  &  Beers  that 
the  note  was  not  to  be  called  for  immediately. 

This  certainly  does  not  amount  to  a  waiver,  either  express  or  im- 
plied ;  for  it  does  not  appear  that  the  defendant  assented  to  any  de- 
lay, he  making  no  answer  to  this  information.  And  indeed,  if  this 
evidence  is  to  have  any  effect,  it  could  not  be  more  than  to  postpone 
the  necessity  of  a  demand  for  a  reasonable  time,  of  which  the  jury  had 
full  opportunity  to  judge.  Judgment  according  to  the  verdict} 

1  In  the  following  cases,  the  presentment  was  held  to  be  seasonable :  Chartered 
Bank  of  India  v.  Dickson,  L.  R.  3  P.  C.  574  (10  months);  Lockwood  u.  Crawford, 

18  Conn.  361  (2J  months)  ;  Rhodes  v.  Seymour,  36  Conn.  6 ;  Laughlin  v.  Marshall, 

19  III.  390  (4  days) ;  Seaver  v.  Lincoln,  21  Pick.  267  (7  days) ;  see  Mass.  Gen.  Sts. 
u.  53,  §  8 ;  Vreeland  u.  Hyde,  2  Hall,  429  (19  months) ;  Salmon  v.  Grosvenor,  66 
Barb.  160  (2  months) ;  Lindsey  v.  McClelland,  18  Wis.  481  (6  days). 

In  the  following  cases,  the  presentment  was  held  to  be  too  late  :  Martin  v.  Wins- 
low,  2  Mas.  241  (7  months) ;  Jerome  v.  Stebbins,  14  Cal.  457  (13  months) ;  Keys  v. 
Fenstermaker,  24  Cal.  329  (2  weeks) ;  Mudd  v.  Harper,  1  Md.  110  (3J  years) ;  Carlton 
V.  Bailey,  27  N.  H.  230  (7  months);  Sice  v.  Cunningham,  1  Cow.  397  (5  months); 
Perry  v.  Green,  4  Harr.  61  (4  years).     See  Coltu.  Barnard, su/wa,  p.  213,  ii.  6.  — Ed. 
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SMITH  V.  JANES. 
In  the  Supreme  Couet  op  Jitdicatuee,  New  Toek,  Octobee,  1838. 

[Reported  in  20  Wendell,  192.] 

This  was  an  action  of  assumpsit  tried  at  the  New  York  circuit,  in 
June,  1838,  before  the  Hon.  Ogden  Edwnrds,  one  of  the  circuit  judges. 

The  plaintiff  as  indorsee  sued  the  defendant  as  indorser  of  two 
checks  drawn  by  B.  Rathbun  on  the  Commercial  Bank  of  Buffalo  : 
one  for  $2,000,  dated  July  17,  1836,  payable  to  the  order  of  and 
indorsed  by  the  defendant,  who  resides  in  the  city  of  New  York.  It 
was  indorsed  and  negotiated  to  the  plaintiff  in  the  city  of  New  York, 
by  Wood  &  Bogert  of  that  place,  on  the  27th  or  28th  day  of  July ; 
and  the  plaintiff  on  the  same  day  indorsed  and  negotiated  it  to  F.  H. 
Pepoon.  The  check  was  presented  at  the  bank,  and  protested  for  non- 
payment on  the  4tli  of  August,  1836.  No  account  was  given  of  the 
check  between  its  date  and  the  time  it  was  negotiated  to  the  plaintiff, 
nor  between  the  time  that  the  plaintiff  put  it  in  circulation  and  the 
day  of  presentment  and  protest.  The  course  of  the  mail  at  that  time 
between  New  York  and  Buffalo  was  three  days  each  way.  The  other 
check  was  for  $3,000  ;  and  the  facts  concerning  it  were  the  same  as  in 
relation  to  the  $2,060  check,  except  it  was  dated  July  28,  1836,  was 
negotiated  by  Wood  &  Bogert  to  the  plaintiff  on  the  29th  or  30th 
day  of  that  month,  and  by  the  plaintiff  to  Pepoon  on  the  same  day, 
and  was  presented  at  the  bank,  and  protested  for  non-payment  on  the 
9th  of  August  following. 

The  defendant  moved  for  a  nonsuit  on  the  following  ground  :  that 
the  checks  were  not  presented  in  due  season  to  charge  the  defendant 
as  indorser.^  The  judge  refused  the  motion,  and  the  defendant  ex- 
cepted. Verdict  for  the  plaintiff.  The  defendant  moves  for  a  new 
trial. 

J'.  A.  Spencer,  for  defendant. 

Ji.  Z/Ockwood,  for  plaintiff. 

By  the  Couet,  Bkonson,  J.  In  several  particulars,  checks  are  gov- 
erned by  the  same  rules  that  prevail  in  relation  to  inland  bills  of  exchange 
payable  either  on  demand  or  at  a  given  number  of  days  after  sight.  The 
holder  can  recover  against  the  indorser  only  when  he  has  used  due 
diligence  in  presenting  the  check,  and  giving  notice  of  the  demand  and 
non-payment  by  the  bank.     When  the  parties  all  reside  in  the  same 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  question  of  presentment 
—  Ed. 
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place,  the  holder  should  present  the  check  on  the  day  it  is  received 
or  on  the  following  day ;  and,  when  payable  at  a  different  place  from 
that  in  which  it  is  negotiated,  the  check  should  be  forwarded  by 
mail  on  the  same  or  the  next  succeeding  day  for  presentment.  It  has 
been  said  that  greater  diligence  is  necessary  in  presenting  checks  for 
payment  than  is  required  in  relation  to  bills  of  exchange.  Gough 
V.  Staats.^  But  I  can  see  no  good  reason  for  making  such  a  dis- 
tinction. 

The  fact  that  one  instrument  is  drawn  upon  a  bank  and  the  other 
upon  an  individual  can  make  no  difference  in  principle  concerning  the 
duty  of  the  holder:  what  will  be  due  diligence  in  the  one  case  will,  I 
think,  be  due  diligence  in  the  other.     Mohawk  Bank  v.  Broderick.'' 

As  the  questions  are  substantially  the  same  in  relation  to  both 
checks,  I  shall  only  notice  that  for  $2,000,  dated  July  17, 1836.  If  this 
check  was  negotiated  to  Wood  &  Bogert  on  the  day  of  its  date,  and 
retained  by  them  ten  or  eleven  days  until  it  was  passed  to  the  plain- 
tiff, the  defendant  would  be  discharged  ;  but  it  does  not  appear  when 
or  to  whom  the  check  was  first  negotiated.  It  may  have  been  trans- 
ferred by  the  payee  to  Wood  &  Bogert  on  the  same  day  they  sold  it 
to  the  plaintiff,  or,  if  negotiated  before  that  time,  it  may  have  passed 
through  several  hands  before  it  was  taken  by  Wood  &  Bogert.  This 
is  not  a  case  where  we  can  presume  laches.  The  defendant  is  the 
payee  of  the  check,  and  must  know  when  and  to  whom  it  was  first 
transferred  ;  and  the  burden  lies  on  him  of  making  out  a  default  in 
some  holder  of  the  check  before  it  came  to  the  hands  of  the  plaintiff. 

The  course  of  the  mail  between  New  York  and  Buffalo  was  only 
three  days;  and,  as  seven  or  eight  days  elapsed  between  the  time  the 
plaintiff  took  the  paper  and  the  day  it  was  presented  to  the  bank  for 
payment,  the  plaintiff  would  be  chargeable  with  a  want  of  due  dili- 
gence, if  he  had  not  put  the  check  in  circulation.  But  he  sold  it  to 
Pepoon  on  the  same  day  it  was  received,  and  there  is  no  proof  of  neg- 
ligence in  Pepoon  or  any  subsequent  holder  of  the  paper.  If  the 
defendant  intended  to  rely  on  any  default  after  the  check  passed  from 
the  plaintiff,  the  burden  of  making  out  the  case  lay  upon  him.  We 
cannot  presume  laches,  especially  in  a  case  where  the  paper  was  in 
circulation  for  so  short  a  period.  How  long  a  bill  or  check,  payable 
on  demand  or  at  a  given  number  of  days  after  sight,  may  be  kept  in 
circulation  before  presentment,  without  discharging  some  of  the  parties, 
is  not  a  settled  question.  Chitty  on  Bills,  276,  ed.  of  1826.  It  de- 
pends in  a  great  degree  on  the  circumstances  of  each  particular  case. 
In  Robinson  v.  Ames,'  the  bill  was  drawn  in  Georgia  on  merchants 

1  13  Wend.  649.  "  13  Wend.  133.  »  20  Johns.  146. 
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residing  in  New  York;  and,  although  seventy-five  days  elapsed  before 
the  presentment,  it  was  held  that  the  drawers  were  not  discharged. 
In  Gowan  v.  Jackson,'  the  bill  was  drawn  in  Antigua  on  merchants 
residing  in  London  ;  and,  having  been  put  in  circulation,  it  was  held  that 
the  drawer  was  not  discharged,  although  six  months  had  elapsed  be- 
fore the  presentment.  In  Aymar  v.  Beers,^  the  bill  was  drawn  in  New 
York  on  a  house  in  Richmond,  Ya.,  at  three  days'  sight ;  and  it  was 
held  that  the  drawer  was  not  discharged  by  a  delay  of  twenty-nine 
days  in  presenting  the  bill  for  acceptance.  The  bill  had  not  been  put 
in  circulation,  but  there  were  other  special  circumstances  to  show  that 
the  payee  was  not  chargeable  with  negligence.  In  the  case  at  bar, 
three  days  were  necessary  for  the  transmission  of  the  check  from  New 
York  to  Buffalo ;  and  it  could  not  have  been  in  circulation  after  it 
passed  from  the  plaintiff  more  than  four  or  five  days  before  it  was 
presented  at  the  bank  for  payment.  There  is  no  authority  for  imput- 
ing laches  on  such  a  state  of  facts,  and  the  judge  was  right  in  over- 
ruling, the  objection.  ITew  trial  denied." 


SALTER  V.  BURT. 
In  the  Stjpeeme  Couet  op  Judicature,  New  Tobk,  Octobeb,  1838. 

[Reported  in  20  Wendell,  205.] 

Demueebb  to  declaration.  The  action  was  against  the  defendant 
as  the  indorser  of  a  check  drawn  by  Benjamin  Rathbun,  on  the  cashier 
of  the  Bank  of  Buffalo  for  $500,  payable  to  the  defendant's  order. 
The  check  was  dated  August  21,  1836,  but,  as  the  count  alleged,  was 
drawn  on  the  9th  day  of  that  month.  The  21st  day  of  August  was 
Sunday,  and  payment  of  the  check  was  demanded  and  notice  of  non- 
payment given  to  the  defendant  on  Saturday  the  20th  day  of  the 
month. 

C.  A.  Mann,  for  the  defendant.* 

«7!  A.  /Spencer,  for  the  plaintiff. 

By  the  Couet,  BEOsrsoN,  J.  This  check,  having  been  postdated, 
was  payable  on  the  day  of  its  date  without  any  days  of  grace.*    Mohawk 

1  20  Johns.  176.  2  7  Cowen,  705. 

8  See  Taylor  v.  Wilson,  11  Met.  44,  52 ;  Mohawk  Bank  v.  Broderick,  13  Wend. 
133  ;  Chambers  v.  Hill,  26  Tex.  472.  —  Ed. 

*  The  arguments  of  counsel  have  been  omitted.  —  Ed. 

6  Taylor  v.  Sip,  30  N.  J.  284 ;  Mohawk  Bank  v.  Broderick,  10  Wend.  304 ;  13 
Wend.  133;  Andrew  v.  Blachly,  11  Oh.  St.  89;  Champion  v.  Gordon,  70  Pa.  474; 
Westminster  Bank  v.  Wheaton,  4  E.  I.  30,  accord.  —  Ed. 
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Bank  v.  Broderick.*  It  fell  due  on  Sunday,  and  the  question  is,  whether 
the  demand  of  payment  was  well  made  on  the  previous  Saturday,  or 
whether  it  should  have  been  made  on  the  following  Monday.  When 
days  of  grace  are  allowable  on  a  bill  or  note  and  the  third  day  falls  on 
Sunday,  the  bill  or  note  is  payable  on  the  previous  Saturday.  The 
same  custom  of  merchants  which,  as  a  general  rule,  allows  three  days 
of  grace  to  the  debtor,  has  limited  that  indulgence  to  two  days  in 
those  cases  where  the  third  is  not  a  day  for  the  transaction  of  business. 
But  when  there  are  no  days  of  grace,  and  the  time  for  payment  or 
performance  specified  in  the  contract  falls  on  Sunday,  the  debtor  may, 
I  think,  discharge  his  obligation  on  the  following  Monday.  This 
question  was  very  fully  considered  in  Avery  v.  Stewart,^  which  was 
an  action  on  a  note,  not  negotiable,  which  fell  due  on  Sunday ;  and 
the  court  held  that  a  tender  on  Monday  was  a  good  bar  to  the  action. 
I  agree  to  the  doctrine  laid  down  by  Gould,  J.,  that  Sunday  cannot, 
for  the  purpose  of  performing  a  contract,  be  regarded  as  a  day  in  law, 
agd  should,  as  to  that  purpose,  be  considered  as  stricken  from  the 
calendar.  In  computing  the  time  mentioned  in  a  contract  for  the  doing 
of  an  act,  intervening  Sundays  are  to  be  counted ;  but,  when  the  day 
for  performance  falls  on  Sunday,  it  is  not  to  be  taken  into  the  com- 
putation. The  check  was  presented  before  it  became  payable,  and 
the  demand  and  notice  were  consequently  insufficient  to  charge  the 
indorser.  Judgment  for  defendant^ 


Woodruff  v.  The  Meechant's  Bank  of  the  City  of  New  York. 
In  the  StrPKEME  Couet  of  Judicatueb,  New  Yoek,  OcTOJiBE,  1841. 

\Report.ed  in  25  Wenddl,  673.] 

This  was  an  action  on  the  case,  tried  at  the  Niagara  circuit  in 
October,  1839,  before  the  Hon.  Nathan  Dayton,  one  of  the  circuit 
judges. 

The  suit  was  brought  for  the  omission  of  the  notary  of  the  bank  in  not 
duly  presenting  for  payment  and  protesting  a  bill  of  exchange  sent  to 
the  bank  for  collection,  whereby  the  plaintiff  lost  his  remedy  upon  the 
bill  against  the  drawer,  acceptor,  and  indorser.  The  bill  is  in  these 
words  :  — 

1  10  Wend.  304 ;  13  Id.  133.  2  2  Conn.  69. 

8  Sanders  u.  Ochiltree,  5  Port.  (Ala.)  73 ;  Avery  v.  Stewart,  2  Conn.  69  {semhle) ; 
Commercial  Bank  v.  Barksdale,  36  Mo.  563 ;  Kuntz  v.  Temple,  48  Mo.  71  (semble) ; 
Barrett  m.  Allen,  10  Oh.  426  (semftfe),  accord. 

DoremuB  v.  Burton,  6  BisB.  67 ;  Barker  v.  Parker,  6  Pick.  80,  contra. 

See  Kilgore  v.  Bulkley,  14  Conn.  362 ;  Osborne  v.  Smith,  14  Conn.  360,  n.  —  Ed. 
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«  $1,500.  Detroit,  ISTov.  15,  1838. 

"  Sixty  days  afterdate,  pay  to  the  order  of  Daniel  Green,  Esq.,  fifteen 
hundred  dollars  at  the  Phoenix  Bank  in  the  city  of  New  York,  value 
received,  which  place  to  account. 

"  Tour  obedient  servant, 

"  L.  GoDAED,  Detroit,  Mich. 
"  To  Wm.  Geiswold,  Cashier  Oakland  County  Bank,  Mich." 

It  was  accepted  in  these  words  written  across  its  face:  "Accepted. 
Wm.  H.  Griswold,  cashier,"  and  was  indorsed  by  the  payee.  The  sig- 
natures of  the  drawer,  acceptor,  and  indorser,  were  duly  proved ;  and 
it  was  admitted  that  on  the  3d  day  of  January,  1839,  the  Merchant's 
Bank  received  the  bill  for  collection.  It  appeared  in  evidence  that 
the  bill  was  not  presented  on  the  17th  day  of  January,  the  third  day 
of  grace  ;  but  was  presented  on  the  14th  day  of  January,  and  on  that 
day  protested,  and  notices  of  non-payment  forwarded.  The  counsel 
for  the  defendants  insisted  that  an  instrument  in  the  above  form  was 
a  bank  check  or  draft,  and  that  according  to  the  usage  and  custom  of 
merchants  in  the  city  of  New  York  it  fell  due  at  the  expiration  of 
sixty  days,  and  was  not  entitled  to  the  days  of  grace  allowed  on  prom- 
issory notes  and  bills  of  exchange.  This  usage  was  proved  by  one 
president  and  four  cashiers  of  banks  in  the  city  of  New  York,  and  by 
a  distinguished  broker  in  that  city :  which  evidence  was  objected  to 
by  the  counsel  for  the  plaintiff,  but  the  objection  was  overruled  and 
the  evidence  received,  to  which  decision  the  counsel  for  the  plaintiff 
excepted.  The  judge  thereupon  charged  the  jury  that  the  plaintiff 
was  not  entitled  to  recover ;  and  the  jury  under  his  direction  found 
a  verdict  for  the  defendants,  which  the  plaintiff  moves  to  set  aside. 
The  cause  was  submitted  on  written  arguments,  by 

J.  L.  Curtenius,  for  the  plaintiff. 

JB.  W.  Bonney,  for  the  defendants. 

By  the  Couet,  Nelson,  C.  J.  Whether  the  instrument  in  question 
is  to  be  regarded  as  drawn  upon  the  Oakland  County  Bank  or 
upon  Wm.  H.  Griswold  individually,  it  is  quite  clear  the  witnesses  tes- 
tifying to  the  commercial  usage  respecting  such  paper  in  the  city  of 
New  York  misapprehend  its  established  character.  They  must  have 
assumed  it  to  be  in  effect,  if  not  in  form,  a  bank  check  or  draft,  and 
applied  to  it  the  usage  in  respect  to  that  class  of  paper,  instead  of 
which  it  contains  every  distinguishing  characteristic  of  an  ordinary 
bill  of  exchange.  Chitty  on  Bills,  50  a  ;  Chitty,  Jr.,  3.  It  is  essential 
to  a  check  eo  nomine,  or  bank  draft,  that  it  be  payable  to  bearer,  and 
on  demand,  Chitty  on  Bills,  52,  322 ;  Chitty,  Jr.,  24,  26 ;  21  Wend. 
337 ;  and  then  days  of  grace  do  not  attach,  any  more  than  to  bills  or 
notes  payable  on  demand. 
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The  effect  of  the  proof  of  usage,  as  given  in  this  case,  if  sanctioned, 
would  be  to  overturn  the  whole  law  on  the  subject  of  bills  of  ex- 
change in  the  city  of  New  York.  "We  need  scarcely  add,  even  if  the 
witnesses  were  not  mistaken,  and  the  usage  prevails  there  as  testified 
to,  it  cannot  be  allowed  to  control  the  settled  and  acknowledged  law 
of  the  State  in  respect  to  this  description  of  paper.* 

iVew  trial  granted;  costs  to  abide  event? 


NATHANIEL  WOOD  v.  MICHAEL  MULLEN  and  Aitothek. 
In  the  Supbeme  Court,  Louisiana,  Januaet,  1843. 

[Reported  in  3  Robinson,  895.] 

Appeal  from  the  District  Court  of  the  First  District,  Buchanan,  J. 

T.  Slidell,  for  the  plaintiff. 

A..  Sennen,  for  the  appellants. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment  on 
their  promissory  note.  They  resisted  the  claim  on  an  allegation  that 
the  plaintiff  was  not  the  owner  of  the  note  sued  upon,  but  that  it  is 
the  property  of  Taylor  &  Brothers,  against  whom  the  defendants  have 
a  demand,  which  they  are  entitled  to  plead  in  compensation.  The 
defendants  did  not  establish  their  plea;  but  they  contend  that  judg- 
ment ought  to  have  been  given  against  the  plaintiff,  because  he  has 
not  complied  with  the  prerequisite  of  the  law,  by  making  a  demand  at 
the  place  indicated  on  the  face  of  the  note  for  its  payment,  on  or  after 
its  maturity.  They  state  that  the  note  bears  date  the  29th  of  August, 
1841,  and  was  made  payable  at  the  Phcenix  Bank,  six  months  after 
date.    The  petition  alleges  no  demand  except  one,  which  was  made 

'  But  evidence  of  a  local  usage,  by  which  four  days  of  grace  were  allowed  on 
paper  discounted  by  the  banks  in  the  District  of  Columbia,  lias  been  deemed  admissible. 
Eenner  v.  Bank  of  Columbia,  9  Wheat.  681 ;  Mills  v.  Bank  of  United  States,  11  Wheat. 
431 ;  Bank  of  Washington  v.  Triplett,  1  Pet.  26 ;  Cookendorfer  v.  Preston,  4  How. 
817  ;  Adams  v.  Otterback,  16  How.  539 ;  Bank  of  Columbia  v.  Magruder,  6  Har.  &  J.  172. 
See  also  Fowler  v.  Brantly,  14  Pet.  318 ;  Kilgore  v.  Bulkley,  14  Conn.  362 ;  Citizens' 
Bank  v.  Cutter,  3  Pick.  414 ;  Perkins  o.  Franklin  Bank,  21  Pick.  483 ;  Mechanics' 
Bank  v.  Merchants'  Bank,  6  Met.  13 ;  Jackson  v.  Henderson,  3  Leigh,  196.  —  Eb. 

2  Affirmed  in  6  Uill,  174 ;  Henderson  v.  Pope,  39  Ga.  361 ;  Bank  of  Georgia  v. 
Henderson,  46  Ga.  487  ;  Culter  v.  Eeynolds,  64  111.  321 ;  Griffin  v.  Kemp,  46  Ind.  172 
(semble) ;  Champion  v.  Gordon,  70  Pa.  474  (aemble),  accord. 

Westminster  Bank  w.  Wheaton,  4  R.  I.  30,  contra. 

See  Herring  v.  Kesee,  1  So.  L.  Rev.  613. 

Conf.  Commercial  Bank  v.  Varnum,  49  N.  Y.  269.  — Ed. 
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on  the  second  day  of  March  following.  The  note,  being  due  six 
months  after  the  29th  of  August,  was  so  on  the  28th  of  February- 
following,  and  did  not  become  payable  till  after  the  expiration  of  the 
three  days  of  grace,  to  wit,  on  the  3d  of  March.  This  mode  of  cal- 
culating the  day  of  payment  of  a  note  is  according  to  the  jurisprudence 
of  this  court,  as  settled  in  the  case  of  Wagner  et  al.  v.  Kenner  ;  ^  and, 
according  to  the  same  jurisprudence,  a  demand  of  payment  at  the 
place  indicated  in  the  note  on  or  after  its  maturity  is  a  prerequisite 
to  the  right  of  recovery. 

The  certificate  of  the  judge  that  the  record  contains  all  the  evidence 
is  sufficient,  independently  of  that  of  the  clerk.  We  therefore  con- 
sidered it  useless  to  inquire  whether  the  latter  can  properly  certify 
to  that  effect,  when  he  has  not  been  called  upon  to  take  down  the 
evidence  on  the  trial. 

It  is  therefore  ordered  that  the  .judgment  be  reversed,  and  that 
ours  be  for  the  defendants,  as  in  case  of  nonsuit,  with  costs  ia  both 
courts.^ 

1  2  Rob.  120. 

2  Cockell  V.  Gray,  3  B.  &  B.  187  ;  Wagner  v.  Kenner,  2  Rob.  (La.)  120;  Ammi- 
down  V.  Woodman,  31  Me.  580 ;  Leffingwell  o.  White,  1  John.  Cas.  99 ;  Roehner  v, 
Knickerbocker  Co.,  63  N.  Y.  160 ;  McMurchey  v.  Robinson,  10  Oh.  496 ;  Thomas  v. 
Shoemaker,  6  Watts  &  S.  179  ;  Byles,  Bills  (11th  ed.),  204,  accord. 

Craft  V.  State  Bank,  7  Ind.  219,  conlra. 

Conf.  Kohler  v.  Montgomery,  17  Ind.  220. 

In  Wagner  v.  Kenner,  supra,  the  court  cited,  p.  123,  with  approyal  the  following  ex- 
tract from  Dalioz,  Jurisprudence  Generale,  Vol.  6,  §  4,  tit.  Effets  de  Commerce  :  "  The 
computation  of  bills  or  notes  drawn  one  or  more  months  from  date  is  made  accord- 
ing to  the  Gregorian  calendar,  that  is  to  say,  from  the  day  of  the  month  it  bears  date 
to  the  corresponding  day  of  the  month  of  its  maturity,  without  any  attention  to 
long  and  short  months.  For  instance,  a  note  drawn  on  the  28th,  29th,  30th,  or  Slst 
of  January,  and  due  a  month  from  date,  will  be  due  on  the  28th  of  February,  if  the 
year  be  not  bissextile,  because  the  month  of  February  has  no  other  corresponding 
day ;  those  drawn  on  the  28th  or  29th  of  February  and  due  one  month  from  date 
will  be  due  on  the  28th  or  29th  of  March,  because  the  corresponding  days  are  found 
in  the  month  of  March.  A  bill  drawn  the  Slst  of  March,  and  due  one  month  from 
date,  will  be  due  on  the  30th  of  April ;  and,  on  the  other  hand,  one  drawn  on  the 
30th  of  April  will  be  payable  on  the  30th  of  May,  and  not  the  Slst."  — Ed. 
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BOWEN  AiTD  Others  v.  NEWELL,  impleaded  with  Othebs. 
In  the  Court  of  Appeals,  New  York,  March,  1853. 

[Reported  in  4  Sdden,  190.] 

Johnson,  J.,  delivered  the  opinion  of  the  court.^  The  main  ques- 
tion in  this  case  is  whether  an  instrument  in  the  following  form  is  or 
is  not  entitled  to  days  of  grace :  — 

«  New  York,  Oct.  5, 1849. 
"  Cashier  of  Thomson  Bank,  pay  Zenas  Newell  or  order  two  thou- 
sand dollars  on  the  12th  inst. 

(Signed)  "  B.  Sbabls  &  Co. 

(Indorsed)  "Zenas  Newell." 

The  Thomson  Bank  is  in  Connecticut.  Whether  days  of  grace 
are  to  be  allowed  upon  this  instrument  does  not  depend  upon  its  being 
drawn  upon  a  bank,  for  in  that  case  the  rule  would  be  general,  and 
deny  grace  to  all  bills  drawn  upon  banks.  The  contrary  was  adjudged 
in  respect  to  a  bill  drawn  at  sixty  days  after  date  in  Woodruff  v. 
Merchants'  Bank.  I  do  not  see  what  difference  in  the  legal  rights  of 
the  parties  it  would  have  made,  if  the  check  in  suit  had  been  worded 
"seven  days  after  date  "instead  of  saying  "  on  the  12th  inst. ;"  and 
yet,  if  it  had  borne  those  words,  there  would  have  been  no  possible 
ground  for  distinguishing  the  case  from  Woodruff  v.  The  Merchants' 
Bank.  No  case  has  been  cited  to  the  contrary,  except  in  the  matter 
of  Brown.^  In  that  case,  however.  Judge  Story  puts  his  opinion  upon 
a  variety  of  grounds  beside  this,  and  upon  this  his  opinion  does  not 
seem  to  me  capable  of  being  sustained.  He  says,  "  The  argument 
pressed  is  that  checks  are  always  payable  on  demand,  and  that,  when 
payable  at  a  future  time,  they  become  inland  bills ; "  and,  after  saying 
that  "  a  check  is  not  less  a  check  for  being  postdated  "  (with  which 
Mohawk  Bank  v.  Broderick  agrees  '),  he  adds,  "  It  is  commonly,  though 
not  always,  payable  to  the  bearer  ;  but  I  conceive  it  to  be  still  a  check, 
if  drawn  on  a  bank  or  banker,  although  payable  to  a  particular  party 
only  by  name,  or  to  him  or  his  order.  It  is  usually  also  made  pay- 
able on  demand,  though  I  am  not  aware  that  this  is  an  essential 
requisite.  The  distinguishing  characteristics  of  checks  as  contradis- 
tinguished from  bills  of  exchange  are  (as  it  seems  to  me)  that  they 

1  All  that  is  material  to  the  understanding  of  this  case  being  contained  in  this 
opinion,  the  rest  of  the  case  has  been  omitted.  —  Ed. 

2  2  Story,  602. 

s  13  Wend.  133 ;  s.  c.  10  W.  304. 
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are  always  drawn  upon  a  bank  or  banker  ;  that  they  are  payable  im- 
mediately on  presentment,  without  the  allowance  of  any  days  of 
grace ;  and  that  they  are  never  presentable  for  acceptance,  but  only 
for  payment."  Of  all  these  characteristics,  the  only  one  that  can 
serve  any  purpose  in  determining  whether  any  particular  instrument 
is  a  check  or  a  bill  of  exchange  is  that  it  is  drawn  upon  a  bank  or 
banker.  The  others  may  or  may  not  be  legal  qualities  which  belong 
to  checks  after  they  are  ascertained  to  be  checks,  but  do  not  aid  in 
determining  their  character.  The  citations  from  Kent's  Commenta- 
ries, in  the  same  opinion,  are  merely  to  the  same  effect ;  and  the  case 
on  this  branch  of  it  is,  after  all,  put  upon  the  statement  that,  by  the 
usage  of  banks  and  the  understanding  of  parties,  such  instruments  are 
always  treated  as  payable  on  the  very  day  designated  as  the  day  of 
payment.  We  have  however  seen  by  the  law  of  this  State,  as  ex- 
pounded in  the  court  for  the  correction  of  errors,  that,  conceding  any 
instrument  to  be  a  check  which  is  drawn  upon  a  bank,  it  does  not 
therefore  possess  the  quality  of  being  payable  on  the  day  when,  by  its 
face,  payment  is  to  be  made,  but  that,  unless  it  be  payable  on  demand, 
it  has  days  of  grace. 

The  usage  which  was  proved  in  this  case  ought  to  have  been  ex- 
cluded, in  accordance  with  Woodruff  v.  The  Merehants'  Bank.  The 
judgment  of  the  superior  court  and  of  the  referee  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered} 


JAMES  WHITE,  Administkatoe,  v.  ELIJAH  B.   STODDAED 

and  astothbk. 

In  the  Sdpebme  Judicial  Cotjet,  Massachusetts,  Ootobek  Teem, 

1858. 

[Reported  in  11  Gray,  258.] 

Action  of  contract  against  the  indorsers  of  a  negotiable  promissory 
note,  dated  Dec.  11,  1856,  and  payable  in  one  year.     Trial  before 

■  Minturn  v.  Fisher,  4  Cal.  35;  Ivory  v.  Bank  of  Mo.,  36  Mo.  475;  Morrison  v. 
Bailey,  5, Oil.  St.  13  (but  see  Andrew  v.  Blachly,  11  Oh.  St.  89);  Bank  of  New 
Hanorer  v.  Kenan,  76  N.  Ca.  340 ;  Brown  v.  Lusk,  4  Yerg.  210,  accord. 

In  re  Brown,  2  Story,  502;  Taylor  v.  Wilson,  11  Met.  44,  52  {semble) ;  Osborne  u. 
Smith,  14  Conn.  366,  n. ;  Lawson  v.  Eichards,  6  Phil.  11.  179 ;  Champion  o.  Gordon, 
70  Pa.  474 ;  Westminster  Bank  v.  Wheaton,  4  E.  I.  30  (semble),  contra. 

See  Eansom  v.  Wheeler,  12  Abb.  Pr.  139.  —  Ed. 


SECT.   I.]  WHITE   V.   STODDABD  AND  ANOTHER.  301 

Merrick,  J.,  and  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  upon  these  facts  :  — 

Adams  P.  Barnes  took  the  note  for  valuable  consideration  soon 
after  it  was  made,  and  died  on  the  15th  of  November,  1857.  William 
Greenleaf,  the  executor  named  in  his  will,  found  the  note  among  his 
papers  on  the  11th  of  December,  1857,  and  filed  it,  and  on  the  31st  of 
December  requested  the  defendants  to  waive  their  right  of  demand 
and  notice,  which  they  declined  to  do.  On  the  5th  of  January,  1858, 
the  will  of  Barnes  was  admitted  to  probate,  and  on  the  13th  Green- 
leaf  renounced  the  trust  of  executor,  having  never  given  bonds.  On 
the  19th,  the  plaintiff  was  appointed  administrator  with  the  will  an- 
nexed, gave  bond  as  required  by  law,  and  received  the  papers  of  the 
deceased,  among  which,  on  the  26th  of  January,  he  found  the  note, 
and  the  next  day  demanded  payment  of  the  maker,  which  was  re- 
fused, and  notice  given  to  the  defendants. 

J?',  ff.  Dewey  db  E.  B.  Stoddard,  for  the  defendants.  The  demand 
upon  the  maker  was  not  seasonably  made.  The  death  of  the  holder 
and  want  of  administration  do  not  excuse  non-presentment.  Price  v. 
Young.i  Story  on  Notes,  §§  201,  203,  241 ;  Story  on  Bills,  §§  112, 
203,  227,  230,  346.  If  presentment  at  maturity  is  prevented  by  death 
or  inevitable  accident,  it  should  be  made  at  the  earliest  moment  after 
some  one  is  authorized  to  act.  Losing  or  mislaying  a  note  is  no  ex- 
cuse for  non-presentment.  Stoiy  on  Notes,  §§  250,  290.  In  this  case, 
the  executor  named  in  the  will  found  the  note  three  days  before  it 
became  due,  and  filed  it,  thus  leaving  it  where  any  representative  of 
the  holder  might  find  it :  he  recognized  his  duty  with  regard  to  it  by 
asking  the  indorsers  to  waive  demand  and  notice,  and  did  not  decline 
the  trust  until  some  days  after  the  wi]l  had  been  admitted  to  probate. 
The  administrator  made  no  demand  until  eight  days  after  he  had  re- 
ceived the  note,  as  he  might  have  known  by  the  slightest  exajnination 
of  the  papers  of  the  estate.  When  he  found  it,  he  did  not  present  it 
until  the  next  day,  nor  notify  the  indorsers  until  the  day  after.  They 
are  discharged  by  his  laches. 

D.  Foster,  for  the  plaintifi".  It  is  a  general  principle  of  the  law- 
merchant  that,  whenever  the  presentment  for  payment  or  notice  of 
non-payment  of  a  promissory  note  becomes  impossible  without  fault  of 
the  owner,  the  indorsers  remain  liable,  provided  presentment  is  made 
and  notice  is  given  within  a  reasonable  time  after  the  obstacle  is  re- 
moved. This  rule  applies  where  the  holder  has  died,  and  there  is  no 
executor  or  administrator  appointed  or  qualified  to  act  at  the  maturity 
of  the  note.  MoUoy,  bk.  2,  c.  10,  §  34 ;  Bac.  Ab.  Merchant,  M.  7 ; 
Cunningham  on  Bills,  sect.  7,  §  3.    Beawes,  Lex  Merc,  Bills  of  Ex- 

1  1  McCord,  339. 
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change,  150 ;  3  Kent  Com.  (6tli  ed.)  109 ;  Story  on  Notes,  §§  205, 
206,  257-263,  337,  355,  368;  Byles  on  Bills  (4tli  Am.  ed.),  41,  236; 
1  Parsons  on  Con.  226 ;  Rose.  Ev.  147 ;  Pothier,  Traits  du  Contrat 
de-Change,  144;  2  Pardessus  Droit  Com.  422  et  seq. ;  Hilton  v.  Shep- 
herd,^ Patience  v.  Townley,  Creamer  v.  Perry,^  Freeman  v.  Boynton,' 
Farnum  v.  Fowle,*  Barker  v.  Parker,^  Rand  v.  Hubbard,^  Tunno  v. 
Lague,'  Schofield  v.  Bayard,'"  Hopkirk  v.  Page,'  Aborn  v.  Bosworth,^" 
Windham  Bank  v.  Norton,^^  Price  v.  Young."  By  the  preponderance 
of  authorities,  there  is  no  distinction  between  a  case  of  intestacy  and 
one  in  which  there  is  an  executor  who  has  not  qualified.  If  there 
is  any  such  distinction  in  England,  there  is  none  under  our  statutes. 
Rev.  Sts.  c.  63,  §  2.  At  all  events,  it  is  not  applicable  to  this  case,  in 
which  the  executor  never  qualified,  but  wholly  renounced  the  trust. 

Mebeick,  J.  Greenleaf  having  refUsed  to  act  as  executor,  there 
was  no  person,  until  the  appointment  of  the  plaintiff  as  administrator 
of  the  estate  of  Barnes,  who  could  lawfully  demand  payment  of  the 
maker  or  receive  the  amount  due  upon  the  note.  When  the  holder  of 
a  negotiable  promissory  note  has  died,  and  no  executor  or  adminis- 
trator has  been  appointed  and  qualified  to  act  at  its  maturity,  the  in- 
dorsers  remain  liable,  and  will  continue  to  be  liable,  if  presentment  is 
made  to  the  maker  in  a  reasonable  time  after  the  due  appointment 
and  qualification  of  an  executor  or  administrator,  and  notice  of  the 
dishonor  of  the  note  is  seasonably  thereafterwards  given  to  them.  An 
administrator  must  be  allowed  a  reasonable  time  to  search  for  and  ex- 
amine the  papers  and  evidences  of  the  property  of  the  deceased,  before 
he  can  be  required  to  act  in  relation  to  any  of  them.  From  the  facts 
reported,  there  appears  to  have  been  no  negligence  or  inattention  or 
improper  delay  in  the  performance  of  his  duty  on  the  part  of  the 
plaintiff,  after  a  letter  of  administration  was  granted  to  him,  but  that 
he  proceeded  in  all  respects  with  reasonable  promptitude  and  dili- 
gence. He  first  found  and  saw  the  note  on  the  26th  of  January, 
which  was  within  one  week  after  his  appointment,  and  on  the  next 
day  he  presented  it  to  the  maker  for  payment.  This,  within  the  mean- 
ing of  the  rule  of  law  upon  that  subject,  was  a  presentment  in  a  rea^ 
sonable  time.  The  indorsers  were  notified  of  the  non-payment  and 
dishonor  of  the  note  on  the  day  then  next  following.  That  notice 
was  sufficient,  and  given  in  sufficient  season  to  make  their  liability 
thenceforward  absolute  and  unconditional ;  and  there  must  accord- 
ingly be  Judgment  on  the  verdict}'^ 

1  6  East,  14,  n.  2  17  Pick.  335.  »  7  Mass.  486. 

4  12  Mass.  92.  «  6  Pick.  80.  6  4  Met.  252. 

'  2  Johns.  Cas.  1.  «  3  Wend.  488.  »  2  Brock.  20. 

10  1  R.  I.  401.  »  22  Conn.  213.  12  j  McCord,  339. 

13  Jex  V.  Tureaud,  19  La.  An.  64  ;  Duggau  v.  King,  Rice,  239,  accord.  —  Ed. 
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MERRITT  V.  TODD. 

In  the  Court  op  Appeals,  New  Yoke,  Maech,  1861. 
[Reported  in  23  iVeio  York  Reports,  28.] 

Appeal  from  the  Supreme  Court.  Upon  the  trial  before  Mr. 
Justice  Emott,  without  jury,  which  was  waived,  he  found  these  facts : 
On  the  5th  day  of  May,  1852,  Obadiah  Peck  borrowed  of  the  plaintiff 
$2,000,  and  made  his  promissory  note  therefor  on  that  day,  payable  on 
demand,  with  interest,  to  the  order  of  Rufus  L.  Todd,  who  indorsed 
the  note  at  the  time  it  was  made,  with  knowledge  of  the  facts,  and  for 
the  accommodation  of  Peck.  The  interest  was  paid  on  the  note  by 
Peck  for  three  years  (but  whether  annually  or  otherwise  did  not  ap- 
pear). Peck  became  insolvent  after  the  making  of  the  note.  On  the  24th 
day  of  December,  1855,  payment  of  the  note  was  demanded  of  Peck, 
and  refused,  and  notice  thereof  given  to  the  indorser.  On  these  facts, 
the  judge  found,  as  a  conclusion  of  law,  that  the  demand  of  payment 
was  not  made  within  a  reasonable  time,  and  that  the  indorser  was  dis- 
charged. He  gave  judgment  dismissing  the  complaint.  The  judg- 
ment was  affirmed  at  general  term  in  the  second  district,  and  the 
plaintiff  appealed  therefrom  to  this  court. 

-E'.  W.  Chester,  for  the  appellant. 

Amasa  J.  Parker,  for  the  respondent. 

CoMSTOCK,  C.  J.  There  is  a  most  inconvenient  uncertainty  as  to 
the  rule  of  law  applicable  to  the  question  in  this  case,  —  an  uncertainty 
not  inherent  in  the  subject,  but  which  arises  from  the  want  of  har- 
mony, and  still  more,  I  think,  from  the  want  of  an  intelligible  principle 
in  many  of  the  adjudged  cases.  The  difficulty  is  not  inherent, 
because  there  are  two  opposing  principles,  either  of  which  would  fur- 
nish a  rule  sufficiently  clear  and  precise  for  the  determination  of  this 
and  all  similar  controversies;  but  the  greater  number  of  decided  cases, 
while  following  neither  one  of  those  theories,  do  not  suggest  any 
other  having  the  elements  of  certainty  which  belong  to  a  rule  of  law. 

In  the  light  of  one  of  these  principles,  the  contract  is  interpreted 
according  to  its  terms ;  that  is  to  say,  a  promissory  note,  payable  on 
demand,  with  interest,  and  indorsed,  is  regarded  as  a  continuing 
security :  so  that,  on  the  one  side,  the  maker  is  not  deemed  in  default 
until  the  money  is  actually  demanded  ;  while,  on  the  other,  the  holder 
may  make  the  demand  when  he  pleases,  and  is  not  chargeable  with 
neglect  if  he  does  not  make  it  within  any  particular  time.  In  this 
view,  which  gives  the  most  obvious  interpretation  to  the  language  of 
the  contract,  no  dishonor  attaches  to  such  a  note  until  payment  is  re- 
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quired  and  refused  ;  and  the  indorser  is  held,  if  notice  of  the  refusal  is 
given  to  him  with  due  diligence.  And  this  is  the  doctrine  of  the 
English  courts.  In  Brooks  v.  Mitchell,  a  note  of  £1,000,  payable  on 
demand,  with  interest,  had  been  indorsed  and  transferred  several 
years  after  its  date ;  and  the  question  was,  whether  the  indorsee  took 
it  subject  to  equities  between  prior  parties.  The  court  observed  :  "  If 
a  promissory  note,  payable  on  demand,  is,  after  a  certain  time,  to  be 
treated  as  overdue,  although  payment  has  not  been  demanded,  it  is  no 
longer  a  negotiable  instrument.  But  a  promissory  note,  payable  on 
demand,  is  intended  to  be  a  continuing  security.  It  is  quite  unlike 
the  case  of  a  check,  which  is  intended  to  be  presented  speedily."  Such 
was  also  the  doctrine  laid  down  in  Barough  v.  White.^ 

The  alternative,  or  opposing  rule,  is  that  the  holder  of  such  a  note 
as  we  are  speaking  of  must,  if  he  wishes  to  charge  the  indorser,  make 
his  demand  of  the  maker  without  delay,  or,  in  the  language  of  the  law- 
merchant,  within  a  reasonable  time.  This  is  a  rule  sufficiently  exact, 
if  we  give  to  the  phrase  "reasonable  time"  its  proper  legal  s'!gnifica- 
tion.  In  the  sense  of  the  law  relating  to  bills  and  notes,  these  words 
exclude  all  delays,  except  such  as  necessity  or  convenience  require. 
They  call  simply  for  due  diligence  in  performing  the  act  which  is  to 
be  done.  They  have  no  reference  to  what  may  be  a  convenient  time 
for  the  maker  of  the  principal  obligation  to  pay  his  debt;  but  they 
refer  solely  to  the  time  within  which  the  holder  can  conveniently  make 
the  necessary  presentment  or  demand,  or  give  the  required  notice. 
What  is  reasonable  time  or  due  diligence  is  settled  in  most  circum- 
stances by  legal  rules  capable  of  a  definite  application  to  questions  as 
they  arise.  In  the  formation  of  these  rules,  a  supposed  credit,  or  in- 
dulgence toward  the  debtor,  has  never  entered  as  a  circumstance  or 
element  to  be  considered.  Thus,  in  the  language  of  the  books,  notice 
of  the  dishonor  of  a  bill  or  note  nmst  be  given  to  the  drawer  or  in- 
dorser within  a  reasonable  time.  But,  where  the  parties  reside  in  the 
same  town  or  city,  this  reasonable  time  is  held  not  to  extend  beyond 
the  next  day  after  the  presentment  for  acceptance  or  payment.  Story 
on  Notes,  §§  319,  320.  Where  they  reside  in  different  towns  or 
cities,  and  the  notice  is  sent  by  post,  it  must  be  mailed  early  enough 
for  transmission  on  the  day  following  the  dishonor.  So,  in  the  cases 
where  presentment  for  acceptance  is  necessary,  as  in  the  instance  of  a 
bill  payable  at  so  many  days  after  sight,  or  according  to  some  author- 
ities payable  at  sight,  the  presentment  must  be  made  within  a  reason- 
able period :  it  need  not  be  made  on  the  very  day  when  the  bill  is 
dated,  or  when  it  comes  to  the  hands  of  the  holder  ;  but  the  bill  can- 
not be  held  for  a  single  hour  as  a  time  instrument  or  obligation.     It 

I  4  B.  &  C.  325. 
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must  be  presented  as  soon  as  the  circumstances  will  reasonably  permit, 
reference  being  had  to  the  distance  of  the  parties  from  each  other,  to 
sickness  and  other  casualties ;  but  no  time  is  allowed  for  the  con- 
venience of  the  person  on  whom  the  bill  is  drawn.  The  notion  of  a 
credit  or  indulgence  due  to  him,  in  respect  to  the  funds  in  his  hands, 
does  not  enter  at  all  into  the  calculation.  These  are  well-settled  rules 
of  the  commercial  law ;  and  if  promissory  notes,  payable  on  demand, 
in  all  cases  fall  within  them,  there  will  very  rarely  be  any  difficulty  in 
determining  whether  such  a  note  has  been  demanded  in  due  season  to 
charge  the  indorser.  The  demand  must,  according  to  these  rules,  be 
always  made  within  a  reasonable  time,  that  is  to  say,  as  soon  as  the 
holder  can  make  it ;  allowing,  for  his  convenience,  the  next  day  after 
it  comes  to  his  hands,  if  the  parties  reside  in  the  same  town,  or  longer, 
according  to  their  distance  from  each,  and  other  circumstances  which 
may  reasonably  prevent  the  prompt  performance  of  the  act. 

We  have  these  two  principles,  directly  antagonistic  to  each  other, 
by  one  or  the  other  of  which  questions  like  the  one  before  us  ought 
to  be  determined.  We  say  this,  because  there  is  no  intermediate 
ground  to  stand  upon.  A  note  payable  on  demand  is  either  a  con- 
tinuing security,  upon  which  a  demand  may  be  made  in  season  at  any 
time,  or  it  is  not ;  and  then  a  demand  must  be  made  immediately,  that 
is  to  say,  on  the  next  day  after  the  holder  receives  the  note,  or  within 
such  additional  time  only  as  the  circumstances  of  distance,  &c., 
may  require.  If  we  depart  from  these  rules,  and  attempt  to  find  one 
lying  somewhere  between  them,  we  are  lost  in  uncertainty,  and  the 
community  will  never  know  how  to  transact  business  of  this  nature  in 
safety.  If  we  admit  the  theory  that,  by  taking  a  demand  note,  some 
term  of  credit,  of  longer  or  shorter  duration,  is  given  to  the  malcer, 
but  yet  a  term  not  to  be  ascertained  by  an  actual  presentment  and  de- 
mand, then  a  question  for  ever  arises.  What  is  that  period  of  ci-edit  ? 
And  this  is  a  question  absolutely  incapable  of  solution  according  to 
any  principle  intelligible  in  itself  or  capable  of  application  to  the  deal- 
ings of  men.  If  we  say  that  such  a  note  is  not  in  dishonor  for  ten 
days,  where  the  parties  live  near  to  each  other,  and  that  it  need  not  be 
demanded  within  that  time,  what  reason  can  be  given  for  saying  that 
it  must  be  demanded  within  ten  months  ?  It  seems  to  me  plain  that 
such  obligations  are  due  immediately  for  the  purpose  of  charging  an 
indorser,  or  letting  in  a  defence  against  an  indorsee  which  existed  be- 
tween the  original  parties,  or  else  that  they  are  not  due  for  those 
purposes  until  the  money  is  called  for. 

Some  authority  can  be  cited  in  favor  of  both  these  opposing  prin- 
ciples. As  I  have  said,  a  note,  payable  on  demand,  with  interest,  is 
regarded  in  England  as  a  continuing  security,  imposing  no  duty  of 
VOL.  II.  20 
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presentment  within  any  particular  time.  In  this  country,  one  of  the 
earliest  cases  on  the  subject  which  I  have  noticed  is  that  of  Field  v. 
Nickeison,  which  sustains  the  opposite  doctrine.  In  that  case,  the 
note  was  payable  on  demand,  with  interest,  and  indorsed  by  the  de- 
fendant for  the  accommodation  of  the  maker.  No  demand  was  made 
until  eight  months  after  the  date  of  the  instrument.  The  question 
was,  whether  the  indorsee  was  discharged  by  that  delay.  Chief  Jus- 
tice Parker,  in  giving  the  opinion  of  the  court,  thought  that  such  notes 
must  be  demanded  within  a  reasonable  time,  in  the  sense  of  the  com- 
mercial law ;  that  is,  as  soon  as  the  act  could  be  conveniently  done. 
He  observed,  in  substance,  that  such  a  note,  in  respect  to  the  duty  of 
presentment,  was  like  a  draft  payable  at  sight ;  and,  if  he  was  correct 
in  that  view  of  the  question,  the  conclusion  was  plain,  because  in  re- 
gard to  sight  drafts  the  rule  is  well  settled.  The  holder  must  present 
them  with  due  diligence,  having  no  reference  to  the  convenience  of 
the  drawee. 

But  a  considerable  number  of  later  cases  might  be  referred  to,  rest- 
ing on  less  definite  grounds,  and  tending  very  much  to  obscure  the 
general  question.  In  Martin  v.  Winslow  ^  there  was  a  delay  of  seven 
months  in  presenting  a  note  payable  on  demand,  and  it  was  held  by 
Judge  Story  that  the  indorser  was  discharged  ;  but,  in  holding  this, 
the  doctrine  was  not  asserted  that  immediate  diligence  must  be  exer- 
cised in  making  the  demnnd,  nor  was  it  suggested  that,  if  the  delay 
had  been  a  month  or  a  week  shorter,  the  indorser  would  not  have  been 
held.  On  the  other  hand,  the  Supreme  Court  of  Massachusetts,  in 
Seaver  v.  Lincoln,^  held  that  a  demand  made  on  the  seventh  day  after 
its  date  upon  a  note  payable  on  demand,  with  interest,  was  in  due 
season  to  charge  the  indorser.  The  holder  resided  eighteen  miles 
from  the  maker  and  six  from  the  indorser ;  but  there  was  no  suggestion 
or  pretence  that  the  delay  was  excused  by  any  circumstances  of  that 
character,  or  that  it  could  be  accounted  for  at  all  by  any  convenience 
or  necessity  of  the  holder.  Nor  does  the  case  assert,  on  the  other 
hand,  that  such  securities  are  of  a  continuing  character,  according  to 
the  doctrine  of  the  English  courts.  In  Ranger  v.  Carey,'  the  note  was 
transferred  by  the  payee  one  month  after  it  was  given ;  and  the  court 
held  that  it  was  not  to  be  deemed  as  due  and  dishonored  so  as  to  be  sub- 
ject to  a  defence  which  the  maker  had  against  the  original  holder.  In 
the  following  year,  the  contrary  proposition  was  determined  by  the 
same  court,  in  reference  to  a  similar  note  transferred  eight  months 
after  its  date.     The  American   Bank   v.  Jenness.*    No   reason  was 


1  2  Mason,  241.  2  21  Pick.  2fi7. 

3  1  Mete.  369.  i  2  Mete.  288. 
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given  for  either  decision,  except  that,  in  one  case,  the  time  was  only- 
one  month,  and  in  the  other  eight. 

The  course  of  decision  in  our  own  State  is  not  more  satisfactory. 
The  earliest  case  is  that  of  Furman  v.  Haskin,*  where  it  appeared  that 
eighteen  months  had  elapsed  before  the  transfer  of  the  note,  and  this 
lapse  of  time  was  held  sufficient  to  admit  a  defence  of  the  maker. 
It  does  not  appear  that  the  note  was  on  interest.  In  Sice  v.  Cunning- 
liara,^  the  question  was,  whether  the  indorser  was  discharged  by  a 
delay  of  five  months  in  demanding  payment  of  the  note  from  the 
maker.  The  court  held  that  he  was  discharged ;  but  whether  a  delay 
for  any  shorter  period  would  have  the  same  effect  was  not  suggested, 
nor  was  any  rule  laid  down  for  the  determination  of  questions  of  this 
character.  In  the  later  case  of  Wethey  v.  Andrews,'  the  note  was 
payable  on  demand,  with  interest ;  and  it  Was  transferred  three  or  four 
weeks  after  its  date.  It  was  held  not  dishonored,  so  as  to  let  in  a  de- 
fence of  a  want  of  consideration.  In  this  case,  the  circumstance  that 
the  security  was  on  interest  seems  to  have  been  treated  for  the  first 
time  as  quite  material  to  the  question.  Judge  Cowen  observed  that 
"  it  would  be  contrary  to  the  general  course  of  business  to  demand 
payment  short  of  some  proper  point  for  computing  interest,  such  as  a 
quarter,  half  a  year,  a  year,"  &c. ;  and  he  goes  on  to  cite,  with  appar- 
ent approbation,  the  doctrine  of  the  Englifeh  courts,  that  such  securities 
are  of  a  continuing  character,  and  cannot  be  considered  as  dishonored 
until  payment  is  demanded  and  refused.  In  Vreland  v.  Hyde,^  it  was 
decided  by  the  Superior  Court  of  the  city  of  New  York  that  such  a 
note,  I  mean  one  on  demand  with  interest,  could  be  demanded,  and 
the  indorser  charged,  nineteen  months  after  its  date.  I  do  not  think 
that  the  reasons  assigned  for  that  decision  were  very  carefully  con- 
sidered, although  the  decision  itself  is  in  accordance  with  the  conclusion 
to  which  I  have  arrived  in  the  present  case. 

"We  are  satisfied  that  questions  of  this  kind  ought  to  be  determined 
according  to  one  of  the  two  rules  which  have  been  mentioned ;  in 
other  words,  that  the  demand  may  be  made  in  due  season  at  any  time 
60  as  to  charge  the  indorser,  or  else  that  he  is  discharged,  unless  it  be 
made  with  due  diligence,  in  the  general  sense  of  the  commercial  law. 
Between  these  alternatives,  we  are  to  select  the  one  which  will  best 
harmonize  with  the  language  of  the  contract  and  the  intention  of  the 
parties.  A  demand  note  may  be  payable  with  or  without  interest.  If 
the  security  be  not  on  interest,  it  may  be  a  fair  exposition  of  the  con- 
tract to  hold  that  no  time  of  credit  is  contemplated  by  the  indorser, 
and  that  the  demand  should  be  made  as  quickly  as  the  law  will  require 

1  2  Caines,  869.  "  1  Cow.  397. 

8  3  Hill,  682.  «  2  Hall,  429. 
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upon  a  cheek  or  sight-draft.  Such  a  note  payable  at  a  bank  where 
the  maker  keeps  his  funds  will  perform  essentially  the  office  of  a 
check,  imposing  the  duty  of  early  presentment  in  order  to  hold  the 
collateral  parties.  Drafts  or  checks  are,  however,  almost  universally 
used  in  such  transactions.  But,  whatever  may  be  the  rule  where  the 
security  is  not  on  interest,  we  think  that  a  note  payable  on  demand 
with  interest  is  a  continuing  security,  from  which  none  of  the  parties 
are  discharged  until  it  is  dishonored  by  an  actual  presentment  and  a 
refusal  to  pay.  The  loan  or  forbearance  of  money  may  be  for  a  defi- 
nite or  an  indefinite  time.  If  the  parties  declare  in  the  wiitten  instru- 
ment, which  is  the  only  evidence  of  their  agreement,  that  the  money 
shall  be  paid  on  call,  with  interest  in  the  mean  time,  a  productive 
investment  of  the  sum  for  some  period  of  time  is  plainly  intended. 
What,  then,  is  that  period?  The  only  answer  which  can  be  given  is 
that  it  is  indefinite  or  indeterminate,  and  ascertainable  only  by  an 
actual  call  for  the  money ;  and,  if  that  be  the  meaning  of  the  principal 
parties,  the  indorser  must  be  deemed  to  lend  his  name  to  the  contract 
with  the  same  intention.  The  only  rational  alternative  is  that  the 
payee  or  holder  of  such  a  note  must  demand  its  payment  on  the 
same  day,  or  the  day  after,  he  receives  it,  unless  some  necessity  or  con- 
venience of  his  own  will  excuse  a  longer  delay;  and  he  must  give 
immediate  notice  of  the  refusal  to  the  indorser.  But  a  demand  thus 
quickly  made  would  probably,  in  every  case,  violate  the  actual  inten- 
tion of  the  parties ;  and  it  ought  not  therefore  to  be  required  as  a  rule 
of  law  for  any  collateral  purpose.  It  should  not  be  required  in  order 
to  charge  an  indorser,  if  the  act  would  not  be  consistent  with  the  fair 
interpretation  of  the  principal  contract.  In  short,  we  see  no  good 
reason  why  a  note,  like  the  one  now  in  question,  should  not  be  con- 
strued precisely  according  to  its  terms  ;  and,  if  we  follow  that  construc- 
tion, such  instruments  are  not  dishonored  by  the  mere  effluxion  of 
time  which  is  provided  for  in  their  own  language.  It  may  be  well  to 
observe  that  the  present  question  is  not  identical  with  the  one  which 
arises  where,  after  the  transfer  of  such  a  note,  the  maker  seeks  to  in- 
troduce a  defence  existing  against  the  first  holder.  The  lapse  of  time,  or 
the  non-payment  of  interest  after  the  regular  period  or  jjcriods  for  such 
payment  have  passed,  may  be  sufficient  to  put  the  purchaser  on  in- 
quiry, or  to  justify  a  presumption  that  the  instrument  was  actually 
dishonored  before  the  transfer.  It  might  well  be  true,  in  such  a  case, 
that  a  demand  had  been  actually  made  and  notice  given  to  the  first 
indorser  so  as  to  charge  him,  while  at  the  same  time  the  maker  would 
be  let  in  to  defend,  if  he  had  any  defence.  Questions  of  charging  the 
indorser,  therefore,  and  questions  of  allowing  an  original  defence  to 
the  maker,  may  depend  on  very  different  considerations. 
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On  the  whole,  we  are  of  opinion  that,  ii\  the  case  before  us,  the  in- 
dorser  was  duly  charged  by  the  actual  demand  upon  the  maker  of  the 
note  and  by  the  notice  of  his  refusal  to  pay.  In  arriving  at  this  con- 
clusion, we  are  aware  that  we  go  somewhat  beyond  many  adjudged 
cases,  and  that  the  decision  is  in  conflict  with  some  of  them.  Yet  we 
go  no  further  than  the  principle  of  other  cases  fairly  leads  us ;  and  we 
have  the  satisfaction  of  believing  that  the  rule  we  lay  down  is  not  only 
just  in  itself  and  tends  to  uphold  dealings  according  to  their  actual 
intention,  but  that  it  will  promote  certainty  in  a  branch  of  the  law 
where  certainty  is  eminently  desirable. 

The  judgments  of  the  general  and  special  terms  of  the  Supreme 
Courts  must  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Selden,  Dbnio,  Da  vies,  Masoit,  and  James,  JJ.,  concurred.^ 


PLATO  V.  REYNOLDS  and  Another. 

In  the  Coubt  op  Appeals,  New  Yoek,  September,  1863. 

[Reported  in  27  New  York  Reports,  586.] 

Appeal  from  the  Supreme  Court.  Action  on  a  bill  of  exchange  for 
$3,627.10,  drawn  by  Reynolds  &  Wagner,  the  defendants,  on  Peter 
Uhler,  payable  to  the  order  of  Miles  &  Bartlett,  one  day  after  its  date, 
Sept.  8,  1856.     The  trial  was  before  a  referee.^ 

The  referee  ordered  judgment  for  the  plaintiff,  which  was  affirmed 
at  general  term,  and  the  defendants  appealed  to  this  court.  The 
questions  raised,  and  such  other  facts  as  are  material,  sufficiently 
appear  in  the  following  opinions. 

S.  W.  Bonney,  for  the  appellants. 

Amasa  J".  Parker,  for  the  respondent. 

Wright,  J.  The  bill  which  was  drawn,  payable  one  day  after  date, 
was  presented  to  the  drawee  for  acceptance  on  the  day  it  matured : 
acceptance  was  refused,  and  it  was  protested  for  non-acceptance.  The 
certificate  of  the  notary  states  that  on  the  same  day  (12th  September) 
he  forwarded  written  notice,  by  mail,  to  the  drawers  (the  defendants) 
and  indorsers  (Miles  &  Bartlett),  informing  them  of  the  non-accept- 

1  The  dissenting  opinion  of  Hoyt,  J.,  with  whom  Lott,  J.,  concurred,  has  been 
omitted.  —  Ed. 

Pardee  v.  Fish,  60  N.  T.  265,  occtfrrf.  —  Ed. 

2  Only  so  much  of  the  case  is  given  as  relates  to  the  question  of  presentment. 
The  judgment  was  reversed  upon  a  point  of  evidence.  —  Ed. 
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ance  thereof.  It  was  also  proved  that  on  the  following  day  the  payees 
(Miles  &  Bartlett)  received  the  original  draft,  with  notices  of  protest , 
for  themselves  and  the  defendants,  and  caused  such  notice  to  be  served 
On  the  latter  that  day.  The  drawee  also  informed  one  of  the  defend- 
ants on  the  12th  September,  at  the  office  of  the  payees,  that  he  had 
not  accepted  or  paid  the  draft.  In  view  of  this  proof,  I  think  the 
referee  did  not  err  in  refusing  to  dismiss  the  complaint,  and  in  decid- 
ing that  the  bill  was  duly  presented  and  protested,  and  that  due  notice 
was  given  to  the  defendants  to  charge  them  as  drawers.  The  defend- 
ants claim  that  the  draft  being  due  when  presented,  and  demand  made 
by  the  notary,  it  was  then  too  late  to  present  it  for  acceptance ;  and 
presentment  for  acceptance  of  a  bill  which  is  due  is  not  sufficient  to 
charge  the  drawers.  But  it  is  well  settled  that  the  holder  of  a  bill, 
payable  a  specified  length  of  time  after  date  or  on  a  day  certain,  need 
not,  for  the  purpose  of  charging  the  drawers  and  indorsers,  present  it 
for  acceptance  until  it  becomes  due  and  payable.  It  may  be  presented 
before  or  at  the  time  of  its  maturity.  Edwards  on  Bills,  387 ;  Story 
on  Bills,  §  231 ;  Allen  v.  Suydam.^ 

All  the  judges,  except  Makvin,  J.,^  agreed  that  a  refusal  to  accept 
on  the  day  payment  is  due  is  equivalent  to  a  refusal  to  pay,  and  ren- 
ders a  demand  of  payment  unnecessary.  On  the  question  of  evidence, 
all  the  Judges  concurred. 

Judgment  reversed,  and  new  trial  ordered. 

1  20  Wend.  321 ;  s.  c.  17  Wend.  368. 

2  The  following  extract  contains  the  substance  of  the  dissenting  opinion  of  Mar- 
vin, J.:  "In  tlie  absence*^f  any  controlling  authority,  we  must  examine  the  ques- 
tion upon  principle.  And  the  question  is  not  simply  whether  a  bill  of  exchange  may 
be  presented  to  the  drawee  for  acceptance  at  the  time  it  is  due,  but  it  also  includes 
the  question  whether  the  drawers  will  be  liable  upon  the  refusal  to  accept  at  that 
time  and  notice  of  such  refusal,  no  demand  of  payment  being  made. 

"  As  we  have  seen,  it  is  not  necessary  as  to  the  liability  of  the  drawer  that  the  bill 
should  be  presented  for  acceptance.  If  it  is  duly  presented  for  payment,  and  pay- 
ment is  refused,  and  the  drawer  has  notice,  he  remains  liable.  If  duly  presented  for 
acceptance,  and  there  is  a  refusal  to  accept,  notice  must  be  given  to  the  drawer,  and 
the  holder  may  at  once  resort  to  him  by  action,  though  the  time  for  the  payment  of 
the  bill  has  not  arrived.  It  seems  to  me,  however,  that,  if  the  holder  waits  until  the 
bill  is  due  before  presenting  it  for  acceptance,  he  should  then  demand  payment, 
and,  if  payment  is  refused,  he  should  give  notice  of  those  facts  to  the  drawer,  and 
that,  unless  he  does  so,  the  drawer  will  be  discharged.  The  time  having  arrived 
when  the  holder  is  entitled  to  payment,  and  not  having  previously  req\iired  accept- 
ance, the  duty  is  devolved  upon  him  of  demanding  payment  of  the  drawer,  and,  in 
case  of  refusal  to  pay,  of  giving  notice  of  such  demand  and  refusal.  Why  require 
acceptance,  when,  if  the  bill  is  accepted,  he  will  be  obliged  at  once  to  demand  pay- 
ment, in  case  he  intends  to  preserve  the  liability  of  the  drawer  ?  I  can  see  that  a 
holder  of  a  bill  may  be  willing  to  discharge  the  drawer,  and  look  to  the  acceptor 
alone  and  give  him  indulgence,  and  in  such  a  case  he  may  present  the  bill  for  accept- 
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THE  NATIONAL  NEWARK  BANKING  COMPANY  v.  THE 
SECOND  NATIONAL  BANK  OF  ERIE, 

In  the  Supreme  Court,  Pennsylvania,  Novbmbeb  24,  1869. 

[Reported  in  63  Pennsylvania  Reports,  404.] 

The  opinion  *  of  the  court  was  delivered  January  3d,  1870,  by 
Read,  J.  The  court,  assuming  that  there  were  no  disputed  facts  in 
this  case,  undertook  to  decide  the  question  whether  the  presentment 
of  the  bill  or  draft  which  was  the  subject  of  this  suit  was  made  to  the 
drawees  in  New  York  within  a  reasonable  time.  Their  decision  was 
that  the  time  taken  was  unreasonable,  and  that  the  defendants  were 
not  liable  to  pay  the  amount  of  their  draft. 

A.  Judson,  who  was  acting  as  the  agent  of  T.  H.  Hubbard  in  the 
collection  of  money  claimed  by  him,  by  way  of  damages,  from  differ- 
ent persons  for  the  unlawful  use  or  infringement  of  a  photographic 
patent,  on  Saturday,  17th  March,  1866,  purchased  the  following  draft 
from  the  defendants  :  — 

"  Second  National  Bank  of  Erie. 

"Erie,  Pa.,  March  17th,  1866. 
"  Pay  to  the  order  of  A.  Judson,  Esq.,  three  hundred  dollars. 

(Signed)  "  W.  C.  Cuekt,  Cashier. 

"  To  Culver,  Penn,  &  Co.,  New  York." 

Mr.  Judson  was  a  resident  of  Newark,  New  Jersey,  and  his  business 
took  him  through  the  oil  region.  He  stayed  at  Erie  over  Sunday,  and 
on  Monday  the  19th  of  March  left  Erie,  and  travelled  as  far  as  Oil 
City  that  day,  stopping  at  Meadville  and  Franklin  on  his  way;  he 
stopped  at  Oil  City  on  Monday  night,  and  on  Tuesday  morning,  the 
20th,  left  for  Pithole,  and,  reaching  that  place  Tuesday  evening,  stayed 
there  Tuesday  night ;  on  Wednesday,  he  went  to  Titusville,  where  he 

ance  on  the  day  it  is  due ;  and,  if  accepted,  the  acceptor  will  be  liable,  and,  as  to  liim, 
no  demand  of  payment  need  be  made.  The  undertaking  of  the  drawer  is  tliat,  in 
case  the  bill  is  duly  presented  for  acceptance,  the  drawee  will  accept,  and  that  he 
will  pay  the  bill  upon  due  presentment  for  payment,  whether  it  has  been  presented 
for  acceptance  or  not;  and,  if  the  drawee  refuses  to  accept  upon  due  presentment  for 
such  purpose,  or  refuses  to  pay,  in  case  payment  is  demanded  at  the  maturity  of  the 
bill,  and  notice  of  such  refusal  is  given,  then  that  the  drawer  will  pay.  His  liability 
is  conditional.  In  my  opinion,  if  the  holder  neglects  to  require  acceptance  until  the 
bill  is  due,  in  the  language  of  Kent,  his  right  to  require  acceptance  becomes  merged 
in  or  confounded  with  the  right  to  demand  payment." 

1  All  tliat  is  material  to  an  understanding  of  the  case  being  contained  in  this 
opinion,  the  remainder  of  the  case  has  been  omitted.  —  Ed. 
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Stayed  Wednesday ;  on  Thursday,  he  went  to  Corry,  and  stayed  there 
Thursday  night;  on  Friday  the  23d  of  March,  he  left  Corry,  and  trav- 
elled continually  night  and  day,  until  he  arrived  at  Newark,  his  place 
of  residence,  on  Sunday,  March  25th.  Until  he  reached  Corry,  he  trav- 
elled partly  by  cars  and  partly  by  st-age,  making  collections  on  his 
route  at  different  places  where  he  stopped.  On  Monday  the  26th  of 
March,  he  remained  at  home,  very  much  fatigued  and  overcome  by  the 
journey.  On  Tuesday  the  27th  of  March,  he  transferred  the  bill  to 
the  plaintiffs,  receiving  from  them  in  money  the  full  face  of  the  bill. 
It  was  sent  by  them  by  mail  to  their  correspondent,  the  Merchants' 
National  Bank  of  New  York,  and  was  on  the  28th  of  March  pre- 
sented by  them  for  payment  to  the  drawees,  and  payment  refused, 
they  having  failed  the  day  before. 

There  is  no  allegation  that  the  plaintiffs,  so  far  as  regards  them- 
selves, did  not  present  the  draft  in  due  time ;  but  it  is  alleged  that  the 
delay  on  the  part  of  Judson  was  unreasonable,  and  so  the  court  held. 

The  bill  was  drawn  at  Erie  in  the  State  of  Pennsylvania,  at  the 
extreme  western  end  of  it,  upon  persons  in  the  city  of  New  York, 
and  sold  to  a  travelling  agent  whose  residence  was  in  Newark  in  the 
State  of  New  Jersey.  As  all  bank-notes  in  the  present  day  are  at  par 
everywhere,  the  object  in  purchasing  a  draft  was  to  prevent  loss  by 
theft,  robbery,  or  accident.  The  business  of  the  agent  led  him  through 
the  different  places  we  have  stated,  and  detained  him  necessarily  on 
the  road  ;  and  he  was  therefore  not  obliged,  nor  could  it  be  expected, 
while  so  doing,  that  he  would  transmit  this  draft  for  collection  to  New 
York,  nor  would  there  be  in  fact  any  opportunity  to  negotiate  it  until 
he  reached  his  own  home  in  New  Jersey. 

We  are  therefore  of  opinion  that  under  these  circumstances  the 
bill  was  presented  within  a  reasonable  time,  and  that  the  defendants 
are  liable  to  pay  the  same. 

Judgment  reversed,  and  venire  de  novo  awarded} 

1  See  Brown  v.  Olmsted,  50  Cal.  162. 

It  has  been  held  that  the  drawer  or  transferrer  of  a  bill  payable  on  demand  is  not 
discharged  by  a  failure  to  make  presentment  within  the  usual  time,  if  the  delay  was 
contemplated  by  the  parties  at  the  time  of  drawing  or  transfer.  Bridgeport  Bank 
V.  Dyer,  19  Conn.  136 ;  Woodruff  v.  Plant,  41  Conn.  344 ;  Mohawk  Bank  v.  Broderick, 
10  Wend.  304;  13  Wend.  133  (semble);  Stephens  v.  McNeill,  26  Barb.  651 ;  Darnall 
V.  Morehouse,  45  N.  Y.  64  (semble) ;  Werk  v.  Mad  RiTer  Co.,  8  Oh.  St.  301. 

So  also  a  delay  caused  by  the  adoption  of  a  circuitous,  but  customary,  mode  of 
presentment  has  been  considered  excusable.  Taylor  v.  Sip,  30  N.  J.  284,  291 ;  Mo- 
hawk Bank  v.  Broderick,  10  Wend.  804 ;  13  Wend.  133. 

Conf.  Hare  v.  Henty,  10  C.  B.  n.  s.  65;  Bailey  v.  Bodenham,  16  C.  B.  n.  s.  288; 
Prideaux  v.  Griddle,  L.  R.  4  Q.  B.  455.  —Ed 
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L.  SHTJSTEK  SMITH  and  Anothee,  Appellants,  v.  ABRAHAM 
D.  A.  MILLER,  impleaded,  &c..  Respondent. 

In  the  Coukt  of  Appeals,  New  Yoek,  March  28,  Mat  6,  1873. 

[Reported  in  52  New  York  Reports,  545.] 

Appeal  from  judgment  of  the  general  term  of  the  Superior  Court 
of  the  city  New  York,  affirming  a  judgment  in  favor  of  defendant, 
entered  on  a  verdict. 

This  action  was  brought  to  recover  the  purchase  price  of  a  bill  of 
goods  sold,  by  plaintiffs  to  defendant.  The  goods  were  sold  Nov.  5, 
1867.  Defendants,  who  resided  at  Buffalo,  on  the  18th  of  November, 
enclosed  to  plaintiffs  a  drafl  at  sight  upon  James  K.  Place  &  Co.  of 
New  York,  for  the  amount  of  the  purchase.  The  draft  was  received 
by  plaintiffs  about  10  a.  m.  of  the  19th ;  was  presented  for  payment 
about  1  p.  m.  The  drawees  gave  in  payment  a  check  on  the  Manufact- 
urers' National  Bank  for  amount  of  draft.  This  check  plaintiffs 
indorsed,  and  deposited  in  the  Citizens'  Bank  at  about  1.30  p.  m.  They 
wrote  to  defendant  that  the  draft  had  been  received  and  paid.  At  the 
time  of  giving  this  check  and  during  that  day,  the  check  was  good. 
On  the  next  day,  the  check  was  returned  from  the  clearing-house,  the 
bank  upon  which  it  was  drawn  having  refused  to  pay,  for  the  reason 
that  the  makers  had  stopped  payment,  and  the  bank  had  applied  the 
balance  on  deposit  upon  a  debt  due  by  them  to  the  bank.  No  further 
demand  of  payment  of  the  draft  appears  to  have  been  made.  Fur- 
ther facts  appear  in  the  opinion.  The  court  directed  a  verdict  for 
defendant. 

Ambrose  Mbnell,  for  the  appellants.^ 

Joseph  JB.  Choate,  for  the  respondent. 

Rapallo,  J.  When  this  case  was  before  us  on  the  appeal  taken  by 
the  defendant  (43  N.  Y.  171),  the  judgment  was  reversed  on  two 
grounds.  One  was  that  the  plaintiffs  having  received  the  draft  and 
undertaken  its  collection,  they  were  bound  to  show  that  they  demanded 
jjayment  of  the  drawees  within  due  time,  that  payment  was  refused, 
and  notice  of  such  non-payment  duly  given  to  the  drawers ;  and  that 
in  the  absence  of  such  proof  they  could  not  recover  against  the  drawers, 
either  upon  the  draft  or  the  indebtedness  for  which  it  had  been  given. 
The  facts  then  appearing  were  that  the  plaintiffs  had  presented  the 
draft  for  payment  upon  the  same  day  upon  which  they  received  it, 
and  that  the  drawees,  so  far  from  refusing  payment,  gave  their  check 

1  The  argument  of  counsel  for  the  appellants  has  been  omitted.  — Ed. 
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for  the  amount,  which  check  was  good  at  the  time,  and  during  all  the 
business  hours  of  the  day  when  given.  That  it  was  deposited  by  the 
plaintiffs  in  bank  for  collection,  without  having  first  been  presented  for 
certification  at  the  bank  upon  which  it  was  drawn,  and  went  into  the 
clearing-house  the  next  day,  when  it  was  rejected,  the  maker  of  the 
check  having  in  the  mean  time  stopped  payment,  and  the  bank  in 
which  they  kept  their  account  having  applied  their  funds  to  a  debt 
due  by  them  to  such  bank.  No  further  demand  of  payment  of  the 
draft  was  shown  to  have  been  made  upon  the  drawees,  but  the  draft 
was  allowed  to  remain  in  the  hands  of  the  drawees,  and  the  plaintiffs 
retained  the  check. 

We  held  that,  in  order  to  preserve  their  recourse  upon  the  drawers 
of  the  draft,  the  plaintiffs  should,  when  the  check  was  dishonored, 
have  demanded  back  the  draft  and  again  presented  it  for  payment, 
and,  in  case  of  refusal,  given  notice  of  such  demand  and  refusal  to  the 
drawers,  as  was  done  in  the  case  of  Turner  v.  Bank  of  Fox  Lake ' 
and  Burkhalter  v.  Second  Nat.  Bank  of  Erie.^  There  had  been  in 
fact,  in  the  present  case,  no  refusal  by  the  drawees  to  pay  the  draft. 

These  facts  were  not  changed  on  the  second  trial.  The  learned  judge, 
who  dissented  in  the  court  below  from  the  affirmance  of  the  judgment 
rendered  on  the  second  trial,  expresses  the  opinion  that  there  was  no 
necessity  for  protesting  the  draft,  as  the  drawees,  J.  K.  Place  &  Co., 
were  insolvent,  and  the  drawers  could  therefore  sustain  no  loss. 

Where  the  omission  of  demand  and  notice  cannot  possibly  operate 
to  the  injury  of  the  indorser  of  a  note  or  drawer  of  a  draft,  he  will  not 
be  discharged ;  but  such  injury  is  presumed  until  the  plaintiff,  by  proof 
on  his  side,  removes  all  chance  of  damage.  It  has  been  held  in  some 
cases  that,  if  the  indorser  (drawer)  know  of  the  maker  or  acceptor's 
absolute  and  recorded  insolvency,  that  is  enough,  though  any  insol- 
vency short  of  that  will  not  do  :  our  own  cases  have  not  gone  so  far 
toward  excusing  want  of  demand.  See  Com.  Bank  v.  Hughes.^  The 
mere  insolvency  of  the  drawee  or  acceptor  of  a  draft  is  no  excuse  for 
neglecting  to  present  it  for  payment.  Jackson  v.  Richards,^  Hunt  v. 
Wadleigh,^  Esdaile  v.  Lowerby,"  Edwards  on  Bills,  486  [marg.J.  There 
is  no  pretence  that  the  drawers  had  not  funds  in  the  hands  of  the 
drawees.  The  laches  of  the  plaintiffs  in  not  again  demanding  payment 
of  the  draft  when  the  check  was  returned  were  sufficient  to  discharge 
the  liability  of  the  defendants  as  drawers  of  the  draft,  and  it  conse- 
quently extinguished  the  debt  for  which  the  draft  was  given.  Story 
on  Bills,  §  109,  and  note. 


1  8  Keyes,  425.  2  42  n.  Y.  538.  '  17  Wend.  98,  and  cases  cited. 

i  2  Caines,  343.  ^  26  Me.  271.  «  11  East,  114. 


SECT.   I.]  SMITH  AND  ANOTHEE   V.   MILLER.  315 

The  other  ground  upon  which  we  reversed  the  former  judgment  was 
that  the  check  was  good  when  given,  and  would  have  been  paid  or 
certified  if  presented  with  reasonable  diligence,  and  that  the  amount 
of  the  check  had  been  lost  through  the  neglect  of  the  plaintiffs  to  pre- 
sent it  for  certification  or  payment  on  the  day  on  which  it  was  received 
by  them,  they  having  had  about  two  hours  of  that  day  in  which  they 
might  have  presented  it,  and  that  this  neglect  discharged  the  drawers 
of  the  draft.^  The  plaintifis  had  received  from  the  drawees  of  the 
draft  the  means  of  obtaining  the  amount  thereof ;  and  by  their  own 
laches  these  means  became  unavailable,  and  the  amount  was  lost  both 
to  them  and  the  defendant.  To  meet  this  defence,  evidence  was  intro- 
duced on  the  second  trial  for  the  purpose  of  showing  that  it  was  the 
universal  custom  in  New  York  to  deposit  such  checks  in  banks  for  col- 
lection through  the  clearing  house,  without  first  presenting  them  for 
certification  at  the  bank  upon  which  they  were  drawn.  We  think  that 
the  plaintiffs  failed  to  prove  any  such  custom.  Some  witnesses  testified 
that  they  were  not  in  the  habit  of  having  checks  certified  before  depos- 
iting them  for  collection.  But  the  whole  current  of  the  evidence  was 
to  the  effect  that  a  large  proportion  of  the  checks  deposited  in  bank 
for  collection  were  certified  before  being  deposited,  and  that  each 
depositor  exercised  his  own  judgment  as  to  whether  or  not  to  have 
checks  certified  before  depositing ;  that,  if  there  was  any  doubt  as  to 
the  responsibility  of  the  maker  of  a  check,  it  was  customary  to  have  it 
certified  ;  and  that,  when  checks  were  deposited  without  being  certified, 
this  was  done  on  the  ground  that  the  holder  had  such  entire  confidence 
in  the  responsibility  of  the  maker  that  he  was  willing  to  take  the  risk 
of  the  check  remaining  good  on  the  next  day,  and  that  the  question 
whether  or  not  the  check  should  be  presented  for  certification  before 
being  deposited  was  determined  by  the  amount  of  confidence  the  holder 
had  in  the  drawer  of  the  check.  There  was  some  slight  conflict  in  the 
evidence  on  this  subject,  but  not  sufiicient,  we  think,  to  require  the 
submission  of  the  question  to  the  jury,  or  to  have  justified  them  in  find- 
ing the  universal  custom  claimed  by  the  plaintiffs  to  exist.  There  was 
positive  and  uncontradicted  evidence  of  a  contrary  usage  on  the  part 
of  many  dealers,  and  this  showed  that  the  custom  testified  to  by  one 
or  two  of  the  witnesses  was  not  general.    It  is  not  necessary  to  decide 

1  Strong  V.  King,  35  111.  9 ;  Kobbe  v.  Clark,  4  Seld.  notes,  p.  11 ;  Caldwell  v.  San- 
derson, 8  Banker's  Magazine,  962,  accord. 

Turner  ».  Bank  of  Fox  Lake,  3  Keyes,  425 ;  2  Tr.  App.  344,  o.  c. ;  Johnson  v.  Bank 
of  N.  America,  5  Rob.  (N.  Y.)  554,  591  [semble) ;  Burkhalter  v.  2d  Nat.  Bank,  42  N.  Y. 
638,  contra.  . 

Conf.  Commercial  Bank  v.  Union  Bank,  11  N.  Y.  214;  Nunnemaker  v.  Lanier,  48 
Barb.  2.34.— Ed. 
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whether,  in  case  the  custom  had  been  proved,  it  would  have  governed 
the  question  of  defendants'  liability. 

On  both  grounds,  we  think  the  judgment  should  be  affirmed. 

All  concur.  Judgment  affirmed. 


PIER  V.  HEINRICHSHOFEN. 

In  the  Supreme  Court,  Missouri,  October  Term,  1877. 

[Reported  in  6  Central  Law  Journal,  285.] 

From  the  St.  Louis  Circuit  Court :  — 

JBotsford  tfe  Williams  and  Fisher  d:  Powell,  for  plaintiffs  in  error. 

Slayback  <&  Heussler,  for  defendants  in  error. 

Hough,  J.,  delivered  the  opinion  of  the  court.  This  was  an  action 
brought  by  the  plaintiffs,  as  holders  of  a  negotiable  promissory  note, 
against  the  defendants,  as  indorsers  thereof.  The  questions  presented 
for  detei-mination  are,  whether  the  plaintiffs  used  due  diligence  in 
making  demand  of  payment,  and  gave  the  requisite  notice  of  non- 
payment to  the  defendants. 

The  facts  are  as  follows  :  The  note  in  question  matured  on  the  4th 
day  of  July,  1861,  and  was  payable  at  the  banking-house  of  F.  &  6. 
Willins,  in  the  city  of  St.  Paul,  Minnesota.  Some  time  in  April,  1861, 
the  plaintiffs  delivered  the  same  to  the  Bank  of  Cooperstown,  at 
Cooperstown,  New  York,  for  collection.  At  that  time,  a  letter,  in  due 
course  of  mail,  would  reach  St.  Paul  from  Cooperstown  in  about  six 
days.  The  cashier  of  the  Bank  of  Cooperstown  sent  the  note  by 
mail  to  its  regular  correspondent,  the  Bank  of  St.  Paul,  in  the  city  of 
St.  Paul,  for  collection,  in  ample  time,  as  the  cashier  stated,  for  it  to 
reach  its  destination  by  ordinary  course  of  mail,  before  the  maturity 
of  the  note.  When  the  letter  reached  St.  Paul,  the  Bank  of  St.  Paul 
had  made  an  assignment,  and,  the  envelope  having  printed  on  it  the 
words  "  From  the  Bank  of  Cooperstown,"  the  postmaster  at  once 
returned  it  to  the  Bank  of  Cooperstown,  with  the  indorsement  "  Bank 
failed."  The  letter  was  received  by  the  Cooperstown  Bank  in  the 
original  envelope,  unopened,  on  the  9th  day  of  July,  1861,  and  on  the 
same  day  the  note  was  returned  by  mail  to  St.  Paul,  in  a  letter  di- 
rected to  F.  &  Gr.  Willins,  who  caused  it  to  be  presented  and  protested 
on  the  15th  day  of  July,  1861,  the  day  on  which  it  was  received.  The 
defendants  contend  that  there  was  a  want  of  diligence  in  not  sending 
the  note  in  time  to  guard  against  such  contingencies  as  the  evidence 
discloses,  and  that  the  action  of  the  postmaster  in  the  premises  is  no 
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sufficient  excuse  for  the  failure  to  present  for  payment  on  the  day  of 
the  maturity  of  the  note. 

Professor  Parsons,  in  his  treatise  on  Notes  and  Bills,  says  :  "  Ordi- 
narily, any  failure  to  present  a  note  at  the  proper  time,  by  reason  of 
the  negligence  of  an  agent,  would  discharge  an  indorser ;  but,  where 
the  holder  makes  use  of  the  public  mail  for  the  purpose  of  trans- 
mitting the  note  to  the  proper  place  in  season  to  have  a  legal  demand 
made,  and  without  any  negligence  on  his  part,  we  should  say  that  he 
would  not  lose  his  remedy  on  an  indorser,  if  through  any  accident  or 
disorder,  or  the  negligence  or  mistake  of  the  post-office  clerks,  the 
note  does  not  reach  the  destined  place  in  season  to  make  demand  on 
the  very  day  of  maturity."  Vol.  I.  p.  461.  In  support  of  his  text,  he 
cites  the  case  of  Windham  Bank  v.  Norton,  Converse,  &  Co.,^  the 
leading  features  of  which  bear  such  a  striking  resemblance  to  the 
case  at  bar  that  we  think  it  proper  to  present  them. 

The  draft  in  that  case  was  drawn  upon  and  accepted  by  Mansfield, 
Hall,  &  Stone,  of  Philadelphia,  payable  at  the  Farmers'  and  Mechanics' 
Bank  in  said  city  on  the  2d  day  of  June,  1849,  and  was  indorsed  by 
the  defendants  to  the  plaintiffs  in  the  month  of  February,  1849. 
During  the  same  month,  the  bill  was  indorsed  and  delivered  to  the 
Ohio  Life  and  Trust  Co.,  a  banking  corporation  in  the  city  of  New 
York,  for  collection.  At  that  time,  there  were  two  mails  per  day  from 
New  York  to  Philadelphia ;  one  leaving  at  9  a.  m.,  and  one  at  4  p.  m., 
both  of  which  were  due  at  Philadelphia  five  hours  after  their  de- 
partui-e.  The  Farmers'  and  Mechanics'  Bank  was  the  Philadelphia 
correspondent  of  the  Ohio  Life  and  Trust  Co.  On  the  morning  of 
June  Ist,  the  cashier  of  the  Ohio  Life  and  Trust  Co.  enclosed  this 
draft,  with  others,  properly  addressed  to  the  Farmers'  and  Mechanics' 
Bank,  and  deposited  said  letter  in  the  post-office  at  the  city  of  New 
York,  in  time  for  the  afternoon  mail  of  that  day  for  Philadelphia. 
This  mail  arrived  at  Philadelphia  in  due  time,  but  the  mail-bags  con- 
taining the  letters  for  Philadelphia  were  by  the  post-office  clerks  in 
New  York  marked  to  be  forwarded  to  Washington,  and  were  there- 
fore carried  to  the  latter  place.  The  mistake  was  discovered  at  Wash- 
ington, and  the  mail  returned  to  Philadelphia,  reaching  there  on  the 
3d  of  June ;  and  on  the  next  day,  June  4th,  payment  was  demanded 
and  refused,  protest  made,  and  notice  given.  In  discussing  the  ques- 
tion of  negligence  or  reasonable  diligence,  the  court  said :  "  The  only 
remaining  inquiry  is  whether  the  plaintiffs  are  chargeable  with  negli- 
gence for  not  forwarding  the  draft  in  question  by  an  earlier  mail  from 
New  York  to  Philadelphia.  It  was  sent  by  the  usual  legal  and  proper 
mode.     It  was  deposited  in  the  post-office  in  season  to  reach  the  place 

1  22  Conn.  213. 
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where  it  was  payable  before  it  fell  due  by  the  regular  course  of  the 
next  mail,  and  there  was  no  reason  to  believe  that  it  would  not  be  there 
duly  delivered.  It  was  actually  sent  by  that  mail,  and,  but  for  the 
mistake  of  the  postmaster  where  it  was  mailed  in  misdirecting  the 
package  containing  it,  would  have  reached  its  proper  destination,  and 
been  received  there  in  season  for  its  presentment  when  due.  It  in 
fact  reached  that  place  when  it  should  have  done,  but  was  carried 
beyond  it  in  consequence  of  that  mistake.  As  that  mistake  could 
not  have  been  foreseen  or  apprehended  by  the  plaintiffs,  it  is  not  rea- 
sonable to  require  them  to  take  any  steps  to  guard  against  it.  Indeed, 
they  could  not  have  done  so,  as  they  had  no  control  or  supervision 
over  the  postmaster.  They  had  a  right  to  presume  that  the  latter  had 
done  his  duty.  They  could  not  know  that  he  had  misdirected  the 
package  until  it  was  too  late  to  remedy  the  consequences.  The  occur- 
rence of  the  draft  being  sent  beyond  its  place  of  destination  was 
therefore,  so  far  as  the  plaintiffs  were  concerned,  an  unavoidable 
accident." 

We  have  been  referred  by  defendants'  counsel  to  the  case  of  Scho- 
field  V.  Bayard,^  as  being  in  direct  conflict  with  the  case  just  cited 
from  Connecticut ;  but  a  careful  examination  of  the  facts  in  Schofield 
V.  Bayard  will  show  that  there  is  no  conflict  whatever  between  the 
two  cases.  The  latter  case  contains  an  element  of  negligence  on  the 
part  of  the  holder,  which  was  absent  from  the  case  of  Bank  v.  Norton, 
and  which  is  wanting  in  the  case  at  bar.  The  facts  were  that  a  bill 
drawn  by  a  firm  in  New  York  on  a  house  in  Liverpool  was  accepted 
supra  protest  by  a  house  in  London.  The  bill  was  sent  by  the  holder 
who  resided  in  Birmingham,  to  Liverpool  for  payment,  instead  of 
London,  where  it  was  payable.  The  holder's  correspondent  at  Liver- 
pool returned  the  bill  in  a  letter  to  the  holder,  with  advice  that  the 
presentation  should  be  made  in  London ;  and  the  letter  was  put  in  the 
post-oflice,  but  by  some  oversight  of  the  clerks  in  the  post-ofiice  it  did 
not  get  to  Birmingham  in  time  for  the  holder  to  forward  it  to  Loudon 
and  have  a  regular  demand  made.  It  was  held  that  the  drawers  were 
discharged.  The  court  said  :  "  This  case  presents  no  impossibility,  if 
due  diligence  had  been  used.  The  plaintiff  should  not  have  sent  the 
bill  to  Liverpool  at  alL  It  is  true  that,  after  the  letter  containing  it 
had  been  left  at  Liverpool  on  the  10th  of  November,  it  could  not 
have  reached  London  in  season  ;  but  it  was  the  fault  of  the  plaintiffs 
to  have  parted  with  the  bill  in  the  manner  they  did.  Instead  of  send- 
ing it  to  Liverpool,  they  should  have  sent  it  to  London,  and  then  it 
would  have  been  in  season,  and  probably  would  have  been  paid.  I 
am  of  the  opinion  that,  by  the  law-merchant,  payment  should  have 

1  8  Wend.  488. 
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been  demanded  in  London  on  the  12th  of  November;  and  that  not 
having  been  done,  and  there  being  no  impossibility  to  prevent  it  but 
what  is  attributable  to  the  want  of  due  diligence  on  the  part  of  the 
holders,  the  defendants  are  legally  discharged,  and  are  entitled  to 
judgment." 

It  will  be  seen  that  the  court  places  its  judgment  expressly  upon 
the  ground  that  the  holder  was  guilty  of  negligence  in  sending  the 
bill  to  Liverpool,  and  this  fault  of  his  produced  the  impossibility  by 
virtue  of  which  he  claimed  to  be  discharged. 

In  the  present  case,  the  letter  containing  the  note  was  not  mis- 
directed ;  it  was  properly  directed :  it  actually  reached  St.  Paul  in 
time,  and  but  for  its  unauthorized  return  by  the  postmaster  the  proba- 
bilities are  that  some  agent  or  representative  of  the  suspended  bank 
would  have  received  it  in  time  to  make  due  presentment,  as  the  testi- 
mony tends  to  show  that  the  representatives  of  the  bank  continued 
to  receive  letters  addressed  to  it  after  its  suspension.  The  holders 
therefore  exercised  due  diligence  in  sending  the  note  where  they  did : 
its  arrival  in  time  demonstrates  that  fact ;  and  they  were  not  required 
to  make  provision  in  advance  for  a  possible  but  unanticipated  suspen- 
sion of  the  Bank  of  St.  Paul  before  arrival  of  their  letter,  or  for  an 
unwarrantable  interference  with  the  same  by  the  public  officer  in 
charge  of  the  mails  after  its  arrival.  We  are  of  the  opinion,  there- 
fore, that  under  the  circumstances  of  this  case  the  demand  was 
reasonably  made.^ 

The  judgment  will  be  reversed,  and  the  cause   remanded.      All 


1  A  portion  of  the  case  relating  to  a  question  of  notice  has  been  omitted.  —  Ed. 

2  Windham  Bank  v.  Norton,  22  Conn.  213.  —  accord. 
Conf.  Schofield  v.  Bayard,  3  Wend.  488.  —  Ed. 
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SECTION    1.— Continued. 

Presentment  for  Payment  and  Acceptance  —  (continued'), 
(h)  HouK  OF  Presentment. 

PARKER  V.  GORDON. 
In  the  King's  Bench,  Mat  16, 1806. 

[Reported  in  7  East,  385.] 

In  an  action  by  the  indorsee  of  an  inland  bill  of  exchange  against 
the  drawer,  which  was  tried  before  Lord  Ellenborough,  C.  J.,  at  the 
last  sittings  in  term,  it  appeared  that  the  bill  had  been  accepted  by  the 
drawee,  payable  at  Davison  &  Company's,  who  were  his  bankers  in 
London  ;  that  on  the  day  when  it  became  due  it  was  presented  for 
payment  by  a  notary's  clerk  at  the  banker's  shop,  but  not  till  past  six 
o'clock  in  the  evening,  after  the  usual  banking  hours,  when  the  shop 
was  shut  and  the  clerks  gone  away.  And  the  only  proof  of  notice  to 
the  drawer  of  this  dishonor  was  by  showing  that  a  letter  directed  to 
him,  containing  such  notice,  was  put  into  the  receiving  post-office  in 
Inner  Temple  Lane.  But  his  lordship  was  of  opinion  that  the  holder 
of  the  bill,  by  taking  this  special  acceptance  for  payment  of  it  at  the 
acceptor's  banker's,  bound  himself  to  present  it  for  payment  at  the 
usual  banking  hours  there  ;  and,  not  having  done  so,  there  was  no  evi- 
dence of  the  bill's  having  been  presented  for  payment  to  the  acceptor, 
and  dishonored.  But,  supposing  that  were  otherwise,  yet  that  the  mere 
putting  of  the  letter  into  the  post-office,  without  further  evidence  that 
it  reached  the  hands  of  the  drawer,  was  not  sufficient  proof  of  notice 
of  the  dishonor ;  and  therefore  he  nonsuited  the  plaintiff. 

Marryat  now  moved  to  set  aside  the  nonsuit ;  and,  as  to  the  suffi- 
ciency of  the  notice  to  the  drawer  of  the  dishonor,  he  cited  Sanderson 
V.  Judge,  where  the  putting  a  letter  to  the  indorser  into  the  post-office, 
informing  him  of  the  dishonor  of  the  note  by  the  maker,  was  holden 
sufficient  to  charge  the  indorser.  [And  on  the  authority  of  this  case, 
which  had  not  been  mentioned  at  the  trial,  Lord  EUenborousrh,  C.  J. 
said  he  saw  no  objection  to  granting  a  rule  to  show  cause.  But  this 
became  unnecessary  by  the  opinion  of  the  court  on  the  other  point.] 
On  the  other  ground,  he  contended  that  whether  the  bill  were  accepted 
payable  at  a  banking-house  (which,  however,  did  not  appear  upon  the 
face  of  it,  for  Davison  &  Co.  were  not  stated  to  be  bankers  on  the 
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face  of  the  bill),  or  at  any  other  place,  could  not  alter  the  general  law- 
respecting  the  time  for  making  a  demand  of  payment,  which  might 
be  done  at  any  reasonable  hour  of  the  day,  without  reference  to  what 
are  called  banking  hours,  of  which  the  law  could  not  take  notice ;  it 
being  a  matter  depending  altogether  on  the  personal  convenience 
of  different  bankers,  those  in  the  city  keeping  their  houses  open  for 
payments  till  five  o'clock,  and  those  at  the  west  end  of  the  town  till 
six  in  the  evening.  And,  in  Leftley  v.  Mills,^  the  court  said  they  could 
not  take  notice  of  what  were  called  banking  hours,  but  seemed  to 
consider  that,  if  a  demand  were  made  at  any  reasonable  time  of  the 
day,  it  would  be  sufficient :  this,  therefore,  was  a  question  for  the  jury 
to  have  decided. 

LoBD  Ellenboeough,  C.  J.  There  was  no  dispute  about  the  facts 
at  the  trial ;  and  then  I  conceive  that  whether  the  demand  were  made 
within  due  time  or  not  is  a  question  of  law.  The  question  is  now 
brought  to  this,  whether  the  bill  were  dishonored.  The  person  on 
whom  it  was  drawn  accepted  it,  payable  at  Davison  &  Company's, 
who  were  his  bankers,  which  was  done  for  the  purpose  of  facilitating 
the  payment  of  it ;  and,  if  it  were  refused  payment  there  on  due  pres- 
entation, it  would  be  a  sufficient  dishonor  of  the  bill  whereon  to  charge 
the  drawer.  But,  if  a  party  choose  to  take  an  acceptance  payable  at  an 
appointed  place,  it  is  to  be  presumed  that  he  will  inform  himself  of 
the  proper  time  for  receiving  payment  at  such  place,  and  he  must  apply 
accordingly ;  and,  if  by  going  there  out  of  due  time  the  bill  be  not  paid, 
it  is  his  own  fault,  and  he  cannot  proceed  as  upon  a  dishonor  of  it,  at 
least  not  without  going  a  step  further,  and  presenting  it  for  payment 
to  the  party  himself :  otherwise,  it  is  fishing  for  the  dishonor  of  a  bill 
made  payable  at  a  banker's,  to  present  it  there  for  payment  at  a  time 
when  it  is  known  in  the  usual  course  of  business  that  it  cannot  be  paid. 

Geosb,  J.,  declared  himself  of  the  same  opinion. 

Lawrence,  J.  The  party  might  have  refused  to  take  the  special 
acceptance;  but,  if  he  choose  to  take  the  acceptance  in  that  manner, 
payable  at  the  banker's,  does  he  not  agree  to  take  it  payable  at  the 
usual  banking  hours  ?  If  this  were  a  sufficient  demand  for  payment, 
no  person  would  be  safe  in  lodging  money  at  a  banker's  for  the  pur- 
pose of  answering  bills  made  payable  there ;  for  if  the  holder  might 
apply  for  payment  at  any  time  of  the  day,  by  making  his  application 
at  an  unusual  time,  it  would  insure  the  dishonor  of  the  bill.  But, 
where  a  bill  is  accepted  in  this  manner,  it  must  be  understood  by 
all  parties  concerned  that  it  is  to  be  presented  for  payment  at  the 
banker's  within  the  usual  hours  of  business ;  and,  not  having  been  so 

1  4  Term  Rep.  171. 
VOL.  II.  21 
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presented  in  this  case,  there  was  no  evidence  of  the  dishonor  of  it, 
in  order  to  charge  the  drawer. 

Le  Blanc,  J.  If  a  party  will  take  an  acceptance  in  this  manner, 
payable  at  a  banker's,  he  must  present  it  at  a  proper  time,  according  to 
the  known  method  of  conducting  the  banking  business  ;  otherwise,  the 
greatest  inconveniences  to  trade  would  ensue.  Mule  refused} 


BAECLAY  V.  BAILEY. 

At  Nisi  Peius,  coeam  Loed  Ellenboeough,  C.  J.,  Decembee  17, 

1810. 

[Reported  in  2  Campbell,  527.] 

AcTiosr  against  the  drawer  of  a  bill  of  exchange  accepted  by  one 
David  Hardy. 

At  eight  in  the  evening  of  the  day  the  bill  became  due,  it  was  pre- 
sented at  the  house  mentioned  on  the  face  of  it  as  the  drawee's  place 
of  residence,  when  the  answer  given  by  a  person  who  came  to  the 
door  was  that  Mr.  Hardy  had  become  bankrupt,  and  removed  into  an- 
other quarter  of  the  town.  On  the  part  of  the  defendant,  it  was  proved 
that  he  had  a  person  stationed  at  this  house  for  the  purpose  of  taking 
up  the  bill  fi-om  nine  in  the  morning  till  four  in  the  afternoon,  but 
that  no  one  presented  it  during  that  time;  and  the  point  was  stren- 
uously argued  that  a  presentment  so  late  as  eight  in  the  evening  was 
insufficient  to  charge  the  drawer. 

Loed  Ellenboeough.  I  think  this  presentment  sufficient.  A 
common  trader  is  different  from  bankers,  and  has  not  any  peculiar 
hours  for  paying  or  receiving  money.  If  the  presentment  had  been 
during  the  hours  of  rest,  it  would  have  been  altogether  unavailing ; 
but  eight  in  the  evening  cannot  be  eonsidered  an  unseasonable  hour 
for  demanding  payment  at  the  house  of  a  private  merchant  who  has 
accepted  a  bill.  The  plaintiff  had  a  verdict} 

1  Elford  V.  Teed,  1 M.  &  Sel.  28  (6  p.  m.,  too  late) ;  Whitaker  v.  Bank  of  England, 
1  C.  M.  &  B.  744  (6  p.  M.,  too  late,  semble),  accord. 

Conf.  Leftley  v.  Mills,  4  T.  R.  170;  Planters'  Bank  v.  Markham,  6  Miss.  397; 
Harrison  v.  Crowder,  14  Miss.  464.  —  Ed. 

2  Morgan  v.  Davison,  1  Stark.  114  (6  or  7  p.  m.,  in  time)  ;  Wilkins  v.  Jadis,  2  B.  & 
Ad.  188  (8  p.  M.,  in  time);  Triggs  v.  Newnham,  1  C.  &  P.  631 ;  10  Moore,  249,  s.  c.  (8  p.  M., 
in  time) ;  Dana  v.  Sawyer,  22  Me.  244  (11  p.  m.,  too  late) ;  Farnsworth  v.  Allen, 
4  Gray,  453  (9  p.m.,  in  time);  Cayuga  Bank  u.  Hunt,  2  Hill,  635;  Nelson  v.  Fot- 
terall,  7  Leigli,  179  {semble),  accord.  —  Ed. 
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GARNETT  v.  WOODCOCK. 
In  the  King's  Bench,  Januakt  23,  1817. 

[Reported  in  6  Matile  ^  Selwyn,  44,] 

The  plaintiff  declared,  as  the  indorsee  of  a  bill  of  exchange 
accepted  payable  at  Denison  &  Co.,  London,  and  averred  a  pre- 
sentment at  Denison's  for  payment ;  and  at  the  trial  before  Lord  Ellen- 
borough,  C.  J.,  at  the  London  sittings  after  last  term,  in  order  to  make 
good  the  averment,  proved  that  the  notary's  clerk  called  with  the  bill 
at  the  banking  house  between  the  hours  of  six  and  seven  in  the  after- 
noon ;  that  the  clerks  were  gone,  but  a  servant  was  stationed  there, 
•who,  on  the  bill  being  presented,  returned  for  answer  that  there  were 
no  orders.     There  was  a  verdict  for  the  plaintiff. 

And  now  Campbell  moved  to  set  it  aside  on  the  ground  that  this 
being  a  presentment  out  of  banking  hours  was  irregular,  and  there- 
fore insufficient ;  and  he  cited  Parker  v.  Gordon. 

But  per  Curiam.  Here,  though  the  presentment  was  out  of  bank- 
ing hours,  there  was  a  person  stationed  for  the  purpose  of  returning 
an  answer,  and  an  answer  was  returned,  the  same  as  would  have  been 
if  the  presentment  had  been  within  the  hours  of  business.  The  an- 
swer was  not  that  the  party  came  too  late,  but  that  there  were  no 
orders  :  the  object  of  the  presentment  was  therefore  completed,  after 
which  it  cannot  be  open  to  either  party  to  aver  that  it  was  out  of 
time.  Mule  refused} 

1  Henry  v.  Lee,  2  Chitty,  124;  Crook  v.  Jadis,  6  C.  &  P.  191 ;  First  Nat.  Bank 
«.  Owen,  23  Iowa,  185;  Hint  v.  Rogers,  15  Me.  67 ;  Allen  v.  Avery,  47  Me.  287 ; 
Shepherd  v.  Chamberlain,  8  Gray,  225;  Coram.  Bank  v.  Hamer,  8  Miss.  448 ;  Coliea 
V.  Hunt,  10  Miss.  227 ;  Goodloe  v.  Godley,  21  Miss.  233 ;  Utica  Bank  v.  Smith,  18 
Johns.  280  ;  Syracuse  Bank  v.  HoUiston,  17  N.  Y.  46  ;  Lafayette  Bank  v.  McLaugh- 
lin, 4  West.  L.  J.  70,  accord.  —Ed. 


324  SALT   SPEINGS   NAT.  BANK   V.  BTTETON.       [CHAP.   VII. 


THE    SALT    SPEIN^GS    NATIOISTAL   BANK,   Respondent,  v. 
WILLIAM   H.  BURTON,  impleaded,  &c..  Appellant. 

In  THE  CouET  OF  APPEALS,  New  Yoek,  Octobee,  1874. 

[Reported  in  58  New  York  Reports,  430.] 

Appeal  from  judgment  of  the  general  term  of  the  Supreme  Court 
in  the  fourtli  judicial  department,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  the  decision  of  the  court  upon  trial  at  circuit 
without  a  jury. 

This  action  was  brought  upon  a  promissory  note  made  by  defend- 
ant Phelan  and  indorsed  by  defendant  Burton,  who  alone  defended. 
The  note  was  made  payable  at  the  First  National  Bank  of  Waterloo. 

The  court  found  the  following  facts,  among  others  :  That  it  was 
the  ordinary  custom  of  said  bank  to  commence  its  business  at  nine 
o'clock  in  the  forenoon  of  the  day,  and  to  close  the  same  at  four 
o'clock  in  the  afternoon  ;  that  on  the  day  said  note  fell  due  the  de- 
fendant Burton  was  ready  to  pay  the  same,  and  sent  Phelan,  the 
maker  of  the  note,  to  said  bank  several  times  during  banking  hours  to 
see  if  said  note  was  there,  and  ascertain  the  amount  of  the  same,  but 
he  was  informed  each  time  that  the  note  was  not  in  the  bank ;  that  on 
said  day  Thomas  J.  Leach,  the  cashier  of  the  plaintiff,  went  to  Water- 
loo, having  said  note  in  his  possession,  but  did  not  arrive  there  till 
about  five  o'clock  in  the  afternoon.  He  went  to  the  said  bank  and 
obtained  entrance.  He  found  therein  Myndert  D.  Mercer,  who  was 
the  cashier  of  said  bank  and  also  a  notary  public.  He  then  and  there 
presented  to  said  Mercer  said  note,  and  demanded  payment  thereof, 
and  payment  was  refused  for  the  reason  that  no  funds  had  been  left 
with  the  bank  to  pay  the  same  :  thereupon,  said  Mercer  protested  said 
note.  This  was  the  first  time  that  said  note  was  presented  to  said 
bank  for  payment  on  that  day. 

As  a  conclusion  of  law,  the  court  held  the  defendant  Burton  liable, 
and  directed  judgment  for  the  amount  of  the  note. 

H.  Ten  Eyck,  for  the  appellant.  The  demand  of  payment  was  in- 
sufficient to  charge  the  indorser.  Bank  of  Syracuse  v.  Hollister,^ 
N.  I.  R.  M.  Co.  V.  Bishop.^  The  fact  was  assumed  on  trial  that  the 
indorser  was  ready  and  offered  to  pay  during  banking  hours,  and  the 
case  was  disposed  of  on  that  assumption.  It  cannot  be  questioned 
on  appeaf.    People  v.  Cook,^  Smith  v.  Hill,^  Sipperly  v.  Stewart.^ 


6 


1  17  N.  Y.  47.  2  3  E.  D.  Smith,  48.  »  4  Seld.  78. 

4  22  Barb.  658.  «  51  Barb.  66. 
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Levi  W.  SMI,  for  the  respondent.  The  maker  had  the  entire  day 
in  which  the  note  fell  due  to  pay  in.  Smith  v.  Aylesworth,'  Oothout  v. 
Ballai-d.^  Though  presentment  was  made  after  banking  hours,  as  it  was 
presented  to  a  proper  officer  it  was  sufficient ;  and,  no  funds  being  pro- 
vided to  pay,  the  indorser  was  liable.  1  Starkie,  386 ;  13  East,  459  ; 
N.  I.  R.  M.  Co  V.  Bishop,'  Oothout  v.  Ballard,^  Smith  v.  Aylesworth,» 
Bank  of  Syracuse  v.  Hollister,"  Shepherd  v.  Chamberlain.'  The  in- 
dorser was  not  relieved  by  his  sending  the  maker  to  the  bank  to 
inquire  for  note.     Moore  v.  Britton." 

Rapallo,  J.  When  a  note  is  made  payable  at  a  bank,  the  general 
rule  is  that,  in  order  to  charge  the  indorser,  the  note  should  be  pre- 
sented for  payment  at  the  bank  during  its  customary  business  hours, 
for  if  the  holder  goes  to  the  bank  after  those  hours  and  finds  it  closed, 
or  no  one  there  authorized  to  answer  to  the  demand,  he  can  make  no 
valid  demand,  and  the  indorser  will  be  discharged.  Parker  v.  Gor- 
don ;  Byles  on  Bills,  205,  206.  In  other  cases,  the  holder  has  the 
whole  day  to  present  the  bill  or  note,  the  only  limitation  being  that 
he  must  present  it  at  a  reasonable  hour ;  and  this  may  depend  upon  the 
circumstances  of  the  case.  Wilkins  v.  Jadis.'  But  even  in  the  case 
of  paper  payable  at  bank,  if  after  business  hours  the  holder  obtains  ad- 
mittance and  finds  in  the  bank  a  person  authorized  to  answer,  a  demand 
of  such  person  and  refusal  for  want  of  funds  will  in  general  be  suffi- 
cient. Bank  of  Syracuse  v.  HoUister ;  *  Byles  on  Bills,  212  [ed.  of 
1836]  ;  Shepherd  v.  Chamberlain,'  Flint  v.  Rogers,'  Allen  v.  Avery,' 
Henry  v.  Lee,^"  Garnett  v.  "Woodcock. 

In  the  present  case,  the  customary  business  hours  of  the  bank  at 
which  the  note  was  payable  ended  at  four  o'clock  p.  m.  The  note  was 
not  brought  there  for  presentation  until  five  p.  m.,  but  the  holder  was 
then  admitted  into  the  bank,  and  there  found  the  cashier,  of  whom  he 
demanded  payment,  which  was  refused  on  the  ground  that  no  funds 
had  been  left  with  the  bank  to  pay  the  same.  The  only  question 
raised  in  the  case  is  as  to  the  sufficiency  of  that  demand  under  the 
special  circumstances. 

It  is  not  disputed  that  the  cashier  was  a  proper  person  of  whom  to 
make  the  demand,  but  it  is  considered,  on  the  part  of  the  appellant, 
that  there  exists  a  feature  in  this  case  which  distinguishes  it  from  all 
those  in  which  a  demand  after  business  hours  has  been  held  sufficient ; 
viz.,  that  up  to  the  close  of  business  hours  on  the  day  of  maturity  the 
indorser  had  been  endeavoring  to  find  the  note  for  the  purpose  of 

1  40  Barb.  104.  "  41  Barb.  33.  «  3  E.  D.  Smith,  48. 

<  17  N.  Y.  46.  '  8  Gray,  225.  «  22  La.  64. 

1  2  B.  &  Ad.  188.  8  15  Maine,  67.  »  47  Maine,  287. 
10  2  Chitty,  124. 
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paying  it,  but  that  it  was  not  at  the  bank,  and  it  is  claimed  that,  if  it 
had  been  presented  at  the  bank  during  business  hours,  it  would  have 
been  paid.  This  claim  is  founded  upon  the  finding  of  the  court,  that 
on  the  day  the  note  fell  due  the  indorser  was  ready  to  pay  it,  and  sent 
the  maker  to  the  bank  several  times  during  banking  hours  to  see  if 
the  note  was  there,  and  ascertain  the  amount  of  the  same,  but  was 
informed  each  time  that  the  note  was  not  in  the  bank. 

It  was  stipulated  on  the  trial  that  these  inquiries  were  made  to 
enable  the  indorser  to  pay  the  note,  and  that  they  were  continued  up 
to  the  time  the  bank  closed ;  and  we  think  the  fair  interpretation  of 
the  finding  is  that  Burton,  the  indorser,  had  the  funds  wherewith  to 
pay  the  note,,  and  endeavored  to  do  so,  but  was  prevented  by  the 
failure  of  the  holder  to  present  the  note  at  the  bank  during  business 
hours.  The  question  now  before  us  is  whether  those  facts  make  the 
case  an  exception  to  the  general  rule,  that  a  valid  demand  can  be 
made  after  business  hours,  if  the  holder  obtains  admittance  into  the 
bank,  and  there  finds  a  person  authorized  to  answer  to  the  demand. 

Had  the  maker  gone  to  the  bank  prepared  to  pay  the  note,  and 
waited  there  for  that  purpose  until  the  close  of  business  hours,  and 
then  left,  or  had  he  placed  funds  in  the  bank  and  allowed  them  to 
remain  there  until  the  close  of  business  hours,  and  then  withdrawn 
them  in  consequence  of  the  non-presentation  of  the  note,  we  are 
of  opinion  that  a  subsequent  presentation  for  payment  would  not 
have  been  suflScient  to  charge  the  indorser.  The  leading  English  case 
upon  this  subject  is  Parker  v.  Gordon,  decided  in  1806,  in  which  Lord 
Ellenborough  says  :  "  If  a  party  choose  to  take  an  acceptance,  payable 
at  an  appointed  place,  it  is  to  be  presumed  that  he  will  inform  himself 
of  the  proper  time  for  receiving  payment  at  such  place,  and  he  must 
apply  accordingly  ;  and,  if  by  going  there  out  of  due  time  the  bill  be 
not  paid,  it  is  his  own  fault,  and  he  cannot  proceed  as  upon  a  dishonor 
of  it.  .  .  .  It  is  fishing  for  the  dishonor  of  a  bill  made  payable  at  a 
banker's  to  present  it  there  for  payment  at  a  time  when  it  is  known, 
in  the  usual  course  of  business,  that  it  cannot  be  paid." 

This  decision  was  followed  in  1813  in  Elford  v.  Teed,^  where  the 
business  hours  of  a  bank  are  compared  to  the  horce  juridicce  of  the 
courts  of  justice. 

The  first  case  in  which  this  rule  was  qualified  is  Garnett  v.  Wood- 
cock,^ where  Lord  Ellenborough,  in  1816,  held  at  Nisi  Prius  that  a 
presentment  at  a  banker's  after  banking  hours  was  sufficient,  provided 
a  person  was  stationed  there  by  the  banker  to  return  an  answer. 

Upon  these  cases  are  founded  all  those  which  follow  upon  the  sub- 
ject of  the  presentment  of  commercial  paper  made  payable  at  a 
bank. 

1  1  M.  &  Selw.  28.  2  1  Starkie,  475. 
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It  is  to  be  observed  that,  in  the  two  cases  first  cited,  Parker  v. 
Gordon  and  Elford  v.  Teed,  the  action  was  brought  by  the  indorsee 
of  a  bill  of  exchange  against  the  drawer,  and  the  drawer  was  held  to 
be  discharged  by  the  failure  to  present  the  bill  during  business  hours ; 
while  in  the  last  case,  Garnett  v.  "Woodcock,  the  action  was  against 
the  acceptor.  In  this  State,  where  a  note  or  bill  is  payable  at  a  par- 
ticular time  and  place,  a  demand  at  the  place  appointed  is  not  neces- 
sary to  sustain  an  action  against  the  acceptor  or  maker.  Wolcott  v. 
Van  Santvoord,^  Caldwell  v.  Cassidy.^  But  in  England,  at  the  time 
of  the  decision  in  Garnett  v.  Woodcock  (though  since  changed  by 
statute),  such  demand  was  necessary.  Bowes  v.  Howe,'  Sanderson  v. 
Bowes,  Dickinson  v.  Bowes,*  Rowe  v.  Young,  a  doctrine  to  which 
Lord  EUenborough  had  been,  individually,  decidedly  adverse ;  Lyon 
V.  Sundius.*  The  presentment  in  Garnett  v.  Woodcock  was  at  eight 
in  the  evening  to  a  boy,  who  replied  that  he  had  no  orders,  and  this 
was  held  by  Lord  EUenborough  sufficient,  in  an  action  ag.iinst  the 
acceptor.  But  had  the  action  been  against  the  drawer,  and  had  he 
shown  that  the  acceptor  had  funds,  and  would  have  paid  the  bill  in 
case  it  had  been  presented  during  business  hours,  the  decision  would 
probably  have  been  different.  In  the  Bank  of  Syracuse  v.  Hollister,' 
where  the  presentment  was  out  of  business  hours,  stress  is  laid  upon 
the  facts  that  no  person  had  inquired  for  the  note  during  business 
hours,  and  that  the  maker  had  no  funds  in  the  bank ;  and,  in  none  of 
the  cases  where  a  demand  out  of  business  hours  has  been  sustained, 
does  it  appear  that  any  effort  had  been  made  to  pay  the  note,  except 
in  the  case  of  The  Bank  of  Utica  v.  Smith  '  and  Newark  India  Rubber 
Manufacturing  Co.  v.  Bishop.'  The  case  in  18  Johnson  was  decided 
upon  the  ground  that  the  presentment  was  in  fact  made  during  busi- 
ness hours,  and  that  the  person  having  the  funds  should  have  waited 
the  customary  fifteen  minutes  after  three,  during  which  the  bank  was 
kept  open  for  the  presentment  of  paper.  The  case  in  3  E.  D.  Smith 
presents  the  very  point  which  arises  in  the  one  now  at  bar,  and  affords 
a  clear  illustration  of  it.  That  was  an  action  against  two  indorsers  of 
a  note,  payable  at  bank.  One  of  the  indorsers  (Bishop)  placed  funds 
in  the  hands  of  the  paying  teller  for  the  purpose  of  paying  the  note. 
These  funds  were  not  deposited  to  the  credit  of  the  maker,  nor  en- 
tered on  the  books  of  the  bank :  the  teller  was  the  agent  simply  of 
Bishop,  the  indorser,  to  pay  the  note  if  regularly  presented.  The 
teller  remained  at  the  bank  until  the  close  of  business  hours,  and  then 
left,  the  note  not  having  been  presented.     After  he  had  left,  the  note 

1  17  Johns.  248.  2  8  Cow.  271.  '  5  Taunt.  30. 

4  16  East,  108.  6  1  Camp.  N.  P.  423.  «  17  N.  Y.  46. 

'  18  J.  K.  230.  8  3  E.  D.  Smith,  48. 
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"was  presented,  and  a  clerk,  being  still  there,  examined  the  account  of 
the  maker,  and,  not  finding  sufficient  funds  to  his  credit,  answered,  no 
funds.  Bishop  afterward,  finding  that  the  note  had  not  been  pre- 
sented during  business  hours,  withdrew  the  funds  which  he  had  placed 
in  the  hands  of  the  paying  teller. 

A  verdict  having  been  rendered  against  both  indorsers,  WoodrufiT,  J., 
refused  to  set  it  aside  as  to  Bishop,  but  did  set  it  aside  as  to  the  other 
in-dorser,  and,  afterward,  in  a  very  clearly  reasoned  opinion,  delivered 
at  general  term,  demonstrated  the  justice  of  his  conclusion. 

As  to  Bishop,  he  had  himself  undertaken  to  pay  the  note,  and,  on 
learning  that  it  had  not  been  duly  presented,  withdrew  the  funds 
which  he  had  appropriated  to  its  payment.  But,  as  to  the  other  in- 
dorser,  the  case  was  different.  If  the  note  had  been  presented  within 
the  usual  business  hours,  it  would  have  been  paid  out  of  funds  pro- 
vided either  by  the  maker  or  the  first  indorser  in  his  behalf,  and  the 
second  indorser  would  have  been  discharged.  It  was  by  the  omission 
of  the  holder  thus  to  present  it,  and  from  that  cause  alone,  that  the 
note  was  not  paid  at  its  maturity.  The  second  indorser  should  not 
be  held  under  those  circumstances.  In  the  case  at  bar,  the  finding  is 
not  that  the  maker  was  -ready  to  pay,  but  that  the  defendant,  the  in- 
dorser, was  endeavoring  to  pay  the  note.  If  he  was  provided  with 
funds  for  that  purpose,  he  must  have  retained  them.  He  knew  that 
the  note  was  not  paid,  and  did  not  expect  the  maker  to  pay  it,  but 
had  himself  undertaken  to  do  so.  Under  these  circumstances,  his 
readiness  to  pay  does  not,  in  ovir  judgment,  distinguish  the  case  from 
that  of  The  Bank  of  Syracuse  v.  Hollister  and  those  upon  which  it 
was  based.  The  defendant  cannot  have  sustained  any  injury,  unless 
it  be  the  expenses  of  protest,  which  are  trifling,  and  about  which  no 
point  seems  to  have  been  made  at  the  trial. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur ;  Grovbe,  J.,  in  result.  Judgment  affirmed?- 

1  See  Newark  Co.  v.  Bishop,  3  E.  D.  Sm.  48.  —  Ed. 
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SECTION   I.  —  Continued. 

Presentment  for  Payment  and  Acceptance —  (^continued). 

(c)  Place  op  Presentment. 

BEECHING  AND  Others  v.  GOWER. 
At  Nisi  Peius,  coeam  Gibbs,  C.  J.,  Teinitt  Teem,  1816. 

[Reported  in  Holt's  Nisi  Prius,  313.J 

This  was  an  action  for  money  had  and  received.  The  plaintiffs  are 
bankers  at  Tunbridge.  On  the  5th  of  March,  1816,  the  defendant 
brought  some  notes  to  their  bank,  which  he  desired  to  exchange  for 
Tunbridge  notes :  they  accordingly  gave  him  their  own  notes,  and, 
amongst  other  notes,  they  received  from  him  a  £10  note  of  the  Kent- 
ish Bank,  payable  at  the  banking  house  at  Maidstone,  and  at  Rams- 
bottom's  &  Co.  in  London.  The  plaintiffs  sent  the  £10  note  to 
London  on  the  evening  of  the  5th ;  on  the  6th,  it  was  presented  for 
payment  at  Ramsbottom's,  whose  house  stopped  on  that  day,  and  the 
note  was  dishonored.  It  was  returned  to  the  plaintiffs  on  the  7th, 
and  notice  was  then  given  to  the  defendant ;  but  he  refused  to  pay  it. 
Ramsbottom's  house  paid  the  whole  of  the  5th  of  March,  and  shut  up 
on  the  6th.  The  Maidstone  Bank,  which  had  issued  this  note,  paid  the 
whole  of  the  6th,  but  shut  up  on  the  7th.  Maidstone  is  only  fourteen 
miles  from  Tunbridge  ;  and  the  plaintiffs  had  an  agent  there. 

£est,  Serjt.,  for  the  defendant.  The  plaintiffs  have  chosen  to 
send  this  note  to  London,  which  was  more  than  double  the  distance  of 
Maidstone  from  Tunbridge.  Had  they  sent  it  to  Maidstone  on  the 
day  on  which  they  received  it,  or  upon  any  time  the  next  day,  it 
would  have  been  paid.     They  have  been  guilty  of  laches. 

Gibbs,  C.  J.  I  am  of  opinion,  as  the  note  was  payable  at  both 
places,  that  the  plaintiffs  had  an  option  to  present  it  at  either.' 

'  A  portion  of  the  case  relating  to  a  question  of  evidence  lias  been  omitted. 

Similarly,  the  oddly  framed  notes  "  payable  at  any  bank,"  in  a  given  city,  may  be 
presented  at  any  bank  in  the  place.  Jackson  v.  Packer,  13  Conn.  342 ;  Page  v.  Web- 
ster, 15  Me.  249  ;  Langley  v.  Palmer,  30  Me.  467 ;  Maiden  Bank  v.  Baldwin,  13  Gray, 
154  (overruling  a  dictum  in  North  Bank  v.  Abbot,  13  Pick.  465) ;  Brickett  v.  Spauld- 
ing,  33  Vt.  107. 

When  a  note  is  payable  at  a  particular  place,  in  which  the  maker  has  at  maturity 
neither  a  place  of  business  nor  a  place  of  residence,  the  holder  will  make  a  due  pre- 
sentment by  being  present  with  the  note  anywhere  within  the  limits  of  the  place 
named.  Hardy  v.  Woodroffe,  2  Stark.  319 ;  Boot  v.  Franklin,  3  Johns.  207  ;  Mason 
V.  Franklin,  3  Johns.  202  ;  Meyer  v.  Hibscher,  47  N.  Y.  265,  270  (sem6/e). 

Conf.  Mitchell  v.  Baring,  10  B.  &  C.  4.  —  Ed. 
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GIBB   V.   MATHER  and  Othbes. 
In  the  Exchequer  Chamber,  Januabt  30, 1832. 

[Reported  in  8  Bingham,  214.] 

^  TiNDAL,  C.  J.  This  was  an  action  by  the  indorsees  against  the 
drawer  of  a  bill  of  exchange  after  non-payment  by  the  acceptor.  Upon 
the  trial  of  the  cause,  it  appeared  upon  production  of  the  bill  that 
the  drawer  in  the  body  of  the  bill  required  the  drawees  to  pay  to  the 
order  of  himself  "  in  London  "  the  sum  mentioned  therein ;  that  the 
bill  was  addressed  to  Messrs.  Chapman  and  Fairclough,  Liverpool,  with 
the  additional  words  "payable  in  London,"  and  that  it  was  by  them 
accepted  at  "Messrs.  Jones,  Lloyd,  &  Co.,  bankers,  London."  It  ap- 
peared, further,  that  on  the  day  the  bill  became  due  it  was  presented 
for  payment  to  the  acceptors  at  Liverpool,  who  refused  payment,  and 
that  due  notice  of  such  refusal  was  given  to  the  defendant  below. 
The  learned  judge  who  tried  the  cause  directed  the  jury  that  the 
evidence  above  stated  was  sufficient  to  entitle  the  plaintiffs  below  to 
recover,  and  the  jury  found  their  verdict  accordingly  for  the  plaintiffs 
below.  The  propriety  of  this  direction  now  comes  before  us  upon  a 
bill  of  exceptions  tendered  by  the  defendant  below ;  and  the  question 
raised  for  our  consideration  is  this :  whether  in  an  action  against  the 
drawer  of  the  bill  above  set  forth,  on  the  ground  of  non-payment  by 
the  acceptor,  it  is  or  is  not  necessary  to  prove  a  presentment  for  pay- 
ment at  the  banking  house  in  London,  where  the  same  is  made  spe- 
cially payable  by  the  acceptance.  And  we  are  all  of  opinion  that  such 
special  presentment  is  necessary,  in  order  to  enable  the  holder  to 
recover  against  the  drawer  of  the  bill. 

Before  the  passing  of  the  statute  1  &  2  Geo.  lY.  c.  78,  it  was  a  sub- 
ject of  considerable  doubt  in  the  courts  of  law  whether,  in  the  case  of 
a  bill  drawn  generally,  but  accepted  payable  specially  at  a  particular 
place,  an  action  could  be  maintained  against  the  acceptor,  without 
averring  in  the  declaration  and  proving  at  the  trial  a  presentment  for 
payment  at  the  place  where  the  drawee  had  by  his  acceptance  made 
the  bill  payable.  Upon  that  point,  the  Court  of  Common  Pleas  had 
held  a  presentment  of  the  bill  at  the  place  named  in  the  acceptance 
to  be  necessary,  on  the  ground  that  it  was  a  qualified  acceptance  only. 
The  Court  of  King's  Bench,  on  the  contrary,  had  held  it  was  unneces- 
sary to  make  any  such  presentment,  on  the  ground  that  the  acceptance 

1  All  that  is  material  to  an  understanding  of  the  case  being  contained  in  the 
opinion  of  the  court,  the  remainder  of  the  case  has  been  omitted.  —  Ed. 
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was  a  general  acceptance,  with  a  mere  intimation  of  a  place  of  pay- 
ment, if  the  holder  thought  proper  to  apply  there. 

The  conflicting  opinions  of  the  two  courts  upon  that  point  were  set 
at  rest  before  the  passing  of  the  statute  by  the  judgment  of  the  House 
of  Lords,  in  the  case  of  Rowe  v.  Young,  by  which  judgment  the  opin- 
ion held  by  the  Court  of  Common  Pleas  was  decided  to  be  the  law  of 
the  land. 

But  the  doubt,  which  had  been  formed,  was  confined  to  the  case 
where  the  question  arose  between  the  holder  and  the  acceptor:  in  cases 
between  the  indorsee  and  the  drawer,  upon  a  special  acceptance  by 
the  drawee,  no  doubt  appears  to  have  existed  but  that  a  presentment 
at  the  place  specially  designated  in  the  acceptance  was  necessary,  in 
order  to  make  the  drawer  liable  upon  the  dishonor  of  the  bill  by  the 
acceptor.^ 

Still  less  did  the  doubt  ever  extend  to  cases  where  the  drawer 
directed  by  the  body  of  the  bill  that  the  money  should  be  payable  at 
a  particular  place.  In  such  a  case,  all  the  courts  at  Westminster  agreed 
that  the  presentment  must  be  made  at  the  place  specially  designated 
in  the  bill  itself.  This  had  been  decided  in  the  Court  of  King's  Bench, 
in  the  case  of  a  banker's  promissory  note,  which  was  made  payable  at 
a  place  named  in  the  body  of  the  note.  Sanderson  v.  Bowes.  The 
same  doctrine  was  also  laid  down  in  the  case  of  Roche  v.  Campbell," 
where  the  action  was  brought  by  the  indorsee  of  the  note  against  the 
indorser.  Now,  no  distinction  as  to  this  point  can  be  taken  between 
the  drawer  of  a  bill  of  exchange  and  the  indorser  of  a  promissory  note. 
As  to  their  liability  to  the  holder,  they  stand  precisely  in  the  same 
situation.  It  is  the  acceptor  of  the  bill  and  the  maker  of  the  note 
who  are  primarily  liable  to  the  holder ;  and  the  drawer  of  the  bill,  like 
the  indorser  of  the  note,  does  not  become  liable  until  there  has  been 
a  due  presentment  made  to  the  party  liable  in  the  first  instance  to  pay. 
The  law,  therefore,  which  applies  to  the  indorser  of  the  note,  will  also 
govern  the  case  of  the  drawer  of  a  bill. 

Such,  then,  being  the  state  of  the  drawer's  liability  at  the  time  the 
statute  was  passed,  it  must  still  remain  the  same,  unless  that  statute 
has  made  an  alteration  therein.  But  it  appears  to  us  that  the  statute 
neither  intended  to  alter,  nor  has  it  in  any  manner  altered,  the  liability 
of  drawers  of  bills  of  exchange,  but  that  it  is  confined  in  its  operation 
to  the  case  of  acceptors  alone.     The  title  of  the  act  is  to  regulate 

1  Ambrose  v.  Hopwood,  2  Taunt.  61 ;  Huffam  v.  Ellis,  3  Taunt.  415 ;  Reynolds  v. 
Chettle,  2  Camp.  596 ;  Bush  v.  Kinnear,  6  M.  &  Sel.  210 ;  Saul  v.  Jones,  1 E.  &  E.  69 ; 
Wilmot  V.  Williams,  7  M.  &  G.  1017 ;  Shelton  v.  Braithwaite,  8  M.  &  W.  252,  accord. 
—  Ed. 

2  3  Campb.  247. 
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acceptances  of  bills  of  exchange ;  and  after  reciting  that  it  had  been 
adjudged  that,  where  a  bill  is  accepted  payable  at  a  banker's,  the 
acceptance  thereof  is  not  a  general  but  a  qualified  acceptance,  but  that 
a  general  practice  and  understanding  had  prevailed  amongst  merchants 
that  such  acceptance  was  a  general  acceptance,  it  proceeds  to  enact 
that,  after  the  passing  of  that  act,  such  an  acceptance  shall  be  deemed 
and  taken  to  be,  to  all  intents  and  purposes,  a  general  acceptance  of 
such  bill,  unless  the  acceptance  is  restricted  to  payment  at  the  partic- 
ular place  by  the  words  and  in  the  manner  directed  in  the  act. 

The  very  reference  in  the  statute  to  the  adjudication  by  law  imports 
that  the  legislature  intended  the  statute  to  apply  to  those  cases  only 
in  which  doubts  had  previously  existed,  and  which  had  been  adjudged 
in  law;  not  to  cases  like  the  present,  which  were  free  from  doubt  at 
the  time  of  passing  the  act.  Again,  the  enactment  comprehends  in 
terms  the  case  of  acceptors,  and  acceptors  only,  and  is  silent  altogether 
upon  the  subject  of  the  liability  of  drawers  and  indorsers.  It  fore- 
sees the  inconvenience  which  is  cast  upon  acceptors  by  the  enactment 
that  an  acceptance  of  a  bill  payable  at  a  particular  house  shall  thence- 
forth be  considered  as  a  general  acceptance ;  and  it  gives  the  acceptor 
the  power  of  protecting  himself  against  such  inconvenience  by  the  use 
of  restrictive  words  in  his  acceptance.  But  the  inconvenience  is  as 
great  to  the  drawer  as  to  the  acceptor.  If  the  drawer  has  directed  his 
money  to  be  paid  at  a  particular  place,  and  after  an  acceptance  made 
payable  at  that  place  the  bill  should  be  returned  to  him  dishonored 
without  a  presentment  to  the  house  where  it  is  made  payable,  it  is  as 
great  a  hardship  upon  him  as  the  act  had  contemplated,  and  provided 
for,  in  the  case  of  the  acceptor.  If,  then,  the  statute  had  intended  the 
enactment  to  apply  to  the  case  of  the  drawer,  we  cannot  but  think  the 
same  protection  would  have  been  given  to  the  drawer  which  has  been 
given  in  terms  to  the  acceptor  of  the  bill. 

One  argument  advanced  on  the  part  of  the  plaintiff  below  is  that 
the  acceptor  has  varied  in  his  acceptance  from  the  original  terms  in 
which  the  bill  was  drawn ;  and,  as  the  drawer  has  been  contented  to 
take  back  the  bill  with  such  varied  acceptance,  it  must  now  be  consid- 
ered as  a  general  acceptance  under  the  operation  of  the  late  statute. 
But  the  answer  to  this  argument  seems  to  be  that  the  direction  con- 
tained in  the  body  of  the  bill  is  not  altered  or  varied  by  the  terms  of 
the  acceptance  any  further  than  was  necessary  for  the  benefit  of  the 
drawer  and  of  all  subsequent  parties.  The  drawer  directed  the  drawee 
to  pay  the  money  in  London  :  the  drawee  accepts,  specifying  the 
particular  house  in  London  at  which  he  intends  to  pay  the  bill.  With- 
out such  specification,  the  acceptance  might  be  useless  from  its  gener- 
ality ;  and  the  form  of  the  bill  implies  that  the  drawer  expected  and 
intended  the  drawee  to  make  it. 
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We,  therefore,  think  that  as  no  presentment  was  made  at  the  house 
of  the  bankers  in  London,  where  the  acceptor  had  undertaken  to  pay- 
it,  the  liability  of  the  drawer  never  arose,  and  consequently  that  the 
judgment  which  has  been  given  for  the  plaintiff  below  must  be 

Reversed} 

'  Mitchell  V.  Baring,  10  B.  &  C.  4 ;  Lyon  v.  Holt,  5  M.  &  W.  250 ;  Brooks  v.  Higby, 
11  Hun,  236,  accord. 

Mason  v.  Franklin,  3  Johns.  202  {semble),  contra. 

In  an  action  against  a  drawer,  acceptance  need  not  he  alleged,  and  therefore  if  the 
acceptance  is  qualiiied,  presentment  at  the  particular  place  need  not  be  alleged ;  it  is 
enough  to  allege  presentment  generally,  but  proof  of  presentment  at  the  particular 
place  must  be  given.  Parker  v.  Edge,  3  Tyrwh.  364 ;  Harris  v.  Packer,  3  Tyrwh. 
370. 

Similarly,  to  charge  the  indorser  of  a  note  payable  at  a  particular  place,  present- 
ment must  be  made  at  the  place  named.  XT.  S.  Bank  v.  Smith,  11  Wheat.  171 ;  Se- 
bree  v.  Dorr,  9  Wheat.  558  ;  Irvine  v.  Withers,  1  Stew.  234 ;  Roberts  v.  Mason,  1  Ala. 
373 ;  Hartford  Bank  v.  Stedman,  3  Conn.  489 ;  Brandy  wine  Bank  v.  Cooper,  1 
Harringt.  10 ;  Hartweil  v.  Candler,  5  Blackf.  215 ;  Barbaroux  v.  Waters,  3  Met. 
(Ky.)  304 ;  People's  Bank  v.  Brooke,  31  Md.  7 ;  Shaw  v.  Beed,  12  Pick.  132 ;  Seneca 
Bank  v.  Neass,  5  Den.  829 ;  Ferner  v.  Williams,  37  Barb.  9 ;  Sullivan  v.  Mitchell,  1 
Car.  L.  B.  482;  Smith  v.  McLean,  2  Tayl.  72;  Nichols  v.  Pool,  2  Jones  (N.  Ca.)  23 
(semUe) ;  Apperson  v.  Bynum,  5  Coldw.  341 ;  Watkins  v.  Crouch,  5  Leigh,  622, 
accord. 

Barber  v.  Bell,  77  111.  490 ;  Fuller  v.  Dingman,  41  Iowa,  50,  contra.  —  Ed. 
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ANDERSON  v.  DRAKE. 
Ik  the  Supreme  Court,  New  York,  Jahuaet,  1817. 

[Reported  in  14  Johns,  114.] 

Thompson,  C.  J.,  delivered  the  opinion  *  of  the  court.  This  case 
comes  before  the  court  on  a  demurrer  to  the  second  plea.  The 
defendant,  being  sued  as  an  indorser  of  a  promissory  note,  pleads 
specially  that  the  maker  of  the  note  had,  shortly  after  the  making 
thereof  and  before  it  became  payable,  removed  from  the  city  of  New 
York  to  Kingston  in  Ulster  County,  there  permanently  to  reside, 
which  was  well  known  to  the  plaintiff ;  and  that  no  demand  had  been 
made  upon  the  maker.  The  demurrer  admits  the  truth  of  these  alle- 
gations. And  the  question  presented  is  whether  a  demand  upon  thq 
maker  at  Kingston  was  necessary,  in  order  to  charge  the  indorser. , 

It  does  not  appear  from  the  declaration  that  the  note  was  made 
payable  at  any  particular  place ;  nor  is  there  any  allegation,  from 
which  we  are  to  infer  that  the  note  upon  the  face  of  it  appears  to 
have  been  made  in  New  York.  The  case,  however,  was  argued  by 
the  defendant's  counsel,  upon  the  admission  of  that  fact ;  and  our 
opinion  is  founded  on  the  supposition  that  the  note  appears  on  the 
face  of  it  to  have  been  drawn  in  New  York,  that  being  at  the  time 
the  place  of  residence  of  the  drawer,  though  before  the  note  fell  due 
he  removed  to  Kingston  in  Ulster  County,  there  permanently  to 
reside. 

Whether,  under  such  a  state  of  facts,  a  demand  on  the  maker  at  Kings- 
ton was  necessary,  or  whether  it  was  sufficient  if  made  in  New  York, 
where  the  note  was  drawn,  is  the  point  to  be  decided.  Had  the  note 
expressly  been  made  payable  in  New  York,  a  demand  there  would  have 
been  sufficient,  notwithstanding  the  removal  of  the  drawer.  Living- 
ston, J.,  in  delivering  the  opinion  of  the  court  in  Stewart  v.  Eden,''  says, 
the  note  being  dated  in  New  York,  the  maker  and  indorser  are  presumed 
to  have  contemplated  payment  there.  This,  however,  was  not  the 
point  directly  before  the  court ;  and  it  is  evident,  from  a  subsequent 
part  of  the  opinion,  that  he  did  not  intend  to  be  understood  that  New 
York  would  have  been  the  place  to  demand  payment  of  the  maker,  or 
to  give  notice  to  the  indorser,  in  case  of  a  permanent  removal  from 
the  city.     In  Thompson  v.  Ketchum,"  the  note  was  dated  at  Montego 

1  All  that  is  material  to  an  understanding  of  the  case  being  contained  in  this 
opinion,  the  rest  of  the  case  has  been  omitted.  —  Er>. 

2  2  Caines  Eep.  127.  3  4  Johns.  Rep.  285. 
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Bay,  yet  it  was  not  deemed  payable  there  ;  otherwise,  parol  evidence 
would  have  been  inadmissible  to  prove  it  was  payable  at  New  York. 
Such  evidence  would  have  been  repugnant  to  the  written  note,  if  the 
inference  of  law  was  that  it  was  payable  at  Montego  Bay.  This 
point  was,  in  some  measure,  before  the  Supreme  Court  of  Pennsylvania, 
in  Fisher  v.  Evans.^  It  was  there  contended,  in  argument,  that  the 
place  where  the  bill  was  drawn  and  dated  must  be  taken  to  be  the  resi- 
dence of  the  drawer,  and  that  the  holder  was  not  bound  to  look  for 
him  elsewhere.  But  the  chief  justice  said  he  knew  of  no  such  prin- 
ciple, and  that  the  proper  place  to  give  notice  to  the  person  entitled  to 
receive  it  was  at  his  permanent  residence. 

Bayley,  in  his  treatise  on  Bills,  states  the  rule  to  be  that,  if  the 
drawer  or  maker  cannot  be  found  at  the  place  where  the  bill  or  note  is 
payable,  and  it  appears  that  he  never  lived  there,  or  has  absconded, 
the  bill  or  note  is  to  be  considered  as  dishonored ;  but,  if  he  has  only 
removed,  the  holder  must  endeavor  to  find  out  to  what  place  he  has 
removed,  and  make  the  presentment  there.  This  is,  in  some  measure, 
supported  by  the  case  of  Collins  v.  Butler.^  This  rule,  I  apprehend, 
cannot  be  correct  to  the  extent  there  laid  down.  The  settled  law  now 
is  that  a  demand  of  payment  at  the  place  where  the  note  is  made 
payable  is  enough  to  charge  the  indorser.  This  is  so  decided  in  the 
case  of  Saunderson  v.  Judge,  and  by  this  court  in  the  case  of  Stewart 
V.  Eden ;  but,  according  to  Mr.  Bayley,  the  holder  must  follow  the 
maker  to  the  place  of  his  removal. 

The  general  rule  is  that  the  holder  of  a  note  is  bound  to  make  use 
of  all  reasonable  and  proper  diligence  to  find  the  maker,  and  demand 
payment,  where  no  particular  place  is  appointed  for  such  payment. 
And,  in  determining  what  shall  be  considered  reasonable  diligence,  due 
regard  must  be  had  to  the  security  of  indorsers  as  well  as  to  the 
unembarrassed  circulation  of  negotiable  paper.  The  laying  down  pre- 
cise rules,  however,  on  this  subject,  is  attended  with  some  difficulty. 
In  a  ease  decided  in  this  court  (but  which  is  not  reported),  the  drawer 
of  the  note  had  removed  to  Canada :  the  note  was  drawn  and  dated 
at  Albany,  though  not  made  payable  at  any  particular  place,  and  it 
was  held  that  a  demand  in  Albany  was  sufficient  to  charge  the  indorser. 
I  can  find  no  distinction  in  the  books  as  to  the  place  being  within  the 
jurisdiction  of  the  court,  which  varies  the  rule  on  this  subject ;  nor  do 
I  see  any  substantial  reason  for  any  such  distinction.  It  is  necessary, 
however,  that  some  rule  should  be  settled ;  and  I  am  inclined  to  think 
that  where  a  note  is  not  made  payable  at  any  particular  place,  and  the 
maker  has  a  known  and  permanent  residence  within  the  State,  the 
holder  is  bound  to  make  a  demand  at  such  residence,  in  order  to  charge 
1  5  Binney,  542.  2  gtra.  1087. 
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the  indorser.  Whoever  takes  such  note  is  presumed  to  have  made 
inquiry  for  the  residence  of  the  maker,  in  order  to  know  where  to 
demand  payment,  and  to  assume  upon  himself  all  the  inconvenience 
of  making  such  demand,  and  the  risk  of  the  maker's  removing  to  any 
other  place  before  the  note  falls  due.  As  the  demurrer,  therefore,  in 
this  case  admits  the  permanent  residence  of  the  maker  to  have  been 
at  Kingston  when  the  note  fell  due,  and  that  known  to  the  plaintiff, 
he  was  bound  to  demand  payment  of  the  note  at  that  place ;  and,  not 
having  done  so,  the  indorser  is  discharged.  The  defendant  must, 
accordingly,  have  judgment  upon  the  demurrer. 

Judgment  for  the  defendant}- 


SUSSEX  BANK  v.  BALDWIN  and  SHIPMAN. 

In  the  Supreme  Couet  op  Judicattjee,  Nevs^  Jeeset,  Mat  Teem, 

1840. 

[-Reporterf  in  2  Harrison,  487.] 

In  case,  on  rule  to  show  cause  against  a  new  trial. 

Armstrong  and  Williamson,  for  rule. 

J.  W.  Miller  and  P.  D.  Vroom,  contra. 

Datton,  J.  This  case  was  tried  at  the  Sussex  Circuit  of  May, 
1838,  and  verdict  had  for  the  plaintiff.  Sundry  reasons  are  now  re- 
lied upon  to  set  the  same  aside,  and  I  will  consider  them  in  their 
order. 

The  defendants  are  the  indorsers  of  a  promissory  note  made  by 
Conrad  Teese,  October  24,  1836,  for  $505.61,  payable  six  months  after 
date  to  the  order  of  Wm.  A.  Baldwin  &  Co.  (the  defendants),  and  by 
them  indorsed  to  the  plaintiff.  The  first  reason  assigned  is  that  the 
note  was  not  duly  presented  to  the  maker  for  payment ;  ^  that  it  was 
presented  at  an  improper  place,  to  wit,  the  oflBce  of  Teese,  the  maker, 
and  by  an  improper  person,  to  wit,  one  Dennis,  who  swears  that  he 
acted  as  the  clerk  and  under  the  directions  of  Wm.  Tuttle,  who  was 
himself  merely  the  agent  of  James  Hedden,  the  notary  public. 

As  to  the  place  of  presentment,  the  objection  may  be  disposed  of 
very  briefly.     It  is  a  point  not  properly  arising  under  the  evidence  in 

1  Hartford  Bank  v.  Green,  11  Iowa,  476 ;  La.  Ins.  Co.  v.  Shamburgh,  2  Mart.  n.  8. 
511 ;  Oakey  w.  Beauvais,  11  La.  487 ;  Nailor  v.  Bowie,  3  Md.  261 ;  McKee  v.  Boswell, 
33  Mo.  567,  accord.  — 'Eo. 

2  Only  so  much  of  this  case  is  given  as  relates  to  the  question  of  presentment.  — 
Ed. 


SECT.  I.]      SUSSEX  BANK  V.  BALDWIN  AND  SHIPMAN.  337 

the  case.  Dennis,  the  witness,  swears  that  Teese,  the  maker  of  tiie 
note,  told  him,  Dennis,  to  present  his  notes  for  payment  at  that  place, 
and  that  he  had  been  in  the  habit  of  doing  so.  This  estops  Teese  from 
objecting  to  the  place  of  presentment ;  and  that  which  is  good  against 
the  drawer  is  good  against  the  indorser.  State  Bank  v.  Hurd,^  Whit- 
well  V.  Johnson.'''  But  it  is  thought  advisable  that  this  point  be  put  at 
rest  in  this  State  t)y  an  expression  of  opinion  by  this  court. 

It  appears  by  the  evidence  that  the  office  in  question  was  the  regular 
place  of  business  of  the  maker ;  and  I  have  no  doubt  where  a  person 
has  an  office  or  known  and  settled  place  of  business  for  the  transaction 
of  his  moneyed  concerns,  —  whether  he  be  a  banker,  broker,  merchant, 
manufacturer,  mechanic,  or  dealer  in  any  other  way,  —  a  presentment 
and  demand  at  that  place  (as  well  as  a  presentment  and  demand  at 
his  residence)  is  good  in  law.  It  must  not,  however,  be  a  place  selected 
and  used  temporarily  for  the  transaction  of  some  particular  business, 
as  settling  up  some  old  books  or  accounts  merely,  but  his  regular  and 
known  place  of  business  for  the  transaction  of  his  moneyed  concerns. 
The  counting-room  of  a  banker  or  merchant  may  be  a  proper  place  for 
a  demand,  though  the  manufactory  or  work-shop  would  not.  Yet,  if 
the  manufacturer  or  mechanic  have  an  office  or  known  place  of  busi- 
ness for  the  purpose  aforesaid,  a  good  demand  may  be  made  there.' 
Bank  of  Columbia  v.  Lawrence,  Williams  v.  The  Bank  of  United 
States  ;  ^  Byles  on  Bills,  118  •;  State  Bank  v.  Hurd.^ 

Nor  is  there  any  thing  in  the  objection  that  the  presentment  was 
made  by  an  improper  person.  It  appears  by  the  evidence  that  Tuttle 
did  the  business  of  Hedden,  the  notary  public,  and  it  must  have  been 
with  the  consent  and  knowledge  of  the  bank  that  he  employed  and 
directed  Dennis,  who  was  his  clerk,  to  present  the  note  in  question  to 
the  drawers,  and  put  him  in  possession  of  the  note  for  that  purpose. 
If  the  note  had  been  paid  on  presentment,  he  could  and  would  have 
delivered  it  up  to  the  drawers,  and  that  would  have  exonerated  them 
from  further  liability.  An  authority  to  make  a  demand  may  be 
created  by  parol,  and  the  mere  possession  of  the  paper  is  evidence 


1  12  Mass.  172.  2  17  Mass.  449. 

'  Draper  v.  Clemens,  4  Mo.  52;  Stewart  v.  Eden,  2  Cai.  121;  Hunt ».  Maybee, 
3  Seld.  266 ;  Nelson  o.  Fotterall,  7  Leigh,  179  ;  Stainbaek  v.  Bank  of  Va.,  11  Grat. 
260,  accord. 

If  the  place  of  business  of  the  drawee  or  maker  is  closed,  no  further  presentment 
is  necessary.  Wiseman  v.  Chiapella,  23  How.  368 ;  Br.  Bank  of  Decatur  v.  Hodges,  17 
Ala.  42;  Watson  v.  Templeton,  11  La.  An.  137  ;  La.  Bank  v.  Satterfield,  14  La.  An. 
80;  West  ...Brown,  6  Oh.  St.  542;  Baumgardner  c.  Reeves,  35  Pa.  250;  Union 
Bank  v.  Fowlkes,  2  Sneed,  555.  —  Ed. 

*  2  Peters,  100.  6  12  Mass.  173. 

VOL.  n.  22 
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enough  of  such  authority.     3  Kent  Com.  108  ;  Bank  of  Utica  v.  Smith,* 
Shed  V.  Brett,^  Morris  v.  Foreman,"  Freeman  and  others  v.  Boynton.* 

There  is  an  impression  current  in  some  degree,  even  with  the  bar, 
that  a  presentment  of  a  note  must  be  by  a  notary,  or  at  least  on  his 
behalf,  and  that  he  must  protest  it  upon  non-payment,  before  the  in- 
dorser  is  liable.  But  this  is  not  so.  The  record  of  a  demand  and 
notice,  &o.,  by  a  notary  entered  in  his  book,  according  to  our  statute 
of  21st  February,  1829,  Harr.  C.  249,  may  serve  to  refresh  his  mem- 
ory, or,  in  case  of  his  absence  or  death,  it  may  be  used  as  evidence  of 
the  facts  contained  in  it;  but  such  demand  and  protest  by  a  notary 
are  not  essential  to  a  recovery  against  the  indorser.  It  was  not  so  by 
the  common  or  commercial  law,  nor  is  it  required  by  our  statute.  If  a 
notary  act  in  the  premises,  and  make  the  protest,  although  sanctioned 
by  general  custom,  it  is  not  strictly  an  official  act.  Nichols  v.  Webb  ; ' 
3  Kent  Com.  93,  94 ;  1  Saund.  on  PI.  &  Ev.  295. 

Any  person  may  present  at  its  maturity  a  promissory  note  of  which 
he  is  put  in  possession,  and  if  paid  in  the  ordinary  course  of  business, 
and  taken  up,  the  payment  is  good ;  and,  if  not  paid,  the  demand  is 
good  as  a  groundwork  for  notice  to  the  indorsers,  and  that  without 
any  protest.'  The  rule  is  otherwise  as  to  foreign  bills  of  exchange, 
which  must  be  protested  by  a  notary;  and  their  official  seal  is  plenary 
evidence  in  all  foreign  courts  and  countries  of  the  dishonor  of  the  bill 
(vic7e  cases  above  cited). 

HoENBLowBE,  C.  J.,  FoED  and  Nevitjs,  JJ.,  concurred.  White, 
J.,  did  not  hear  the  argument,  and  gave  no  opinion. 

Mule  made  absolute. 


TAYLOR  V.  SNYDER. 
In  the  Supebme  Court,  New  Yoek,  Mat,  1846. 

[Reported  in  3  Denio,  145.] 

Assumpsit  on  a  promissory  note  by  indorsee  against  indorser. ' 
The  note  was  made  by  M.  Snyder,  payable  to  the  order  of  the  defend- 

1  18  J.  R.  230.  2  1  Pick.  401.  «  1  Dal.  193. 

♦  7  Mass.  487.  «  8  Wheat.  326. 

"  Leftley  v.  Mills,  4  T.  R.  170 ;  Hartford  Bank  v.  Stedman,  3  Conn.  489  ;  Agnew 
V.  Bank  of  Gettysburg,  2  Har.  &  G.  478 ;  Freeman  v.  Boynton,  7  Mass.  483;  Hart- 
ford Bank  u.  Barry,  17  Mass.  93 ;  Shed  v.  Brett,  1  Pick.  401 ;  Bachellor  v.  Priest, 
12  Pick.  399 ;  Seaver  v.  Lincoln,  21  Pick.  267 ;  Nave  c;.  Richardson,  36  Mo.  180 ; 
Utica  Bank  v.  Smith,  18  Johns.  230  ;  Hunt  v.  Maybee,  3  Seld.  266  ;  Baer  i>.  Leppert, 
12  Hun,  516,  accord.  — En. 
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ant  for  $177  in  one  year  from  date,  no  place  of  payment  being  men- 
tioned, and  was  dated  at  Troy,  October  15,  1839.^ 

IT.  W.  Strong,  for  the  plaintiflf. 

tT.  D.  Willard,  for  the  defendant. 

By  the  Couet,  Bbaedslet,  J.  As  the  note  bears  date  at  Troy,  it 
is  presumed  to  have  been  made  at  that  place,  although  the  maker  then 
resided  in  Florida,  as  was  well  known  to  the  original  holder,  Morris, 
and  to  Stevenson,  to  whom  it  was  subsequently  transferred.  The 
residence  of  the  maker  had  not  been  changed  when  the  note  fell  due, 
his  dotnicil  still  being  in  Florida. 

What,  then,  is  this  case  ?  A  debtor,  whose  residence  is  in  Florida, 
being  at  Troy,  makes  a  note,  which  he  dates  at  that  place,  to  his  credi- 
tor, a  resident  of  this  State,  for  an  amount  due  to  him,  and  procures 
a  friend,  residing  at  Troy,  to  indorse  the  same.  No  place  of  payment 
is  specified  in  the  note,  nor  is  there  any  thing  to  indicate  a  place, 
unless  that  follows  from  the  note  bearing  date  at  Troy.  The  holder 
knows  the  residence  of  the  maker  to  be  in  Florida;  but  when  the  note 
falls  due,  instead  of  making  demand  of  the  maker  personally,  or  at 
his  residence  or  place  of  business  in  Florida,  payment  is  demanded  at 
Troy,  and  not  elsewhere.  Was  this  a  sufficient  demand  as  respects 
the  indorser  ?  It  clearly  was,  if  the  note  was  by  law  payable  at  that 
place,  and  it  as  clearly  was  not,  if  the  note  was  payable  elsewhere. 
This  is  the  only  question  to  be  determined. 

The  date  of  a  note  at  a  particular  place  does  not  make  that  the 
place  of  payment,  or  at  which  payment  should  be  demanded  for  the 
purpose  of  charging  the  indorser.  This  was  expressly  adjudged  in 
the  case  of  Anderson  v.  Drake." 

It  has  been  supposed  that  the  case  of  Stewart  v.  Eden'  counten- 
ances a  different  doctrine.  Livingston,  J.,  there  said,  "  The  note 
being  dated  in  New  York,  the  maker  and  indorser  are  presumed  to 
have  resided  and  contemplated  payment  there."  This  remark  was  in 
part  strictly  correct,  for  the  date  of  the  note  was  presumptive  evi- 
dence of  residence ;  and  in  a  general  sense  it  may  also  be  true  that 
the  date  raises  a  presumption  that  the  parties  contemplated  payment 
at  that  place.  Judge  Livingston  did  not  say  that  the  note  was  by  law 
payable  at  the  place  of  its  date  ;  on  the  contrary,  the  form  of  expres- 
sion conclusively  repels  that  idea.  He  was  not  speaking  of  what  the 
parties  were  bound  to  do  by  the  terms  of  the  note,  of  their  legal 

1  The  other  facts  of  the  case  sufBciently  appear  in  the  opinion  of  the  court,  of 
which  only  so  much  is  given  as  relates  to  tlie  question  of  presentment.  —  Ed. 

2  The  learned  judge  here  stated  the  case  of  Anderson  v.  Drake,  supra,  p.  334. 
—  Ed. 

8  2  Caines,  121. 
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obligations  flowing  from  their  engagements  aa  maker  and  indorser, 
but  simply  of  what  they  were  presumed  to  have  contemplated.  If 
the  learned  judge  intended  to  affirm  that  a  note,  when  a  particular 
place  of  payment  is  otherwise  indicated,  is  by  law  payable  at  the 
place  where  dated,  he  would  have  said  so  in  direct  tei-ms,  and  would 
not  have  said  it  was  to  be  presumed  payment  at  that  place  was  con- 
templated. This  would  have  been  absurd.  But  in  truth  the  ques- 
tion whether  the  note  in  that  case  was  payable  where  it  bore  date 
was  not  before  the  court,  nor  was  it  there  pretended  that  payment 
h.id  not  been  duly  demanded.  It  was  an  action  against  the  representa- 
tives of  a  deceased  indorser;  and,  although  an  objection  was  taken  to 
the  form  in  which  the  presentment  for  payment  was  alleged  in  the 
declaration,  it  was  not  pretended  by  any  one  that  the  demand  of  pay- 
ment had  not  been  strictly  correct.  The  main  question  in  the  case 
was  as  to  the  sufficiency  of  the  notice  to  the  indorser,  and  the  remark 
of  the  judge  was  made  in  discussing  that  point.  I  admit  that,  upon 
the  question  of  due  diligence  in  giving  notice  to  an  indorser,  it  may 
have  been  very  pertinent  and  proper  to  say  that  the  parties  are  pre- 
sumed to  have  contemplated  payment  at  the  place  where  the  note  was 
given  and  was  dated,  although  such  a  remark  would  be  altogether  out 
of  place  in  deciding  upon  the  construction  of  an  agreement,  and 
whether  the  parties,  by  its  terms,  were  bound  to  make  payment  at  a 
particular  place.  There  is  nothing  therefore  in  this  remark  of  Judge 
Livingston  which  can  be  made  to  countenance  the  idea  that  a  note, 
when  no  other  place  of  payment  is  specified,  is  by  law  payable  at  the 
place  of  its  date.     Anderson  v.  Drake,  Bank  of  America  v.  Woodworth.^ 

Where  a  promissory  note  is  not  made  payable  at  any  particular 
place,  the  general  rule  of  law  is  that,  in  order  to  charge  the  indorser, 
payment  must  be  demanded  of  "the  maker  personally,  or  at  his  dwell- 
ing-house, or  other  place  of  abode,  or  at  his  counting-house  or  place  of 
business."  Story  on  Promissory  Notes,  §  235 ;  Bank  of  America  v. 
Woodworth.''  But,  although  such  is  the  general  rule,  yet  under  vari- 
ous circumstances  a  demand  in  any  form  or  manner  may  be  dispensed 
with.  It  is  a  question  of  diligence ;  and  if  a  demand  is  found  to  be 
impracticable,  proper  efforts  for  that  purpose  having  been  made,  the 
indorser  will  still  be  held  liable,  due  notice  having  been  given  to  him 
by  the  holder. 

Thus,  where  the  maker  has  absconded,  that  will  ordinarily  excuse  a 
demand,  and  notice  of  the  fact  is  sufficient  to  hold  the  indorser. 
1  Ld.  Raym.  443,  743  ;   3  Kent,  5th  ed,   96 ;   Putnam  v.  Sullivan,' 

1  18  Johns.  322. 

2  17  Johns.  315;  s.  o.  in  error,  19  Johns.  391.  s  4  Mass.  53. 
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Lehman  v.  Jones  ;  ^  Chitty  on  Bills,  lOth  Am.  ed.  354,  n.  1 ;  Story  on 
Pi-omissoi-y  Notes,  §  237. 

Where  the  maker  is  a  seaman  on  a  voyage,  having  no  domicil  in 
the  State,  the  indorser  is  liable  without  a  demand  being  made.  Bar- 
nett  V.  Wills."  [Dennis  v.  Coffin  ?]  But,  although  the  maker  may  be 
absent  on  a  voyage,  if  he  has  a  domicil  in  the  State,  payment  must 
be  demanded  there.     Dennie  v.  Walker,  Whittier  v.  Graffam.' 

And,  in  every  case  where  the  maker  has  no  known  residence  or 
place  at  which  the  note  can  be  presented  for  payment,  the  holder  will 
in  like  manner  be  excused  from  making  any  demand  whatever.  Story 
on  Promissory  Notes,  §  237 ;  Whittier  v.  Graffam,  Putnam  v.  Sul- 
livan, Duncan  v.  McCuUough.*  But,  in  all  such  cases,  the  reason 
for  not  making  a  demand  must  be  shown  on  the  trial  of  the  cause. 
It  must  appear  that  the  maker  had  absconded,  was  at  sea,  or  had  no 
known  domicil  or  place  where  the  note  should  be  presented.  The 
rule  is  strict  that  a  demand  must  be  made,  or  a  proper  excuse  shown 
for  its  omission. 

There  is  a  further  exception  to  the  rule  requiring  a  demand  to  be 
made  of  the  maker,  or  at  his  domicil  or  place  of  business  ;  for  where 
a  note  is  made  by  a  resident  of  the  State,  who  before  it  is  payable 
remove^  from  the  State  and  takes  up  a  permanent  residence  elsewhere, 
the  holder  need  not  follow  him  to  make  demand,  but  it  is  sufficient 
to  present  the  note  for  payment  at  the  former  place  of  residence  of 
the  maker.  M'Gruder  v.  Bank  of  Washington,  Anderson  v.  Drake, 
Dennie  v.  Walker,  Gillespie  v.  Hannahau,^  Reid  v.  Morrison  ;  °  3  Kent, 
96.  And  this  is  just ;  for  it  is  but  reasonable  to  suppose  that  neither 
party,  when  the  note  was  given,  looked  for  a  change  of  residence  to  a 
foreign  country,  and  that  each  contracted  upon  the  supposition  that  no 
such  change  would  take  place.  Nevertheless,  as  was  said  in  Dennie  v. 
Walker,  "  this  is  an  exception  to  the  general  rule,  and  must  be  con- 
strued strictly."  "  We  think,"  say  the  court  in  M'Gruder  v.  Bank 
of  Washington,  "  that  reason  and  convenience  are  in  favor  of  sus- 
taining the  doctrine  that  such  a  removal  is  an  excuse  from  actual 
demand.  Precision  and  certainty  are  often  of  more  importance  to  the 
lules  of  law  than  their  abstract  justice.  On  this  point,  there  is  no 
other  rule  that  can  be  laid  down,  which  will  not  leave  too  much  lati- 
tude as  to  place  and  distance.  Besides  which,  it  is  consistent  with 
analogy  to  other  cases  that  the  indorser  should  stand  committed,  in 
this  respect,  by  the  conduct  of  the  maker.  For  his  absconding  or 
removal  out  of  the  kingdom,  the  indorser  is  held,  in  England,  to 
stand  committed." 

1  1  Watts  &  S.  126.  2  4  Leigh,  114.  «  3  Greenl.  82. 

4  4  S.  &  R.  480.  '4  McCord,  503.  «  2  Watts  &  S.  401. 
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These  exceptions  to  the  general  rule,  it  will  be  seen,  all  rest  on 
peculiar  reasons.  In  one,  the  maker  has  absconded  ;  in  another,  he  is 
temporarily  absent,  and  has  no  domicil  or  place  of  business  within  the 
State  ;  in  a  third,  his  residence,  if  any  he  has,  cannot  be  ascertained  ; 
while,  in  the  fourth,  he  has  removed  out  of  the  State  and  taken  up  his 
residence  in  another  country.  In  each  of  these  instances,  let  it  be 
observed,  the  fact  constituting  the  excuse  occurs  subsequently  to  the 
making  and  indorsement  of  the  note ;  and  it  is  this  new  and  changed 
condition  of  the  maker,  and  that  only,  by  which  the  indorser  stands 
committed,  without  a  regular  demand. 

We  are,  then,  to  inquire  whether  these  exceptions  are  to  be  multi- 
plied, and  extended  to  a  case  where  no  change  in  the  condition  of 
either  party  has  taken  place :  where  the  maker,  when  the  note  was 
made  and  indorsed,  had  a  known  residence  in  another  State,  and 
which  had  remained  unchanged  at  the  maturity  of  the  note.  It  is 
palpable  that  this  exception,  if  made,  must  be  placed  on  some  new 
principle :  it  cannot  be  allowed  on  the  ground  which  upholds  the 
others.  The  facts  in  this  case  are  unchanged  ;  and,  as  the  reason  for 
making  nn  exception  does  not  exist,  the  exception  itself  should  not 
be  allowed.  Unless,  therefore,  the  general  position  is  true,  that  one 
who  indorses  for  a  maker  who  lives  in  another  State  may  be  "  held 
liable  without  any  demand  being  made  on  the  maker,"  I  think  the 
defendant  was  not  liable  in  the  case  at  bar.  And,  if  any  such  general 
rule  of  law,  as  I  have  stated,  exists,  it  certainly  may  be  shown ;  but 
that  it  has  no  existence  is,  as  I  believe,  not  only  according  to  the  uni- 
versal understanding  amongst  commercial  men,  but  also  according  to 
the  settled  course  of  business  in  the  commercial  world. 

The  indorsement  of  a  note  is  an  order  to  the  maker  to  pay  the 
amount  to  the  indorsee  or  holder,  as  is  specified  and  agreed  in  the 
note,  and  an  engagement  by  the  indorser  that,  if  the  note  is  duly 
demanded  of  the  maker  and  not  paid,  or  if  it  shall  be  found  impracti- 
cable to  make  a  demand,  the  indorser  will  himself,  on  receiving  due 
notice,  pay  the  amount  to  the  indorsee  or  holder.  Now,  where  such 
an  order  is  drawn  upon  a  maker  who  resides  in  another  State,  and 
which  [this  ?]  is  well  known  to  the  person  in  whose  favor  the  order  is 
drawn,  upon  what  principle  can  it  be  said  that  a  demand  of  the  maker 
is  unnecessary?  The  indorsee  voluntarily  consents  to  take  such  an 
order  ;  and  why  should  he  not  perform  the  condition  on  which  the 
ultimate  liability  of  the  indorser  depends  ?  I  confess  I  see  no  reason 
why  he  should  not.  Here  is  no  mistake  or  misapprehension  of  fact 
at  the  time  the  indorsement  is  made.  The  indorsee  knows  where  the 
maker  resides,  and  that  it  is  in  another  State.  He  knows  that  by  law, 
unless  the  intervention  of  a  State  line  makes  a  difference,  the  maker 
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must  be  sought  where  he  resides,  and  the  demand  must  be  made  there. 
When  the  time  for  payment  arrives,  the  maker  is  still  at  his  former 
residence :  the  facts  of  the  case  are  precisely  as  they  were  when  the 
order  was  drawn.  Why,  in  such  a  case,  should  the  State  line  make  a 
difference  in  the  construction  and  legal  effect  of  this  contract  of  the 
indorser  ?  It  was  fairly  entered  into  between  the  parties :  let  it  then 
be  fairly  observed  and  performed  by  them. 

I  can  well  understand  why  such  an  order  made  by  an  indorser  upon 
the  maker  of  a  note  then  residing  within  this  State,  but  who  removes 
into  another  State  before  the  note  falls  due,  should  receive  a  different 
construction,  and  that  it  would  be  unreasonable  to  require  the  holder 
to  follow  the  maker  to  his  new  residence  in  order  to  demand  payment. 
Here,  a  new  and  unlooked  for  event  has  occurred,  which,  like  the 
absconding  of  a  maker  or  an  inability  to  discover  his  residence,  may 
very  reasonably  be  held  to  excuse  a  demand.  In  these  respects,  the 
indorser  should  be  held  to  stand  committed  by  the  act  of  the  maker. 
But  where  the  facts,  in  reference  to  which  the  parties  contracted,  were 
fully  known  to  them,  and  are  in  no  respect  changed,  I  am  unable  to 
discover  any  principle  which  will  excuse  the  maker  from  making  a 
demand,  or  using  proper  diligence  to  make  a  demand,  as  in  ordinary 
cases.  The  intervention  of  a  State  line  has,  in  my  opinion,  no  pos- 
sible bearing  on  the  question. 

I  admit  that  I  have  not  found  any  case  in  which  this  point  has  been 
expressly  adjudicated,  as  I  have  stated  it.  It  seems,  however,  to 
have  been  taken  for  granted,  in  the  case  of  M'Gruder  v.  The  Bank  of 
Washington,  already  referred  to.  The  case  of  Duncan  v.  McCuUough, 
Adm'r,  &c.,^  was,  in  some  of  its  features,  much  like  the  one  at  bar.  It 
was  an  action  against  the  administrator  of  an  indorser  of  a  note  made 
by  one  Adams,  bearing  date  at  Baltimore  in  Maryland,  June  4,  1814, 
payable  nine  months  from  date,  no  place  of  payment  being  specified 
in  the  note.  It  did  not  appear,  otherwise  than  by  its  date,  where  the 
note  was  actually  made;  and  it  may  be  inferred  from  the  evidene'e 
that  Adams  was,  at  that  time,  a  resident  in  Green  Village,  Pennsyl- 
vania. It  did  not  appear  where  he  was  when  the  note  fell  due,  and 
no  demand  of  payment  had  been  made  anywhere  ;  nor  was  it  shown 
that  any  search  for  the  maker  had  been  made.  Here,  then,  was  a  note 
dated  at  Baltimore,  no  place  of  payment  being  stated  in  it,  the  maker 
living  in  another  State.  So  far  it  is  the  case  in  hand,  yet  it  w;is 
not  even  suggested  by  the  counsel  or  the  court  that  a  demand  was 
unnecessary,  or  that  Baltimore  was  the  proper  place  to  make  the 
demand.  The  case  was  disposed  of  on  other  grounds,  which  could 
not  have  been  in  any  respect  material,  if  a  demand  at  Baltimore 
1  4  Serg.  &  Eawle,  480. 
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would  have  been  proper,  or  if  none  whatever  was  necessary.  On  the 
trial,  the  court  charged  that  the  plaintiff  was  bound  to  prove  a  demand 
of  payment  of  the  maker,  or  due  diligence  used  for  that  purpose,  and 
upon  this  part  of  the  case  the  final  opinion  of  the  court  was  tiius  stated 
by  Chief  Justice  Tilghman  :  "  If  the  plaintiff  had  proved  that  Adams 
had  absconded,  and  was  not  to  be  found  when  the  note  fell  due, 
a  demand  of  payment  would  have  been  dispensed  with,  because  it 
would  have  been  impossible  to  make  it.  But  no  such  thing  was 
proved,  and  therefore  a  demand  was  necessary.  The  note  being  dated 
at  Baltimore  would  raise  a  presumption  that  Baltimore  was  the  draw- 
er's place  of  residence,  as  was  decided  by  the  Supreme  Court  of  New 
York,  in  2  Caines,  121.  Baltimore,  then,  was  the  place  at  which 
inquiry  should  have  been  made.  The  court  laid  down  the  law  fairly. 
A  demand,  or  at  least  due  diligence  in  endeavoring  to  make  a  demand, 
was  necessary."  All  this  seems  to  me  very  just  and  proper.  A  de- 
mand was  necessary:  the  note  was  dated  at  Baltimore,  and,  if  the  resi- 
dence of  the  maker  was  unknown,  Baltimore  was  the  place  where 
inquiry  should  have  been  made.  But  if,  as  is  now  urged,  Baltimore 
was  the  place  to  demand  payment,  or  if  no  demand  was  required,  the 
argument  of  counsel,  in  the  case  referred  to,  and  the  views  of  the 
court,  were  entirely  wide  of  the  mark.  And  here  let  me  observe  th.it, 
although  the  date  of  a  note  does  not  make  it  payable  at  that  place, 
still,  the  date  may,  in  one  respect,  be  very  important.  It  raises  a  pre- 
sumption that  the  maker  resides  there,  although  it  is  only  presump- 
tion. 3  Kent,  96,  97  ;  Lowery  v.  Scott,'  Galpin  v.  Herd.^  And,  where 
it  becomes  a  question  of  due  diligence  in  seeking  to  make  a  demand, 
it  may  be  all  important  to  show  that  inquiry  was  made  at  the  place 
where  the  note  bears  date.  But  here  this  point  is  of  no  consequence, 
for  the  residence  of  the  maker  was  known  to  all  parties ;  and  not  the 
least  effort  was  made  to  make  demand  of  him  where  he  lived,  or  at 
any  other  place  than  Troy,  where  the  indorser  resided,  the  maker  then 
being  at  his  home  in  Florida. 

I  am  aware  that  Judge  Story,  in  his  treatise  on  Promissory  Notes, 
after  adverting  to  various  grounds  on  which  a  demand  of  payment 
may  be  excused,  says,  "  It  seems  also  that,  if  the  maker  of  a  promis- 
sory note  resides  and  has  his  domicil  in  one  State,  and  actually  dates 
and  makes  and  delivers  a  promissory  note  in  another  State,  it  will  be 
sufficient  for  the  holder  to  demand  payment  thereof  at  the  place  where 
it  is  dated,  if  the  maker  cannot  personally,  upon  reasonable  inquiries, 
bo  found  within  the  State,  and  has  no  known  place  of  business  there." ' 
For  this  he  refers  to  the  case  of  Hepburn  v,  Toledano.*  It  will 
be  observed  that  Judge  Story  does  not  give  to  this  position  the  au- 

J  24  Wend.  358.  2  McCord,  394.  s  §  236.  <  10  Louis.  K.  043. 


SECT.    I.]  TAYLOR   V.   SNYDER.  345 

thority  of  his  name  and  character :  the  point  is  stated  doubtingly.  It 
seems,  he  says,  that  under  such  circumstances  the  maker  need  not  be 
sought  in  the  State  where  he  resides,  and  not  that  it  is  clear  this  will 
excuse  the  usual  demand.  The  learned  author  was  obviously  doing 
no  more  than  to  state  what  seemed  to  him  to  have  been  decided 
in  Louisiana,  and  he  does  it  in  a  manner  which  precludes  the  idea 
that  he  intended  to  adopt  the  principle,  or  give  to  it  any  authority 
beyond  that  of  the  elevated  and  able  tribunal  by  which  the  case  was 
determined.  I  have  looked  at  the  report  of  the  case  of  Hepburn  v. 
Toledano.  It  was  an  action  against  the  indorser  of  a  promissory  note 
dated  at  New  Orleans,  but  not  made  payable  there.  When  the  note 
was  payable,  the  maker  resided  in  Kentucky  ;  but  where  his  residence 
was  when  the  note  was  given  is  not  expressly  stated.  The  only  ques- 
tion in  the  case,  as  the  court  said,  was  whether  the  holder  was  obliged 
to  go  out  of  the  State  to  demand  payment ;  but  whether  that  question 
arose  upon  a  note  given  by  a  resident  of  Louisiana,  who  had  subse- 
quently removed  to  Kentucky,  or  by  a  person  who  lived  in  Kentucky 
when  the  note  was  made,  is  a  fact  upon  which  I  cannot  satisfy  myself 
from  any  thing  to  be  found  in  the  report  of  the  case.  "We  have  already 
seen  that  where  the  maker  removes  from  one  State  to  another,  after 
the  giving  of  a  note,  the  holder  need  not  follow  him.  This  was  said 
in  Anderson  v.  Drake,  upon  the  authority  of  which  the  Louisiana  case 
was  decided.  In  the  latter  case,  the  court  say :  "  There  is  some  diffi- 
culty as  to  the  place  where  demand  is  to  be  made,  when  the  maker  of 
a  note  or  acceptor  of  a  bill  has  been  a  resident  of  the  State,  and  before 
the  time  of  payment  has  changed  his  domicil ;  but,  if  he  lives  in  an- 
other country,  the  indorsees  cannot  be  presumed  to  know  his  resi- 
dence, and  all  that  the  law  requires  of  the  holder  is  due  diligence  at 
that  place  where  the  note  is  drawn.  Thus,  in  the  case  cited  by  the 
appellant,  14  Johns.  116,  it  is  stated  by  the  court  to  have  been  pre- 
viously decided  that,  where  a  note  was  dated  at  Albany,  and  the 
drawer  of  it  afterwards  removed  to  Canada,  the  demand  where  it  was 
drawn  was  sufficient  to  charge  the  indorser."  And  it  was  held  that 
the  demand  at  New  Orleans  was  sufficient.  I  must  say  that  my  im- 
pression upon  this  case  is  that  the  maker  of  the  note  had  removed 
from  Louisiana  after  the  giving  of  the  note  ;  but,  if  the  fact  were 
otherwise,  I  think  the  decision  should  not  be  followed.  The  case  is 
not  strictly  authority,  although  harmony  in  the  decisions  of  the  sev- 
eral State  courts,  upon  such  a  point,  is  exceedingly  desirable.  But  I 
cannot  assent  to  the  principle  that  where  no  change  has  taken  place  in 
the  residence  of  the  maker,  between  the  making  of  the  note  and  the 
time  of  its  payment,  the  intervention  of  a  State  line  dispenses  with 
the  necessity  of  making  due  demand  of  payment,  or  at  all  affects  the 
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question.     I  therefore  think  the  nonsuit  was  right,  and  a  new  trial 
should  be  denied.  N'ew  trial  denied?- 


NIAGARA  DISTRICT  BANK  v.  THE  FAIRMAN  &  WILLARD 
MACHINE  TOOL  MANUFACTURING  COMPANY. 

In  the  Supbemb  Cotjet,  New  Yoek,  June,  1860. 

[Reported  in  31  Barbour,  403.] 

This  was  an  appeal  from  a  judgment  ordered  at  a  special  term,  after 
a  trial  at  the  circuit  by  the  court,  without  a  jury.  The  action  was 
brought  against  the  defendant,  which  is  a  manufacturing  corporation, 
incorporated  under  the  general  manufacturing  law  of  this  State,  as  the 
drawer  of  a  bill  of  exchange,  drawn  upon  the  firm  of  A.  Yerrington  & 
Co.  The  defendant  had  its  place  of  business  in  the  city  of  Rochester. 
A.  Yerrington  &  Co.  resided  at  Cobourg  in  Upper  Canada.  The  draft 
was  drawn  by  J.  W.  Bissell,  describing  himself  as  treasurer  of  the  de- 
fendant, payable  to  the  order  of  himself  upon  A.  Yerrington  &  Co.,  and 
addressed  to  them  at  Cobourg.  The  draft  was  accepted  by  Yerrington 
&  Co.,  payable  at  the  Bank  of  Upper  Canada,  Port  Hope.  The  draft  was 
presented  for  payment  at  the  Bank  of  Upper  Canada  in  Port  Hope. 
No  notice  of  non-payment  was  given  to  the  defendant ;  but  a  notice 
was  addressed  by  the  notary,  by  mail,  to  "  J.  W.  Bissell,  Esq.,  Rochester, 
N.  Y."  There  was  no  evidence  on  the  trial  of  any  other  presentment 
or  notice  of  non-payment  to  charge  the  defendant;  nor  was  there  any 
evidence  to  show  that  the  notice  addressed  to  Bissell  ever  came  to  the 
knowledge  of  the  defendant.  The  judge  before  whom  the  cause  was 
tried  having  rendered  a  judgment  for  the  plaintiff,  the  defendant  ex- 
cepted and  appealed  to  the  general  term. 

S.  Mathews,  for  the  appellant. 

G.  J*".  Danforth,  for  the  plaintiff. 

Bt  the  Coubt,  E.  Dakwin  Smith,  J.  The  acceptance  of  the  draft 
in  this  case  by  the  drawees,  by  writing  their  copartnership  name  upon 
it,  was  a  proper  acceptance  according  to  the  terms  of  the  bill.  Upon 
this  acceptance,  the  holders  would  have  been  bound  to  present  the  bill 
for  payment  to  the  acceptors,  at  their  place  of  residence  at  Cobourg.  But 
this  acceptance  is  of  no  avail  to  the  plaintiff;  for  it  is  not  pretended 
that  it  was  at  all  acted  upon  by  presentment  at  that  place,  or  protested 

1  Pierce  v.  Whitney,  29  Me.  188 ;  Preeman  o.  Boynton,  7  Mass.  483  (semhle) ; 
Bank  of  Orleans  v.  Wliittemore,  12  Gray,  469 ;  Spies  t.  Gilmore,  1  Comst.  321 ; 
Lightner  v.  Will,  2  W.  &  S.  140,  accord. 

Conf.  Snaith  v.  Philbrick,  10  Gray,  252.  — Ed. 
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for  non-payment  upon  personal  demand  of  the  acceptors  at  their  place 
of  residence. 

The  rights  of  the  parties,  therefore,  depend  entirely  upon  the  ques- 
tion whether  the  acceptance  of  the  bill,  also  indorsed  thereon  by  the 
drawees  in  the  words  following  :  "  Accepted  and  payable  at  the  Bank 
of  Upper  Canada,  Port  Hope,"  is  a  valid  acceptance,  so  as  to  dis- 
pense with  a  personal  demand  of  the  drawees  at  their  place  of  resi- 
dence. There  is  no  proof  in  the  case  showing  the  relative  distance 
of  Port  Hope  from  Cobourg,  the  place  of  residence  of  the  accep- 
tors ;  and,  though  the  court  maj'  not  be  bound  to  take  judicial  no- 
tice of  the  political  divisions  of  foreign  countries,  we  must  know  that 
Port  Hope  and  Cobourg  are  two  distinct  places,  and  must  neces- 
sarily consider  that  the  place  where  this  bill  was  made  payable  by 
tills  special  acceptance  thereof  was  not  the  place  of  residence  of  the 
acceptors. 

If  the  Bank  of  Upper  Canada,  where  this  bill  was  made  payable  by 
the  acceptors,  was  located  in  the  same  city  or  town  or  village  where 
such  acceptors  resided,  according  to  the  case  of  the  Troy  City  Bank  v. 
Lauman,^  the  acceptance  payable  at  such  a  bank  would  have  been  en- 
tirely proper.''  Such  acceptance  is  not  a  departure  from  the  tenor  of 
the  bill.  It  merely  fixes  a  place  of  payment  for  the  mutual  con- 
venience of  the  acceptors  and  the  holder,  and  can  work  no  possible 
injury  to  the  drawer  or  indorsers,  as  it  will  not  affect  the  time  for  the 
presentment  of  the  bill  to,  or  for  the  service  of  notice  of  non-pay- 
ment on  the  parties  entitled  to  such  notice. 

But  an  acceptance  of  a  bill  at  a  different  place  from  that  of  the 
residence  of  the  drawee,  by  necessary  implication  from  this  case  of  the 
Troy  City  Bank  v.  Lauman,  must  be  a  material  departure  from  the  bill. 
This  must  be  so  upon  principle.  The  acceptance  becomes  a  part  of 
the  bill ;  and  any  material  variance  from  the  tenor  and  import  of  the 
bill,  made  in  the  terms  or  manner  of  the  acceptance,  taken  or  assented 
to  by  the  holder,  must  be  at  his  own  risk,  and  must  discharge  the 
drawer,  if  due  presentment  is  not  afterwards  made  at  the  proper  place, 
and  due  notice  given  of  the  non-payment  of  the  bill.  This  was  the 
principle  asserted  in  the  case  of  Woodworth  v.  The  Bank  of  America,' 
where  a  promissory  note  was  made,  dated  at  Albany  and  indorsed  in 
blank.  After  the  indorsement  of  the  note,  a  memorandum  was  written 
on  the  margin,  "  Payable  at  the  Bank  of  America."     This  was  held  to 

1  19  N.  Y.  Eep.  477. 

2  Troy  Bank  v.  Lauman,  19  N.  Y.  477  ;   Myers  v.  Standart,  11  Oh.  St.  29,  accord. 
See  Sebag  v.  Abitbol,  4  M.  &  Sel.  446;  supra,  p.  23,  ii.  2. 

.Conf.  Sliuler  v.  Gillette,  12  Hun,  278.  — Ed. 
»  19  Johns.'391. 


348  NIAGARA   BANK   V.   MAKUPACTUKING   CO.       [CHAP.    VH. 

be  a  material  alteration  of  the  bill,  because  it  made  it  payable  at  a 
different  place  from  the  residence  of  the  maker,  and  dispensed  with  a 
personal  demand  upon  him  for  payment,  and  extended  the  time  for 
the  receipt  of  a  notice  of  the  dishonor  of  the  note.  This  case  is  within 
tlie  principle  of  that  case.  Port  Hope,  where  the  Bank  of  Upper 
Canada  is  located,  is,  I  understand,  distant  about  ten  miles  from 
Cobourg;  but,  so  far  as  the  proof  shows  in  this  case,  it  may  be  150 
miles  or  more.  In  such  a  case,  the  materiality  of  the  alteration  of  the 
bill  in  the  mode  of  its  acceptance  would  be  quite  apparent.  It  might 
make  a  difference  of  several  days  in  the  time  of  the  receipt  by  the 
drawer  of  the  notice  of  non-payment.  If  the  place  of  payment,  in  such 
a  case,  may  be  fixed  ten  miles  distant  from  the  place  of  residence  of 
the  acceptor,  it  may  be  100  or  150  miles  with  equal  reason.  I  think 
there  can  be  no  safe  rule  except  to  confine  the  power  of  designation, 
by  the  acceptor,  of  the  place  of  payment  to  some  place  within  the 
limits  of  his  own  city,  town,  or  village. 

This  question  is  very  elaborately  discussed  in  the  answers  of  the 
twelve  judges  of  England  to  an  inquiry  of  the  House  of  Lords  in 
the  case  of  Howe  v.  Young.  In  that  case,  all  the  judges,  in  opinions 
given  seriatim,  substantially  agreed  in  opinion  that  "  a  qualified  ac- 
ceptance, making  the  bill  payable  at  another  town,  taken  by  the.  holder 
without  the  assent  of  the  drawer,  would  discharge  the  drawer"  (see 
opinion  of  Best,  J.)  ;  and  that  such  acceptance  would  be  a  material 
departure  from  the  bill,  if  it  affected  the  question  of  time  in  making 
demand  and  giving  notice  to  the  drawer  and  indorsers.  The  same 
principle  is  asserted  in  the  case  of  Walker  v.  The  Bank  of  the  State  of 
New  York.^ 

It  is  the  right  of  the  drawer  or  indorser  of  negotiable  paper  to 
have  it  presented  to  the  acceptor  or  maker  for  payment  at  his  place 
of  residence,  unless  it  is  on  the  face  of  the  paper  originally  made 
payable  at  some  specific  place,  with  the  single  exception  ni'ade  and 
allowed  in  the  case  of  the  Troy  City  Bank  v.  Lauman,  Spies  v.  Gil- 
more,^  Anderson  v.  Drake,  Taylor  v.  Snyder. 

The  bill  of  exchange  in  this  case  was  not  properly  presented  for  pay- 
ment at  the  Bank  of  Upper  Canada,  Port  Hope,  so  as  duly  to  protest 
it  for  non-payment,  as  against  the  drawers ;  but  it  should  have  been 
presented  personally  to  the  acceptor  at  Cobourg.  It  not  having  been 
so  presented  and  notice  of  non-payment  duly  given,  the  drawers  were 
not  properly  charged  by  the  notice  given,  and  are  not  liable  on  the 
bill. 

This  view  of  the  plaintiff's  rights  as  shown  at  the  trial  being  con- 

»  13  Barb.  636.  2  1  Comst.  321. 
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elusive  of  the  case,  it  is  unnecessary  to  examine  the  other  questions 
presented.    The  judgment  should  be  reversed,  and  a  new  trial  granted. 
iVew  trial  granted,  with  costs  to  abide  the  event} 


THE  BANK  OF  RED   OAK  v.   ORVIS   and   Another. 
In  the  Supreme  CotrET,  Iowa,  June  Teem,  1876. 

[Reported  in  42  Iowa  Reports,  691.] 

Action  upon  a  promissory  note  against  the  makers  and  indorsers 
thereof,  and  to  foreclose  a  mortgage  securing  the  note.  The  cause  was 
submitted  to  the  court  without  a  jury,  and,  upon  the  facts  found, 
which  were  reduced  to  writing  and  filed,  a  judgment  was  rendered  for 
plaintiff.     Defendant  appeals. 

^.  M.  Davenport  and  Z.  T.  Fisher,  for  appellants. 

John  F.  Lacey,  for  appellee. 

Beck,  J.  It  is  first  insisted  that  the  evidence  fails  to  show  a 
demand  upon  the  makers.  We  think  the  evidence  suflSciently  sup- 
ports the  finding  of  the  court  to  the  effect  that  the  demand  was  made 
at  the  place  of  residence,  the  home,  of  both  makers.  One  was  not  at 
home ;  but,  as  the  demand  was  made  at  his  house,  and  he  had  no  place 
of  business,  it  was  sufficient.'^     1  Parsons  on  Notes  and  Bills,  423.' 

1  Myers  v.  Standart,  11  Oh.  St.  29  (semUe),  accord.  —  Ed. 

2  See  Brown  v.  McDermott,  5  Esp.  265;  Stivers  v.  Prentice,  3  B.  Mon.  461; 
Lanusse  v.  Massicot,  3  Mart.  261 ;  Sliamburgh  v.  Commagfere,  10  Mart.  18 ;  Milten- 
berger  v.   Spaulding,  33  Mo.  421 ;  Moodie  v.  Morrall,  1  Mill,  C.  R.   367,   accord. 

If  the  residence  of  the  drawee  or  maker  is  closed,  or  if  the  drawee  or  maker  is  away 
from  home,  having  left  no  agent  to  act  for  him,  no  further  presentment  is  necessary. 
Greatrake  w.  Brown,  2  Cranch,  C.  C.  541 ;  Ogden  o.  Cowley,  2  Johns.  274 ;  Belmont 
Bank  v.  Patterson,  17  Oh.,  78.  —  Ed. 

'  Only  so  much  of  the  case  is  given  as  relates  to  the  question  of  presentment.  — 
Eo. 
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SECTION  I.  —  Continued. 

Presentment  for  Payment  and  Acceptance  —  (continued'). 

(d)  By  whom  Presentment  should  be  made. 

OCEAN  NATIONAL  BANK  v.  LUCIEN  B.  WILLIAMS. 

In   the    Supeeme   Judicial   Court,   Massachusetts,    September 

Term,  1869. 

[Reported  in  102  Massachusetts  Reports,  141.] 

Contract  on  a  draft  drawn  on  J.  H.  Lyon  &  Brothers,  a  firm  doing 
business  in  the  city  of  New  York,  by  the  defendant,  payable  to  his 
order,  and  by  him  indorsed  to  the  plaintiffs.  J.  H.  Lyon  &  Brothers 
accepted  the  draft  payable  at  the  Grocers'  Bank  in  said  city. 

At  the  trial  in  the  Superior  Court,  before  Reed,  J.,  there  was  evi- 
dence tending  to  show  that  William  R.  DeWolf,  a  clerk  of  John 
Hopper,  a  notary  public,  made  presentment  and  a  demand  for  pay- 
ment of  the  draft  at  the  Grocers'  Bank,  on  the  day  on  which  it 
became  due.  DeWolf  testified  that  he  knew  of  no  other  presentment 
or  demand  for  payment,  and  none  other  was  shown.  He  also  testified 
"that  it  was  the  custom  in  the  city  of  New  York  for  the  clerks  of 
notaries  to  present  and  demand  payment  of  drafts,  and  for  the  notary 
to  protest  upon  such  presentment  and  demand,  if  payment  was 
refused ;  and  that  in  this  case  he  filled  the  notice  of  protest  and  mailed 
it,  the  signature  of  the  notary  thereto  being  printed  upon  the  blank 
notice." 

This  notice,  which  was  introduced  in  evidence,  was  as  follows  :  — 

"United  States  of  America,  State  of  New  York,  ss.  I,  John 
Hopper,  notary  public,  duly  commissioned  and  affirmed,  dwelling  in 
the  city  of  New  York,  do  hereby  certify  that  on  the  12th  day  of  Jan- 
nary,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
one,  at  the  request  of  the  Ocean  Bank  of  the  city  of  New  York,  the 
original  draft  hereunto  annexed  was  duly  presented  at  the  Grocers' 
Bank  to  the  paying  teller,  and  demanded  payment,  which  was  refused. 
Whereupon  I,  the  said  notary,  at  the  request  aforesaid,  did  protest, 
and  by  these  presents  do  publicly  and  solemnly  protest,  as  well  against 
the  drawers,  acceptors,  and  indorsers  of  the  said  draft,  as  against  all 
others  whom  it  doth  or  may  concern,  for  exchange,  re-exchange,  and 
all  costs,  damages,  and  interest  already  incurred  "and  to  be  hereafter 
incurred,  for  want  of  payment  of  the  same.     Thus  done  and  pro- 
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tested  in  the  city  of  New  Tort,  aforesaid,  in  the  presence  of  John 
Doe  and  Richard  Roe,  witnesses.  J.  Hoppek, 

"In  testimonium  veritatis.  Notary  Public,  Ocean  JBank.^^ 

[Seal.] 

William  E.  Boies  testified  "  that  he  was  a  practising  lawyer  in  the 
city  of  New  York;  that  it  was  the  custom  for  presentment  and 
demand  of  payment  of  drafts  to  be  made  by  notaries'  clerks ;  that  he 
knew  of  no  difference  in  the  custom,  whether  the  bills  were  inland  or 
foreign  ;  and  that  his  attention  had  never  been  called  to  the  custom  as 
to  foreign  bills  particularly." 

On  this  evidence,  there  being  none  other  bearing  upon  the  question 
of  presentment,  demand,  and  protest,  the  judge  ruled  that  the  action 
could  not  be  maintained,  ordered  a  verdict  for  the  defendant,  and 
reported  the  case  for  the  determination  of  this  court. 

H.  JB.  Stevens,  for  the  plaintiffs. 

A.  L.  Soule,  for  the  defendant. 

Ambs,  J.  The  draft  declared  upon,  having  been  drawn  by  a  person 
residing  in  this  State  upon  persons  residing  in  another  State,  is  a 
foreign  bill ;  and,  in  order  to  charge  the  drawer,  it  is  necessary  to 
show  that  it  was  dulyand  regularly  protested  for  non-payment.  The 
fact  of  non-payment,  in  such  a  case,  can  only  be  proved  by  protest, 
and  cannot  be  supplied  by  witnesses,  or  in  any  other  way.*  Phoenix 
Bank  v.  Hussey,^  Buckner  v.  Finley.'  In  this  case,  there  seems  to  be 
no  competent  evidence  of  this  essential  fact.  There  is  nothing  on  the 
face  of  the  report,  or  in  the  terms  of  the  notarial  certificate,  to  indi- 
cate that  the  notary  personally  presented  the  draft  for  payment.  It 
is  true,  he  certifies  that  it  was  duly  presented  and  payment  demanded ; 
but  the  report  finds  that  the  presentment  and  demand  were  made  by 
the  notary's  clerk,  and  not  by  the  notary  himself,  and  that  no  other 
presentment  or  demand  was  in  fact  made.  But  it  is  well  settled  that, 
by  the  common  law  and  according  to  the  uniform  practice  of  this 
Commonwealth,  the  duties  of  a  notary  must  be  performed  by  himself 
personally,  and  not  by  a  clerk  or  deputy.  Cribbs  v.  Adams.*  No 
attempt  was  made  at  the  trial  to  show  that  the  general  rule  of  law 
upon  this  point  has  been  modified  by  any  local  statute  of  the  State  of 
New  York ;  and,  in  the  absence  of  all  evidence  to  the  contrary,  we 
must  presunie  the  general  commercial  law  of  that  State  to  be  the 
same  substantially  with  our  own.     The  plaintiff  wholly  failed  to  prove 

1  See  supra,  p.  114,  note  1,  and  also  State  Bank  v.  Hayes,  3  Ind.  400;  Commercial 
Bank  v.  Barksdale,  36  Mo.  563 ;  Commercial  Bank  v.  Varnum,  49  N.  Y.  269,  accord. 
—  Ed. 

2  12  Pick.  483.  »  2  Pet.  586.  *  13  Gray,  597. 
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the  existence  of  any  well  settled  local  usage  ^  in  New  York,  that  would 
authorize  a  notary  in  the  case  of  a  foreign  bill  to  make  a  presentment 
and  demand  of  payment  by  his  clerk  or  deputy,  and  to  certify  and 
authenticate  notarial  acts  so  performed,  in  the  same  manner  as  if  he 
had  performed  them  himself.  The  witnesses  who  testify  that  it  is 
customary  in  the  city  of  New  York  for  the  clerks  of  notaries  to  pre- 
sent and  demand  payment  of  drafts,  and  for  notaries  to  protest  upon 
such  presentment  and  demand,  wholly  fail  to  give  any  information 
upon  the  point  whether  that  custom  applies  to  and  includes  the  case 
of  foreign  bills.  One  of  them  says  that  his  attention  had  never  been 
called  to  that  distinction,  and  the  other  makes  no  allusion  to  it.  It 
hardly  need  be  said  that  a  local  usage,  in  derogation  of  the  general 
rules  of  law,  requires  clearer  and  better  evidence  of  its  existence  and 
validity.  Judgment  on  the  verdict.^ 

'  Evidence  of  a  usage  to  present  a  foreign  bill  by  a  notary's  clerk  or  deputy  is 
deemed  admissible.     McClane  r.  Fitch,  4  B.  Men.  599;  Chenowith  t-.  Chamberlin, 

6  B.  Men.  60;  Bank  of  Kentucky  v.  Garey,  6  B.  Men.  626;  Miltenberger  v.  Spauld- 
ing,  33  Mo.  421 ;  Commercial  Bank  v.  Varnum,  49  N.  Y.  269 ;  Carter  v.  Union  Bank, 

7  Humph.  548;  Nelson  v.  Fotterall,  7  Leigh,  179.  —  Ed. 

^  Leftley  v.  Mills,  4  T.  R.  170,  175  (semble) ;  Sacrider  v.  Brown,  3  McL.  481 ;  Mc- 
Clane V.  Fitch,  4  B.  Mon.  599  [semble] ;  Chenowith  v.  Chamberlin,  6  B.  Mon.  60 ; 
Bank  of  Kentucky  v.  Garey,  6  B.  Mon.  626;  Cribbs  v.  Adams,  13  Gray,  597;  Car- 
michael  v.  Bank  of  Pa.,  5  Miss.  567 ;  Ellis  v.  Commercial  Bank,  8  Miss.  294  ;  Milten- 
berger V.  Spaulding,  33  Mo.  421 ;  Commercial  Bank  v.  Barksdale,  36  Mo.  563  ;  Com- 
mercial Bank  u.  Varnum,  49  N.  Y.  269 ;  Carker  u.  Union  Bank,  7  Humph.  548 ; 
Locke  V.  Huling,  24  Tex.  311,  accord. 

See  Atwell  v.  Grant,  11  Md.  101 ;  Nelson  v.  Fotterall,  7  Leigh,  179 ;  Poole  v. 
Dicas,  1  B.  N.  C.  649 ;  Sutton  u.  Gregory,  Peake,  Add.  150.  Chitty,  Bills,  9th  ed. 
p.  459,  note  z,  contains  a  correspondence  between  Mr.  Chitty  and  tlie  London  and 
Liverpool  notaries  as  to  the  propriety  of  presentment  of  a  foreign  bill  by  a  notary 
clerk. 

The  formal  protest  must  be  drawn  up  by  the  notary  himself.  Sacrider  v.  Brown, 
8McL.  481.  — Ed. 
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SECTION  1.  — Continued. 

Presentment  for  Payment  and  Acceptance  —  (^continued). 

(e)  To  WHOM  Presentment  bhould  be  made. 

BROWN  V.  TURNER. 
In  the  Supreme  Couet,  Alabama,  Januaet  Term,  1849. 

[Reported  in  15  Alabama  Reports,  832.] 

Error  to  the  County  Court  of  Choctaw.  Before  the  Hon.  George 
F.  Smith,  J. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 

tT.  A.  Campbell,  for  plaintiff  in  error.' 

Bargain,  J.  This  was  an  action  of  assumpsit,  on  a  bill  of  exchange, 
brought  by  the  indorsee  against  the  drawer.  It  is  objected  that  the 
declaration  does  not  show  that  payment  was  demanded  of  Austill  & 
Marshall,  the  acceptors.  The  averment  is  "that,  when  said  bill  became 
due  and  payable,  to  wit,  on  the  12th  day  of  November,  1844,  to  wit, 
in  the  city  of  Mobile,  the  said  bill  was  presented,  and  shown  by  John 
A.  Hitchcock,  a  notary  public,  to  the  agent  of  said  Marshall,  one  of 
the  firm  of  Austill  &  Marshall,  both  Austill  and  Marshall  being  absent 
from  the  city,  and  their  partnership  being  dissolved,  and  payment 
thereof  demanded." 

We  think  the  declaration  shows  a  sufficient  demand.  It  is  said  that, 
if  the  acceptance  be  by  partners,  then  the  presentment  for  payment 
should  be  made  at  their  place  of  business,  or  at  the  dwelling  of  either 
of  the  partners.     Story  on  Bills,  §  362;  Bayley  on  Bills,  285,  286. 

A  demand  of  payment  of  one  is  a  demand  of  all ;  ^  nor  can  the  dis- 
solution of  their  partnership  before  the  bill  falls  due  vary  the  rule,  or 
render  it  necessary  that  a  separate  demand  should  be  made  of  each.' 
As  both  members  of  the  firm  were  absent  from  the  city,  a  demand  of 
the  agent  of  one  is  sufficient  to  charge  the  drawer.* 

JLet  the  judgment  be  reversed,  and  the  cause  remanded. 

1  The  argument  of  counsel  for  the  plaintiff  in  error,  has  been  omitted,  and  also 
a  portion  of  the  opinion  relating  to  a  question  of  procedure,  in  which  the  courts 
reversed  the  judgment  of  the  court  below.  —  Ed. 

2  Mt.  Pleasant  Bank  v.  McLeran,  26  Iowa,  306 ;  Shed  v.  Brett,  1  Pick.  401 ; 
Hunter  v.  Hempstead,  1  Mo.  67;  Erwin  v.  Downs,  15  N.  Y.  575,  accord.  — 'Ed. 

3  Greatrake  v.  Brown,  2  Cranch,  C.  C.  541 ;  Crowley  v.  Barry,  4  Gill,  194 ;  Fourth 
Bank  v.  Heuschen,  52  Mo.  207  ;  Cayuga  Bank  v.  Hunt,  2  Hill,  635 ;  Gates  v.  Bee- 
cher,  60  N.  Y.  518,  accord.  —  Ed. 

*  Philips  V.  Astling,  2  Taunt.  206,  accord.  —  Ed. 

vrtj.     Tl.  23 
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SECTION  I. —Continued. 

Presentment  for  Payment  and  Acceptance  —  (^continued). 

(f)  Mode  of  Presentment. 

SAUNDERSON   and   Others   v.  Judge. 
Isr  THE  Common  Pleas,  Mat  18,  1795. 

[Reported  in  2  Henry  Blachstone,  509.] 

This  was  an  action  on  a  promissory  note,  made  by  Sharp,  to  Wil- 
kinson or  order,  who  indorsed  it  to  Judge,  he  to  Sanders  &  Co.,  and 
Sanders  &  Co.  to  Saunderson  &  Co.,  bankers  in  Southwark,  to  cover 
acceptances  which  they  had  given  on  account  of  Sanders  &  Co.  At 
the  foot  of  the  note,  there  was  a  memorandum  by  Sharp  that  he  would 
pay  it  at  the  house  of  Saunderson  &  Co.,  with  whom  he  had  a  cash 
account.  Some  time  before  the  note  became  due,  Sharp  had  absconded  ; 
and  on  the  day  when  it  was  due  Saunderson  &  Co.  wrote  by  the  post 
to  Judge,  giving  him  notice  of  the  non-payment,  and  demanding  pay- 
ment of  him,  but  there  was  no  other  evidence  of  the  notice  than  the 
putting  the  letter  into  the  post-ofSce.  They  had  made  no  previous 
demand  on  Sharp,  not  knowing  where  to  find  him,  having  directed 
several  letters  to  him  at  his  usual  place  of  abode,  which  were  returned 
with  the  post-mark  upon  them,  denoting  that  no  such  person  was  to  be 
found ;  and,  believing  him  to  be  insolvent,  as  he  had  kept  an  account 
with  them,  but  had  then  no  effects  in  their  hands.  The  declaration 
was  in  the  usual  form,  by  the  indorsee  against  the  indorser  of  a  prom- 
issory note,  without  stating  that  it  was  to  be  paid  at  the  house  of  Saun- 
derson &  Co.  At  the  trial,  the  plaintiffs  were  nonsuited,  on  the  ground 
that  it  was  incumbent  on  them  to  prove  an  actual  demand  on  the 
maker  of  the  note.  There  was  also  a  doubt  raised  as  to  the  considera- 
tion ;  but  nothing  turned  upon  it. 

A  rule  having  been  granted  to  show  cause  why  there  should  not  be 
a  new  trial,  Le  Ulanc,  Serjt.,  showed  cause,  contending  that  the  non- 
suit was  proper  :  first,  because  the  note  was  not  presented  to  Sharp  for 
payment  by  the  plaintiffs,  and  therefore  the  averment  in  the  declara- 
tion that  it  was  so  presented  was  not  proved  ;  and,  secondly,  because 
it  was  not  proved  that  the  defendant  received  the  letter  which  was 
put  into  the  post-ofSce,  advising  him  of  the  non-payment  by  Sharp. 

Bond,  Serjt.,  in  favor  of  the  rule,  said  :  "  that,  as  by  the  terms  of  the 
note  the  money  was  to  be  paid  at  the  house  of  Saunderson  &  Co.,  it  was 
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there  that  it  was  to  be  presented  for  payment.  If  Judge,  instead  of 
indorsing  the  note  to  Saunderson  <fe  Co.,  had  there  demanded  payment 
of  it  himself,  it  would  have  been  sufficient ;  but,  as  it  was  indorsed  to 
Saunderson  &  Co.,  they  could  not  make  a  demand  upon  themselves,  and 
Sharp  was  nowhere  to  be  found.  As  to  the  proof  of  the  averment  in 
the  declaration  that  the  note  was  presented  to  Sharp  for  payment,  in 
all  actions  on  bills  of  exchange  and  promissory  notes,  due  diligence 
used  by  the  holder  to  obtain  payment  from  the  acceptor  of  the  one 
and  the  maker  of  the  other  is  evidence  to  support  the  averment. 
With  respect  to  the  other  objection,  the  putting  of  the  letter  to  Judge 
into  the  post-office,  the  day  when  the  note  became  due,  was  clearly 
evidence  of  notice  to  him. 

Per  Curiam.  It  was  no  part  of  the  contract  in  this  case  that  the 
note  should  be  paid  at  the  house  of  Saunderson  &  Co.,  and  therefore 
that  was  not  necessary  to  be  stated  in  the  declaration.  But  the  maker 
merely  appointed  the  house  of  his  banker  as  the  place  where  he  was 
to  be  called  upon  for  payment,  and  where  it  would  be  paid.  Yet  this 
was  both  an  undertaking  that  there  should  be  cash  there,  and  also  an 
order  to  the  bankers  to  pay  it.  It  is  not  necessary  that  a  demand 
should  be  personal :  it  is  sufficient  if  it  be  made  at  the  house  of  the 
maker  of  the  note ;  and  it  is  the  same  thing,  in  effect,  if  it  be  made  at 
the  place  where  he  appoints  it  to  be  made.  If  Judge  had  been  the 
holder  of  the  note,  it  would  have  been  enough  for  him  to  have  pre- 
sented it  for  payment  at  the  house  of  Saunderson  &  Co.  And,  as  they 
at  whose  house  it  was  to  be  paid  were  themselves  the  holders  of  it,  it 
was  a  sufficient  demand  for  them  to  turn  to  their  books  and  see  the 
maker's  account  with  them,  and  a  sufficient  refusal  to  find  that  he  had 
no  effects  in  their  hands.^  As  to  the  notice  to  the  defendant,  the  send- 
ing of  the  letter  by  the  post  was  sufficient  evidence  of  that  notice.^ 

Mule  absolute. 

1  Bailey  v.  Porter,  14  M.  &  W.  44 ;  U.  S.  Bank  v.  Smith,  11  Wheat.  171 ;  Fuller- 
ton  V.  U.  S.  Bank,  1  Pet.  604;  U.  S.  v.  Carneal,  2  Pet.  543;  Roberts  v.  Mason,  1  Ala. 
373 ;  Allen  v.  Miles,  4  Harringt.  234 ;  Maurin  v.  Perot,  16  La.  276 ;  Berkshire  Bank 
V.  Jones,  6  Mass.  524 ;  Folger  v.  Chase,  18  Pick.  63  ;  Graham  v.  Sangston,  1  Md.  69; 
People's  Bank  v.  Brooke,  31  Md.  7  (semUe) ;  Goodloe  v.  Godley,  21  Miss.  233 ;  Nichols 
V.  Goldsmith,  7  Wend.  160;  Ogden  „.  Dobbin,  2  Hall,  112;  Woodin  v.  Foster,  16 
Barb.  146 ;  Gillett  v.  Averill,  5  Den.  85 ;  Bank  of  Syracuse  v.  HoUister,  17  N.  Y.  46 ; 
Merchants'  Bank  v.  Elderkin,  25  N.  Y.  178;  State  Bank  v.  Flagg,  1  Hill  (S.  Ca.) 
177  ;  Lafayette  Bank  ...  McLauglilin,  4  West.  L.  J.  76 ;  State  Bank  «.  Napier,  6 
Humph.  270 ;  Apperson  v.  Union  Bank,  4  Coldw.  445,  accord. 

But  the  physical  presence  of  a  bill  in  the  bank  where  it  is  payable,  without  the 
knowledge  of  the  bank,  does  not  constitute  a  presentment  of  the  bill.  Chicopee  Bank 
V.  Philadelphia  Bank,  8  Wall.  641.  —Ed. 

"  Dobree  v.  Eastwood,  3  C.  &  P.  250 ;  Pack  v.  Alexander,  3  M.  &  Sc.  789;  Stocken 
V.  Collin,  7  M.  &  W.  515 ;  Woodcock  v.  Houldsworth,  16  M.  &  W.  124;  Kufh  v.  Wes- 
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CHEEK,  Gent.,  v.  ROPER. 

At  Nisi  Peitjs,  coeam  Loed  Ellenboeotjgh,  C.  J.,  December  7, 

1804. 

[Reported  in  5  Espinasse,  175.] 

Assumpsit  on  a  bill  of  exchange  against  defendant  as  drawer. 

The  declaration  stated  in  the  usual  form  that  the  defendant  drew 
his  bill  of  exchange  for  £60  on  one  J.  Hammond,  tanner,  in  Bristol, 
which  was  duly  shown  and  presented  to  the  said  Hammond  for  his 
acceptance,  &c.,  who  refused  to  accept  or  pay  the  same,  by  reason 
whereof  the  defendant  became  liable. 

To  prove  the  fact  of  the  bill  having  been  presented  to  Hammond 
for  his  acceptance,  the  plaintiff  proved  that  the  bill  was  sent  by  the 
witness,  who  was  called,  who  carried  it  to  the  place  which  was  de- 
scribed to  him  as  Hammond's  house :  he  offered  it  to  some  person  in  a 
tan-yard,  who  refused  to  accept  it ;  but  he  did  not  know  Hammond's 
person,  nor  could  he  swear  that  the  person  to  whom  he  offered  the  bill 
was  he,  or  represented  himself  to  be  so. 

Loed  Ellenboeoitgh  said  that  the  allegation  respecting  the  bill 
was  a  material  one,  as  the  drawer  could  only  become  liable  on  the 
acceptor's  default,  which  default  must  be  proved.  That  the  evidence 
here  offered  proved  no  demand  on  Hammond  and  was  therefore  in- 
sufficient, so  that  the  plaintiff  could  not  recover  on  the  bill.  Some 
evidence  must  be  given  of  an  application  to  the  party  first  liable.^ 

ton,-3  Esp.  54  ;  Knott  v.  Venable,  42  Ala.  186;  Bell  v.  Hagerstown  Bank,  7  Gill,  216; 
Munn  V.  Baldwin,  6  Mass.  316 ;  Shed  v.  Brett,  1  Pick.  401 ;  True  v.  Collins,  3  All.  4.38 ; 
Cabot  Bank  v.  Warner,  10  All.  522  (semUe) ;  Shelburne  Falls  Bank  v.  Townsley,  102 
Mass.  177  ;  Renshaw  v.  Triplett,  2.3  Mo.  213 ;  Ellis  v.  Comm.  Bank,  8  Miss.  294 ;  Miller 
V.  Hackley,  5  Johns.  375;  Meeh.  Bank  v.  Crow,  5  Daly,  191 ;  Walker  v.  Stetson,  14 
Oh.  St.  89  (semhle) ;  Friend  v.  Wilkinson,  9  Grat.  31,  accord.  —  Ed. 

1  See  Bank  of  Washington  v.  Triplett,  1  Pet.  25,  84  ;  Wiseman  v.  Chiapella,  23 
How.  368,  377. 

In  Bank  of  Washington  u.  Triplett,  supra,  Marshall,  C.  J.,  said  (p.  34) :  "  Absence 
[of  the  drawee]  from  home,  with  a  failure  to  make  provision  for  payment  when  a 
bill  becomes  due,  is  a  failure  to  pay ;  but  absence  from  home,  when  the  holder  of  a 
bill  or  his  agent  offers  it  for  acceptance,  is  in  no  respect  culpable.  .  .  .  Had  the  bill, 
under  such  circumstances,  been  protested  for  non-acceptance,  and  returned,  the 
drawer  might  not  have  been  liable  for  it."  In  Wiseman  v.  Chiapella,  supra,  the 
court  said,  per  Wayne,  J.  (p.  377) :  "  In  making  a  demand  for  an  acceptance,  the  party 
ought,  if  possible,  to  see  the  drawee  personally,  or  some  agent  appointed  by  him  to 
accept ;  and  diligent  inquiries  must  be  made  for  him,  if  he  shall  not  be  found  at  his 
house  or  place  of  business.''  —  Ed. 
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HINE  V.  ALLELY  and  Anothee. 
In  the  King's  Bench,  April  18,  1833. 

[Reported  in  i  Barnewall  Sf  Adolphus,  624.] 

Assumpsit  by  indorsee  against  drawers  of  a  bill  of  exchange,  dated 
15th  May,  1880,  payable  to  themselves,  at  three  months,  directed  to 
"  Mr.  Peter  Perry,  No.  6  Budge  Row,  Watling  Street,"  and  accepted 
by  him.  Averment,  that  on  the  18th  of  August,  1830,  the  said  bill 
was  presented  and  shown  to  the  said  Peter  Perry  for  payment ;  and 
he  then  and  there  had  notice  of  the  indorsement,  &c.,  and  was  re- 
quested to  pay,  but  would  not,  of  which  the  defendants  had  notice. 
Plea,  the  general  issue.  At  the  trial  before  Parke,  J.,  at  the  sittings  in 
Middlesex  after  last  Hilary  term,  it  appeared  that  on  the  day  the  bill 
became  due  it  was  taken  to  No.  6  Budge  Row,  to  be  presented  on 
behalf  of  the  plaintiff ;  but  the  house  was  shut  up,  and  no  further  pre- 
sentment could  be  made.  On  the  same  day,  the  bill  was  shown  to  the 
defendants,  and  notice  given  them  of  the  dishonor.  No  other  notice 
appeared  to  have  been  given  within  proper  time.  It  was  objected, 
upon  this  evidence,  that  the  averment  in  the  declaration  that  the  bill 
was  presented  and  shown  to  Perry  was  not  made  out,  though,  if  the 
declaration  had  said  "  duly  presented  "  only,  the  proof  might  have  been 
sufficient,  Parke,  J.,  thought  there  was  a  presentment,  and  that  the 
rest  of  the  averment  might  be  rejected  as  surplusage.  It  was  further 
objected  that  the  only  notice  proved  was  given  to  the  drawers  on  the 
day  the  bill  became  due  ;  whereas,  the  whole  of  that  day  ought  to  have 
been  allowed  them  for  payment.  Parke,  J.,  overruled  this  objection 
also ;  and  a  verdict  was  found  for  the  plaintiff,  but  leave  given  to  enter 
a  nonsuit. 

Erie  now  moved  accordingly,  and  restated  the  objections. 
[Pakkb,  J.  As  to  the  first,  Hardy  v.  Woodrooffe '  is  in  point.]  At 
all  events,  the  notice  on  the  18th  was  premature.  Burbridge  v.  Man- 
ners may  be  cited  in  answer,  but  there  Lord  EUenborough  said,  "  I 
think  the  note  was  dishonored  as  soon  as  the  maker  had  refused  pay- 
ment on  the  day  when  it  became  due."  Here  the  holder  only  con- 
cluded that  the  bill  would  not  be  paid  from  finding  no  one  at  the 
house.     There  had  been  no  refusal. 

Per  Curiam.''  It  is  the  same,  if  the  house  is  shut  up  and  no  one 
there."    Both  cases  are  in  point.  Mule  refused. 

1  2  Stark.  319. 

2  Denman,  C.  J.,  Littledale,  Parke,  and  Patteson,  33. 

8  Buxton  0.  Jones,  1  M.  &  Gr.  83;  De  Wolfe  v.  Murray,  2  Sandf.  166  ;  Pierce  v. 
Struthers,  27  Pa.  249  ;  30  Pa.  139;  Strutliers  v.  KendaU,  41  Pa.  214,  accord. 
See  supra,  p.  134,  note  3.  —  Ed. 
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ALBERT  K.  BARNES  v.  DANIEL  W.  VAUGHAN. 

In  the  Supreme  Couet,  Rhode   Island,  September  Teem,  1859, 

[Reported  in  6  Rhode  Island  Reports,  259.] 

Assumpsit  against  the  defendant  as  the  indorser  of  two  promissory- 
notes  for  $600  each,  made  by  one  Nelson  C.  Northup,  and  payable, 
one  in  thirty-six,  and  the  other  in  seventy-four  months  after  date,  to 
the  order  of  the  defendant,  and  by  him  indorsed  to  the  plaintiff. 

At  the  trial  before  the  court,  to  whom  the  case  was  submitted  in 
fact  and  law,  under  the  general  issue,  it  appeared  that  the  notes,  which 
were  not  made  payable  at  any  particular  place,  had  been  left  by  the 
plaintiff  at  the  Mount  Vernon  Bank  in  Foster  for  collection  ;  and 
that  the  only  demand  of  payment  made  upon  Northup,  the  maker,  was 
by  the  usual  printed  bank  notice,  mailed  to  him  by  the  cashier  of  the 
bank,  and  directed  to  him  at  Providence,  where  he  lived,  in  the  early 
part  of  the  months  in  which  they  respectively  fell  due,  although  at 
what  times  precisely  the  cashier  of  the  bank  could  not  recollect.  Due 
notice  of  non-payment  by  the  maker  was  proved  to  have  been  given  to 
the  defendant. 

JBartlett,  for  the  plaintiff. 

Hurgess  tfc  JBrownell,  for  the  defendant.' 

BoswoETH,  J.  The  defence  to  this  suit  is  that  no  legal  and 
proper  demand  was  made  on  the  maker  of  the  note ;  and  that  there- 
fore the  indorser,  who  is  here  sued,  is  discharged.  The  rule  of  the 
common  law  is  that,  in  order  to  charge  the  indorser,  demand  must  be 
made  on  the  maker  for  payment  on  the  very  day  on  which  the  note 
becomes  due.  In  case  the  note  on  its  face  is  made  payable  at  a  par- 
ticular place,  as  at  a  bank  named,  it  is  necessary,  and  only  necessary, 
to  make  demand  at  such  place ;  but,  if  no  place  of  payment  is  named 
in  the  note  at  which  the  note  is  payable,  it  is  necessary  to  present  the 
note  to  the  maker  personally,  or  at  his  place  of  abode  or  business,  be- 
fore the  indorser  can  be  made  chargeable.  In  this  case,  no  place  of 
payment  was  mentioned  in  the  notes.  The  notes  were  left  at  the 
Mount  Vernon  Bank  for  collection ;  and  it  is  agreed  that  the  maker 
had  notice  before  the  day  of  payment  that  they  were  there  for  that 
purpose. .  This  notice  could  not  avail  to  make  the  notes  payable  at  said 
bank.  The  maker  had  not  by  the  terms  of  his  contract  agreed  to  pay 
the  notes  at  that  bank  ;  and  a  demand  there  was  no  demand  upon  him. 

^  The  arguments  of  counsel  containing  little  more  than  a  citation  of  authorities 
have  been  omitted.  — En. 
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It  was  necessary  that  demand  should  be  made  upon  him  personally,  or 
at  his  dwelling  or  place  of  business,  on  the  last  day  of  grace.    No  such 
demand  was  made,  and  the  indorser,  therefore,  was  never  charged. 
Judgment  must  therefore  be  rendered  for  the  defendant  for  his  costs.* 


JOSIAH  C.  ARNOLD  v.  HENRY  DRESSER. 

In  the  Supeemb  Judicial  Coukt,  Massachusetts,  September 

Teem,  1864. 

[Reported  in  8  Allen,  435.] 

Contract  against  the  indorser  of  a  joint  promissory  note. 

At  the  trial  in  the  superior  court,  before  Morton,  J.,  it  appeared 
that  on  the  day  when  the  note  became  due,  Theodore  S.  Stratton,  in 
behalf  of  the  plaintiff,  demanded  payment  thereof  of  the  two  promi- 
sors, but  did  not  have  the  note  in  his  possession  at  the  time  ;  and  the 
note  was  not  paid.  The  plaintiff  testified  that  on  the  same  day  he 
called  upon  the  defendant,  and  gave  notice  to  him  that  demand  had 
been  made  on  the  makers ;  that  one  of  the  makers  called  during  the 
interview,  and  both  he  and  the  defendant  said  that  the  note  should  be 
paid  soon. 

Upon  this  evidence,  the  judge  ruled  that  the  plaintiff  was  not  enti- 
tled to  recover,  and  directed  a  verdict  for  the  defendant,  which  was 
accordingly  rendered,  and  the  plaintiff  alleged  exceptions. 

S.   W.  Bishop,  for  the  plaintiff. 

J.  E.  Field,  for  the  defendant. 

1  Farmers'  Bank  v.  Duvall,  7  Gill  &  J.  78 ;  Moore  v.  Waitt,  13  N.  H.  415;  Stuck- 
ert  V.  Anderson,  3  Whart.  116 ;  Halls  v.  Howell,  Harp.  426;  Gillespie  v.  Hannahan, 
4  McC.  503. 

"  Under  the  long-established  practice  of  the  banks  of  Massachusetts,  to  issue  notices 
to  promisors,  on  the  stated  day  of  payment,  without  grace,  or  a  few  days  previous 
informing  them  that  the  note  is  in  such  bank,  that  it  will  be  payable  on  a  day  named, 
being  the  last  day  of  grace,  and  requesting  the  promisor  to  come  to  the  bank  and  pay 
it ;  if  the  note  is  in  fact  in  such  bank,  and  remains  unpaid  till  the  close  of  usual  bank 
hours  on  that  day,  it  has  been  held  to  be  dishonored,  and  notice  may  then  be  given 
to  the  indorser."    Per  Shaw,  C.  J.,  in  Mechanics'  Bank  v.  Merchants'  Bank,  6  Met.  24. 

See  also  Whitwell  v.  Johnson,  17  Mass.  449;  Grand  Bank  v.  Blanchard,  2.3  Pick. 
805 ;  Warren  Bank  v.  Parker,  8  Gray,  221,  accord. 

The  same  rule  obtains  in  Maine.  Gallagher  v.  Roberts,  11  Me.  489  ;  Maine  Bank 
V.  Smith,  18  Me.  99. 

The  forwarding  of  a  bill  by  the  holder  to  the  drawee,  with  a  request  of  payment, 
has  been  held  to  constitute  a  due  presentment.  Bond  v.  Warden,  1  Coll.  583 ; 
Bailey  v.  Bodenham,  16  C.  B.  N.  ».  288  (semble) ;  Prideaux  v.  Criddle,  L.  R.  4  Q.  B. 
455 ;  Carmichael  v.  Bank  of  Pa.,  6  Miss.  567.  See  Dale  v.  Lubbock,  1  Barnard. 
199.     See  Farwell  u.  Curtis,  3  Cent.  L.  J.  352.  —  Ed. 
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BiGELOW,  C.  J.  The  defendant  is  not  liable  as  indorser  of  the  note 
declared  on.  In  order  to  charge  him,  it  was  necessary  for  the  plaintiff 
to  show  due  presentment  and  demand  of  the  note  on  both  the  promi- 
sors ;  ^  Union  Bank  of  Weymouth,  &o.,  v.  Willis,  or  a  waiver  thereof 
by  the  defendant.  There  were  no  such  presentment  and  demand.  If 
a  note  is  made  payable  at  a  particular  place,  the  holder  must  have  it 
at  that  place  on  the  day  of  its  maturity,  in  order  to  make  due  present- 
ment ;  if  it  is  not  payable  at  a  designated  place,  the  note  must  be 
presented  to  the  promisor  at  his  usual  place  of  business  or  at  his 
dwelling-house.  But  no  valid  presentment  and  demand  can  be  made 
by  any  person  without  having  the  note  in  his  possession  at  the  time, 
so  that  the  maker  may  receive  it  in  ease  he  pays  the  amount  due, 
unless  special  circumstances,  such  as  the  loss  of  the  note  or  its  destruc- 
tion, are  shown  to  excuse  its  absence.''  Shaw  v.  Reed,'  Freeman  v. 
Boynton.* 

Nor  was  there  any  waiver  of  due  demand  by  the  defendant.  No 
such  waiver  is  made,  where  an  indorser  promises  to  pay  the  note  in 
ignorance  of  the  fact  that  he  has  been  discharged  by  the  laches  of  the 
holder,  in  not  making  due  demand  of  the  promisor,  or  where  such 
promise  is  made  under  a  misapprehension  or  mistake  of  facts  con- 
cerning the  due  presentment  and  demand  of  the  note.  Low  v.  Howard,^ 
Kelley  v.  Brown. °  In  the  case  at  bar,  the  defendant  made  the  state- 
ment on  which  the  plaintiff  relies  to  show  a  waiver,  not  only  in  igno- 
rance of  the  fact  that  the  note  Lad  not  been  duly  demanded  of  one 
of  the  promisors,  but  under  a  mistaken  belief  that  it  had  been  so 
demanded,  induced  by  the  false  statement  to  that  effect  made  to  him 
by  the  plaintiff.  Exceptions  overruled. 

1  Blake  <,.  McMillen,  33  Iowa,  150 ;  22  Iowa,  358 ;  Nave  v.  Richardson,  36  Mo. 
130 ;  Willis  v.  Green,  5  Hill,  232,  234  (semhle) ;  Gates  u.  Beeeher,  60  N.  Y.  518,  523 
{semble) ;  Greenough  v.  Smead,  3  Oh.  St.  415  (qualifying  Harris  v.  Clark,  10  Oh.  5), 
accord.  —  Ed. 

2  Musson  V.  Lake,  4  How.  262  ;  Montgomery  Bank  u.  Gaffney,  9  Ala.  153  (but 
see  Posey  u.  Decatur  Bank,  12  Ala.  802) ;  Lockwood  v.  Crawford,  18  Conn.  361 ; 
Warren  o.  Briscoe,  12  La.  472 ;  Nott  v.  Beard,  16  La.  308  ;  Nailor  v.  Bowie,  3  Md. 
251 ;  Freeman  v.  Boynton,  7  Mass.  483 ;  Shaw  v.  Reed,  12  Pick.  182 ;  Fall  River 
Bank  v.  Willard,  5  Met.  216 ;  Smith  ^.  Gibbs,  10  Miss.  479  ;  Draper  v.  Clemens,  4 
Mo.  52  ;  Bank  of  Vergennes  v.  Cameron,  7  Barb.  143 ;  Etheridge  v.  Ladd,  44  Barb. 
69 ;  Crandall  v.  Schroeppel,  1  Hun,  557;  Ocean  Bank  v.  Fant,  60  N.  Y.  474,  accord. 

Tredick  v.  Wendell,  1  N.  H.  80,  contra. 
Conf.  Kenworthy  v.  Hopkins,  1  Johns.  Cas.  107.  —  Ed. 
8  12  Pick.  132.  ■»  7  Mass.  483. 

5  11  Cush.  268.  6  5  Gray,  108. 
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A.  LANGENBERGER,  L.  BLOCHMAN,  J.  CERF,  axd 
B.  DREYFUS  v.  H.  KROEGER. 

In  the  Supkbmb  Couet,  California,  Apeil,  1874. 

[Reported  in  48  California  Reports,  147.] 

By  the  Court,  Crockett,  J.'  The  defendant,  residing  at  Ana- 
heim, made  and  delivered  to  one  Smith,  for  the  plaintiffs,  a  draft  on 
Leopold  Kahn,  of  San  Francisco,  for  six  hundred  and  twenty-two 
dollars,  payable  to  the  order  of  the  plaintiffs,  but  specified  no  partic- 
ular kind  of  money  in  which  it  was  to  be  paid.  On  receiving  the 
draft,  Smith,  without  the  authority  of  the  defendant,  and,  so  far  as 
the  evidence  shows,  vsrithout  the  knowledge  or  authority  of  the  plain- 
tiffs, wrote  across  the  face  of  it  in  red  ink  the  words  "  Payable  in 
United  States  gold  coin."  The  court  finds  that,  on  receiving  the 
draft  at  San  Francisco,  the  plaintiffs  presented  it  to  Kahn,  and 
demanded  payment  in  gold  coin,  which  he  refused,  but  tendered  pay- 
ment in  silver  coin,  which  the  plaintiffs  declined  to  accept.  Thereupon, 
the  draft  was  delivered  to  a  notary,  who  presented  it  to  Kahn  for  pay- 
ment, which  was  refused,  and  the  draft  was  protested,  of  which  the 
defendant  was  duly  notified.  There  is  nothing  to  show  that  payment 
was  tendered  to  the  notary  in  silver  or  currency,  nor  any  direct  evi- 
dence that  he  demanded  payment  in  gold.  All  the  direct  evidence  in 
respect  to  the  demand  and  protest  by  the  notary  is  contained  in  his 
oflScial  certificate,  in  which  he  states  that  he  demanded  payment,  and 
that  it  was  refused. 

The  action  is  to  recover  the  amount  of  the  draft;  and,  a  judgment 
having  been  entered  for  the  defendant,  the  plaintiffs  appeal. 

There  was  no  evidence  as  to  the  nature  or  extent  of  Smith's  agency 
for  the  plaintiffs ;  nor  any  tending  to  prove  that,  when  they  presented 
the  draft  for  payment  and  demanded  gold,  they  had  any  notice  or 
information  that  the  words  across  the  face  of  the  draft  were  written 
without  the  authority  of  the  drawer.  In  the  absence  of  all  proof  on 
the  point,  it  cannot  be  inferred  that  Smith  was  acting  within  the 
scope  of  his  agency,  in  writing  these  words  across  the  draft,  and  the 
plaintiffs  are  not  bound  by  or  responsible  for  his  unauthorized  act, 
unless  they  subsequently  adopted  and  ratified  it,  with  a  knowledge  ot 
all  the  facts ;  and  there  was  no  proof  of  such  ratification.  It  was, 
therefore,  the  unauthorized  act  of  a  stranger,  having  no  interest  in  the 
transaction,  and  did  not  vitiate  the  draft.     But,  in  order  to  hold  the 

'  AU  that  is  material  to  an  understanding  of  the  case  being  contained  in  the 
judgment  of  the  court,  the  rest  of  the  case  has  been  omitted.  —  Ed. 


362  LANGENBBRGEE   ET   AL.    V.    KEOEGEE.       [CHAP.    VH. 

drawer,  it  was  incumbent  ou  the  plaintiffs  to  make  a  proper  demand 
of  payment,  and  to  give  due  notice  of  non-payment.  As  the  draft 
specified  no  particular  kind  of  money  in  which  it  was  payable,  it  might 
have  been  paid  in  legal  tender  notes ;  and  it  was  not  competent  for 
either  of  the  parties  to  prove  by  parol  that  it  was  understood  and 
agreed  that  it  should  be  paid  either  in  gold  or  silver.  To  admit  such 
evidence  would  be  to  contradict  or  vary  the  written  instrument ;  and 
proof  of  a  mercantile  usage  cannot  supersede  a  positive  rule  of  law. 
The  drawee  was,  therefore,  at  liberty  to  pay  the  draft  in  legal  tender 
notes ;  and,  if  the  plaintiffs  demanded  payment  in  gold  only,  this  was 
not  a  sufficient  demand.  They  were  authorized  to  demand  payment 
according  to  the  tenor  of  the  draft,  and  not  otherwise ;  and,  if  the 
demand  was  limited  to  gold  coin,  it  was  not  sufficient  to  hold  the 
drawer.  It  is  said,  however,  that  it  appears  from  the  certificate  of 
the  notary  that  be  demanded  payment  generally ;  and  that  the  pre- 
sumption is  he  performed  his  duty,  and  demanded  payment  accord- 
ing to  the  tenor  of  the  draft,  disregarding  the  words,  "  Payable  in 
United  States  gold  coin,"  written  across  the  face  of  it.  The  finding 
on  this  point  is  not  very  satisfactory,  and  is  to  the  efieot  that  the  draft 
was  duly  presented  by  the  notary,  and  payment  was  demanded  and 
refused,  and  notice  du[j  given  ;  and  then  the  court  adds,  but  there  is 
no  evidence  that  he  notified  the  payee  (meaning  doubtless  the  drawee) 
to  disregard  the  words,  "  Payable  in  United  States  gold  coin,"  or  that 
he  did  not  demand  gold  coin.  In  effect,  this  is  a  finding  that,  in  the 
opinion  of  the  court,  the  demand  by  the  notary  was  for  gold  coin ;  a 
conclusion  which,  we  think,  was  justified  by  the  evidence.  The  plain- 
tiffs demanded  payment  in  gold,  and  now  assert  in  their  complaint 
that  such  was  the  understanding  of  the  parties ;  and,  when  payment  in 
that  currency  was  refused,  they  placed  the  draft  in  the  hands  of  the 
notary,  without  instructions,  so  far  as  the  proof  shows,  in  respect  to  the 
nature  of  the  demand  he  was  to  make.  Finding  the  words  "  Payable 
in  United  States  gold  coin  "  written  across  the  face  of  the  draft,  he 
doubtless  concluded,  and  very  naturally,  that  they  were  placed  there  by 
the  authority  of  the  drawer.  The  jjlaintiffs,  believing  they  were  entitled 
to  demand  gold,  had  declined  to  accept  payment  in  silver ;  and  it  is 
altogether  improbable  that  they  would  have  received  legal  tender 
notes,  which  were  still  less  valuable.  Under  these  circumstances, 
there  is  a  strong  presumption  that  the  notary  was  instructed  to 
demand  gold.  But,  if  he  had  no  instructions  except  to  demand  pay- 
ment, it  could  not  reasonably  be  inferred  that  he  disregarded  the 
words  written  across  the  face  of  the  draft.  In  the  absence  of  evidence 
to  the  contrary,  the  presumption  is  he  demanded  payment  according  to 
the  face  of  the  draft,  which  was  apparently  payable  in  gold  coin.    A 
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demand  of  this  character  by  the  notary  was  not  more  effectual  to 
charge  the  drawer  than  a  similar  demand  by  the  plaintiff.  The  vice 
of  the  demand  is  that  it  is  not  in  accordance  with  the  tenor  of  the 
draft,  as  drawn  by  the  maker ;  and,  in  the  absence  of  a  proper  demand, 
there  is  nothing  to  charge  the  drawer. 

Judgment  and  order  affirmed} 

1  Conf.  Eastman  v.  Turman,  24  Cal.  379;  Chase  v.  Evoy,  49  Cal.  467;  Gregg  r. 
George,  16  Kas.  546.  —  Ed. 


By  the  custom  of  merchants  the  drawee  is  entitled  to  24  hours  in  which  to  decide 
whether  to  accept  a  bill  or  not.  Accordingly,  if  he  desires  the  time,  the  holder 
should  leave  the  bill  with  him  for  this  period.  Bellasis  v.  Hester,  1  Ld.  Ray.  280 ; 
Ingram  v.  Forster,  2  Smith,  243 ;  Bank  of  Van  Diemen's  Land  v.  Victoria  Bank, 
L.  R.  3  P.  C.  626 ;  Wilcox  v.  Beal,  3  La.  An.  481 ;  Case  v.  Burt.  16  Mich.  82 ;  Over- 
man 0.  Hoboken,  31  N.  J.  563 ;  Montgomery  Bank  «.  Albany  Bank,  8  Barb.  899 ; 
Connelly  v.  McKean,  64  Pa.  113.     See  also  Mitchell  v.  De  Grand,  1  Mas.  176.  —  Ed. 
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SECTION    II. 

Notice  of  Dishonor, 
(a)  What  the  Notice  most  contaik. 

SOLARTE  AND  Others  v.  PALMER  and  Anothee. 
In  the  House  of  Loeds,  June  17,  1834. 

[Reported  in  1  Bingham's  New  Cases,  194.] 

This  was  an  action  by  the  holders  against  the  indorsers  of  a  bill  of 
exchange  for  £683,  drawn  the  25th  of  April,  1825,  by  Joseph  Keats  on, 
and  accepted  by,  Daniel,  Jones,  &  Co.,  payable  at  Williams,  Burgess, 
&  Co.'s,  eight  months  after  date. 

Payment  having  been  refused  by  the  acceptors  when  the  bill  became 
due,  the  attorneys  of  the  holders  wrote  to  Palmer  and  Bouch,  the 
indorsers,  as  follows  :  — 

"  Gentlemen,  —  A  bill  for  £683,  drawn  by  Mr.  Joseph  Keats  upon 
Messrs.  Daniel,  Jones,  &  Co.,  and  bearing  your  indorsement,  has  been 
put  into  our  bands  by  the  assignees  of  Mr.  J.  R.  de  Alzedo,  with  direc- 
tions to  take  legal  measures  for  the  recovery  thereof,  unless  immedi- 
ately paid  to,  gentlemen,  your  obedient  servants, 

J.  and  S.  Peaece." 

At  the  trial  of  the  cause  before  Lord  Tenterden,  the  only  question 
was,  whether  this  letter  amounted  to  notice  of  the  dishonor  of  the 
bill,  without  which  notice  the  indorser  would  not  be  responsible. 
Upon  that  point.  Lord  Tenterden  felt  himself  bound  at  Nisi  Prius  by 
the  decision  in  Hartley  v.  Case,^  where  it  was  held  that  a  notice  of  the 
dishonor  of  a  bill  of  exchange  must  contain  an  intimation  that  payment 
of  the  bill  had  been  refused  by  the  acceptor,  and,  therefore,  that  a 
letter  merely  containing  a  demand  of  payment  was  not  a  sufficient 
notice.  However,  observing  that  the  sum  was  lai-ge  and  the  question 
of  importance,  he  suggested  that  the  defendant  might  tender  a  bill  of 
exceptions,  as  the  readiest  mode  of  obtaining  the  opinion  of  the  highest 
tribunal. 

A  bill  of  exceptions  was  tendered  and  sealed  accordingly,  and 
argued  in  the  Court  of  Exchequer  Chamber,  when  that  court  unani- 
mously confirmed  the  authority  of  Hartley  v.  Case,  and  held  that  a 

1  4  B.  &  C.  339. 
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letter  demanding  payment  and  threatening  proceedings  at  law  did  not 
amount  to  notice  of  the  dishonor  of  the  bill.     See  7  Bingh.  530. 

From  this  decision,  an  appeal  was  made  to  the  House  of  Lords,  and, 
the  judges  being  summoned  to  hear  the  argument, 

F.  Pollock  and  Jt.  V.  Richards,  for  the  plaintiff,  contended  that  too 
much  weight  had  been  ascribed  in  the  Exchequer  Chamber  to  the 
authority  of  Hartley  v.  Case,  a  decision  which  was  at  variance  with 
the  opinions  and  practice  of  all  commercial  men.  There  was  no  set- 
tled form  prescribed  for  giving  notice  of  the  dishonor  of  a  bill ;  and, 
when  the  holder  threatened  to  proceed  at  law  against  the  indorser 
unless  the  bill  were  paid,  it  was  a  necessary  inference  that  the  bill  had 
been  dishonored.  In  Tindal  v.  Brown,^  Buller,  J.,  said  that  a  notice 
of  this  sort  "  must  import  that  the  holder  considers  the  indorser  as 
liable,  and  expects  payment  from  him."  Such  was  the  import  of  the 
plaintiff's  notice ;  and  it  was,  therefore,  a  sufficient  notice  of  dishonor. 
Bayley  on  Bills,  4th  ed.  206. 

Whately,  for  the  defendants,  was  stopped ;  and 

Park,  J.,  declared  the  unanimous  opinion  of  the  judges  present,^ 
that  the  letter  of  the  plaintiff's  attorneys  did  not  amount  to  notice  of 
the  dishonor  of  the  bill,  as  such  a  notice  ought,  in  express  terms  or  by 
necessary  implication,  to  convey  full  information  that  the  bill  had  been 
dishonored.     The  following  day 

LoED  Beottgham,  C,  said  the  judgment  of  the  court  below  must  be 
affirmed  with  costs  not  exceeding  £350,  on  the  ground  that,  after  the 
decision  of  Hartley  v.  Case,  and  the  sanction  given  to  the  authority  of 
that  decision  by  the  unanimous  judgment  of  the  Court  of  Exchequer 
Chamber  and  the  fifth  edition  of.Bayley  on  Bills,  the  present  case  was 
too  clear  for  an  appeal.  Judgment  affirmed? 

1  1  T.  R.  167. 

2  Williaraa,  BoUand,  Alderson,  BB.,  Patteson,  Taunton,  Littledale,  Vaughan, 
Gaselee,  Park,  JJ. 

s  In  Hartley  v.  Case,  4  B.  &  C.  339 ;  Boulton  v.  Welsh,  3  B.  N.  C.  688  (overruled) ; 
Phillips  V.  Gould,  8  C.  &  P.  355  (sembk) ;  Strange  v.  Price,  10  A.  &  E.  126;  Messen- 
ger e.  Southey,  1  M.  &  G.  76 ;  Furze  v.  Sharwood,  2  Q.  B.  388 ;  Klockenbaum  v. 
Pierson,  16  Cal.  375;  Littlehale  v.  Maberry,  43  Me.  264;  Union  Bank  v.  Humphreys, 
48  Me.  172;  Page  v.  Gilbert,  60  Me.  485;  Graham  v.  Sangston,  1  Md.  59;  Manning 
V.  Hays,  6  Md.  6  [semble) ;  Armstrong  v.  Thruston,  11  Md.  148 ;  Gilbert  u.  Dennis, 
3  Met.  495;  Pinkham  v.  Macy,  9  Met.  174;  Dole  v.  Gold,  5  Barb.  490;  Arnolds. 
Kinloch,  50  Barb.  44 ;  Townsend  v.  Lorain  Bank,  2  Oh.  St.  345 ;  Etting  v.  Schuylkill 
Bank,  2  Barr,  355 ;  Sinclair  v.  Lynah,  1  Speers,  244,  the  notices  were  held  not  to  con- 
tain a  suflBcient  intimation  of  the  fact  of  dishonor. 

Similarly,  a  misstatement  in  the  notice  as  to  the  time  of  the  presentment  of  a  bill 
or  note  which  was  in  fact  duly  presented  will  not  vitiate  the  notice,  if  the  party  to  bo 
charged  could  not  fairly  be  misled  by  the  mistake.    Journey  v.  Pierce,  2  Houst.  176 ; 


366  WOODTHOEPE  V.  LAWES.  [OHAP.  YU. 


WOODTHORPE  v.  LAWES. 
In  the   Exchequer,  Michaelmas  Teem,  1836. 

[Reported  in  2  Meeson  ^  Welshy,  109.] 

The  declaration  stated  that  on  the  6th  of  May,  1836,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendant,  would  take  a 
bill  of  exchange,  accepted  by  one  J.  Watson,  for  the  sum  of  £31  3s., 
being  the  amount  due  to  the  plaintiff  on  his  acceptance  of  £ ,  with- 
out any  indorsement  from  or  by  the  defendant,  he,  the  defendant, 
promised  and  guaranteed  to  the  plaintiff  the  regular  payment  of  the 
said  bill  when  due ;  that  the  plaintiff  did  receive  and  take  from  the 
defendant,  and  without  any  indorsement  thereof  by  him,  a  bill  of  ex- 
change drawn  by  one  G.  Millen  upon  and  accepted  by  the  said  J.  "Wat- 
son, payable  to  the  order  of  the  said  G.  Millen  three  months  after  date, 
for  the  said  sum  of  £31  3s.,  being  the  bill  mentioned  and  referred  to  in 
the  said  promise  and  guarantee  of  the  defendant.  The  declaration 
then  averred  presentment  to  Watson,  and  non-payment  by  him,  and 
notice  thereof  to  the  defendant,  and  alleged  as  a  breach  the  non-pay- 
ment by  him  of  the  amount  of  the  bill. 

Pleas  :  first,  that  the  bill  was  not  presented  to  Watson  for  payment ; 
secondly,  that  no  notice  of  its  non-payment  was  given  to  the  defend- 
ant ;  thirdly,  that  due  notice  of  its  non-payment  by  the  acceptor  was 
not  given  to  Millen,  the  drawer.  The  plaintiff  took  issue  on  the  first 
two  pleas,  and  alleged  in  reply  to  the  third  that  due  notice  was  given 
to  Millen,  on  which  also  issue  was  joined. 

At  the  trial  before  Bolland,  B.,  at  the  London  sittings  in  this  term, 
the  plaintiff  proved  the  jsresentment  and  dishonor  of  the  bill,  and  also 
that,  the  day  after  it  became  due,  the  following  letter  was  written  by 
Mr.  Rushbury,  the  plaintiffs  attorney,  to  Millen,  the  drawer:  — 

"  15  Fish  Street  Hill,  10  Aug.,  1836. 
"Sib,  —  A  bill  drawn  by  you  upon,  and  accepted  by,  Mr.  Joshua 
Watson,  for  £31  3s.,  due  yesterday,  is  dishonored  and  unpaid;  and  I 
am  desired  to  give  you  notice  thereof,  and  to  request  that  the  same 
may  be  immediately  taken  up. 

"  I  am,  sir,  &c., 

"  H.  D.  Rdshbtjet." 

Crocker  u.  Getchell,  23  Me.  392;  Ontario  Bank  v.  Petrie,  3  Wend.  456;  Tobey  w. 
Lennig,  14  Pa.  483. 

But  see  Routh  v.  Robertson,  19  Miss.  382 ;  Wynn  v.  Alden,  4  Den.  163 ;  Ransom 
V.  Mack,  2  Hill,  587 ;  Townsend  v.  Lorain  Bank,  2  Oh.  St.  345 ;  Etting  v.  Schuylkill 
Bank,  2  Barr,  355,  cmtra.  —  Ed. 
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On  the  same  day,  the  following  letter  was  also  written  and  sent  to 
the  defendant :  — 

"  Sir,  —  I  beg  to  inform  you  that  a  bill  of  exchange  by  Joshua 
Watson  for  £31  3s.,  and  due  yesterday,  is  returned  dishonored,  and 
remains  unpaid  ;  and  I  am  desired  to  give  you  notice  thereof,  and  to 
request  that  you  pay  the  same  immediately. 

"  I  am  yours,  &c., 

(t  TT      "T)     TilTSHBTTRT 

« 15  Fish  Street  Hill,  10th  Aug.,  1836." 

At  the  time  these  letters  were  written,  the  bill  (indorsed  in  blank) 
was  in  Mr.  Rushbury's  hands,  having  been  left  at  his  office  by  the  in- 
dorsee, to  be  presented  for  him. 

CressweU,ior  the  defendant,  objected  that  the  notices  thus  given 
were  insufficient,  as  they  did  not  state  who  the  holder  was,  or  on  whose 
part  Mr.  Rushbury  applied,  or  where  the  bill  was  lying.  The  learned 
judge  reserved  the  point,  and  the  plaintiff  had  a  verdict. 

Cresswell  now  moved,  pursuant  to  the  leave  reserved,  for  a  rule  nisi 
to  enter  a  nonsuit.  The  notice  of  dishonor  was  insufficient.  Mr. 
Rushbury,  by  whom  it  was  sent,  was  no  party  to  the  bill ;  and  he 
does  not  state  that  he  applies  in  the  name  of  any  party  to  the  bill. 
[Parke,  B.  The  bill  being  indorsed  in  blank,  Rushbury  was  the 
holder.  Lord  Abit^ger,  C.  B.  If  your  objection  be  good,  every 
notice  of  the  dishonor  of  a  bill  lying  at  a  banker's  would  be  bad.]  In 
Chapman  v.  Keane,  it  was  held  that  the  holder  of  a  bill  is  entitled  to 
avail  himself  of  notice  of  dishonor  given  by  any  party  to  the  bill ;  but 
here  it  is  given  by  a  party  who,  though  in  fact  the  holder  of  the  bill, 
could  have  no  title  to  sue  the  defendant,  who  is  liable  only  on  his 
guarantee  to  the  plaintiff.  [Parke,  B.  Prima /acie,  Rushbury  would 
have  a  legal  right  to  the  bill.  I  do  not  mean  to  say  his  right  might 
not  be  qualified  by  proof  that  it  was  not  intended  that  he  should  ex- 
ercise it  in  the  particular  case.  It  is  the  same  as  if  the  bill  had  been 
sent  to  a  banker.]  The  banker  is  more  strictly  the  holder,  because  he 
enters  the  bill  to  the  credit  of  the  customer.  [Bolland,  B.  No  :  it  is 
entered  short.] 

Lord  Abinger,  C.  B.  I  really  think  there  is  no  ground  for  the 
application. 

The  rest  of  the  court  concurred.  Rule  refused?- 

1  Mills  V.  U.  S.  Bank,  11  Wheat.  431  ;  Gillespie  v.  Neville,  14  Cal.  408 ;  S.hrieve 
V.  Duckham,  1  Litt.  194 ;  Howe  v.  Bradley,  19  Me.  31 ;  Bradley  v.  Davis,  26  Me.  45; 
Shed  V.  Brett,  1  Pick.  401,  accord. 

See  Rowlands  o.  Springett,  14  M.  &  W.  7. 

But  a  written  notice  of  dishonor  unsigned  by  any  one  is  nugatory.  Klockenbaum 
V.  Pierson,  16  Cal.  375 ;  Walker  v.  State  Bank,  8  Mo.  704. 

Conf.  Maxwell  v.  Brain,  10  Jur.  N.  s.  777.  —  Ed. 


368  HBDGEE   V.    STEAVENSON.  [CHAP.   VH. 


HEDGER  V.  STEAVENSON. 
In  the  Exchequee,  Hilary  Teem,  1837. 

[Reported  in  2  Meeson  ^  Welshy,  799.] 

Assumpsit.  The  declaration  stated  that  one  Samuel  Thompson, 
on  the  10th  day  of  August,  1835,  made  his  promissory  note  in  writing, 
and  thereby  promised  to  pay  to  the  order  of  the  defendant,  at  Messrs. 
Barclay,  Tritton,  &  Barclays',  London,  two  months  after  the  date 
thereof,  £99  18s.  for  value  received,  which  period  had  at  the  time  of 
the  commencement  of  this  suit  elapsed,  and  then  delivered  the  said 
note  to  the  defendant,  and  the  defendant  then  indorsed  the  said  note 
to  the  plaintiff,  and  then  promised  to  pay  the  same  according  to  the 
tenor  and  effect  thereof.  But  the  said  Messrs.  Barclay,  Tritton,  & 
Barclays  did  not,  nor  did  the  said  Samuel  Thompson,  nor  the  defend- 
ant, or  any  other  person,  pay  the  said  note,  although  the  said  note  was 
presented  at  the  said  Messrs.  Barclay,  Tritton,  &  Barclays  on  the  day 
when  it  became  due,  of  which  the  defendant  then  had  notice.  There 
was  also  a  count  upon  an  account  stated. 

The  defendant  pleaded  several  pleas,  and  amongst  others  that  the 
defendant  had  not  due  notice  of  the  non-payment  of  the  said  note  in 
the  said  first  count  mentioned,  in  manner  and  form  as  the  plaintiff  in 
the  above  in  his  said  first  count  in  that  behalf  alleged,  and  of  this,  &c. 

At  the  trial  before  Parke,  B.,  at  the  London  sittings  in  this  term, 
the  plaintiff,  in  order  to  prove  notice  of  dishonor,  put  in  a  letter  from 
the  plaintiff's  attorney  to  the  defendant,  of  which  the  following  is  a 
copy :  — 

"London,  30  Begad  Street  Buildings, 
"14th  October,  1835. 

"  SiE, — lam  desired  by  Mr.  Hedger  to  give  you  notice  that  a 
promissory  note  for  £99  18s.,  payable  to  your  order  two  months  after 
the  date  thereof,  became  due  yesterday,  and  has  been  returned  unpaid  ; 
and  I  have  to  request  you  will  please  remit  the  amount  thereof,  with 
Is.  Qd.  noting,  free  of  postage,  by  return  of  post. 

"  I  am,  &c.,  Jones  Spter." 

It  was  objected  by  the  defendant's  counsel  that  this  was  not  a  due 
notice  of  dishonor  ;  but  the  learned  judge  overruled  the  objection,  and 
the  plaintiff  obtained  a  verdict. 

W.  H.  Watson,  on  a  former  day  in  this  term,  obtained  a  rule  to 
show  cause  why  the  verdict  should  not  be  entered  for  the  defendant 
on  the  above  ground.^ 

1  The  arguments  of  counsel  have  been  omitted,  and  also  a  portion  of  the  opinion 
of  Parke,  B.,  relating  to  a  question  of  pleading.  —  Ed. 
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Humfrey  and  Hoggins  now  showed  cause. 

TF.  H.  Watson,  in  support  of  the  rule. 

Paeke,  B.    I  am  of  opinion  that  the  rule  ought  to  be  discharged. 
The  first  question,  which  is  one  of  considerable  importance,  is  whether 
there  is  a  sufficient  notice  of  dishonor.     The  law  upon  this  point  is 
established  by  the  decision  in  Solarte  v.  Palmer,  which  confirmed  that 
of  Hartley  v.  Case,  against  the  previous  opinion  of  the  profession.     It 
is  certain  that,  after  the  case  of  Tindal  v.  Brown,^  there  was  an  im- 
pression that  it  was  sufficient  if  the  notice  conveyed  an  intimation  that 
the  party  to  whom  it  was  given  was  looked  to  for  payment  of  the  bill 
or  note.     Hartley  v.  Case  first  made  an  alteration  in  the  law,  and  de- 
cided that  the  view  so  taken  was  not  correct.    The  rule  there  laid 
down  by  Lord  Tenterden  was  that,  though  no  precise  form  of  words 
was  necessary  to  be  used  in  giving  notice  of  dishonor,  yet  the  language 
employed  must  be  such  as  to  convey  notice  to  the  party  what  the  bill 
is,  and  that  payment  of  it  has  been  refused  by  the  acceptor.    Upon  the 
authority  of  that  case,  the  Court  of  Exchequer  Chamber  and  the  House 
of  Lords  decided  Solarte  v.  Palmer,  and  held  the  notice  there  used  in- 
sufficient.    By  that  decision  we  are  bound,  though  I  am  not  prepared 
to  say  that  I  am  bound  by  all  the  reasoning  or  language  of  the  learned 
judges  in   giving  their  opinion,  and  therefore  should   myself  doubt 
whether  we  could  go  so  far  as  to  say  that  it  ought  to  appear  upon  the 
face  of  the  instrument,  "  by  express  terms  or  necessary  implication, 
that  the  bill  was  presented  and  dishonored  : "  it  seems  to  me  enough 
if  it  appear  by  reasonable  intendment,  and  would  be  inferred  by  any 
man  of  business,  that  the  bill  has  been  presented  to  the  acceptor,  and 
not  paid  by  him.     However,  supposing  that  we  are  bound  by  the 
precise  expression  of  Tindal,  C.  J.,  in  delivering  judgment  in  the  Ex- 
chequer Chamber,  we  ought  not  to  put  a  strict  construction  on  the 
term  "  necessary  implication  ; "  for,  were  we  to  do  so,  it  would  be  diffi- 
cult for  any  mercantile  man  to  conduct  business  without  the  constant 
aid  of  a  solicitor.     We  must  not  put  such  a  meaning  on  that  expression 
as  to  say  that  the  language  of  the  instrument  must  be  so  precise  as  to 
exclude  the  possibility  of  any  other  inference  than  that  the  bill  had 
been  so  presented  and  returned  unpaid.     On  the  subject  of  the  term 
"  necessary  implication,"  Lord  Eldon  says  :   "  Necessary  implication 
means  not  natural  necessity,  but  so  strong  a  probability  that  an  in- 
tention  contrary  to   that   which   is   imputed   cannot   be  supposed." 
Wilkinson  v.  Adam.^    If  we  adopt  such  a  rule  of  construction  in  the 
present  case,  could  any  doubt  be  entertained  by  any  mercantile  man 
who  received  this  notice  that  the  note  had  been  presented  to  the 
maker  when  due,  and  was  not  honored  ?    Look  at  the  language  of  the 

1  1  T.  K.  167.  2  1  Yes.  &  Bea.  466. 

VOL.  II.  24 
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notice  :  "  I  am  desired  to  give  you  notice  that  a  promissoiy  note  made 
by  Samuel  Thompson  for  £99  18s.,  payable  to  your  order,  became 
due  yesterday,  and  has  been  returned  unpaid.  I  have  to  request  you 
will  remit  the  amount  thereof,  with  Is.  Qd.  noting."  It  states  the  time 
when  the  note  became  due,  and  that  it  had  been  returned  unpaid. 
Can  any  one  doubt  the  use  of  the  term  "  returned  unpaid "  ?  The 
word  "  returned  "  is  almost  a  technical  term  in  matters  of  this  nature, 
and  means  that  the  bill  has  come  to  maturity,  has  been  presented,  and 
has  not  been  paid.  Upon  reading  this  notice,  I  should  say  that  it  ap- 
pears from  it,  by  necessary  implication  (in  the  meaning  I  attach  to  the 
term),  that  the  note  has  been  duly  presented  and  dishonored.  This  is 
the  opinion  which  I  should  have  formed  previously  to  the  case  of 
Bjulton  V.  Welsh,  and  we  are  not  called  upon  to  overrule  that  case 
without  some  authority  to  the  contrary.  The  notice  in  Grugeon  v. 
Sniiih  was  in  the  same  terms  as  the  present ;  and,  as  we  must  determine 
to  wiiich  of  the  two  cases  we  will  subscribe,  I  must  say  I  think  that 
the  one  in  the  Common  Pleas  was  not  rightly  determined.  There  is, 
indeed,  one  circumstance  mentioned  in  this  notice  of  dishonor,  which 
does  not  appear  in  the  notice  in  Boulton  v.  Welsh ;  viz.,  that  the  bill 
had  been  noted  :  that  constitutes  a  distinction  between  the  two  cases  ; 
but  1  disclaim  to  go  on  that  distinction.  In  Solarte  v.  Palmer,  it  was 
contended  that  there  was  no  intimation  that  the  bill  had  been  presented 
for  payment,  or  that  it  was  unpaid,  or  even  that  it  was  due  ;  and  the 
argument  for  the  sufficiency  of  the  notice  rested  on  the  authority  of 
Tindal  v.  Brown,  —  on  its  containing  sufficient  information  that  the 
party  was  held  liable  to  the  holder.  In  the  present  case,  I  think  no 
mercantile  man,  upon  reading  the  notice,  could  possibly  misunderstand 
its  meaning ;  and  therefore,  on  that  ground,  I  think  the  rule  to  enter  a 
verdict  for  the  defendant  ought  to  be  discharged. 

BoLLAND,  B.  I  am  of  the  same  opinion.  I  think  we  ought  not  to 
construe  an  instrument  of  this  nature  too  strictly ;  and  provided  it 
contain  information  that  the  bill  has  been  dishonored,  and  that  the 
party  by  whom  it  was  given  is  considered  liable,  that  is  sufficient.  Let 
us  look  at  the  circumstances  by  which  matters  of  this  nature  are  accom- 
panied. Long  acquainted  as  I  have  been  with  mercantile  affairs,  not 
only  professionally,  but  practically,  I  for  one  do  not  feel  inclined  to 
clog  these  transactions  with  difficulties  ;  nor  will  I  do  so,  unless  I  am 
compelled  by  the  authority  of  decided  cases.  Let  us  look  at  this  case, 
and  see  whether  any  man  who  had  been  only  a  week  conversant  with 
business  could  have  doubted  that  this  instrument  had  been  dishonored, 
and  that  he  was  held  liable  to  pay  the  amount  due  upon  it.  In  the 
first  place,  it  is  a  returned  note,  an  expression  which  is  perfectly  un- 
derstood in  the  city  of  London  to  designate  a  note  which  has  been 
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dishonored.  Then  the  notice  describes  the  note,  gives  the  amount, 
and  states  it  to  have  been  due  the  day  before ;  goes  on  to  request  that 
the  defendant  would  remit  the  amount ;  and  adds,  further,  that  the 
writer  claims  Is.  Qd.  for  noting,  which  though  he  was  not  entitled  to 
require,  it  was  nevertheless  some  further  information  with  respect  to 
the  note.  Considering  all  the  terms  of  the  notice,  I  think  that  even 
the  most  unpractised  man  would  be  perfectly  satisfied  what  had  hap- 
pened to  the  note. 

Aldekson,  B.  I  am  of  the  same  opinion.  The  only  conclusion  to 
be  drawn  from  the  cases  of  Hartley  v.  Case  and  Solarte  v.  Palmer  is 
this,  that  a  notice  of  dishonor  must  not  merely  convey  information  that 
the  party  is  held  liable,  but  also  that  the  note  or  bill  has  been  dis- 
honored. I  agree  with  my  brother  Parke,  that  we  are  not  bound  by 
the  strict  words  of  the  judges,  if  the  term  "  necessary  implication  "  is 
used  by  them  in  a  strict  sense.  It  must  have  that  reasonable  construc- 
tion which  is  given  in  the  judgment  of  Lord  Eldon,  cited  by  my 
brother  Parke.  In  that  view  of  the  case,  the  requisites  are  fully  satis- 
fied by  the  terms  of  this  notice  :  the  presentment  and  dishonor  are 
necessarily  to  be  inferred  from  the  words  here  used. 

GtTENBT,  B.  I  do  not  think  Boulton  v.  Welsh  is  governed  by  either 
of  the  cases  of  Hartley  v.  Case  and  Solarte  v.  Palmer ;  and  we  are 
fortified  in  our  opinion  that  this  notice  is  sufficient  by  Grugeon  v. 
Smith,  in  which  the  terms  of  the  notice  were  not  so  strong  as  in  the 
present  case. 

Pakkb,  B.  I  may  add  that  Lord  Abinger,  to  whom  I  mentioned 
this  case,  had  no  doubt  of  the  notice  being  sufficient. 

Mule  discharged} 

1  In  Grugeon  v.  Smith,  6  A.  &  E.  499;  Houlditch  v.  Cauty,  4  B.  N.  C.  411 ; 
Stocken  v.  Collin,  9  C.  &  P.  653 ;  Lewie  v.  Gompertz,  6  M.  &  W.  399 ;  Shelton  v. 
Braithwaite,  7  M.  &  W.  436 ;  Eowlands  v.  Springett,  14  M.  &  W.  7  ;  Robson  v.  Cur- 
lewis,  2  Q.  B.  421 ;  Chard  v.  Fox,  14  Q.  B.  200 ;  Armstrong  v.  Christiani,  6  C.  B.  687  ; 
Metcalfe  v.  Richardson,  11  C.  B.  1011 ;  Edmonds  v.  Gates,  2  Jurist,  183;  Everard  «. 
Watson,  1  E.  &  B.  801 ;  IVIcFarland  v.  Pico,  8  Cal.  636 ;  Eastman  v.  Turman,  24  Cal. 
379;  Denegre  v.  Hiriart,  6  La.  An.  100;  Lewiston  Bank  K.Leonard,  43  Me.  144; 
Wheaton  v.  Wilmarth,  13  Met.  422 ;  Housatonic  Bank  v.  Laflin,  5  Cush.  546 ;  Spies 
u.  Newberry,  2  Doug.  (Mich.)  425  ;  Burkam  v.  Trowbridge,  9  Mich.  209  (overruling 
Piatt  V.  Drake,  1  Doug.  296,  and  Newberry  v.  Trowbridge,  4  Mich.  391) ;  Smith  v. 
Little,  10  N.  H.  526 ;  Burgess  v.  Vreeland,  4  Zab.  71 ;  De  Wolf  u.  Murray,  2  Sandf. 
166 ;  Cayuga  Bank  v.  Warden,  1  Comst.  413 ;  2  Seld.  19 ;  Cook  v.  Litchfield,  5  Seld. 
279 ;  Youngs  v.  Lee,  12  N.  Y.  551 ;  Beals  v.  Peck,  12  Barb.  245  ;  Bank  of  Cape  Fear 
V.  Seawell,  2  Hawks,  560 ;  Brewster  v.  Arnold,  1  Wis.  264,  the  notices  were  held  to 
contain  a  sufficient  intimation  of  the  fact  of  dishonor.  —  Ed. 
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KING  V.  BICKLEY. 
In  the  Queen's  Bench,  June  9,  1842. 

[Reported  in  2  Queen's  Bench  Reports,  419.] 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  exchange  for 
£50,  alleging  non-payment  by  the  drawee,  of  which  defendant  had 
notice.  Third  plea,  that  defendant  had  not  due  notice  of  the  non- 
payment.    Issue  thereon. 

On  the  trial  before  Wightman,  J.,  at  the  Middlesex  sittings  during 
Trinity  term,  1842,  the  plaintiff  proved  that  in  due  time  after  the  bill 
was  dishonored  he  sent  a  written  notice  to  the  defendant  in  the  fol- 
lowing terms :  — 

"  I  hereby  give  notice  that  a  bill  for  £50  at  three  months  after  date, 
drawn  by,"  &c.,  "  upon  and  accepted  by,"  &c.,  "  and  indorsed  by  you, 
lies  at  No.  6.  Ely  Place  dishonored. 

"  Yours,  &c.  J.  W.  King. 

"  Me.  Geoegb  Bicklbt." 

It  was  objected  on  behalf  of  the  defendant  that,  although  the  notice 
stated  the  bill  to  have  been  dishonored,  it  did  not  tell  the  defendant 
that  the  plaintiff  looked  to  him  for  payment.  The  learned  judge 
overruled  the  objection ;  and  a  verdict  was  entered  for  the  plaintiff, 
leave  being  reserved  to  move  to  enter  a  verdict  for  the  defendant,  if 
the  court  should  consider  the  notice  of  dishonor  to  have  been  insuf- 
ficient. 

M.  Chambers  in  this  term,  June  1st,  moved  accordingly.^  The 
notice  did  not  tell  the  defendant  that  the  plaintiff  looked  to  him  for 
payment.  [Loed  Denman,  C.  J.  Did  it  show  any  other  reason  for 
giving  him  the  information  ?]  BuUer,  J.,  in  Tindal  v.  Brown,^  says  : 
"  The  purpose  of  giving  notice  is  not  merely  that  the  indorser  should 
know  the  note  is  not  paid,  for  he  is  chargeable  only  in  a  secondary 
degree ;  but,  to  render  him  liable,  you  must  show  that  the  holder 
looked  to  him  for  payment,  and  gave  him  notice  that  he  did  so." 
[Loed  Denman,  C.  J.  That  dictum  was  not  necessary  to  the  deci- 
sion, nor  was  it  adopted  by  Lord  Mansfield.]  In  Solarte  v.  Palmer, 
Tindal,  C.  J.,  says  that  the  notice  "  should  at  least  inform  the  party  to 
whom  it  is  addressed,  either  in  express  terms  or  by  necessary  implica^ 
tion,  that  the  bill  has  been  dishonored,  and  that  the  holder  looks  to 
him  for  payment  of  the  amount."     [Loed  Denman,  C.  J.     In  the 

'  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  JJ. 
2  1  T.  E.  167,  170. 
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House  of  Lords,  Park,  J.,  in  declaring  the  opinion  of  the  judges  pres- 
ent when  that  case  came  on  in  error,  said  that  "  such  a  notice  ought, 
in  express  terms  or  by  necessary  implication,  to  convey  full  informa- 
tion that  the  bill  had  been  dishonored."  He  dropped  the  particular 
expression  in  the  judgment  below,  on  which  you  rely.]  The  language 
of  Alderson,  B.,  in  Shelton  v.  Braithwaite,^  implies  that  the  fact  is 
essential.  Our.  adv.  vult. 

LoED  Denmax,  C.  J.,  now  delivered  the  judgment  of  the  court. 

On  the  point  in  this  case  as  to  notice  of  dishonor,  we  have  conferred 

with  the  other  judges,  and  are  of  opinion  that  it  is  not  necessary  in 

express  terms  to  inform  the  party  whom  it  is  intended  to  charge  that 

he  will  be  looked  to  for  payment.    We  think  that  the  sending  notice 

of  dishonor  is  in  itself  sufficient  for  that  purpose. 

Rule  refused.^ 


HARRISON  V.  SAMUEL  RUSCOE. 
In  the  Exchbquee,  Febeuaet  21,  1846. 

[Reported  in  15  Meeson  &  Welsby,  281.] 

The  judgment  °  of  the  court  was  now  delivered  by 
Parke,  B.  This  case  was  argued  a  few  days  ago  before  my 
brothers  Alderson  and  Piatt,  and  myself,  at  the  present  sittings,  on 
showing  cause  against  a  rule  for  entering  a  nonsuit,  upon  a  point  re- 
served by  Mr.  Welsby,  the  recorder  of  Chester.  The  case  is  per- 
fectly novel,  there  being  no  decision  or  authority  in  point. 

The  action  was  upon  a  bill  of  exchange  drawn  by  the  defendant, 
payable  to  his  order,  by  the  defendant  indorsed  to  W.  H.  Vaughan, 

1  7  M.  &  W.  436. 

2  Cooke  V.  French,  10  A.  &  E.  131;  Furze  v.  Sharwood,  2  Q.  B.  388;  Chard  v. 
Fox,  U  Q.  B.  200 ;  Lewis  v.  Gompertz,  6  M.  &  W.  399 ;  Miers  v.  Brown,  11  M.  &  W. 
372;  Caunt  v.  Thompson,  7  C.  B.  400;  Bank  of  U.S.  v.  Carneal,  2  Pet.  543;  Cowles 
V.  Harts,  3  Conn.  516 ;  Shrieve  v.  Duckham,  1  Litt.  194 ;  Barstow  i;.  Hiriart,  6  La. 
An.  98 ;  Warren  v.  Gilman,  17  Me.  360 ;  Graham  v.  Sangston,  1  Md.  59 ;  Burgess  v. 
Vreeland,  4  Zab.  71 ;  Townsend  v.  Lorain  Bank,  2  Oh.  St.  345  {semhle),  accord. 

Conf.  Metcalfe  v.  Richardson,  11  C.  B.  1011,  and  Furze  v.  Sharwood,  supra;  East 
K.  Smith,  4  D.  &  L.  744.  In  East  v.  Smith,  supra,  Coleridge,  J.,  said,  p.  754 :  "  There 
seems  to  be  a  distinction  between  the  case  of  a  party  giving  notice,  who  is  not  the 
holder  of  the  bill,  and  a  party  who  is.  It  may  be  that  when  the  former  gives  a 
notice  no  inference  arises  that  he  looks  to  the  party  to  whom  it  is  addressed  for  pay- 
ment ;  but  that,  when  the  holder  himself  gives  a  notice,  it  must  mean  that  he  looks 
to  the  party  for  payment."  —  Ed. 

3  All  that  is  material  to  an  understanding  of  the  case  being  contained  in  this 
judgment,  the  rest  of  the  case  has  been  omitted.  —  Ed. 
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and  by  W.  H.  Vaughan  to  the  plaintiff.  The  defendant  pleaded  that 
there  was  no  notice  of  dishonor.  The  bill  was,  in  the  body  of  it, 
made  payable  in  London  :  it  became  due  on  the  24th  of  April.  On 
the  26th,  an  attorney  at  Chester,  who  acted  for  the  plaintiff,  gave 
notice  of  dishonor  to  the  defendant,  stating  in  his  letter  that  he  was 
requested  by  Vaughan  to  desire  payment  of  the  defendant's  dishon- 
ored bill;  but  he  swore  that  he  was  not  authorized  by  Vaughan  to 
gi\'e  that  notice,  and  that  he  gave  it  in  a  wrong  name  by  mistake. 
The  only  question  is  whether  this  notice  was  sufficient;  for  we  have 
already  intimated  our  opinion  that  the  notice  was  in  sufficient  time, 
whether  it  be  considered  as  given  by  the  plaintiff  or  Vaughan ;  and 
that  it  sufficiently  referred  to  the  bill  in  question,  and  notified  its  due 
presentment  and  non-payment. 

Since  the  case  of  Chapman  v.  Keane,  it  must  be  considered  as  per- 
fectly settled  that  a  notice  of  dishonor  need  not  be  given  by  the 
holder,  but  that  he  may  avail  himself  of  notice,  given  in  due  time 
by  any  party  to  the  bill.  The  decision  in  that  case  is  referred  to  and 
adopted  by  Chancellor  Kent '  and  Mr.  Justice  Story.^  The  former 
states  the  rule  to  be  that  the  notice  may  be  given  by  any  one  who 
is  a  party  to  the  bill :  the  latter  states  it  more  fully,  and  says  that 
the  notice  will  be  sufficient,  although  not  given  by  the  holder  or  his 
agent,  if  it  comes  from  some  person  who  holds  the  bill  when  it  is 
dishonored,  or  is  a  party  to  the  bill,  or  who  would,  on  the  same 
being  returned  to  him,  and  after  payment,  be  entitled  to  require 
reimbursement  thereof. 

The  notice,  by  the  terms  of  the  rule  as  laid  down  by  the  Court  of 
Queen's  Bench,  must  be  given  in  due  time  by  the  party  to  the  bill,  that 
is,  in  due  time,  if  he  himself  were  suing;  and,  consequently,  the  case 
of  notice  by  a  party  who  had  himself  been  already  dischai-ged  by  the 
laches  of  the  holder  is  excluded.  So,  the  terms  of  the  rule  as  laid 
down  by  Mr.  Justice  Story  seem  to  exclude  the  case  of  a  party  to  the 
bill,  who  could  not  himself  sue  upon  it  on  paying  the  amount  of  the 
bill;  at  least,  they  must  be  so  understood,  otherwise  the  mischief 
would  happen  which  was  pointed  out  by  Mr.  Jervis,  that  there  might 
be  a  bill  with  twenty  indorsements,  which  the  holder  might  retain 
twenty  days  after  its  dishonor,  and  then  recover  against  the  drawer 
on  a  notice  then  given  to  him  by  the  first  indorsee,  which  that  in- 
dorsee himself  could  not  do.  Such  a  notice  would  not  be  in  good 
time,  if  given  by  the  first  indorsee,  and  would  therefore  be  bad,  and 
not  support  an  action  by  the  last.  The  rule  equally  excludes  the  case 
of  notice  by  an  acceptor,  who  never  could  sue  himself  upon  the  bill 
after  taking  it  up ;  and  the  instances  in  which  a  notice  by  an  acceptor 
1  Commentaries,  vol.  3,  p.  108.  2  Bills  of  Exchange,  §  304. 
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has  been  held  good  at  Nisi  Prius '  are  explained  by  Mr.  Justice  Bay- 
ley"  on  the  supposition  that  in  these  the  acceptor  had  a  special 
authority  to  do  so.  But,  in  the  present  case,  Vaughan,  in  whose  name 
the  notice  was  given,  was  not  discharged  by  the  laches  of  the  holder 
at  the  time  it  was  given,  and  a  notice  by  him  on  the  26th  would  have 
been  in  sufficient  time  to  support  an  action  by  him,  and  consequently 
an  action  by  the  plaintiff.  There  is,  therefore,  no  objection  to  the 
notice  on  that  ground  ;  nor  would  there  have  been  any,  if  the  attor- 
ney had  omitted  to  state  on  whose  behalf  he  applied.  It  was  so  held 
in  Woodthorpe  v.  Lawes,  and  had  been  previously  laid  down  in  Chan- 
cellor Kent's  Commentaries  (vol.  3,  p.  108),  who  says  that  any  agent 
in  possession  of  the  bill  may  give  the  notice,  and  it  need  not  state 
at  whose  request  it  was  given,  nor  who  was  the  owner  of  the  bill. 

It  remains,  therefore,  to  consider  what  is  the  effect  of  giving  an 
untrue  description  of  the  party  on  whose  behalf  it  was  given.  This 
point  has  never  been  decided ;  for  in  Chapman  y.  Keane,  the  only  case 
which  bears  upon  it,  the  plaintiff's  clerk,  who  gave  the  notice,  must 
have  been  authorized  by  the  nature  of  his  employment  to  give  it  on 
behalf  of  the  plaintiff,  as  he  was,  by  the  express  authority  of  the 
holder,  to  give  it  for  him ;  and  the  notice  stated  no  untruth.  Here 
there  is  an  untrue  statement,  but  made  unintentionally,  and  by  mere 
mistake. 

There  is,  no  doubt,  a  difference  between  the  two  cases,  where  a 
notice  is  given  by  an  authorized  person,  without  stating  on  whose 
behalf  it  is  given,  and  where  untrue  information  is  afforded.  In  one 
case,  the  party  is  put  on  inquiry,  if  he  thinks  fit  to  make  it ;  in  the 
other,  he  is  misinformed.  What,  then,  ought  to  be  the  result  of  that 
misinformation  ?  It  is  to  be  recollected  that,  whether  the  party  is 
misled  or  not  as  to  the  person  giving  the  notice,  the  great  object  of  a 
notice  is  answered  by  the  information  of  the  dishonor  of  the  bill,  and 
the  person  to  whom  notice  is  given  is  thereby  enabled  to  withdraw  his 
effects  from,  or  take  his  remedy  against,  the  prior  parties.  And  we 
think  it  reasonable  to  hold  that  the  misrepresentation  of  the  name  of 
the  person  on  whose  behalf  notice  is  given  ought  not  wholly  to  avoid 
the  notice,  but  only  to  place  the  party  giving  it  in  the  same  situation, 
as  to  the  party  to  whom  it  was  given,  as  if  the  representation  had 
been  true  ;  and,  therefore,  the  defendant  ought  to  have  every  defence 
against  the  plaintiff  that  he  would  have  had,  if  the  notice  had  been 
really  given  by  the  party  named  ;  and  this  is  in  analogy  with  the  law 
as  to  contracts  with  factors  acting  for  concealed  principals,  and  similar 

1  1  Chitty,  227  ;  i  Campb.  87. 

2  Bayley  on  Bills,  ed.  1830,  ch.  7,  §  2,  p.  254,  &c. 
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cases,  where  the  contract  is  not  avoided  by  the  misstatement,  but  the 
other  party  has  all  the  equities  against  the  real  as  he  would  have  had 
against  the  apparent  contractor.  If,  therefore,  in  the  present  instance, 
the  notice  by  Vaughan  would  have  been  bad  (as  it  would  have  been, 
had  he  been  discharged  by  laches,  or  had  no  right  of  action  on 
the  bill  against  the  defendant,  if  he  had  taken  it  up),  the  defendant 
would  have  had  a  defence :  if  good,  as  upon  the  evidence  it  appears 
that  it  would  have  been,  the  defendant  has  not  been  injured,  and  has 
no  right  to  complain  of  the  misrepresentation. 

We  think,  therefore,  the  ruling  of  the  learned  recorder  was  right, 
and  the  rule  ought  to  be  discharged.  Bule  discharged} 


MELLERSH  v.  RIPPEK 

In  the  Exchequer,  April  21,  1852. 

[Reported  in  7  Exchequer  Reports,  678.] 

Assumpsit  by  the  plaintiff,  the  first  indorsee  of  a  bill  of  exchange 
for  £64  10s.  lie?.,  payable  three  months  after  date,  drawn  by  the 
defendant  on  J.  Hunt.     Plea,  no  notice  of  dishonor. 

At  the  trial  before  Martin,  B.,  at  the  Middlesex  sittings  in  the 
present  term,  in  order  to  prove  notice  of  dishonor,  the  plaintiff  gave 
in  evidence  the  following  letter  sent  by  him  to  the  defendant :  — 

"  I  beg  to  inform  you  that  your  acceptance  for  £64  10s.  lie?.,  due 
to-day,  drawn  by  Mr.  J.  Hunt,  is  not  paid.  Please  have  the  goodness 
to  hand  me  a  cheque  for  the  same,  with  noting  expenses,  2s.  Qd.,  per 
return." 

On  the  part  of  the  defendant,  it  was  objected  that  this  notice  was 
insufficient,  as  it  misdescribed  the  parties  to  the  bill.  The  learned 
judge  directed  a  verdict  to  be  entered  for  the  plaintiff  for  the  amount 
due,  reserving  leave  to  the  defendant  to  move  to  set  that  verdict 
aside,  and  to  enter  a  nonsuit. 

Lush  now  moved  accordingly.  It  is  submitted  that  the  notice  is 
insufficient,  for  it  erroneously  describes  Hunt  as  the  drawer,  and  the 
defendant  as  the  acceptor  of  the  bill.  In  Beauchamp  v.  Cash,^  the 
following  notice  —  "I  give  you  notice  that  a  bill  for,  &c.,  drawn  by 
you,  lies  at,  &c.,  dishonored "  —  was  held  insufficient  in  an  action 

1  Conf.  Cabot  Bank  v.  Warren,  10  All.  522.  —  Ed. 

2  1  Dowl.  &  By.  N.  P.  3. 
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against  the  defendant,  who  indorsed  the  bill,  hut  did  not  draw  it.  In 
Shelton  v.  Braithwaite,^  which  seems  to  be  in  the  plaintiff's  favor,  a 
letter  was  held  to  contain  a  sufficient  notice  of  dishonor,  although  it 
showed  neither  the  amount  nor  the  date  of  the  bill.  There  the  court 
held  that  it  lay  upon  the  defendant  to  show  that  there  was  more  than 
one  bill  to  which  the  letter  might  apply,  to  render  the  notice  uncer- 
tain. But  here  the  letter  misdescribes  the  bill  of  exchange.  [Paeki:,  B. 
It  would  not  be  necessary  for  the  plaintiff  to  show  that  any  other  bill 
existed  to  which  this  notice  could  apply. J  But  the  plaintiff  is  bound 
to  prove  a  good  notice  of  dishonor. 

Pakke,  B.  This  notice  is  quite  sufficient.  It  is  not  possible,  under 
the  circumstances,  that  the  defendant  could  have  been  misled  by  it.  I 
therefore  think  there  ought  to  be  no  rule. 

Pollock,  C.  B.,  Platt  and  Maetin,  BB.,  concurred. 

Hule  refu&ed? 

1  7  M.  &  "W.  436. 

2  In  the  following  cases,  a  partial,  or  in  some  respects  inaccurate,  description  of 
the  dishonored  bill  or  note  was  deemed  sufScient :  Messenger  y.  Southey,  1  M. 
&  G.  76;  Shelton  ».  Braithwaite,  7  M.  &  W.  436;  Stockman  u.  Parr,  11  M.  &  W. 
809 ;  Bromage  v.  Vaughan,  9  Q.  B.  608 ;  Harpham  v.  Child,  1  F.  &  F.  652 ;  Bain 
V.  Gregory,  14  L.  T.  Rep.  601 ;  14  W.  R.  845,  s.  c. ;  Mills  v.  TJ.  S.  Bank,  11  Wheat. 
431 ;  Bank  of  Alexandria  v.  Swann,  9  Pet.  33 ;  Dennistoun  v.  Stewart,  17  How. 
606 ;  Moorman  v.  State  Bank,  3  Port.  863 ;  Crawford  u.  Branch  Bank,  7  Ala.  205 ; 
Saltmarsh  ».  Tuthill,  13  Ala.  390;  Thompson  v.  WilUams,  14  Cal.  162;  Kilgore  v. 
Bulkley,  14  Conn.  362;  Gill  v.  Palmer,  29  Conn.  54;  Mainer  v.  Spurloek,  9  Rob. 
(La.)  161;  Denegre  v.  Hiriart,  6  La.  An.  100;  Carter  v.  Bradley,  19  Me.  62; 
Wood  V.  Watson,  53  Me.  300 ;  Sasscer  v.  Farmers'  Bank,  4  Md.  409 ;  Smith  v. 
Whiting,  12  Mass.  6 ;  Housatonio  Bank  v.  Laflin,  5  Cush.  546 ;  Snow  u.  Per- 
kins, 2  Mich.  238 ;  Rowan  «.  Odenheimer,  13  Miss.  44 ;  McCune  v.  Belt,  38  Mo. 
281;  Manchester  Bank  v.  White,  30  N.  H.  456;  Rowland  v.  Adrain,  30  N.  J.  41; 
Haines  v.  Dubois,  30  N.  J.  259 ;  Reedy  v.  Seixas,  2  Johns.  Cas.  337 ;  Rochester 
Bank  u.  Gould,  9  Wend.  279 ;  McKnight  v.  Lewis,  5  Barb.  681 ;  Beals  v.  Peck,  12 
Barb.  245 ;  Cayuga  Bank  v.  Warden,  1  Comst.  413;  2  Seld.  19,  s.  c. ;  Youngs  v.  Lee, 
12  N.  Y.  551 ;  Hodges  v.  Shuler,  22  N.  Y.  115 ;  Cooperstown  Bank  v.  Wood,  28  N.  Y. 
545,  561 ;  Artisans'  Bank  v.  Backus,  36  N.  Y.  100;  Gates  v.  Beeoher,  60  N.  Y.  518 ; 
Tobey  v.  Lennig,  14  Pa.  483 ;  Ross  v.  Planters'  Bank,  5  Humph.  335. 

In  Beauchamp  v.  Cash,  D.  &  Ry.  N.  P.  3  [overraied);  Remer  v.  Downer,  23 
Wend.  620 ;  25  Wend.  277,  a.  c. ;  Cook  v.  Litchfield,  6  Seld.  279  (but  see  Cook  v. 
Litchfield,  2  Bosw.  137 ;  Cooperstown  Bank  ».  Woods,  swprca) ;  Home  Ins.  Co.  «. 
Green,  19  N.  Y.  518,  the  description  of  the  dishonored  bill  or  note  was  deemed 
insufficient.  —  Ed. 
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PAUL,  PUBLIC  OFFICEE  OP  STUCKEY'S  SOMERSETSHIRE 
BANKING  COMPANY  v.  JOEL. 

In  the  Exchequee  Chamber,  Fbbkuart  8,  1859. 

[Reported  in  4  Surhtone  §•  Norman,  356.] 

This  was  an  appeal  against  the  judgment  of  the  Court  of  Exchequer, 
discharging  a  rule  to  enter  the  verdict  for  the  defendant  pursuant  to 
leave  reserved  at  the  trial  (reported  3  H.  &  N.  455^). 

ITannen,  for  the  defendant.''  Solarte  v.  Palmer  is  a  direct 
authority  that  this  notice  of  dishonor  is  insufficient.  That  deci- 
sion has  never  been  reversed,  Everard  v.  Watson  ;  °  and  the  prin- 
ciple there  laid  down  is  that  a  notice  of  dishonor  must  inform 
the  party  to  whom  it  is  addressed,  either  in  express  terms  or  by 
necessary  implication,  that  the  bill  has  been  presented  for  pay- 
ment and  dishonored.  In  this  case  there  is  nothing  to  intimate  to 
the  defendant  that  the  bill  has  been  presented,  unless  the  mere  fact 
of  the  notice  being  given  leads  to  that  inference.  Where  a  party 
has  neglected  to  present  a  bill,  this  is  the  very  form  of  notice 
which  he  would  give.  Solarte  v.  Palmer  was  acted  on  in  Strange  v. 
Price.*  Though  the  rule  laid  down  in  Solarte  v.  Palmer  was  some- 
what qualified  in  Bailey  v.  Porter,^  still  a  notice  of  dishonor  must  con- 
vey an  intimation  that  the  bill  has  been  presented.     Aliens.  Edniund- 

'  The  statement  of  the  case  in  3  H.  &  N.  is  as  follows  :  "  Declaration  by  indorsee 
against  drawer  of  a  bill  of  exchange,  dated  the  9th  March,  1857,  and  accepted  by  one 
Bosville,  for  payment  of  .£500  ten  months  after  date. 

"  Plea :  that  the  defendant  did  not  hare  due  notice  of  dishonor  of  the  bill  as 
alleged. 

"  At  the  trial  before  Erie,  J.,  at  the  last  Hertfordshire  assizes,  it  appeared  that  the 
bill  in  question  had  been  indorsed  to  '  Stuckey's  Somersetshire  Banking  Company  ; ' 
and  that,  on  the  day  after  the  bill  became  due,  the  London  manager  of  the  company 
called  at  the  office  of  the  defendant,  and  inquired  whether  he  was  within.  A  clerk 
said  he  was  engaged  :  whereupon,  the  manager  wrote  on  a  scrap  of  paper,  and  sent 
in  to  the  defendant  the  following  notice :  '  Bosville's  acceptance  to  Mr.  Joel,  £600, 
due  12th  January,  is  unpaid.  Payment  to  Kobarts  Co.  is  requested  before  4  o'clock.' 
The  clerk  who  took  in  the  notice  to  the  defendant  returned,  and  said  that  '  it  should 
be  attended  to.' 

"  It  was  objected,  on  behalf  of  the  defendant,  that  the  notice  of  dishonor  was 
Insufficient.  The  learned  judge  directed  a  verdict  for  the  plaintiff,  reserving  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  him."  —  Ed. 

^  Before  Wightman,  Williams,  Crompton,  Crowder,  Willes,  Byles,  and  Hill,  JJ. 

s  1  E.  &  B.  801.  *  10  A.  &  E.  125.  5  14  M.  &  W.  44. 
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son.  [Ceompton,  J.  When  it  is  said  that  a  bill  has  not  been  paid, 
it  means  that  it  has  not  been  paid  in  the  regular  course.]  In  Furze  v. 
Sharwood,^  several  notices  in  similar  terms  to  the  present  were  held 
insufficient.  [Ceowdek,  J.  In  Pledger  v.  Steavenson,  Parke,  B., 
said  that  it  seemed  to  him  enough,  if  it  appeared  by  reasonable  intend- 
ment, and  would  be  inferred  by  any  man  of  business,  that  the  bill  had 
been  presented  to  the  acceptor  and  not  paid  by  him.  In  this  case, 
does  it  not  appear  by  reasonable  intendment,  and  would  it  not  be 
inferred  by  any  man  of  business,  that  the  bill  had  been  presented  and 
not  paid  ?]     He  also  referred  to  Byles  on  Bills,  p.  236,  note,  7th  ed. 

Archibald  appeared  for  the  plaintiff,  but  was  not  called  upon  to 
argue. 

WiGHTMAN,  J.  We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  ought  to  be  affirmed.  The  case  of  Solarte  v. 
Palmer  is  distinguishable,  for  there  the  notice  did  not  state  that  the 
bill  was  unpaid,  but  merely  demanded  payment.  That  is  the  main 
ground  of  the  decision ;  and  that  is  relied  on  by  the  Lord  Chancellor 
in  his  judgment.  But  in  Hedger  v.  Steavenson  it  was  laid  down  by 
Parke,  B.,  that  where  the  terms  of  the  notice  are  such  that  it  appears 
by  reasonable  intendment,  and  would  be  inferred  by  any  man  of  busi- 
ness, that  the  bill  has  been  presented  to  the  acceptor  and  not  paid  by 
him,  although  it  does  not  appear  by  express  terms  or  necessary  im- 
plication, that  is  sufficient.  In  Bailey  v.  Porter,  the  defendant  was 
informed  that  the  acceptance  due  that  day  was  unpaid  :  here  there  is 
the  same  expression,  and  there  is  added,  "  Payment  is  requested  before 
four  o'clock."  Bailey  v.  Porter  has  been  referred  to  on  many  occa- 
sions, and  has  always  been  considered  an  authority  on  this  question. 

Judgment  affirmed? 

1  2  Q.  B.  388. 

2  Bailey  v.  Porter,  14  M.  &  W.  44 ;  Maxwell  a.  Brain,  10  Jur.  n.  s.  777 ;  Mills  o. 
U.  S.  Bank,  11  Wheat.  431,  accord. 

Page  V.  Gilbert,  60  Me.  485  ;  Armstrong  v.  Thruston,  11  Md.  148 ;  Gilbert  ». 
Dennis,  3  Met.  495;  Pinkham  v.  Macy,  9  Met.  174  ;  Dole  v.  Gold,  6  Barb.  490;  Ar- 
nold V.  Kinloch,  50  Barb.  44 ;  Townsend  v.  Lorain  Bank,  2  Oh.  St.  345  {semble) ; 
Sinclair  v.  Lynah,  1  Speers,  244,  contra. 

Conf.  Clark  v.  Eldridge.  13  Met.  96.  — Ed. 
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SECTION   II.  —  Continued. 

Notice  of  Dishonor —  (^continued), 
'h)  When  the  Notice  should  be  given. 

SMITH  V.  MULLETT. 
At  Nisi  Pkius,  coeam  Loed  Ellenboeough,  C.  J.,  July  6,  1809. 

[Reported  in  2  Campbell,  208.] 

Action  against  the  indorser  of  a  bill  of  exchange  drawn  by  one 
Mills,  payable  to  his  own  order,  and  indorsed  by  him  to  the  defendant, 
by  the  defendant  to  one  Hefford,  by  HeHord  to  one  Aylett,  by  Aylett 
to  the  plaintiff,  and  by  the  plaintiff  to  one  Lowe. 

The  bill  became  due  on  Saturday,  May  19th,  when  it  was  in  Lowe's 
hands.  He  and  all  the  parties  to  it  reside  in  the  metropolis.  On 
Monday  the  20th,  Lowe  gave  notice  to  the  plaintiff  that  the  bill  had 
been  dishonored.  On  Tuesday  afternoon,  a  few  minutes  past  five,  the 
plaintiff's  clerk  put  a  letter  into  the  two-penny  post-office,  giving  notice 
to  Aylett.  This  letter  having  been  put  in  so  late,  according  to  the 
course  of  the  two-penny  post,  was  not  delivered  out  till  Wednesday 
morning.  On  Wednesday,  Aylett  gave  notice  to  Hefford,  and  Hefford 
to  the  defendant.  The  question  was,  whether  the  defendant  had 
received  due  notice  of  the  dishonor  of  the  bill. 

Park  and  Coltman  maintained  that  the  notice  was  sufficient  on  the 
authority  of  Scott  v.  Lifford,  where  a  bill  of  exchange,  all  the  parties  to 
which  resided  in  London  or  the  vicinity,  becoming  due  on  the  4th  of 
the  month,  it  was  then  presented  for  payment  by  the  payee's  bankers, 
who  returned  it  to  him  dishonored  on  the  5th;  and  the  court  held  that 
a  letter  from  him,  put  into  the  two-penny  post  on  the  6th  (at  what 
hour  did  not  appear),  was  reasonable  notice  to  the  drawer  of  the  dis- 
honor of  the  bill.  The  rule  therefore  was  that  every  indorsee  should 
have  a  day  to  give  notice  to  his  indorser;  and  here,  reckoning  the 
number  of  indorsees,  it  would  be  found  that  the  defendant  had  re- 
ceived notice  a  day  sooner  than  he  had  a  right  to  require  it. 

Loed  Ellenboeough.  It  is  of  great  importance  that  there  should 
be  an  established  rule  upon  this  subject;  and  I  think  there  can  be 
none  more  convenient  than  that,  where  the  parties  reside  in  London, 
each  party  should  have  a  day  to  give  notice.  I  have  before  said,  the 
holder  of  a  bill  of  exchange  is  not,  omissis  omnibus  aliis  negotiis,  to 
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devote  himself  to  giving  notice  of  its  dishonor.  It  is  enough  if 
this  be  done  with  reasonable  expedition.  If  you  limit  a  man  to  the 
fractional  part  of  a  day,  it  will  come  to  a  question  how  swiftly  the 
notice  can  be  conveyed :  a  man  and  horse  must  be  employed,  and 
you  will  have  a  race  against  time.  But  here  a  day  has  been  lost. 
The  plaintiff  had  notice  himself  on  the  Monday,  and  does  not  give 
notice  to  his  indorser  till  the  Wednesday.  If  a  party  has  an  entire 
day,  he  must  send  off  his  letter  conveying  the  notice  within  post- 
time  of  that  day.  The  plaintiff  only  wrote  the  letter  to  Aylett  on  the 
Tuesday.  It  might  as  well  have  continued  in  his  writing-desk  on  the 
Tuesday  night  as  lie  at  the  post-office.     He  has  clearly  been  guilty  of 

laches,  by  which  the  defendant  is  discharged. 

Plaintiff  nonsuited} 


TURNER  V.  LEACH. 

At  Guildhall,  coeam  Lord  Ellenborough,  C.  J.,  Sittings  after 
Hilary  Term,  1818. 

[Reported  in  Chitty,  Bills  (\Oth  Edition),  332,  note  13.] 

Assumpsit  by  the  eleventh  indorser  of  a  bill  of  exchange  against 
the  eighth  indorser,  for  default  of  payment.  It  appeared  that  in  due 
time,  on  the  4th  of  September,  1817,  the  returned  bill,  with  notice  of 
the  dishonor,  was  left  at  the  house  of  Richard  Bennett,  the  tenth 
indorser,  enclosed  in  a  letter  addressed  to  him  ;  that  in  consequence  of 
the  dangerous  illness  of  his  wife  at  a  distant  place  he  had,  on  the  1st 
of  September,  left  his  house  in  care  of  a  lad,  who  had  no  authority  to 
open  letters,  intending  to  return  on  3d  of  September  ;  but  that,  owing 
to  his  wife  having  become  dangerously  worse,  he  did  not  return  till 
after  the  8th  of  September,  on  which  day  his  brother  opened  the 
letter,  and  immediately  gave  notice  of  the  dishonor  of  the  bill  to  the 
plaintiff,  who  paid  it  and  then  called  upon  the  defendant,  who  insisted 
that  he  was  discharged  for  want  of  earlier  notice.  It  was  urged  for 
the  plaintiff  that  the  dangerous  illness  of  Richard  Bennett's  wife 
excused  his  absence  from  home  and  the  delay  in  giving  notice  of  the 
dishonor ;  and  that,  as  the  dishonor  is  contrary  to  the  contract  and  the 
expectation  of  the  parties,  there  is  no  reason  for  requiring  an  indorser 

1  Hilton  V.  Fairclough,  2  Camp.  633 ;  Fowler  v.  Hendon,  4  Tyrwh.  1002;  Dobree 
V.  Eastwood,  3  C.  &  P.  260;  Stocken  v.  Collin,  7  M.  &  W.  515;  Poole  w.  Dicas, 
1  Scott,  600,  accord.  —  Ed. 
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to  be  in  the  way,  or  to  appoint  an  agent  in  bis  absence  to  provide  for 
such  an  event.  But  Lord  Ellenborough  ruled  that  these  circumstances 
constituted  no  excuse  for  the  delay  in  giving  notice. 


WRIGHT  V.  SHAWCROSS. 
In  the  King's  Bench,  Easter  Teem,  1819. 

[Reported  in  2  Barnewall  ^  Aldersan,  501,  note  (a)]. 

Jones,  in  the  first  four  days  of  this  term,  moved  for  a  rule  nisi  to 
set  aside  the  verdict  for  the  plaintiff  in  this  case,  which  was  tried 
before  the  chief  justice  of  Chester  at  the  last  assizes  there.  He 
moved  it  on  two  grounds  :  first,  that  by  laches  the  plaintiff  had 
made  the  bill  of  exchange,  which  had  been  given  in  payment  for 
the  goods,  for  which  the  action  was  brought,  his  own.  The  bill 
had  been  drawn  by  P.  B.  on  Messrs.  L.  R.  &  Co.,  and  was  dated 
1st  .January,  1817.  And  it  had  been  delivered  without  having  been 
indorsed  by  defendant  to  plaintiff.  It  was  presented  for  payment 
in  London  on  the  3d  April.  On  the  4th,  a  letter  was  written  by 
the  plaintiff,  informing  him  of  it,  which  he  received  on  the  6th  April, 
being  Sunday.  On  the  Tuesday  evening,  notice  by  the  post  was  sent 
to  the  defendant.  The  court  held  that  the  plaintiff  was  not  bound  to 
open  the  letter  from  London  till  the  Monday  morning,  and  that,  tak- 
ing him  to  have  received  notice  of  the  dishonor  at  that  time,  he  had 
done  quite  sufficient  in  transmitting  it  to  the  defendant  by  the  next 
day's  post;  and  that,  therefore,  he  had  been  guilty  of  no  laches  what- 


1  Hilton  V.  Shepherd,  6  East,  14,  n. ;  Langdale  v.  Trimmer,  15  East,  291 ;  Miers 
V.  Brown,  11  M.  &  W.  372;  Mackenzie  v.  Dott  (Court  of  Session),  July  18,  1861; 
Lenox  v.  Roberts,  2  Wheat.  373 ;  FuUerton  v.  Bank  of  U.  S.,  1  Pet.  604 ;  Bank  of 
Alexandria  i-.  Swann,  9  Pet.  33;  Seventh  Ward  Bank  v.  Hanrick,  2  Story,  416; 
Whitman  v.  Farmers'  Bank,  8  Port.  258 ;  Flack  v.  Green,  3  Gill  &  J.  474  ;  Whitwell 
V.  Johnson,  17  Mass.  449 ;  Eagle  Bank  v.  Chapin,  3  Pick.  180 ;  Talbot  u.  Clark, 
8  Pick.  51 ;  Church  v.  Barlow,  9  Pick.  547  ;  Eagle  Bank  v.  Hathaway,  5  Met.  212 ; 
Haskell  v.  Boardman,  8  All.  38 ;  Fortner  v.  Parham,  10  Miss.  151 ;  American  Co. 
V.  Emerson,  12  Miss.  177  ;  Carter  v.  Burley,  9  N.  H.  558;  Manchester  Bank  v.  Fel- 
lows, 28  N.  H.  302 ;  Mead  v.  Engs,  5  Cow.  303 ;  Lawson  v.  Farmers'  Bank,  1  Oh. 
St.  206 ;  Stephenson  v.  Dickson,  24  Pa.  148  ;  Mitchell  v.  Cross,  2  R.  I.  437,  accord. 

Tindal  ».  Brown,  1  T.  R.  167 ;  Darbishire  v.  Parker,  6  East,  3,  in  which  a  stricter 
measure  of  diligence  was  required  than  that  adopted  in  the  principal  case,  are  no 
longer  law.  —  Ed. 
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TURNER  V.  LEECH. 
In  the  King's  Bench,  Mat  18,  1821. 

[Reported  in  4  Bamewatt  Sf  Alderson,  451.] 

Assumpsit  by  plaintiff,  as  indorsee,  against  the  defendant,  as  a  prior 
indorser  of  a  bill  of  exchange  for  £50,  payable  three  months  after 
date.  Plea,  general  issue.  The  cause  was  tried  at  the  Guildhall 
sittings  after  Hilary  term,  1818,  before  Lord  Ellenborough,  C.  J.,  when 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 
this  court,  upon  the  following  case.  The  defendant  was  the  eighth, 
and  the  plaintiff  the  eleventh,  indorser  of  the  bill  of  exchange,  which 
was  indorsed  by  him  to  Bennett,  and  by  him  to  Fletcher,  and  by  him 
to  Hordern  &  Co.,  bankers  at  Wolverhampton,  who  transmitted  the 
same  to  their  London  correspondents,  Messrs.  Sanson  &  Co.,  who  were 
the  holders  when  the  bill  became  due.  The  bill  was  duly  presented 
for  payment  on  Saturday  the  30th  August,  1817,  and  dishonored.  On 
Monday  the  1st  September,  1817,  Sanson  &  Co.  wrote  to  Hordern 
&  Co.  at  Wolverhampton,  duly  informing  them  of  such  dishonor, 
which  letter  was  received  by  them  on  Tuesday  the  2d  September. 
Notice  of  the  dishonor  was  on  the  2d  September  given  to  Fletcher ; 
and  on  Wednesday,  the  3d  September,  a  letter  giving  information  of 
such  dishonor  was  sent  by  the  post  by  Fletcher  to  Bennett  at  Stock- 
port, where  he  resided,  and  which  letter  was  delivered  there  at  his 
shop  on  Thursday  the  4th  September.  This  letter  was  not  opened, 
and  no  notice  was  given  to  the  plaintiff  or  any  other  party  before 
Monday  the  8th  September.  On  the  8th  September,  the  plaintiff  first 
received  notice  of  the  dishonor,  and  immediately  paid  the  amount  of 
the  bill  to  Bennett.  John  Davies,  the  tenth  indorser,  Washington  and 
Horner,  the  ninth  indorsers,  and  the  defendant,  the  eighth  indorser, 
all  resided  at  Stockport.  It  was  admitted,  in  addition,  that  the 
defendant  had  notice  of  the  dishonor  either  on  the  8th  or  9th  Sep- 
tember, 1817. 

Chitty,  for  the  plaintiff.  In  this  case,  the  defendant  received  notice 
of  dishonor  on  the  9th  September  at  the  latest ;  and,  if  notice  had  been 
given  to  each  successive  indorser  in  the  regular  course,  he  would  not 
have  received  it  at  an  earlier  period.  Then  he  has  received  no  injury  by 
the  neglect.  Suppose  the  holder  gives  notice  on  the  same  day  to  six 
successive  indorsers,  and  the  seventh  indorser  receives  notice  of  it  six 
days  afterwards,  surely  he  ought  not  to  be  allowed  to  defend  himself 
on  the  ground  of  laches,  when  in  the  regular  course  he  could  not  have 
received  notice  sooner. 
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J.  Williams,  contra,  stopped  by  the  court. 

Abbott,  C.  J.  In  this  case,  the  plaintiff,  who  ought  to  have  received 
notice  of  the  dishonor  of  the  bill  of  exchange  from  Bennett  on  the 
5th  September,  did  not,  in  fact,  receive  notice  till  the  8th  ;  and,  there- 
fore, he  was  clearly  discharged  by  the  laches  of  the  holder.  Then  can 
he,  by  paying  the  bill,  place  the  prior  indorsers  in  a  worse  situation 
than  that  in  which  they  would  otherwise  have  been?  I  think  he 
cannot  do  so;  and  that  in  paying  this  bill  he  has  paid  it  in  his 
own  wrong,  and  cannot  be  allowed  to  recover  upon  it  against  the 
defendant.  Judgment  for  the  defendant} 


GEILL  V.  JEREMY  and  Anothhe. 
At  Nisi  Peius,  coeam  Loed  Tenteedeit,  C.  J.,  Mat  16,  1827. 

\B,eporttd  in  Moody  ^  Mallcin,  61.] 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  drawer. 

The  only  question  was  as  to  the  regularity  of  the  notice  of  dis- 
honor. The  plaintiff,  who  lived  near  Chorley  in  Lancashire,  received 
notice  of  the  dishonor  by  the  post  at  nine  o'clock  in  the  morning  of 
Thursday,  August  31.  The  post  left  the  village  where  he  resided  at 
six  that  evening,  and  the  mail-bags  were  not  made  up  at  Chorley  (two 
miles  off)  till  nine  in  the  evening.  The  plaintiff  did  not  write  by  that 
post,  which  would  have  arrived  in  London,  to  which  this  letter  was  to 
be  addressed,  on  Saturday  ;  and,  there  being  no  post  to  London  on 
the  Friday,  he  did  not  write  till  the  Saturday. 

/Storks,  for  the  defendants,  contended  that  this  notice  was  insuffi- 
cient. In  Darbisbire  v.  Parker,^  it  was  doubted  whether  the  notice 
should  not  always  be  sent  by  the  very  next  post,  if  that  were  possible ; 
and,  though  subsequent  cases  have  laid  down  the  rule  that  the  post  of 
the  next  day  is  in  all  cases  sufficient,  there  is  no  instance  in  which  it 
has  been  decided  that  the  party  is  entitled  to  make  a  delay  of  two 
days,  when  he  might,  by  ordinary  diligence,  avoid  it.  In  this  case,  he 
might,  with  perfect  ease,  have  written  on  the  Thursday,  and  was  there- 
fore not  entitled  to  wait  till  the  Saturday. 

LoBD  Tenteedbn,  C.  J.  In  these  cases,  it  is  of  great  importance 
to  have  a  fixed  rule,  and  not  to  resort  to  nice  questions  of  the  suffi- 
ciency, in  each  particular  case,  of  a  certain  number  of  hours  or  min- 

1  Triplett  v.  Hunt,  3  Dana,  126 ;  Etting  v.  Schuylkill,  2  Barr,  355  [semble) ;  Brown 
V.  Ferguson,  4  Leigh,  37,  accord.  — Ed. 
■  e  East,  3. 
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utes.  The  general  rule  is  that  the  party  need  not  write  on  the  very- 
day  that  he  receives  the  notice.  If  there  be  no  post  on  the  following 
day,  it  makes  no  difference :  the  next  post  after  the  day  on  which  he 
receives  the  notice  is  soon  enough. 

Verdict  for  the  plaintiff} 


ROWE  V.  TIPPER. 

In  the  Commom'  Pleas,  Januabt  27,  1853. 

\Reported  in  13  Common  Bench  Reports,  249.] 

Assumpsit  by  indorsee  against  indorser  of  a  bill  of  exchange. 

The  declaration  stated  that  one  Green,  theretofore,  to  wit,  on  the 
12th  of  July,  1851,  made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  Messrs.  Knight  &  Co.,  and  thereby  required  them  to  pay 
to  his  order  the  sum  of  £52  9s.,  four  months  after  the  date  thereof, 
for  value  received,  which  period  had  elapsed  before  the  commencement 
of  the  suit ;  that  Green  indorsed  the  bill  to  the  defendant ;  that  the 
defendant  indorsed  it  to  one  Abley ;  and  that  Abley  indorsed  it  to 
the  plaintiff  before  it  became  due  ;  and  that  Knight  &  Co.  did  not  pay 
the  said  bill,  although  the  same  was  duly  presented  to  them  for  payment 
on  the  day  when  it  became  due,  —  of  all  which  the  defendant  then 
had  due  notice,  and  then,  in  consideration  of  the  premises,  promised 
the  plaintiff  to  pay  him  the  amount  of  the  said  bill,  on  request. 

By  his  sixth  plea,  the  defendant  traversed  the  notice  of  dishonor. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
London,  in  Michaelmas  term  last.  It  appeared  that  the  bill  was  duly 
presented  when  it  became  due,  —  viz.,  on  Saturday  the  15th  of  Novem- 
ber, 1851,  at  the  place  where  it  was  made  payable,  —  and  was  dishon- 
ored ;  that  the  plaintiff,  on  the  17th  of  November,  gave  notice  of 
dishonor  to  Abley,  apd  on  the  18th  (through  the  agency  of  one 
Delane)  gave  notice  to  the  defendant. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  notice  to  him 

'  Townsley  v.  Springer,  1  La.  122  {semble),  accord. 

So,  if  the  only  post  of  the  following  day  closes  before  the  beginning  of  business 
hours,  the  next  post  thereafter  is  soon  enough.  Hawkes  v.  Salter,  4  Bing.  715 ; 
Davis  w.  Hanley,  12  Ark.  645;  Chick  v.  Pillsbury,  24  Me.  458  (overruling  Goodman 
V.  Norton,  17  Me.  381  and  Beckwith  v.  Smith,  22  Me.  125)  ;  Farmers'  Bank  v.  Duvall, 
7  Gill  &  J.  78;  Downs  v.  Planters'  Bank,  9  Miss.  261 ;  Deminds  v.  Kirkman,  9  Miss. 
644 ;  Wemple  o.  Dangerfield,  10  Miss.  445 ;  Carter  v.  Burley,  9  N.  H.  558  (semble) ; 
Burgess  v.  Vreeland,  4  Zab.  71  ;  Lawson  v.  Farmers'  Bank,  1  Oh.  St.  206  [semble]  . 
West  V.  Brown,  6  Oh.  St.  542 ;  Stephenson  v.  Dickson,  24  Pa.  148  ;  Butler  v.  Duval, 
4  Yerg.  265  ;  Mitchell  v.  Cross,  2  B.  I.  437  {semble).  —  Ed. 
VOL.  II.  25 
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was  too  late,  and  that  there  was  no  evidence  that  the  notice  given 
by  Delane  was  given  with  the  authority  of  the  plaintiff,  all  that  was 
proved  being  that  the  bill  had  been  placed  in  Delane's  hands  to 
obtain  payment. 

For  the  plaintiff,  it  was  insisted  that,  iniismuch  as  the  notice 
reached  the  defendant  in  the  same  time  as  it  would  have  done  if 
Abley  had  given  it,  it  was  a  sufficient  notice,  and  that  Delane  was 
duly  authorized  to  give  the  notice ;  and  the  case  of  Turner  v.  Leech 
was  referred  to. 

The  learned  judge  directed  the  jury  to  find  for  the  defendant  on  the 
sixth  issue,  reserving  leave  to  the  plaintiff  to  enter  the  verdict  for  him, 
for  the  amount  of  principal  and  interest,  if  the  court  should  be  of 
opinion  that  the  notice  was  sufficient. 

Hawkins,  infiMichaelmas  term  last,  obtained  a  rule  nisi  accordingly. 

Macnamara  (with  whom  was  Shee,  Seijt.)  now  showed  cause 
against  the  plaintiff's  rule. 

Hawkins,  in  support  of  his  rule.-' 

Jeetis,  C.  J.  It  seems  to  me  that  the  rule  laid  down  in  Chitty  and 
Hulnie  is  the  correct  rule,  and  that,  if  the  holder  of  a  bill  of  exchange 
wishes  to  avail  himself  of  a  notice  of  dishonor,  given  by  him  to  a 
remote  indorser,  he  must  give  it  within  the  time  within  which  he  is  by 
law  required  to  give  it  to  his  immediate  indorser ;  and  he  cannot  avail 
himself  of  his  laches,  to  gain  another  day.  If  he  could,  the  conse- 
quence which  has  been  pointed  out  would  follow  ;  viz.,  that,  if  there 
were  twenty  indorsers,  he  would  have  twenty  days  within  which  to 
give  notice  to  the  first  of  them.  The  rule  is  correctly  laid  down  by 
Burrough,  J.,  in  Dobree  v.  Eastwood,^  that  the  holder  has  his  day  to 
give  notice  to  any  party  he  may  seek  to  charge,  and  that  each  of  the 
prior  indorsers  in  turn  has  his  day.  Each  has  one  day  to  give  notice 
to  all  the  parties  against  whom  he  intends  to  enforce  his  remedy. 
That  is  the  result  of  all  the  decisions.  No  doubt  it  is  settled  that  the 
holder  need  not  himself  have  given  all  the  notices  :  he  may  avail  him- 
self of  a  notice  duly  given  by  any  other  party  to  the  bill.  That  was 
decided  in  Chapman  v.  Keane.  And  in  Harrison  v.  Ruscoe,  Parke, 
B.,  commenting  upon  that  case,  says  :  "  The  notice,  by  the  terms  of 
the  rule,  as  laid  down  by  the  Court  of  Queen's  Bench,  must  be  given 
in  due  time  by  the  party  to  the  bill ;  that  is,  in  due  time,  if  he  himself 
were  suing."  That,  in  fact,  is  recognizing  the  rule  as  stated  in  Chitty 
and  Hulme.  The  notice  upon  which  the  plaintiff  relies  in  this  case  is 
his  own  notice ;  and  he  mast  show  that  that  was  given  in  due  time. 
He  gave  notice  in  due  time  to  Abley,  his  immediate  indorser ;  but  he 

1  The  arguments  of  counsel  have  been  omitted.  —  Ed. 

2  3  C.  &  P.  250. 
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did  not  give  due  notice  to  the  defendant.  I  am,  therefore,  of  opinion 
that  he  has  by  his  laches  released  the  defendant ;  and  consequently  the 
rule  which  has  been  obtained  to  enter  the  verdict  for  the  plaintiff 
on  the  sixth  issue  must  be  discharged.  The  cross-rule,  which  now 
becomes  unnecessary,  will  also  be  discharged. 

Maule,  J.  I  am  of  the  same  opinion.  The  cases  cited  are  not  dis- 
tinguishable in  principle  from  the  case  in  hand.  The  rule  is  that  the 
party  who  is  sought  to  be  charged  upon  the  bill  is  entitled  to  prompt 
notice  of  its  dishonor  by  the  acceptor.  Where  the  parties  live  in  the 
same  town,  it  has  been  said  that  the  notice  must  be  given  in  time  to  be 
received  in  the  course  of  the  day  next  after  the  dishonor  of  the  bill, 
or  after  the  party  giving  the  notice  had  himself  received  notice  of  dis- 
honor. There  must  be  due  diligence,  —  not  that  the  party  is  bound  to 
neglect  all  other  business,  and  the  moment  he  receives  notice  send 
a  notice  to  those  he  means  to  charge.  He  has  a  whole  day,  and  so 
much  more  as  will  enable  him,  using  due  diligence,  to  communicate 
the  notice  to  the  party  sought  to  be  charged.  A  day  is  not  in  all 
cases  the  limit.  If  there  are  many  indorsers,  and  the  notice  in  fact 
travels  through  them  all,  if  there  has  been  no  want  of  diligence 
between  any  two  of  them,  whatever  time  is  occupied,  the  notice  will 
be  good.  Although  it  looks  extremely  plausible,  the  rule  is  not  that 
each  indorser  has  a  day  ;  but  the  rule  is  that  due  diligence  shall  be 
observed  in  the  actual  state  of  circumstances  in  which  the  notice  is 
given.  Here,  the  plaintiff,  if  he  meant  to  charge  the  defendant, 
should  have  given  him  notice  on  the  day  after  the  dishonor  of  the 
bill,  there  being  nothing  to  prevent  his  doing  so.  He  has,  therefore, 
by  his  laches  discharged  the  defendant.  I  therefore  concur  with  the 
Lord  Chief  Justice  in  thinking  that  this  rule  should  be  discharged. 

The  rest  of  the  court  concurring,  Hule  discharged} 


GLADWELL  v.   TURNER. 

In  the  Exchequer,  Januaet  14,  1870. 

[Eeported  in  Law  Reports,  5  Exchequer,  59.] 

Dbclabation  by  an  indorsee  of  a  bill  of  exchange  for  £28  against 
the  drawer. 

Plea,  traversing  the  giving  of  due  notice  of  dishonor.  Issue 
thereon. 

'  Marsh  v.  Maxwell,  2  Campb.  210,  n. ;  Simpson  v.  Turney,  5  Humph.  419, 
accord.  —  Ed. 
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At  the  trial  before  Kelly,  C.  B.,  at  the  sittings  for  Middlesex  after 
last  Michaelmas  term,  it  appeared  that  the  bill  declared  on  was 
drawn  by  the  defendant  on  one  Welsh  at  three  months  after  date,  and 
duly  accepted,  and  was  afterwards  indorsed  to  one  Smith,  who  indorsed 
it  to  the  plaintiff.  It  became  due  on  Friday  the  17th  of  September, 
1869,  and  was  presented  on  that  day  to  Welsh  by  the  plaintiff,  but 
was  dishonored.  All  the  parties  to  the  bill  lived  in  London.  On  the 
day  following  its  dishonor,  the  plaintiff,  with  a  view  of  giving  notice 
to  the  defendant,  and  being  ignorant  of  his  address,  applied  to  Smith 
for  information.  Smith  was  from  home  ;  but  later  on  the  same  day,  at 
about  half-past  five  in  the  afternoon,  the  plaintiff  went  to  him  again, 
and  obtained  the  defendant's  address.  He  posted  his  notice  of  dis- 
honor the  same  evening,  but  not  until  after  six  o'clock.  The  conse- 
quence was  that  it  was  not  received  by  the  defendant  until  Monday 
the  20th  of  September.  If  it  had  been  posted  before  six,  the  defend- 
ant would,  in  the  ordinary  course  of  the  London  postal  delivery,  have 
received  it  on  the  Saturday  evening.  The  jury,  under  the  direction 
of  the  learned  judge,  found  that  the  plaintiff  had  exercised  reason- 
able dihgence  in  forwarding  the  notice  of  dishonor,  and  thereupon  a 
verdict  was  entered  for  the  plaintiff,  with  leave  to  move  to  enter 
a  verdict  for  the  defendant. 

H.  T.  Cole,  Q.  C,  moved  accordingly,  on  the  ground  that  the  notice 
of  dishonor  was  too  late.  The  plaintiff,  if  he  had  pleased,  might 
have  discovered  the  defendant's  address  from  Welsh,  the  acceptor,  on 
the  day  the  bill  was  dishonored. 

[Maetin,  B.  I  do  not  think  he  was  bound  to  make  instant  inquiry. 
It  is  enough  if,  on  the  day  following,  he  used  reasonable  diligence  in 
discovering  where  the  defendant  lived.] 

At  all  events,'  he  might  have  posted  his  notice  before  six  on  the 
Saturday  evening,  in  which  case  it  would  have  been  delivered  the 
same  night.  Not  having  done  so,  he  cannot  be  said  to  have  exercised 
reasonable  diligence,  and  therefore  comes  within  the  rule  that,  where 
all  the  parties  to  a  bill  live  in  London,  notice  of  dishonor  must  be 
given  so  as  to  be  received  on  the  day  after  the  actual  dishonor  of  the 
bill.  Bateman  v.  Joseph,'  Williams  v.  Smith;  Byles  on  Bills,  9th  ed. 
p.  275. 

Kelly,  C.  B.  I  think  this  rule  ought  to  be  refused.  The  holder  of 
a  bill  is  not  bound,  omissis  omnibus  aliis  negotiis,  to  devote  himself  to 
giving  notice  of  its  dishonor.  He  must,  however,  use  due  and  reason- 
able diligence,  or  the  notice  will  be  too  late.  Now  here,  unless  we  are 
prepared  to  say  as  a  matter  of  law^  that  the  plaintiff  was  under  any 
absolute  necessity  of  writing  and  posting  his  notice  in  the  half-hour 

1  2  Camp.  461. 
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which  elapsed  from  his  discovery  of  the  defendant's  address  and  six 
o'clock,  I  am  of  opinion  that  there  was  evidence  of  sufficiently  reason- 
able diligence,  both  in  discovering  the  address  and  in  posting  the 
notice.  The  notice  was  therefore  in  time,  and  the  verdict  ought  not 
to  be  disturbed. 

Martin,  B.  I  am  of  the  same  opinion.  My  impression  is  that  the 
cases  show  that,  in  calculating  the  time  within  which  notice  of  dis- 
honor must  be  given  by  the  holder  of  a  bill,  the  point  for  commence- 
ment is  not  the  day  after  the  bill  becomes  due,  but  the  day  after  that 
on  which  the  holder,  after  exercising  reasonable  diligence,  is  in  a  posi- 
tion to  give  the  notice."- 

Channell  and  Pigott,  BB.,  concurred. 

Jiule  refused.^ 

J  Burk  V.  Shreve,  89  N.  J.  214,  219  {semble),  accord. 

See  Chapcott  v.  Curlewis,  2  M.  &  Rob.  484,  contra.  — Ed. 

2  In  Bateman  v.  Joseph,  12  East,  433;  Browning  v.  Kinnear,  Gow,  81;  Baldwin 
V.  Eichardson,  1  B.  &  C.  245  ;  Firth  v.  Tlirush,  8  B.  &  C.  387 ;  Hewitt  t>.  Thsmaon, 
1  M.  &  Boh.  543  I  Sturges  v.  Derrick,  Wight.  76 ;  Dixon  u.  Johnson,  1  Jur.  n.  s.  70 ; 
Hartford  Bank  u.  Stedman,  3  Conn.  489,  the  holders  were  held  to  have  used  duo 
diligence. 

In  Howland  v.  Adrain,  30  N.  J.  41,  due  diligence  was  not  used. 

A  person  who  takes  up  a  bill  for  the  honor  of  a  party  being  in  effect  an  indorsee 
of  that  party,  is  entitled,  like  any  holder,  to  his  day  for  giving  notice.  Goodall  v. 
Polhill,  1  C.  B.  233. 

HouK  OF  SEBViNO  NoTiCB.  —  If  the  service  is  made  on  the  last  of  the  days 
during  which  a  valid  notice  may  be  given  and  not  by  mail,  but  by  delivery  at  the 
place  of  business  or  dwelling-house  of  the  party  to  be  charged,  the  notice  must  be 
delivered  at  a  reasonable  hour,  that  is  to  say,  during  business  hours,  if  at  tlie  place 
of  business.  Bancroft  v.  Hall,  Holt,  N.  P.  476 ;  Stanley  v.  Bank  of  Mobile,  23  Ala. 
652 ;  John  i^.  City  Bank,  57  Ala.  96;  Adams  c^.  Wright,  14  Wis.  408,  410 ;  or  before 
the  hours  of  rest,  if  at  the  dwelling-house.  Adams  v.  Wright,  14  Wis.  408,  416.  But 
a  notice  delivered  at  an  unreasonable  hour  will  be  sufficient,  if  actually  received  by 
the  party  to  be  charged  on  the  proper  day.  Jameson  v,  Swinton,  in/ia,  417  ;  Bonner 
V.  New  Orleans,  2  Woods,  136;  Hallowell  v.  Curry,  41  Pa.  322  (semble).  —  Ed. 
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HOWARD,  Pkesidbnt,  &c.  v.  IVES. 
In  the  Supreme  Court,  New  York,  Mat,  1841. 

[Reported  in  2  Hill,  263.] 

Assumpsit,  tried  at  the  Saratoga  circuit,  in  May,  1840,  before 
Willard,  C.  J.  The  action  sought  to  charge  the  defendant  as  in- 
dorser  to  the  plaintiff  of  a  bill  of  exchange,  drawn  on  and  accepted  by 
one  Webster,  of  the  city  of  New  York.  The  plaintiff  had  indorsed  it 
to  the  Union  Bank  of  that  city  for  collection  ;  and  the  latter  gave 
it  to  their  notary,  who  presented  and  protested  it  for  non-payment  on 
Saturday,  August  31st,  1839,  between  the  hours  of  three  and  five  p.m. 
On  Monday  following,  the  notary  mailed  notice  of  protest  to  the  plaintiff, 
enclosing  another  for  the  defendant,  in  season  for  the  New  York  five 
o'clock  mail  to  Troy,  at  which  latter  place  the  plaintiff  resided.  The 
plaintiff  received  these  on  Tuesday  following,  at  eight  o'clock  a.  m.  ; 
and  the  same  day,  after  nine  o'clock  a.  m.,  the  notice  of  protest  in- 
tended for  the  defendant  was  mailed  at  Troy,  directed  to  him  at  Lan- 
singburgh,  his  place  of  residence ;  but  the  mail  for  the  day  had  closed 
before  this  was  done.  It  appeared  in  evidence  that  the  course  of 
mails  from  New  York  to  Troy  was  as  follows  :  One  mail  was  closed 
on  Saturday'  at  three  o'clock  p.  m.,  and  started  at  five  p.  m.  ;  two  left 
on  Sunday ;  and  on  Monday  one  closed  at  half-past  five  a.  m.,  leaving 
at  seven  a.  m.,  but  there  was  no  other  on  that  day  except  the  one  by 
which  the  notice  in  question  was  sent. 

The  defendant  objected  to  the  plaintiffs  right  of  recovering,  on  the 
following  grounds  :  1.  That  notice  of  protest  should  have  been  mailed 
at  New  York  in  time  for  one  of  the  mails  which  left  on  Sunday ;  or, 
at  all  events,  in  time  for  the  Monday  morning's  mail ;  2.  That  the 
notice  mailed  at  Troy  by  the  plaintiff  to  the  defendant  should  have 
been  deposited  in  the  post-office  before  the  mail  for  Lansingburgh  had 
closed  ;  3.  That  notice  should  have  been  mailed  at  New  York,  directed 
to  the  defendant  at  Lansingburgh. 

The  circuit  judge  overruled  the  objections  :  whereupon,  exceptions 
were  taken,  and  the  defendant  now  moved  for  a  new  trial  on  a  bill  of 
exceptions. 

G.  L.  Tracy ^  for  defendant. 

S.  G.  Huntington^  for  plaintiff. 

By  the  Court,  Cowen,  J.  For  the  purpose  of  transmitting  notice 
of  protest,  the  Union  Bank,  though  in  fact  a  mere  agent  to  collect, 
must  be  regarded  as  a  principal.'     The  legal  interest  in  the  bill  pass- 

'  Haynes  u.  Birks,  3  B.  &  P.  599  ;  Eobson  v.  Bennett,  2  Taunt.  388 ;  Langdale  w. 
Trimmer,  15  East,  291 ;  Bray  v.  Hadwen,  5  M.  &  Sel.  68 ;   Seaton  u.  Scovill,  18 
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ing  by  indorsement  to  that  bank,  it  must  be  considered  the  holder  at 
the  time  when  the  bill  was  presented  for  payment ;  and  the  notary 
must  be  considered,  therefore,  as  servant  to  that  bank.  Mead  v. 
Engs,i  Scott  V.  Lifford.  According  to  the  last  case  cited,  probably  the 
same  time  would  be  allowable  whether  the  Union  Bank  be  regarded 
as  a  mere  agent  or  as  principal.     And  vide  Haynes  v.  Birks.^ 

But,  whether  this  is  so  or  not,  it  was  regular  to  mail  the  notice  to  the 
plaintiff  on  the  next  day  after  presentment  and  protest.  The  holder 
is  never  required  to  mail  notice  to  his  indorser  the  very  day  on  which 
default  is  made  in  payment.  Chitty  on  Bills,  513  (Am.  ed.  of  1839),  and 
the  cases  there  cited. 

The  next  day  means  the  next  business  day.  Here,  the  protest  being 
on  Saturday,  the  notice  was  properly  mailed  on  the  next  Monday, 
leaving  the  intermediate  Sunday  out  of  the  computation.'  Id.  519 ; 
Haynes  v.  Birks,^  Wright  v.  Shaweross.- 

Mailing  in  season  for  either  of  the  two  mails  on  Monday  was  suffi- 
cient. It  is  urged  that  the  morning  post  was  neglected  ;  but  the  mail 
for  that  post  closed  before  ftie  common  hours  of  business.  The  ques- 
tion is  whether  the  holder  used  ordinary  diligence.  It  is  not  neces- 
sary to  say  that,  in  all  cases  where  there  are  several  mails  on  the  same 
day,  the  party  may  elect  by  which  he  will  send.^     Clearly,  he  comes  to 

Kas.  433 ;  Smith  «.  Roach,  7  B.  Mon.  17 ;  Carmena  u.  Bank  of  La.,  1  La.  An.  369 ; 
Freeman's  Bank  v.  Perkins,  18  Me.  292  ;  Crocker  v.  Getchell,  23  Me.  392 ;  Colt  v. 
Noble,  5  Mass.  167 ;  Church  v.  Barlow,  9  Pick.  547 ;  Eagle  Bank  v.  Hathaway,  5  Met. 
212;  Renshaw  v.  Triplett,  23  Mo.  213;  Manchester  Bank  v.  Fellows,  28  N.  H.  302; 
Mead  u.  Engs,  5  Cow.  303;  Bank  of  U.  S.  v.  Davis,  2  Hill,  451 ;  Ogden  „.  Dobbin, 
2  Hall,  112 ;  Mitchell  v.  Cross,  2  R.  I.  437 ;  Butler  v.  Duval,  4  Yerg.  265 ;  Friend  v. 
Wilkinson,  9  Grat.  31,  accord. 

The  different  branches  of  a  bank  through  which  a  bill  or  note  may  pass  are  to  be 
regarded  as  distinct  holders  in  estimating  the  time  at  which  notice  of  dishonor  should 
be  given.  Clode  v.  Bayley,  12  M.  &  W.  51 ;  Woodland  v.  Fear,  7  E.  &.  B.  519,  522; 
Prince  v.  Oriental  Corporation,  8  App.  Cas.  825,  382 ;  TJ.  S.  Bank  v.  Goddard,  5  Mas. 
366 ;  McNeil  v.  Wyatt,  3  Humph.  125.  —  Ed. 

i  5  Cow.  303,  308.  2  3  Bos.  &  Pul.  599,  601. 

»  Haynes  v.  Birks,  3  B.  &  P.  599 ;  Bray  v.  Hadwen,  5  M.  &  Sel.  68 ;  Eagle  Bank 
V.  Chapin,  3  Pick.  180 ;  Burgess  v.  Vreeland,  4  Zab.  71 ;  Friend  v.  Wilkinson,  9  Grat. 
31,  accord. 

Other  holidays  are  similarly  excluded  in  determining  the  proper  day  for  serving 
notice.  Martin  v.  IngersoU,  8  Pick.  1  (Christmas) ;  Cuyler  v.  Stevens,  4  Wend.  566 
(July  4th) ;  Lindo  v.  Unsworth,  2  Camp.  602  (a  Jewish  festival). 

A  notice  sent  upon  a  holiday  is  nevertheless  valid.  Deblieux  v.  BuUard,  1  Rob. 
(La.)  66  (Sunday).  But  see  Rheem  u.  Carlisle  Bank,  76  Pa.  132  (Sunday),  contra. 
—  Ed. 

*  There  would  seem  to  be  no  reason  to  doubt  that  the  holder  may  send  notice  of 
dishonor  by  any  mail  of  the  right  day.  See  Whitwell  v.  Johnson,  17  Mass.  449 ;  Law- 
son  V.  Farmers'  Bank,  1  Oh.  St.  206,  215.  —  Ed. 
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the  mark,  when  he  selects  that  post  which  leaves  next  after  the  hours 
of  business  commence  for  the  day.  This  is  the  next  practicable  or 
convenient  post.     Mead  v.  Engs.^ 

The  mailing  by  the  plaintiff  at  Troy  was  clearly  in  season.  It  was 
done  the  very  day  on  which  the  plaintiff  received  notice,  no  matter 
whether  before  or  after  the  post  had  departed  for  Lansingburgh.  In 
this  method  of  charging  indorsers  and  drawers,  by  consecutive  notices 
from  one  party  to  the  next  immediately  preceding  him,  the  former  is 
never  bound  to  forward  notice  on  the  very  day  upon  which  he  receives 
it,  but  maj'  always  wait  till  the  next.  Chitty  on  Bills,  515,  516  (Am. 
ed.  of  1839) ;  Chitty,  Jr.,  62  a,  63  (Am.ed.  of  1834)  ;  Bayley  on  Bills, 
264  (Am.  ed.  of  1836)  ;  Bray  v.  Hadwen,^  Williams  v.  Smith,  Geill  v. 
Jeremy.     The  motion  for  a  new  trial  is  therefore  denied. 

Hule  accordingly. 


THE   PRESIDENT,   DIRECTORS,  ai^d    COMPANY   OF   THE 
FITCHBUR6  BANK  v.  ASA   PERLEY. 

In  the  Supeemk  Judicial  Court,  Massachusetts,  Octobee 
Teem,  1861. 

[Reported  in  2  Allen,  433.] 

CoNTEACT,  brought  by  third  indorsers  of  a  promissory  note  against 
the  second  indorser.  The  answer  denied  that  legal  notice  of  non-pay- 
ment was  given  to  the  defendant. 

At  the  trial  in  the  superior  court,  the  following  facts  were  agreed  : 
"  At  its  maturity,  the  note  being  then  in  the  possession  of  the  Mer- 
chants' Bank  at  Boston,  payment  was  duly  demanded  of  the  maker, 
and  for  non-payment  the  note  was  duly  protested  ou  the  5th  of 
October,  1860.  Upon  the  6th  of  the  same  month,  the  Fitchburg 
Bank  at  Fitchburg,  the  present  plaintiffs,  being  the  last  indorsers, 
received  notice  of  non-jDayment  and  protest,  and  under  the  same  cover 
a  notice  to  the  defendant,  a  copy  of  which  is  hereto  annexed."     The 

1  6  Cow.  307,  per  Sutherland,  J. 

2  5  Maule  &  Selw.  68,  70,  and  cases  there  cited. 

8  "Commonwealth  of  Massachusetts.  Suffolk,  ss.  Boston,  Oct.  5, 1860.  Sir:  A 
promissory  note  for  one  hundred  and  sixty-one  dollars  and  forty  eight  cents,  dated 
Boston,  April  2, 1860,  signed  James  W.  Gates  &  Co.,  payable  to  the  order  of  Greenwood 
&  Nichols,  at  six  months  after  date,  indorsed  Greenwood  &  Nichols,  Asa  Perley,  2d, 
C.  I.  Billings,  cashier,  payment  of  said  note  having  been  first  duly  demanded  and 
refused,  I  have  this  day  protested  the  same  for  non-payment ;  and  I  hereliy  notify 
you  that  the  holder  looks  to  you  for  non-payment,  interest  and  cost.  Bone  at  the 
request  of  the  cashier  of  the  Merchants'  Bank.  Edward  A.  Dexter,  Notary  Public 
To  Mr.  Asa  Perley,  2d." 
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6th  was  Saturday,  and  this  notice  was  put  into  the  post-ofBce  at  Fitch- 
burg  by  the  plaintiffs  the  same  day,  directed  to  the  defendant  at 
Gardner,  which  was  his  place  of  residence,  but  it  was  too  late  to  go  by 
the  mail  of  that  day.  This  notice  was  forwarded  to  the  defendant 
upon  the  8th,  and  was  received  by  him  upon  the  9th.  The  mail  from 
Boston  to  Gardner  is  direct,  and  a  letter  passes  from  Boston  to  Gard- 
ner the  same  day."  Upon  these  facts,  Russell,  J.,  ordered  judgment  to 
be  entered  for  the  plaintiffs,  and  the  defendant  appealed. 

C  II.  JB.  Snow,  for  the  defendant. 

N.  Wood,  for  the  plaintiffs. 

BiGELOw,  C.  J.  The  notice  to  the  defendant  of  the  non-payment 
of  the  note  was  clearly  sufficient.  There  is  nothing  in  the  facts  agreed 
which  shows  that  the  Merchants'  Bank  were  not  the  legal  holders  of 
the  note  at  the  time  of  its  maturity.  The  question  of  the  sufficiency 
of  the  notice  is  therefore  to  be  determined  as  between  parties  who 
stood  in  the  relation  of  successive  indorsees.^  It  was  competent  for 
the  Merchants'  Bank,  as  holders,  to  send  notice  to  their  immediate 
indorsers,  the  present  plaintiffs ;  and  if  they,  on  receiving  notice, 
seasonably  transmitted  it  to  the  defendant,  he  is  liable,  although  it 
did  not  reach  him  so  soon  as  if  it  had  been  sent  to  him  by  the  Mer- 
chants' Bank  or  their  notary.  In  this  case,  there  can  be  no  doubt  that 
the  notice  was  seasonably  sent  by  the  plaintiffs.  It  was  deposited  by 
them  in  the  post-office  on  the  same  day  that  it  was  received  by  them 
from  the  notary.     Eagle  Bank  v.  Hathaway.^ 

To  the  form  of  the  notice,  no  valid  objection  can  be  made.  It  gave 
the  defendant  notice  of  all  the  facts  necessary  to  charge  him  as 
indorser.     Palen  v.  Shurtleff.'  Judgment  for  the  plaintiffs.^ 

1  An  additional  day  is  not  allowed  for  the  transmission  of  notice  by  an  agent  of  the 
holder  to  his  principal,  unless  the  agent  is  a  party  to  the  bill.  In  re  Leeds  Banking 
Co.,  L.  R.  1  Eq.  1 ;  Fish  v.  Jacknian,  19  Me.  467  (semhk).    But  see  Foole  a.  Dicas, 

1  Scott,  600 ;  Firth  v.  Thrush,  8  B.  &  C.  387 ;  Wynen  «.  Schappert,  6  Daly,  658. 

If  the  holder,  instead  of  sending  notice  to  a  prior  party  himself,  sends  notice  to 
his  own  agent,  not  a  party,  from  whom  lie  received  the  bill,  he  must  make  sure  that 
the  prior  party  is  notified  as  soon  as  he  would  have  been  if  a  direct  notice  had  been 
sent  to  him.  U.  S.  «.  Barker,  12  Wheat.  659;  Bartlett  v.  Hawley,  120  Mas.  92; 
Sewall  ».  Russell,  3  Wend.  276  ;  Allemania  Co.  v.  McLeod,  4  Mo.  App.  439.  — Ed. 

3  5  Met.  212.  »  9  Met.  581. 

*  U.  S.  Bank  v.  Goddard,  5  Mas.  366 ;  Seaton  .;.  Scovill,  18  Kas.  433 ;  Smith  v. 
Roach,  7  B.  Mon.  17  ;  Crocker  v.  Getchell,  23  Me.  392;  Colt  v.  Noble,  5  Mas.  167; 
Church  V.  Barlow,  9  Pick.  547  ;  Renshaw  w.  Triplett,  23  Mo.  23  ;  Manchester  Bank  v. 
Fellows,  28  N.  H.  302;  Mead  a.  Engs,  5  Cow.  303;  Bank  of  U.  S.  ...  Cavis,  2  Hill, 
451;  Ogden  v.  Dobbin,  2  Hall,  112;  Wynen  u.  Schappert,  6  Daly,  558;  Lawson  o. 
Farmers'  Bank,  1  Oh.  St.  203  ;  Stephenson  v.  Dickson,  24  Pa.  148 ;  Mitchell  v.  Cross, 

2  R.  I.  347 ;  Butler  k.  Duval,  4  Yerg.  265 ;  McNeil  v.  Wyatt,  3  Humph.  125,  accord. 
—  Ed. 
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A.  B.  JAMES  &  Co.  V.  ABSALOM  WADE. 

In  the  Supeemb  Coukt,  Louisiana,  August,  1869. 

[Reported  in  21  Annual  Reports,  548.] 

Appeal  from  the  District  Court,  parish  of  Winn.     Orsborn,  J. 

J.  O.  Weeks  and  J.  M.  B.  Tucker,  for  plaintiffs  and  appellants. 

Jack  <&  Pierson,  for  defendant  and  appellee. 

Howe,  J.  The  defendant  is  sued  as  the  indorser  of  a  bill  of  ex- 
change drawn  by  W.  R.  Hughes  on  Moore  &  Browder,  of  New  Orleans, 
and  by  the  latter  accepted,  payable  on  the  15th  February,  1863. 

On  the  day  of  its  maturity  the  bill  was  protested  by  a  notary  in 
New  Orleans,  and  a  notice  deposited  in  the  post-office  in  that  city 
addressed  to  the  defendant  at  Winnfield,  parish  of  Winn,  Louisiana. 

The  record  shows  that  in  February,  1863,  all  postal  and  commercial 
intercourse  was  suspended  between  New  Orleans  and  Winnfield.  The 
war  was  then  raging,  and  the  deposit  of  the  notice  in  the  post-oiRce 
in  New  Orleans  had  no  effect  in  converting  the  conditional  obligation 
of  the  indorser  into  an  absolute  liability.  19  An.  43,  63,  64,  72,  90 ; 
20  An.  399. 

If  the  holders  of  this  bill  desired  to  bind  the  indorser,  it  was  their 
duty  to  have  given  him  notice  of  dishonor  within  a  reasonable  time 
after  the  close  of  the  war,  and  the  resumption  of  commercial  inter- 
course.' There  being  no  evidence  that  any  notice  except  the  one  de- 
scribed above  was  ever  given,  the  indorser  must  be  held  to  have  been 
discharged.^ 

1  This  rule  was  recognized  in  Morgan  v.  Louisville  Bank,  4  Bush,  82 ;  Shaw  v. 
Neal,  19  La.  An.  156  ;  Harp  v.  Kenner,  19  La.  An.  63 ;  Greves  u.  Tomlinson,  19  La. 
An.  90 ;  Dunbar  v.  Tyler,  44  Miss.  1 ;  Harden  v.  Boyce,  59  Barb.  425  ;  Billgerry  v. 
Branch,  19  Grat.  393 ;  Farmers'  Banli  v.  Gunnell,  26  Grat.  131 ;  Tardy  v.  Boyd,  26 
Grat.  631 ;  McVeigh  o.  Old  Dominion  Banlc,  26  Grat.  785,  in  whicli  cases  due  dili- 
gence was  not  used ;  and  in  Peters  c^.  Hobbs,  25  Ark.  67 ;  House  i>.  Adams,  48  Pa. 
261,  in  which  cases  due  diligence  was  used. 

See  Hopkirk  v.  Page,  2  Brock.  20 ;  Union  Bank  v.  Marr,  6  Bush,  614 ;  Apperson 
V.  Union  Bank,  4  Cold.  445. 

Similarly,  a  delay  in  sending  notice  of  dishonor  caused  by  the  prevalence  of  a 
malignant  disease  is  excusable.  Tunno  v.  Lague,  2  Johns.  Cas.  1.  See  Roosevelt  v. 
WoodhuU,  Anth.  N.  P.  50.  — Ed. 

2  A  portion  of  the  case  relating  to  a  question  of  waiver  of  notice  has  been  omitted. 
—  Ed. 
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SECTION  II.  —  Continued. 

Notice  of  Dishonor —  (^continued). 

(c)  Wheeb  the  Notice  should  be  given. 

WALTER  V.  HATNES. 
At  Nisi  Peius,  coram  Abbott,  C.  J.,  September  6,  1824. 

[Reported  in  Ryan  ^  Moody,  149.] 

This  was  an  action  of  assumpsit  upon  a  bill  of  exchange  by  an  in- 
dorsee against  an  indorser. 

In  order  to  prove  the  notice  of  dishonor,  it  was  shown  on  the  part 
of  the  plaintiff  that  a  letter  containing  such  a  notice,  and  addressed 
to  "  Mr.  Haynes,  Bristol,"  was  put  into  the  post-ofSce. 

Abbott,  Ld.  C.  J.  This  is  not  sufficient  proof  of  notice.  Where  a 
letter,  fully  and  particularly  directed  to  a  person  at  his  usual  place  of 
residence,  is  proved  to  have  been  put  into  the  post-office,  this  is  equiva- 
lent to  proof  of  a  delivery  into  the  hands  of  that  person,  because  it  is 
a  safe  and  reasonable  presumption  that  it  reaches  its  destination  ;  but 
where  a  letter  is  addressed  generally  to  A.  B.  at  a  large  town,  as  in 
the  present  case,  it  is  not  to  be  absolutely  presumed  from  the  fact  of 
its  having  been  put  into  the  post-office  that  it  was  ever  received  by 
the  party  for  whom  it  was  intended.  The  name  may  be  unknown  at 
the  post-office,  or,  if  the  name  be  known,  there  may  be  several  persons 
to  whom  so  general  an  address  would  apply.  It  is,  therefore,  always 
necessary,  in  the  latter  case,  to  give  some  further  evidence  to  show 
that  the  letter  did  in  fact  come  to  the  hands  of  the  person  for  whom 
it  was  intended. 

Other  evidence  was  then  given,  tending  to  show  that  the  letter  had 
been  received  by  the  person  to  whom  it  was  addressed,  and  the  plain- 
tiff had  a  verdict.^ 

1  Beckwith  v.  Smith,  22  Me.  125  ;  Bartlett  v.  Eobinson,  89  N.  T.  187,  accord. 
See  True  v.  Collins,  8  AU.  438.  — Ed. 
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MANN  V.  MOORS. 
At  Nisi  Prius,  coraji  Lord  Testerden,  C.  J.,  Mat  25,  1825. 

[Reported  in  Ri/an  ^  Moody,  249.] 

Action  on  a  bill  of  exchange  by  the  indorsee  against  the  drawer. 

The  bill  as  drawn  was  dated  Manchester,  and,  upon  being  presented 
for  payment  at  the  acceptor's  in  London,  was  dishonored.  The  only 
evidence  given  of  notice  to  the  defendant  of  the  bill  having  been  dis- 
honored was  that  a  letter  containing  such  a  notice  had  been  put  into 
the  post-office  in  London,  directed  to  "  Mr.  Moors,  Manchester." 

Wightman,  for  the  defendant,  contended  that  this  was  not  a  suffi- 
cient notice  of  the  dishonor  of  the  bill ;  that  it  was  the  duty  of  the 
plaintiff  to  have  inquired  of  the  prior  holders  of  the  bill  the  particular 
address  of  the  defendant  in  the  town  of  Manchester  ;  that  it  was  most 
likely  a  letter  so  directed,  to  so  large  a  town  as  Manchester,  would  not 
reach  the  defendant. 

Abbott,  Ld.  C.  J.  I  am  of  opinion  that  this  was  sufficient  notice 
of  the  dishonor  of  the  bill.  If  the  drawer  of  a  bill  of  exchange  dates 
his  bill  London,  I  think  a  notice  of  dishonor  by  letter,  addressed  to 
him  London,  will  be  sufficient.  Verdict  for  the  plaintiff } 


BERRIDGE  v.  FITZGERALD. 

In  the  Queen's  Bench,  June  9,  1869. 

[Reported  in  Law  Reports,  i  Queen's  Bench,  639.] 

Declaration  against  the  defendant  as  indorser  of  a  bill  of  ex- 
change. 

Plea  :  a  traverse  of  the  notice  of  dishonor. 
Issue  thereon. 

1  Grugeon  v.  Smith,  6  A.  &  E.  499  ;  Clarke  v.  Sharpe,  3  M.  &"W.  16S  ;  Siggers  v. 
Brown,  1  M.  &  Rob.  520;  Burmester  i-.  Barron,  17  Q.  B.  828;  Renwick  v.  Tiglie,  8 
W.  R.  391,  accord. 

But  see  Foard  u.  Johnson,  2  Ala.  565;  Tyson  v.  Oliver,  43  Ala.  455;  Sprague 
V.  Tyson,  44  Ala.  338;  Barnwell  u.  IMitchell,  3  Conn.  101  ;  Hill  v.  Varrell,  3  Greenl. 
233 ;  Chapman  v.  Lipscombe,  1  Johns.  294  (semhle) ;  Lowery  v.  Scott,  24  Wend.  35S  ; 
Runyon  v.  Montfort,  Busbee,  371;  Filler  v.  Morris,  6  Whart.  406;  Earnest  w.  Tay- 
lor, 25  Tex.  Supp.  37,  in  which  cases  it  was  held  that  a  holder  must  at  his  peril  use 
due  diligence  in  ascertaining  wliether  the  place  indicated  in  the  bill  was  in  reality  the 
city  or  town  of  tlie  drawer's  residence  or  business. 

Conf.  Page  v.  Prentice,  5  B.  Mon.  7;  Fisher  u.  Evans,  5  Binn.  541;  Pierce  v. 
Struthers,  27  Pa.  249.  —  Ed. 
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At  the  trial  before  Blackburn,  J.,  at  the  sittings  in  London  after 
Michaelmas  term,  1868,  it  appeared  that  the  plaintiff  had  supplied 
stationery  for  the  purposes  of  the  business  to  the  Industrial  London 
Loan  and  Interest  Company,  Limited,  and  threatened  to  sue  the  com- 
pany for  the  amount,  £72  10s. ;  but  he  agreed  to  take  a  bill  of 
exchange  for  the  amount  accepted  by  the  company,  provided  two 
directors  of  the  company  indorsed  the  bill.  Accordingly,  the  plaintiff 
attended  at  the  oflBce  of  the  company,  20  Great  George  Street;  and  a 
bill  of  exchange,  dated  the  22d  of  April,  1868,  was  drawn  by  the  plain- 
tiff to  his  own  order,  for  £72  10s.,  payable  at  three  months,  upon  the 
"Industrial  London  Loan  and  Interest  Company,  Limited,  20  Great 
George  Street,  W.  C,"  and  the  bill  was  then  and  there  accepted  on 
behalf  of  the  company,  by  C.  Beavan,  manager,  and  indorsed  by  the 
defendant  and  J.  Johnstone,  both  of  whom  were  acting  directors,  and 
in  the  habit  of  attending  at  the  company's  office. 

Soon  after  this,  there  was  a  proposal  for  amalgamation  with  the 
Provident  Union  Company,  Bridge  Street,  Blackfriars,  but  the  amal- 
gamation was  not  carried  out ;  and  in  June  a  petition  was  filed,  and 
on  the  17th  of  July  an  order  made  for  winding  up  the  company. 

The  bill  being  unpaid  at  maturity,  the  plaintiff  immediately  sent 
notice  of  dishonor  to  the  defendant,  addressed  to  the  office  of  the 
company,  20  Great  George  Street ;  but  it  did  not  reach  him  till  some 
time  afterwards,  as  he  had  ceased  to  attend  at  the  office  of  the  com- 
pany upon  the  company  becoming  embarrassed. 

The  defendant  lived  at  Petersham,  but  the  plaintiff  knew  nothing 
about  him.  The  plaintiff  made  inquiries  at  the  office  of  the  Provident 
Union  Company,  and  also  of  one  of  the  directors  of  the  other  com- 
pany, who  informed  him  that  the  defendant  lived  somewhere  on  the 
South  Western  line  of  railway  ;  but  the  plaintiff  did  not  inquire  at 
the  office  of  the  defendant's  company,  20  Great  George  Street. 

The  writ  was  issued  on  the  29th  of  July,  and  served  on  the  defend- 
ant on  the  4th  of  August,  1868,  at  his  house  at  Petersham. 

In  answer  to  a  question  of  the  learned  judge,  the  jury  found  that 
the  plaintiff  had  done  his  best  to  find  out  the  private  residence  of  the 
defendant ;  and  a  verdict  was  directed  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  was  obtained  accordingly,  on  the  ground  that  there  had  been 
no  notice  of  dishonor,  and  no  circumstances  to  excuse  the  want  of  it. 

Warton  showed  cause,  and  contended  that  the  plaintiff  did  make 
sufficient  inquiry  as  to  the  place  of  residence  of  the  defendant ;  and, 
if  not,  the  notice  of  dishonor  at  the  place  of  business  of  the  company, 
for  whose  debt  the  bill  was  accepted,  and  on  his  behalf  the  defendant, 
as  director,  became  surety,  was  sufficient.    The  defendant  gave  no 
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Other  address,  and  for  the  purposes  of  the  bill  he  must  be  considered 
to  have  held  out  that  place  as  his  place  of  business.  He  cited  Siggers 
V.  Browne,^  Hewitt  v.  Thompson,^  Beveridge  v.  Burgis,*  Rowe  v. 
Tipper. 

[Hates,  J.,  referred  to  Bateman  v.  Joseph.^] 

ITodffson,  for  the  defendant,  was  directed  by  the  court  to  confine  his 
argument  to  the  second  point,  and  he  cited  Be  Leeds  Banking  Com- 
pany, Ex,  parte  Prange.^ 

CocKBUEJsr,  C.  J.  I  am  of  opinion  that  the  rule  should  be  discharged. 
There  can  be  no  doubt  that,  when  the  holder  of  a  bill  of  exchange 
seeks  to  sue  an  indorser,  he  must  give  due  notice  of  dishonor,  if  the 
bill  when  due  is  not  met  by  the  acceptor,  and  he  must  find  out  the 
indorser,  or  at  all  events  use  reasonable  diligence  to  find  out  either  his 
place  of  residence  or  place  of  business,  if  the  bill  has  been  indorsed  in 
his  way  of  business  or  trade  ;  and,  if  the  bill  has  been  given  or 
indorsed  in  the  way  of  business,  it  is  enough  if  the  holder  give  notice 
of  dishonor  at  the  indorser's  place  of  business."  In  the  present  case, 
the  notice  was  not  given  at  the  defendant's  place  of  residence,  but 
only  at  the  office  of  the  company  of  which  the  defendant  was  a 
director.  We  have  to  consider  whether  the  office  of  the  company  was 
the  place  of  business  of  the  defendant,  or  at  all  events,  looking  at  the 
circumstances  under  which  the  bill  was  given,  whether  the  defendant 
authorized  the  plaintiff  to  treat  the  office  of  the  company  as  his  place 
of  business  for  the  purposes  of  the  bill,  or  as  the  place  where  he  would 
be  likely  to  be  found.  The  bill  was  given  for  a  debt  of  the  company 
of  which  the  defendant  was  an  acting  director ;  and,  when  the  plain- 
tiff agreed  to  take  the  bill,  he  insisted  that  it  should  have  the  names 
of  two  directors  as  an  additional  security.  The  bill  was  accordingly 
drawn  and  accepted  at  the  office  of  the  company,  and  the  defendant 
indorsed  the  bill  at  the  office  as  a  director  of  the  company ;  and 
though  he  may  have  thought  he  had  not  made  himself  liable  in  his 
individual  capacity,  yet  the  bill  was  given  to  keep  the  affairs  of  the 
company  straight,  and  the  transaction  took  place  at  the  office  of  the 

1  1  Moo.  &  Rob.  520.  =  1  Moo.  &  Rob.  543.  3  3  Camp.  262. 

«  12  East,  433.  6  35  L.  J.  Ch.  33. 

'^  Miller  i>.  Hennen,  8  Mart.  N.  b.  587  ;  State  Bank  v.  Hennen,  4  Mart.  n.  s.  226 ; 
Edson  V.  Jacobs,  14  La.  494  ;  La.  Bank  v.  Mansker,  15  La.  115 ;  Coram.  Bank  v.  Gove, 
15  La.  113 ;  Jacobs  v.  Turner,  2  La.  An.  964 ;  Kock  v.  Bringier,  19  La.  An.  183 ;  Merz 
V.  Kaiser,  20  La.  An.  377  ;  Lord  o.  Appleton,  15  Me.  270 ;  Mech.  Association  a. 
Place,  4  Duer,  212;  Bank  of  Commonwealth  w.  Mudgett,  44  N.  Y.  514 ;  Phillips  a. 
Alderson,  5  Humph.  408 ;  McVeigh  v.  Old  Dominion  Bank,  26  Grat.  785  (savnble), 
accord. 

Conf.  U.  S.  Bank  v.  Corcoran,  2  Pet.  121  ;  Williams  v.  Brailsford,  25  Md.  126 ; 
Kleinmann  v.  Boernstein,  32  Mo.  811 ;  Walker  v.  Stetson,  14  Oh.  St.  89 ;  Bank  of 
West  Tenn.  v.  Davis,  5  Heisk.  436.— Ed. 
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company  as  a  business  transaction  of  the  company.  Under  the  cir- 
cumstances, therefore,  I  think  the  defendant  authorized  the  plaintiff 
to  treat  the  office  of  the  company  as  the  place,  in  case  the  bill  was  not 
paid,  at  which  the  defendant  would  be  found,  or  from  which  the 
notice  of  dishonor  would  be  forwarded  to  him  so  as  to  reach  him  in 
due  time :  therefore,  I  think  the  office  of  the  company  was  the  place 
of  business  of  the  defendant  with  reference  to  this  particular  transac- 
tion, which  was  entirely  for  the  business  of  the  company.  Upon  the 
other  point,  it  is  unnecessary  to  give  any  decided  opinion,  though  I 
am  strongly  inclined  to  think  the  plaintiff  did  not  use  reasonable 
diligence  to  find  out  the  defendant's  place  of  residence. 

Blackburn,  J.  I  am  of  the  same  opinion.  No  doubt  when  the 
holder,  on  the  default  of  the  acceptor,  means  to  sue  prior  parties  to 
the  bill,  he  must  give  them  due  notice  of  dishonor,  unless  there  are 
any  circumstances  to  excuse  it.  And  he  would  be  excused  if  he  could 
not  find  the  indorser  after  due  diligence  in  searching  for  him,  and  no 
place  could  be  found  at  which  to  give  the  notice.  In  the  present  case, 
the  plaintiff  did  not  know  the  private  residence  of  the  defendant,  and 
he  made  some  attempts  to  find  it  out ;  but  I  think  it  at  least  very 
doubtful  whether  they  were  sufficient  to  excuse  the  want  of  notice, 
and  I  should  be  very  unwilling  to  decide  in  favor  of  the  plaintiff  on 
this  point.  On  the  other  point,  the  holder  of  a  bill  has  fulfilled  his 
duty  if  he  sends  the  notice  of  dishonor  to  the  place  which  the  indorser 
held  out  as  the  place  at  which  he  is  likely  to  be  found  for  the  purpose 
of  receiving  notice ;  '■  and,  if  the  indorser  has  a  place  of  business,  it  is 
sufficient  to  send  it  there,  and  the  holder  need  not  go  to  the  indorser's 
place  of  residence.  In  the  present  case,  Petersham  was  the  defend- 
ant's place  of  residence,  but  it  was  not  known  to  the  plaintiff ;  and 
the  facts  were,  that  the  company,  of  which  the  defendant  was  an  acting 
director,  being  about  to  be  sued  for  a  debt  due  to  the  plaintiff,  a  com- 
promise was  effected  on  condition  that  two  of  the  directors  should  put 
their  names  to  a  bill  of  exchange  accepted  on  behalf  of  the  company. 
Accordingly,  the  parties  met  at  the  company's  office,  20  Great  George 
Street,  for  the  purpose  ;  and  the  defendant,  as  one  of  the  two  directors, 
and  because  he  was  a  director  of  the  company  for  whose  debt  the  bill 
was  given,  put  his  name  on  the  bill  as  indorser.  The  plaintiff  knew 
nothing  of  the  defendant,  except  that  he  was  a  director  of  the  com- 
pany ;  and  the  transaction  may  be  called  a  domiciling  of  the  bill  at  the 

1  Shelton  v.  Braithwaite,  8  M.  &  W.  252 ;  Peters  v.  Hobbs,  28  Ark.  67  ;  Eastern 
Bank  v.  Brown,  17  Me.  356 ;  Crowley  v.  Barry,  4  Gill,  194 ;  Baker  v.  Morris,  25  Barb. 
138 ;  Morris  v.  Husson,  4  Sandf.  93 ;  Farmers'  Bank  v.  Battle,  4  Humph.  86  ;  Carter 
V.  Union  Bank,  7  Humph.  548 ;  Dayis  v.  Tennessee  Bank,  4  Sneed,  390,  accord. 

Conf.  Lewiston  Bank  v.  Leonard,  43  Me.  144.  —  Ed. 
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company's  office ;  and  the  defendant  may,  as  it  seems  to  me,  be  taken 
to  have  held  out  that  he  would  be  found  there,  so  as  to  entitle  the 
plaintiff  to  treat  the  office  as  the  defendant's  place  of  business  for  the 
purpose  of  the  bill.  It  seems  to  me,  therefore,  on  the  best  considera^ 
tion  that  I  can  give,  that  the  notice  of  dishonor  was  sufficient,  inas- 
much as  the  bill  is  made  at  and  addressed  to  the  company  at  20  Great 
George  Street,  and  the  defendant  indorses  it  there.  I  do  not  mean  by 
any  means  to  say  that  a  director,  indorsing  a  bill  of  exchange  as  surety 
for  a  company,  thereby  as  a  matter  of  course  makes  the  place  of  busi- 
ness of  the  company  his  place  of  business,  so  as  to  make  a  notice  of 
dishonor  left  there  sufficient.  But,  under  the  circumstances  of  the 
case,  I  think  it  may  be  fairly  said  that  the  defendant,  as  it  were, 
impliedly  stated  that  the  place  of  business  of  the  company  was  the 
place  where  he  was  to  be  found. 

Lush,  J.  I  am  also  of  opinion  that  the  notice  of  dishonor  was  suffi- 
cient. A  notice  is  good  if  sent  to  the  place  of  business  of  the 
indorser.  Here  the  only  business  of  the  defendant  was  as  a  director  of 
the  company  :  this  was  a  business  bill  of  the  company,  and  was  indorsed 
by  the  defendant  at  the  office  of  the  company,  and  he  indorsed  it 
without  inserting  any  other  address  than  that  already  on  the  bill. 

Hates,  J.,  concurred.  Jiule  discharged. 
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BANK  OF   UTICA  v.  PHILIPS. 

In  the  Supeeme  Court  of  Judicatuke,  New  Yoke,  October,  1829. 

[Beparted  in  3  Wendell,  408.] 

This  was  an  action  of  assumpsit,  tried  at  the  Oneida  circuit  in 
April,  1828,  before  the  Hon.  Nathan  Williams,  one  of  the  circuit 
judges. 

The  defendant  was  the  second  indorser  of  a  promissory  note  for 
$300,  bearing  date  the  28th  November,  1826,  payable  ninety  days  after 
date  at  the  Bank  of  TJtica  where  the  note  was  discounted  on  the  2d 
December,  1826,  the  interest  being  taken  in  advance.  When  due, 
the  note  was  protested  for  non-payment,  and  notice  sent  per  mail, 
directed  to  the  defendant  at  the  village  of  Geddep  in  the  county  of 
Onondaga,  where  the  note  purported  to  have  been  given,  and  where 
the  defendant  resided  when  it  was  discounted.  In  the  month  of  De- 
cember, 1826,  after  the  note  was  discounted,  the  defendant  had  removed 
to  the  village  of  Fulton  in  the  county  of  Oswego,  where  he  has  since 
continued  to  reside.  At  the  time  the  note  was  discounted,  it  was 
known  to  the  officers  of  the  bank  that  the  defendant  resided  at  Geddes, 
and  a  memorandum  of  his  then  place  of  residence  was  made  on  the 
note,  in  conformity  to  the  uniform  practice  of  the  bank  in  such  cases. 
When  the  note  fell  due,  no  inquiry  was  made  as  to  the  defendant's 
residence,  the  officers  of  the  bank  having  no  knowledge  of  his  removal. 

On  this  state  of  facts,  the  counsel  for  the  defendant  insisted  that 
the  defendant  was  entitled  to  a  verdict,  —  the  notice  of  protest  was  in- 
sufficient to  charge  him  as  indorser,  not  being  directed  to  his  place  of 
residence, —  and  requested  the  judge  so  to  charge  the  jury.  The  judge 
ruled  that  the  notice  was  sufficient.  The  defendant  excepted.  The 
jury  found  for  the  plaintiffs,  and  the  defendant  now  moved  for  a  new 
trial. 

«Z  A.  Spencer,  for  the  defendant.* 

G.  C.  Bronson  (Attorney-General),  for  the  plaintiffs. 

By  the  Court,  Makct,  J.  Was  the  notice,  under  the  circum- 
stances of  this  case,  sufficient  to  charge  the  defendant  ?  It  appears  to 
me  that  the  question  of  diligence  cannot  arise  except  in  cases  where 
the  party  knows  or  ought  to  know  that  there  is  occasion  for  its  ex- 
ercise. Ought  the  holders  of  this  note,  when  it  fell  due,  to  have  known 
that  intermediate  its  discount  and  maturity  the  indorser  had  changed 

'  The  arguments  of  counsel  hare  been  omitted,  and  only  so  much  of  the  case  is 
given  as  relates  to  the  question  of  notice.  —  Ed. 
VOL.  II.  26 
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his  residence  ?  They  had  no  reason  to  expect  such  an  event,  and  of 
course  no  considerations  of  diligence  could  have  prompted  them  to 
institute  any  inquiry  in  relation  to  it.  Where  the  place  of  an  in- 
dorser's  residence  is  established  at  the  time  when  a  note  having  the 
usual  time  of  bankable  paper  to  run  is  discounted,  and  is  at  such  a 
distance  from  the  place  of  payment  as  to  repel  the  presumption  that 
a  removal  (in  case  it  happens  before  the  note  falls  due)  would  come  to 
the  knowledge  of  the  holders,  and  no  actual  knowledge  is  brought 
home  to  them,  a  notice  of  demand  and  non-payment  directed  to  such 
place  of  residence  is  sufficient,  although  the  indorsee  has  in  fact,  in  the 
mean  time,  become  a  resident  of  another  place. 

Such  I  take  this  case  to  be,  and  am  therefore  of  opinion  that  the 
notice  given  to  the  defendant  was  sufficient  to  charge  him  as  in- 
dorser.  Judgment  for  plaintiff's} 


PIERRE  CHOUTEAU,  Je.,  v.  DANIEL  WEBSTER. 

In    the    Supeeme    Judicial    Couet,    Massachusetts,    March 

Term,  1843. 

[Reported  in  6  Metcalf,  1.] 

Assumpsit  by  the  indorsee  against  the  indorser  of  two  promissory 
notes,  dated  at  the  city  of  JSTew  York,  March  24,  1837,  and  payable  at 
the  Merchants  Bank  in  that  city  on  the  1st  of  October,  1837.  The  case 
came  before  the  court  on  the  following  agreed  statement :  On  the  last 
day  of  grace,  viz.  on  the  4th  of  October,  1837,  about  three  o'clock 
p.  M.,  the  notes  were  delivered  by  the  holders  thereof  to  T.  W.  Christie, 
a  notary  public  residing  in  the  city  of  New  York,  who  straightway 
presented  each  of  them  to  the  paying  teller  of  said  bank,  while  the 
bank  was  open  for  the  transaction  of  business,  and  demanded  payment 
of  the  same  of  the  said  teller,  who  refused  to  pay  them,  or  either  of 
them,  for  want  of  funds  of  the  makers.  The  notes  were  duly  protested 
by  said  notary  for  non-payment ;  and  written  notices,  signed  by  him, 
of  the  protest  of  each  of  said  notes,  and  that  the  holders  looked  to  the 
indorsers  for  payment  thereof,  were  by  said  notary,  by  direction  of 
the  holders,  put  into  the  post-office  in  said  city  on  the  morning  of  the 
5th  of  said  October.     The  notices  to  the  defendant,  as  first  indorser  of 

'  McMurtrie  v.  Jones,  3  Wash.  206;  Ward  v.  Perrin,  54  Barb.  89;  Harris  v. 
Memphis  Bank,  4  Humph.  519,  accord. 

Conf.  Planters'  Bank  v.  Bradford,  4  Humph.  39.  —  Ed. 
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each  of  said  notes,  were  directed  to  him  at  "Washington  in  the  District 
of  Columbia.  The  defendant's  general  domicile  and  place  of  business 
was  in  Boston,  where  he  at  all  times  had  an  agent,  who  had  the 
charge  and  management  of  his  business  affairs  in  his  absence  ;  but, 
from  the  7th  of  September,  1837,  to  the  16th  of  October  following,  the 
defendant  was  at  said  Washington,  attending  to  his  duties  as  a  senator 
in  Congress  from  this  Commonwealth,  during  the  extra  session  held 
that  year. 

Letters  from  New  York  usually  reach  Washington  in  about  forty- 
eight  hours,  in  the  regular  course  of  the  mail.  Such  letters  as  are 
addressed  by  mail  to  members  of  the  senate,  during  the  session  of  Con- 
gress, are  taken  from  the  Washington  post-office  by  officers  of  the 
senate  appointed  for  that  purpose  or  charged  with  the  duty,  and  de- 
livered to  the  members  in  their  places,  when  the  senate  is  actually  in 
session,  and  on  other  days  are  delivered  by  those  officers  to  members 
at  their  lodgings ;  and  such  was  the  usual  course  with  regard  to  letters 
addressed  by  mail  to  the  defendant  during  the  extra  session  of  Sep- 
tember and  October,  1837. 

The  making  and  indorsement  of  the  said  notes,  and  the  considera- 
tion thereof,  are  admitted.  All  matters  of  fact  as  well  as  of  law 
involved  in  .the  case  are  submitted  to  the  decision  of  the  court,  who  may 
make  such  inferences  from  the  facts  stated  as  a  jury  would  be  author- 
ized to  make.  If  any  facts  are  contained  in  this  statement  which  it 
would  not  be  competent  for  either  party,  on  a  trial  before  a  jury,  to 
prove  or  put  into  the  case,  upon  the  other  party's  objecting  thereto, 
such  facts  shall  be  stricken  out  by  the  court,  and  neither  party  shall 
be  in  any  way  prejudiced  by  their  having  been  inserted  herein.  And 
if,  in  the  opinion  of  the  court,  it  shall  be  necessary  to  the  rights  of 
either  party,  the  case  may  be  opened  for  the  introduction  of  evidence 
touching  facts  that  may  be  deemed  material,  whether  they  are  embraced 
in  this  statement  or  not.  But  if  no  further  evidence  or  facts  shall  be 
introduced,  and  the  court  are  of  opinion  that  the  facts  stated  would 
justify  a  jury  in  finding  a  verdict  for  the  plaintiff,  a  default  is  to  be 
entered,  and  judgment  rendered  thereon  for  the  plaintiff ;  otherwise, 
the  plaintiff  is  to  become  nonsuit. 

W-  J.  Hubbard  d)  Watts,  for  the  plaintiff. 

J.  P.  Rogers  <&  Healy,  for  the  defendant.^ 

Shaw,  C.  J.  It  is  admitted  that  these  notes  were  duly  made  and 
indorsed;  that  they  were  seasonably  presented  for  payment  at  the 
bank  in  New  York,  where  by  their  terms  they  were  payable,  and  pay- 
ment refused;  that  notice  thereof,  in  due  form,  was  seasonably  pre- 
pared by  the  proper  officer,  and  put  into  the  post-office;  and  the 

1  The  arguments  of  counsel  have  heen  omitted.  —  Ed. 
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only  question  is,  whether,  under  the  circumstances  stated,  it  was  rightly 
addressed  to  the  defendant  at  Washington. 

The  mercantile  law  regulating  the  liabilities  of  parties  to  notes  and 
bills  does  not  require  proof  of  actual  notice  of  dishonor  to  an  indorser, 
in  order  to  charge  him  ;  but  reasonable  care  and  diligence  in  giving 
such  notice. 

The  inference  is  very  strong  from  the  facts  stated  —  as  strong,  per- 
haps, as  mere  circumstantial  evidence  could  make  it — that  the  notice 
actually  reached  the  defendant  at  Washington.  He  was  a  senator  of 
the  United  States ;  the  senate  was  then  in  session  ;  and  such  pre- 
cautions were  taken,  in  regard  to  letters  addressed  to  senators,  as  to 
insure  their  delivery  with  promptness  and  certainty. 

The  ground  relied  upon  to  show  that  such  notice  was  not  sufficient 
is  that  the  defendant's  general  domicile  and  place  of  business  were  in  the 
city  of  Boston,  where  he  had  at  all  times  an  agent,  who  had  the  charge 
and  management  of  his  affairs.  But  it  does  not  appear  that  he  had  made 
any  request  to  have  notices  sent  to  him  at  Boston,  or  that  any  actual 
or  constructive  notice  was  had  by  the  holder  of  these  notes  that  he 
had  an  agent  at  Boston.  This  fact,  therefore,  must  be  considered  im- 
material. The  defendant,  though  his  domicile  was  at  Boston,  was 
actually  resident  at  Washington,  in  discharge  of  his  public  duties  as  a 
senator,  at  a  session  of  Congress  called  by  public  proclamation,  and 
continued  until  after  the  time  at  which  this  notice  was  sent;  so  tliat 
the  place  where  he  might  be  presumed  to  be  actually  residing  was 
fixed  and  well  known  by  the  nature  of  these  duties.  Under  these  cir- 
cumstances, the  court  are  of  opinion  that  notice  to  the  defendant  by 
mail,  addressed  to  him  at  Washington,  was  good  and  sufficient  notice 
of  the  dishonor  of  these  notes. 

This  decision  is  founded  on  the  circumstances  of  the  particular  case, 
and  may  be  varied  by  other  facts.  It  is  not  like  the  case  of  a  mer- 
chant stopping  for  a  day  or  two  at  a  hotel  or  watering-place,  or  on  a 
journey  of  business  or  pleasure  ;  though  we  are  not  prepared  to  say 
that  actual  personal  notice  to  an  indorser  at  such  a  place  would  not  be 
sufficient,  but  of  this  we  give  no  opinion.^ 

Nor  is  it  like  the  case  of  a  banker  or  merchant,  having  extensive 
dealings  in  negotiable  securities,  having  an  open,  fixed,  and  well-known 
establishment  and  place  of  business,  with  agents  having  the  custody  of 
his  funds,  the  keeping  of  his  accounts,  and  generally  charged  with  the 
transaction  of  his  business  in  his  absence.  Such  circumstances  might 
perhaps  amount  to  constructive  notice  to  the  holders  of  such  securities, 

1  A  notice  given  at  or  addressed  to  an  improper  place  is  sufficient,  if  actually  re- 
ceived by  the  drawer  or  indorser  in  due  time.  U.  S.  Bank  v.  C  rcoran,  2  Pet.  121; 
Bradley  v.  Davis,  26  Me.  45.  —  Ed. 
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that  such  -was  the  indorser's  place  of  business,  and  of  his  request  and 
direction  that  notice  should  be  addressed  to  him  there.  It  might,  in 
this  view,  be  sufficient  to  show  that  notice  so  given  would  be  good 
and  sufficient,  though  it  would  still  be  open  to  the  question  whether 
otlier  notice  would  not  be  equally  good. 

The  fact  of  domicile  is  one  circumstance  only  in  determining  where 
notice  shall  be  given.  A  man  may  retain  his  domicile  at  a  place, 
though  in  fact  personally  absent  therefrom,  and  absent  with  his  family 
for  years.  Such  is  the  condition  of  a  president  of  the  United  States 
or  cabinet  minister  residing  at  Washington,  or  of  an  ambassador  in  a 
foreign  country.  His  domicile  is  not  thereby  changed ;  but  yet  we 
cannot  doubt  that  notice  to  such  public  officer,  at  the  place  of  his 
actual  residence,  to  which  for  the  time  being  he  is  fixed  by  his  public 
duty,  would  be  good  notice.  Yet  the  only  distinction  between  a 
president  of  the  United  States  and  a  senator  is  that  the  residence  of 
the  former  at  Washington  is  somewhat  more  protracted  and  uninter- 
rupted by  the  intervals  between  sessions  of  Congress  than  that  of  the 
latter. 

We  place  no  great  reliance,  in  this  decision,  upon  another  rule  which 
seems  to  be  well  established,  and  to  embrace  the  present  case  ;  namely, 
that  notice  at  a  post-office  where  the  party  usually  receives  his  letters,! 
though  not  the  place  of  his  domicile,  is  good  notice.  Reid  v.  Payne.^  It 
is  conformable  to  the  more  general  rule,  sustained  by  many  authorities, 
that  notice  shall  be  so  given  and  at  such  place  that  it  will  be  most 
likely  to  reach  the  indorser  promptly.  Bank  of  Columbia  v.  Lawrence, 
U.  S.  Bank  u.  Carneal.'*  Judgment  for  the  plaintiff. '^ 


MERCER  V.  LANCASTER. 

Ik  the  Supbeme  Couet,  Pennsylvania,  March  Term,  1847. 

[Reported  in  5  Barr,  160.] 

In  error  to  the  Common  Pleas  of  Chester  County. 

April  7.  This  was  an  action  against  Mercer  as  indorser  of  a  prom- 
issory note,  the  execution  and  protest  of  which,  with  the  notary's 
recital  of  notice  by  depositing  the  same  in  the  West  Chester  post- 
office,  were  proved  by  the  plaintiff.^ 

1  16  Johns.  218.  2  2  Pet.  553. 

8  Graham  v.  Sangston,  1  Md.  59  ;  Young  v.  Durgin,  15  Gray,  264 ;  Seneca  Bank  b. 
Neass,  3  Comst.  442 ;  Marr  v.  Johnson,  9  Yerg.  1  {semble) ;  Bayly  v.  Chuff,  16  Grat. 
284  (semble),  accord. 

Walker  v.  Tunstall,  4  Miss.  259,  contra.    But  see  10  Miss.  638,  8.  c.  —  Ed. 

<  Only  so  much  of  the  case  is  given  as  relates  to  the  question  of  notice.  —  Ed. 
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The  defendant  proved  he  lived  three-quarters  of  a  mile  from  Dar- 
lington Corner,  at  which  there  was  a  post-office ;  and  three  miles  from 
West  Chester,  at  which  place  the  notice  of  dishonor  had  been  addressed 
to  defendant. 

The  plaintiff  then  proved,  by  a  notary,  that  defendant  had  once 
received  a  notice  of  protest  sent  to  him  at  the  West  Chester  post- 
office.  The  postmaster  at  that  place  stated  defendant  had  been  in  the 
habit  of  receiving  a  city  newspaper,  which  was  occasionally  discon- 
tinued through  that  office;  that,  during  the  year  in  which  the  note 
matured,  he  called  more  frequently  than  since,  and  had  once  declined 
receiving  a  drop  letter  in  that  office  from  the  officers  of  the  collecting 
bank.  He  could  recollect  having  given  him  two  letters  within  three 
and  a  half  years  during  which  he  held  the  office. 

Bell,  P.  J.,  told  the  jury  that,  as  to  the  notice,  though  the  general 
rule  required  notice  to  be  sent  to  the  office  nearest  the  indorser's  resi- 
dence, yet  if  he  had  uniformly  been  in  the  habit  of  using  another  post- 
office  as  more  convenient,  and  of  receiving  his  letters  or  newspapers 
through  such  office,  notice  might  be  sent  there.  Whether  that  was 
his  habit  was  for  the  jury. 

The  plaintiff  excepted  to  these  directions. 

Lewis,  for  plaintiff  in  error. 

Heraphill,  contra. 

April  16.  RoGEBS,  J.  It  is  contended  the  court  erred  in  leav- 
ing it  to  the  jury  to.  determine  whether  it  was  not  the  ordinary 
habit  of  Mercer  to  look  to  the  post-office  at  West  Chester  as  his 
medium  of  communication  from  abroad,  and  of  calling  there  for 
his  letters  and  newspapers,  there  being  no  evidence  that  such  was 
the  fact.  To  this  direction  we  perceive  nothing  amiss.  For  although 
there  was  a  post-office  nearer  his  dwelling  than  the  one  used  in 
this  instance,  yet,  if  he  was  in  the  habit,  as  the  jury  have  found, 
of  using  that  as  more  convenient  for  his  business,  it  was  an  accom- 
modation to  the  defendant,  as  it  was  more  likely  to  reach  him 
if  the  notice  was  put  into  the  West  Chester  office,  and  of  course 
the  defendant  has  no  just  right  to  complain.  Indeed,  had  it  been 
sent  to  the  post-office  nearest  his  dwelling,  it  is  likely  the  com- 
plaint would  have  assumed  a  different  aspect,  and  certainly  with  as 
good  reason.  It  is  impossible  for  us  to  say  there  was  no  evidence  of 
the  fact  proper  to  be  submitted  to  the  jury ;  for  although  there  may 
have  been  a  temporary  suspension  of  the  habit  of  doing  his  business 
at  the  latter  post-office,  yet  it  was  afterwards  resumed,  and  we  have 
no  reason  to  believe  it  was  known  to  others  that  his  manner  of  doing 
his  business  in  this  particular  had  ever  been  suspended.  When  the 
facts  are  admitted,  notice  of  non-payment  is  a  question  of  law,  but 


SECT.   II.]  EAWDON  V.  EEDFIELD.  407 

the  jury  must  find  the  facts ;  and  in  this  case  they  were  left  to  them, 
under  a  proper  direction  from  the  court.  Although  the  case  may  not 
require  an  expression  of  opinion  on  this  point,  yet  I  am  inclined  to 
believe  that,  as  the  case  stands,  notice  would  be  good,  whether  given 
through  one  or  the  other  medium.  Judgment  affirmed.^ 


RAWDON  V.  REDFIELD. 
In  the  Stjpiirioe  Couet,  New  Yoek,  Novembbe,  1848. 

[Reported  in  2  Sand/ord,  178.] 

Case  subject  to  the  opinion  of  the  court.  The  cause  was  by  con- 
Bent  argued  before  the  Chief  Justice  alone,  in  whose  opinion  the  facts 
are  sufficiently  stated. 

A.  W.  Clason,  Jr.,  for  the  plaintiff. 

P.  T.  Woodbury,  for  the  defendant. 

By  the  Couet,  Oaklet,  C.  J.  This  is  an  action  on  a  bill  of 
exchange,  drawn  by  a  party  in  the  city  of  Troy  on  a  firm  in  this  city, 
payable  to  and  indorsed  by  the  defendant,  then  residing  at  Troy,  and 
which  was  subsequently  indorsed  to  the  plaintiff.  The  bill  was 
accepted,  and  at  its  maturity  was  not  paid.  Issue  was  taken  on  the 
presentment  of  the  bill  for  payment,  and  on  the  service  of  notice  of 
protest  and  non-payment  on  the  defendant. 

There  is  no  question  as  to  the  presentment  of  the  bill  for  payment. 
The  difficulty,  if  any,  arises  on  the  proof  of  the  service  of  the  notice 
of  protest ;  it  being  claimed  that  it  was  not  served  at  or  sent  to  the 
place  of  the  defendant's  residence.  It  appears  that  he  is  a  single 
man,  and  for  several  years  up  to  the  first  of  May,  1847,  was  in  busi- 
ness at  Troy.  He  then  closed  his  business  at  Troy,  and  concluded  to 
remove  to  this  city,  and  about  the  first  of  July  entered  into  copartner- 
ship for  the  transaction  of  business  here,  notice  of  which  was  published 
in  one  or  more  of  the  city  papers  on  the  15th  day  of  July.  The 
defendant's  name  had  not,  however,  appeared  in  the  finn  at  its  place 

1  U.  S.  Bank  u.  Carneal,  2  Pet.  543  ;  FoUain  v.  Duprd,  11  Rob.  (La.)  454;  La. 
Bank  v.  Tournillon,  9  La.  An.  132  ;  Citizens'  Bank  v,  Pugli,  19  La.  An.  43 ;  Shel- 
burne  Bank  v.  Townsley,  102  Mass.  177 ;  Reid  v.  Payne,  16  Johns.  218  ;  Genera  Bank 
V.  Howlett,  4  Wend.  328  ;  Montgomery  Bank  v.  Marsh,  3  Seld,  481 ;  U.  S.  Bank  u. 
Lane,  3  Hawks,  463;  Farmers'  Bank  v.  Battle,  4  Humph.  86,  accord. 

Mechanics'  Bank  v.  Compton,  3  Rob.  (La.)  4;  Nicholson  v.  Marder,  3  Rob.  (La.) 
242,  cmttra. 

Conf.  Weakly  v.  Bell,  9  Watts,  273.  —  Ed. 
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of  business,  when  the  bill  of  exchange  matured  ;  and  it  was  not  to  be 
found  in  the  city  directory. 

The  notary,  on  protesting  the  bill,  looked  into  the  directory,  and,  not 
finding  the  defendant's  name  there,  inquired  of  the  acceptor  and  the 
hoWer  of  the  bill  as  to  the  residence  of  the  defendant.  Both  of  them 
informed  the  notary  that  he  lived  at  Troy ;  and  the  notary  sent  a 
notice  of  protest  by  mail,  addressed  to  him  at  that  place. 

The  question  is  whether  due  diligence  was  used  by  the  notary  and 
whether  the  notice  of  protest  was  sufficient.  The  leading  cases  to 
which  I  was  refen-ed  were  Ransom  v.  Mack^  and  Spencer  v.  The  Bank 
of  Siilina,^  with  several  others  there  cited. 

The  principle  to  be  extracted  from  the  authorities  is  that,  if  the 
notary  inquire  of  persons  who  from  their  connection  with  the  trans- 
action are  likely  to  know  the  residence  of  the  indorser,  and  are  not 
interested  to  mislead  the  notary,  and  he  acta  on  the  information  thus 
obtained,  it  is  due  diligence  on  his  part.  That  was  done  here :  there 
was  no  interest  to  mislead  either  in  the  acceptor  or  the  holder.  The 
notary  must  make  reasonable  efforts  to  ascertain  the  residence  of  the 
parties  entitled  to  notice,  when  it  does  not  appear  on  the  face  of  the 
instrument.  If  that  be  done  in  good  faith,  and  he  act  accordingly  in 
giving  the  notice,  it  is  enough,  and  the  party  will  be  charged. 

Judgment  for  pla  intiff.' 

1  2  Hill,  587.  2  3  Hill,  520. 

'  See  to  the  same  effect  Harris  v.  Robinson,  4  How.  336 ;  Lambert  u.  Ghiselin, 
9  How.  652  ;  Garver  v.  Downie,  33  Cal.  176;  Bartlett  v.  Isbell,  31  Conn.  296  ;  Barker 
i;.  Clark,  20  Me.  156 ;  Columbia  Bank  v.  Magruder,  6  Har.  &  J.  172  ;  Wood  v.  Cut], 
4  Met  203 ;  Cabot  Bank  v.  Russell,  4  Gray,  167 ;  Brighton  Bank  v.  Pliilbrick,  40  N.  H. 
606 ;  Chapman  v.  Lipscombe,  1  Johns.  294 ;  Utica  Bank  v.  Davidson,  6  Wend.  587 ; 
Utica  Bank  v.  Bender,  21  Wend.  643;  Carroll  v.  Upton,  2  Sandf.  171 ;  Gawtry  v. 
Doane,  51  N.  Y.  84 ;  Requa  v.  Collins,  51  N.  Y.  144 ;  Dunlap  v.  Thompson,  5  Yerg.  67  ; 
Farmers'  Bank  v.  Harris,  2  Humph.  311,  in  which  cases  due  diligence  was  used, 
although  the  notice  was  given  at  or  sent  to  the  wrong  place.  In  Moore  v.  Hardcastle, 
11  Md.  486;  Whitridge  v.  Rider,  22  Md.  548;  Phipps  v.  Chase,  6  Met.  491  (semble); 
Utica  Bank  v.  DeMott,  13  Johns.  432;  Greenwich  Bank  v.  De  Groot,  7  Hun,  210; 
Baer  v.  Leppert,  12  Hun,  616 ;  Planters'  Bank  v.  Bradford,  4  Humph.  39,  due  dili- 
gence was  not  used. 

If  diligent  inquiry  does  not  disclose  the  place  of  business  or  residence  of  the 
indorser,  it  has  been  held  suflScient  to  send  a  notice  to  the  place  where  tlie  bill  was 
drawn  or  the  note  made :  Branch  Bank  v.  Peirce,  3  Ala.  321 ;  Preston  v.  Daysson, 
7  La.  7 ;  Sasscer  v.  Whitely,  10  Md.  98 ;  Utica  Bank  ^.  Davidson,  6  Wend.  587 
(xcmble)  ;  or  to  deposit  a  notice  addressed  to  the  indorser  in  the  post-office  of  the 
holder's  town  :  Vigers  v.  Carlon,  14  La.  89 ;  Peet  v.  Zanders,  6  La.  An.  364  ;  Jamison 
c.  Polhaus,  26  La.  An.  63  ;  Staylor  v.  Williams,  24  Md.  199 ;  Hunt  v.  Maybee,  3  Seld. 
2H6.  Conf.  Hodges  .-.  Gait,  8  Pick.  251 ;  Peirce  v.  Pendar,  5  Met.  362 ;  Gilclirist  v. 
Donnell,  53  Mo,  691 ;  Spencer  v.  Sahna  Bank,  3  Hill,  520 ;  Lawrence  v.  Miller,  16 
N.  Y.  235 ;  Haly  v.  Brown,  6  Barr,  178,  in  which  eases  due  diligence  was  not  used, 
—  Ed. 
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NATHANIEL  MORTON  v.  DAVID  W.  WESTCOTT. 

In  the  StTPEEMB  Judicial  Court,  Massachusbtts,  Octobee  Teem, 

1851. 

[Reported  in  8  Cushing,  425.] 

This  was  assumpsit  by  the  assignee  in  insolvency  of  Henry  W. 
Coggeshall,  on  a  promissory  note,  dated  June  3, 1847,  signed  by  Charles 
Richmond,  payable  in  six  months  to  the  defendant,  and  by  him  indorsed 
in  blank. 

At  the  trial  in  the  Court  of  Common  Pleas  before  Merrick,  J.,  the 
plaintiff,  to  prove  his  case,  called  James  P.  Ellis,  a  notary  public,  who 
testified  that  on  the  evening  of  the  6th  of  December,  1847,  he  received 
the  note  from  the  cashier  of  the  Bristol  County  Bank  in  Taunton,  for 
protest  for  non-payment ;  that  he  applied  at  the  place  of  business  of 
the  maker,  and  finding  it  closed,  and  no  one  there  to  pay  the  note,  he 
protested  it,  and  put  into  the  post-office  a  notice  addressed  to  the  de- 
fendant at  Dighton  ;  that  he  did  not  know  where  the  defendant  lived  ; 
that  he  made  no  inquiries,  but  that  the  cashier  directed  him  to  notify 
the  defendant  at  Dighton. 

In  defence,  it  was  proved  that  there  were  two  post-offices  in  Dighton, 
—  one  called  Dighton,  and  the  other  North  Dighton  office  ;  that  the  de- 
fendant lived  several  miles  from  both  offices,  but  about  one  mile  nearer 
to  that  at  North  Dighton  ;  that  he  carded  on  the  White  Birch  Factory, 
which  was  nearer  to  the  North  Dighton  office ;  and  he  produced  evi- 
dence that  many  letters  and  papers  were  addressed  to  him  by  his 
correspondents  at  the  North  Dighton  office,  and  that  he  took  and  re- 
ceived them  from  that  office.  The  postmaster  at  North  Dighton 
testified  that  the  persons  in  the  neighborhood  of  White  Birch  Factory 
pretty  much  all  got  their  letters  at  North  Dighton  ;  that  the  other 
post-office  was  near  Dighton  lower  four  corners.  But  no  evidence  was 
offered  by  either  party  to  show  whether  letters  and  papers  were  or 
were  not  addressed  to  the  defendant  by  his  correspondents  at  the 
Dighton  office,  or  whether  the  defendant  did  or  did  not  receive  such 
letters  and  papers  from  that  office. 

The  defendant  also  called  Henry  W.  Coggeshall  of  Taunton,  who 
testified  that  he  owned  the  note  when  it  became  payable  and  until  he 
became  insolvent,  and  that  it  was  in  the  bank  for  collection ;  that  he 
knew  at  that  time  that  the  defendant  was  carrying  on  business  at 
North  Dighton,  and  that,  if  inquired  of,  he  should  have  directed  the 
notice  to  him  at  North  Dighton. 

The  judge  instructed  the  jury  that  the  general  rule  in  relation  to 
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indorsers  was  that  seasonably  placing  a  letter  containing  the  notice  in 
the  post-office,  directed  to  the  town  in  which  the  indorser  resides,  is  a 
sufficient  notice  ; '  but  if  he  resides  in  a  town  in  which  there  are  two 
or  more  post-offices,  then  the  letter  may  be  directed  to  the  town,  with- 
out specifying  to  which  office  it  should  go,  unless  upon  reasonable 
inquiry  it  could  be  ascertained  that  he  was  accustomed  to  receive  his 
letters  at  one  of  the  offices  only  in  the  town,  in  which  latter  case  it 
should  be  sent  to  the  accustomed  office,  and  not  elsewhere.  And,  in 
reference  to  this  particular  case,  the  judge  instructed  the  jury  that  it 
was  a  question  of  fact  for  them  to  consider  and  determine,  upon  the 
whole  evidence  submitted  to  them,  whether  the  defendant  was  accus- 
tomed to  receive  his  letters  from  the  North  Dighton  office  only  ;  and 
that  if,  upon  all  the  evidence,  it  was  left  in  doubt  and  uncertainty 
whether  the  defendant  was  or  was  not  accustomed  to  receive  his  letters 
from  each  and  both  the  offices  in  Dighton,  the  letter  from  the  notary 
having  been  directed  to  Dighton,  without  designation  of  the  particular 
office  to  which  it  was  to  go,  the  notice  must  be  held  to  be  sufficient. 
But  if  they  were  satisfied  that  the  defendant  was  accustomed  to  re- 
ceive his  letters  only  from  the  North  Dighton  office,  and  that  that  fact 
could,  upon  reasonable  inquiry,  have  been  ascertained,  then  the  notice 
must  be  held  to  be  insufficient,  and  their  verdict  must  be  for  the 
defendant. 

The  verdict  was  for  the  plaintiff,  and  the  defendant  alleged  ex- 
ceptions. 

H.  Williams,  for  the  defendant. 

E.  H.  Bennett,  for  the  plaintiff,  cited  Bayley  on  Bills  (2d  Am.  ed.), 
277,  note  ;  Munn  v.  Baldwin,^  Shed  v.  Brett ; '  Story  on  Notes,  §§  316, 
343  ;  Bank  of  Manchester  v.  Slason,*  Remer  v.  Downer.^ 

Shaw,  C.  J.  It  seems  to  the  court  that  the  instruction  of  the  judge 
was  correct,  well  adapted  to  the  circumstances  of  the  case,  and 
cautiously  qualified  and  guarded.  It  seems  well  settled  that,  when 
there  are  two  post-offices  in  a  town,  notice  by  letter  to  an  indorser, 
addressed  to  him  at  the  town  generally,  is  sufficient,  unless  the  party 
addressed  has  been  generally  accustomed  to  receive  his  letters  at  one 
of  the  offices  in  particular,  and  to  have  his  letters  addressed  to  him 
there  by  his  correspondents.  Such  being  the  rule,  the  plaintiff  proves 
his  case  prima  facie,  by  proving  notice  by  letter  addressed  to  the  de- 

1  Tyson  v.  Oliver,  43  Ala.  455;  Mainer  v.  Spurloek,  9  Eob.  (La.)  161;  Nott  v. 
Beard,  16  La.  808  ;  Farmers'  Bank  v.  Battle,  4  Humph.  86 ;  Dunlap  v.  Thompson, 
5  Yerg.  67  ;  Marr  v.  Johnson,  9  Yerg.  1 ;  Commercial  Bank  v.  Strong,  28  Vt.  316 ; 
Rand  v.  Reynolds,  2  Grat.  171,  accord.  —  Ed. 

2  6  Mass.  316.  8  i  p;ck.  401. 

4  13  Vt.  334,  340.  5  23  Wend.  620. 
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fendant  at  the  town  generally.  If,  then,  the  defendant  would  rebut 
this  presumption  of  fact,  and  bring  himself  within  the  exception,  it 
lies  on  him  to  prove  that  he  did  usually  receive  his  letters  at  one  office 
only,  and  that  this  might  have  been  known  by  reasonable  inquiry  at 
the  place  where  the  letter  was  mailed.^  Without  this  proof,  it  may  be 
true  that  the  defendant  received  his  letters  habitually  as  well  at  one 
post-office  as  the  other,  and  then  the  plaintiffs  prima  facie  proof  re- 
mains unrebutted,  and  he  must  prevail. 

Msceptions  overruled? 


BEALE  AND  Another  v.  PARRISH. 
In  the  Court  of  Appeals,  New  York,  December,  1859, 

[Reported  in  20  New  York  Reports,  407.J 

Appeal  from  the  Supreme  Court.  Action  to  recover  the  amount 
of  a  promissory  note  made  by  Parrish  &  Utley,  dated  Sept.  20, 
1853,  for  $500,  payable  at  the  American  Exchange  Bank,  New  York, 
six  months  after  date,  to  the  order  of  the  makers,  and  indorsed  by 
them  and  the  appellant.  The  complaint  alleged  that  the  note  was  duly 
presented  for  payment,  and  payment  refused,  and  that  the  defendants 
were  duly  notified  thereof.  The  appellant,  by  his  answer,  denied  the 
service  of  notice  upon  him.  The  cause  was  tried  at  the  New  York  cir- 
cuit without  a  juiy.  It  appeared  upon  the  trial  that  the  makers  of  the 
note,  at  its  date,  resided  at  Dunkirk,  and  were  doing  business  there  as 
partners.  The  plaintiffs  resided  in  New  York,  engaged  in  business 
there  as  partners.  The  appellant  resided,  and  had  resided  for  a  num- 
ber of  years,  in  Canandaigua.  The  makers  of  the  note  became 
indebted  to  the  plaintiffs,  made  the  note  in  suit,  obtained  the  indorse- 
ment of  the  defendant  and  remitted  the  same  to  the  plaintiffs,  to  apply 
on  their  debt  to  them.  The  plaintiffs,  before  the  note  became  due, 
got  it  discounted  by  the  Chemical  Bnnk  in  New  York,  and  indorsed 
the  same  to  the  bank.  The  bank,  when  the  note  became  due,  placed 
the  same  in  the  hands  of  a  notary,  for  the  purpose  of  demanding  pay- 
ment and  giving  notice  to  the  indorsers.  The  notary  demanded  pay- 
ment at  the  place  where  the  note  was  payable,  and  payment  was 
refused.     He  then  protested  the  note,  and  upon  the  next  day  made 

1  In  Roberts  v.  Taft,  120  Mass.  169,  the  defendant,  haying  rebutted  this  pre- 
sumption, obtained  judgment.  — Ed. 

2  Downer  v.  Remer,  21  VFend.  10 ;  23  Wend.  620,  s.  c.  (overruling  Cuyler  v.  Nellis, 
4  Wend.  398)  ;  Manchester  Bank  v.  Slason,  13  Vt.  334,  accord. 

Becnel  v.  Tournillon,  6  Rob.  (La.)  500,  contra. —  Ed. 
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inquiries  at  tlie  Chemical  Bank  as  to  where  the  appellant  resided,  and 
where  notice  was  to  be  served  on  him.  The  officers  of  the  bank 
answered  that  they  did  not  know.  On  the  same  day,  he  served  notice 
upon  the  plaintiffs,  by  delivering  the  same  to  Melick,  one  of  their  firm, 
and  asked  him  where  he  should  serve  notice  on  the  appellant.  Melick 
answered  that  his  residence  was  either  Dunkirk  or  Buffalo,  he  did  not 
know  which,  and  wished  a  notice  sent  to  him  at  both  places,  to  make 
a  sure  thing  of  it.  The  notary  directed  notice  to  him  at  both  places, 
and  deposited  them  in  the  post-office.  It  further  appeared  that  the 
note,  when  sent  to  the  plaintiffs,  was  enclosed  in  a  letter  to  them, 
written  by  the  makers,  in  which  it  was  stated  that  the  appellant 
resided  at  Canandaigua ;  and  also  that  one  of  the  plaintiffs,  Mr.  Beale, 
was  informed  before  the  note  became  due,  by  one  of  the  makers,  that 
the  appellant  resided  at  Canandaigua.  The  plaintiffs  paid  the  amount 
of  the  note,  and  took  it  from  the  Chemical  Bank  before  the  commence- 
ment of  the  suit.  Judgment  was  given  for  the  plaintiffs,  against  the 
appellant,  for  the  amount  of  the  note,  which  was  affirmed  at  general 
term  upon  appeal,  and  the  defendant  appealed  to  this  court. 

James  O.  Smith,  for  the  appellant. 

John  C.  T.  Smidt,  for  the  respondent. 

Geovee,  J.  The  first  question  necessary  to  be  considered  in  this 
case  is  whether  due  diligence  was  used  by  the  notary  employed  by 
the  Chemical  Bank  to  ascertain  the  residence  of  the  defendant,  so  as 
to  excuse  the  service  of  notice  upon  him  as  required  by  law,  in  favor 
of  the  bank,  the  holder  of  the  note.  He  inquired  at  the  bank,  and 
ascertained  that  the  officers  did  not  know  where  he  resided  or  where 
notice  should  be  served  upon  him.  He  then  inquired  of  Melick,  one 
of  the  plaintiffs,  and  one  of  the  immediate  indorsers  to  the  bank,  and 
was  informed  by  him  that  the  defendant  resided  either  at  Dunkirk  or 
Buffalo,  and  requested  that  notice  might  be  directed  to  him  at  both 
places,  so  as  to  make  a  sure  thing  of  it.  The  notary  accordingly 
deposited  the  proper  notices  to  the  defendant  in  the  post-office  at  New 
York,  addressed  to  him  at  each  of  those  places.  I  think  that  was 
sufficient  to  enable  the  bank  to  recover  against  the  defendant,  although 
his  actual  residence  was  at  Canandaigua.  Ransom  v.  Mack.^  In  this 
case,  it  was  held  that  where  inquiry  was  made  of  the  second  indorser 
as  to  the  residence  of  the  first,  and  he  assumed  to  know  his  residence, 
and  informed  the  notary  thereof,  who  served  the  notice  accordingly, 
that  this  was  sufficient  to  charge  him,  although  he  resided  at  a  different 
place.  The  only  difference  between  that  case  and  the  one  before  the 
court  is  that  in  this  case  the  indorser  informed  the  notary  that  the 
defendant  resided  in  one  of  two  places.     He  assumed  to  be  certain  to 

1  2  Hill,  588. 
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this  extent;  and  the  notary  addressed  a  notice  to  the  defendant  at 
both  the  places  named,  rendering  it  equally  certain  to  reach  him  as 
though  but  one  place  had  been  named,  and  notice  had  been  directed 
there.  In  the  Bank  of  Utica  v.  Bender,'  it  was  held  that  a  notice 
sent  by  mail  to  the  place  designated  as  the  residence  of  the  indorser 
of  a  bill  of  exchange  by  the,  drawer,  for  whose  accommodation  the 
bill  was  indorsed  and  for  whose  benefit  it  was  discounted,  was  suffi- 
cient to  charge  the  indorser,  although  his  residence  was  at  a  different 
place.  See  also  Catskill  Bankw.  Stall.^  These  cases  proceed  upon  the 
principle  that  a  party  through  whose  hands  negotiable  paper  has 
passed  is  presumed  to  know  the  residence  of  the  party  from  whom  he 
received  it  and  the  prior  parties.  They  are,  therefore,  proper  soui'ces 
to  which  to  apply  for  information  ;  and,  when  applied  to  and  assuming 
to  know,  information  given  by  them  may  with  safety  be  acted  upon. 

In  this  case,  the  plaintiffs  were  duly  charged  as  indorsers  to  the 
bank.  They  were  liable  as  such  to  pay  the  note.  Having  paid  and 
taken  the  note  from  the  bank,  they  are  presumed  to  have  paid  it  in 
discharge  of  that  liability.  They  then  became  the  holders  of  the 
note,  invested  with  the  right  to  resort  to  prior  parties  for  payment, 
provided  such  parties  had  been  duly  charged  by  the  service  of  the 
requisite  notice.  A  notice  given  by  the  holder  will  enure  to  the  bene- 
fit of  the  other  parties  to  the  bill  or  note.  Stafford  v.  Yates,^  Mead 
V.  Engs.^  This  is  upon  the  ground  that  the  object  of  the  notice  is  to 
enable  the  party  entitled  to  notice  to  take  the  necessary  steps  to  pro- 
tect himself  from  loss ;  and  where  notice  is  actually  served  by  any 
party  to  the  paper,  as  required  by  law,  this  object  is  accomplished. 
Not  so,  however,  where  the  notice  is  not  so  served,  but  the  service  is 
excused  upon  the  ground  of  inability  to  ascertain  the  proper  place  for 
service,  after  using  due  diligence  to  learn  it.  In  such  case,  the  indorser 
is  holden,  although  deprived  of  what  the  law  deems  an  essential  ben- 
efit to  him.  Inability  to  discover  the  residence  of  the  indorser 
excuses  the  proper  service  only  so  long  as  such  inability  continues. 
When  the  residence  becomes  known  to  the  party  wishing  to  hold  the 
indorser,  it  is  his  duty  then  to  be  diligent  in  making  service.  Chitty 
on  Bills,  493.  Had  the  bank  continued  to  hold  the  note  in  suit, 
knowing  that  the  only  notice  of  dishonor  to  the  defendant  had  been 
directed  to  Dunkirk  and  Buffalo,  and  had  it  at  any  time  learned  that 
he  resided  at  Canandaigua,  it  would  then  have  been  necessary  for  it  to 
have  served  notice  there,  in  the  same  manner  as  though  his  real  resi- 
dence had  been  known  to  the  bank  when  the  note  became  due.     The 

1  21  Wend.  643.  2  15  Wend.  364. 

»  18  Johns.  327.  *  5  Cow.  303. 
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excuse  foi-  not  serving  notice  would  have  ceased,  and  it  could  no  longer 
be  held  that  due  diligence  had  been  used,  unless  service  was  made.^ 
The  law  will  go  no  further  than  necessity  requires.  The  same  rule 
would  be  applicable  to  a  purchaser  from  the  bank.  If  this  be  so,  the 
plaintiffs  cannot  recover.  The  case  shows  that  some  of  them  knew 
the  residence  of  the  defendant.  That  information  was  contained  in 
the  letter  enclosing  the  note  to  the  plaintiff,  and  was  also  given  to  Mr. 

1  But  see  Lambert  v.  Ghiselin,  9  How.  552,  contra.  Iii  this  case,  Taney,  C.  J.,  who 
Jelivered  the  opinion  of  the  court,  said,  p.  558 :  — 

"  We  have  already  said  that  the  liability  of  the  indorser  was  fixed  by  the  notice 
sent  to  Nottingham.  The  plaintiffs  had  acquired  a  right  of  action  against  him  by 
this  notice,  and  might  hare  brought  their  suit  the  next  day.  Could  that  right  be 
devested  by  the  information  which  was  subsequently  given  to  them  1  We  think  not, 
and  that  all  of  the  cases  in  relation  to  this  subject  imply  the  contrary.  The  books 
are  full  of  cases  where  mistakes  of  this  kind  have  been  committed,  and  suits  after- 
wards brought  when  the  residence  of  the  party  was  discovered.  Yet  it  does  not 
seem  to  have  been  supposed  in  any  of  them  that  a  second  notice  was  necessary,  nor 
are  we  aware  that  such  a  point  has  ever  been  raised.  Yet  if  a  notice  thus  given, 
after  diligent  inquiry,  is  not  equivalent  to  actual  notice,  knowledge  subsequently 
obtained  would  be  a  defence  to  the  action,  even  if  the  holder  had  brought  suit  before 
he  learned  what  was  the  nearest  or  usual  post-office  of  the  defendant. 

"The  case  of  Firth  v.  Thrush,  8  Barn.  &  Cres.  387,  which  was  much  relied  on  in 
the  argument,  depended  upon  different  principles.  In  that  case,  the  holder  knew 
that  notice  had  not  been  given  to  the  indorser.  He  had  been  engaged  in  making 
inquiries  for  his  residence,  without  being  able  to  obtain  any  information  upon  which 
he  might  have  acted.  And  the  question  there  was  not  whether  a  second  notice  should 
be  given,  but  whether  due  diligence  was  used  in  sending  the  first. 

"  The  rule  contended  for  by  the  defendant  would  produce  much  uncertainty  and 
difficulty  in  transactions  of  this  kind.  For,  if  a  second  notice  must  be  given,  is  it  to 
be  required  in  all  cases  where  there  has  been  an  error  in  the  information  as  to  the 
defendant's  post-office  ?  Certainly,  the  practice  of  the  courts  has  been  otherwise. 
And,  if  it  is  not  to  be  required  in  all  cases,  it  would  be  impossible  to  fix  any  certain 
limits  as  to  time  or  circumstances.  The  subsequent  information  might  come  to  him 
casually,  when  his  mind  was  occupied  with  other  engagements  ;  he  might  not  con- 
fide in  it  as  much  as  in  that  whicli  he  had  before  received;  it  might  come  to  him  in 
a  few  days,  or  months  might  elapse  before  he  obtained  it.  The  rule  would  be  loose 
and  uncertain  in  its  application,  and  constantly  lead  to  litigation,  where  the  residence 
of  the  indorser  was  unknown  or  an  error  committed  as  to  his  usual  post-office.  It 
would  also  be  contrary,  the  court  think,  to  the  usages  of  commerce,  and  to  the  uni- 
form practice  in  courts  of  justice.  In  the  case  of  Harris  v.  Robinson,  before  referred 
to,  no  second  notice  was  given,  nor  did  the  court  intimate  that  any  was  necessary. 

"  The  law  does  not  require  actual  notice.  It  requires  reasonable  diligence  only, 
and  reasonable  efforts,  made  in  good  faith,  to  give  it.  And  if  sufficient  inquiries 
have  been  made,  and  information  received  upon  which  the  holder  has  a  right  to  rely, 
a  mistake  as  to  the  nearest  post-office  or  usual  post-office  does  not  deprive  him  of  his 
remedy.  He  has  done  all  that  the  law  requires  ;  and  the  notice,  thus  sent,  fixes  the 
liability  of  the  indorser  as  effectually  as  if  he  had  actually  received  it.  This  we 
think  is  the  true  rule,  and  the  only  one  that  can  give  certainty  and  security  in  trans- 
actions in  commercial  paper."  —  Ed. 
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Beale,  one  of  the  plaintiffs,  verbally,  by  Stephen  Parrish.  The  plain- 
tiffs might  at  once  have  given  the  proper  notice.  One  of  the  plaintiffs 
(Melick)  knew  that  no  notice  for  the  defendant  had  been  directed  to 
Canandaigua.  They  could  at  once  have  served  notice.  This  they 
neglected  to  do,  and  the  defendant  was  thereby  discharged. 

If  I  am  wrong  in  the  above  conclusion,  —  if  the  rule  is  that  the 
holder  having  once  used  due  diligence  to  learn  the  residence  of  the 
indorser,  and  having,  as  he  supposes,  ascertained  it;  and  served  notice 
accordingly,  is  not  obliged  to  do  any  thing  further,  although  he  may 
afterwards  learn  that  his  information  was  erroneous,  and  learn  the  true 
residence,  —  it  remains  to  inquire  whether  the  plaintiffs  can  avail 
themselves  of  this  right  of  the  bank.  As  above  remarked,  they  paid 
the  note  to  the  bank  in  discharge  of  their  liability  as  indorsers,  not  as 
sureties  for  the  defendant.  The  doctrine  of  subrogation,  in  favor  of 
a  surety,  does  not  attach.  Their  suit  is  based  upon  the  defendant's 
indorsement  to  them.  To  recover,  it  was  necessary  to  show  notice  of 
dishonor  served  upon  the  defendant  by  some  party  to  the  note,  or  that 
there  was  a  legal  excuse  for  the  omission.  Such  excuse  was  shown  so 
far  as  the  bank  was  concerned,  but  none  whatever  as  to  the  plaintiffs. 
They  could  have  at  once  served  the  proper  notice  upon  the  defend- 
ant, upon  receipt  of  notice  by  them  from  the  bank.  While  it  is  set- 
tled that  notice  by  the  holder  to  the  defendant  would  have  enured  to 
the  benefit  of  the  other  indorsers,  there  is  no  authority  holding  that 
an  excuse  for  the  omission  to  serve  by  the  holders  shall  extend  to 
other  parties  for  whom  there  is  no  such  excuse.  Upon  both  the  above 
grounds,  I  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

JoHNSOK,  C.  J.,  expressed  no  opinion.  All  the  other  judges  con- 
curring, Judgment  reversed,  and  new  trial  ordered. 
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SECTION    II.  —  Continued. 
Notice  of  Dishonor  —  (^continuecT). 
{d)  Bt  whom  Notice  shodld  be  given. 

STEWART  V.  KENNETT. 

At  Nisi  Pritts,  coram  Lord  Ellenboeough,  C.  J.,  June  8, 1809. 

[Reported  in  2  Campbell,  177.] 

Action  against  the  defendant  d.a  indorser  of  a  bill  of  exchange. 

The  only  question  was  whether  the  defendant  had  received  due 
notice  of  the  bill  being  dishonored  for  non-payment. 

To  prove  this,  a  witness  of  the  name  of  Cutler  was  called,  who 
swore  that  he  had  been  employed  by  the  original  parties  to  the  bill  to 
get  it  discounted  ;  that,  when  it  became  due,  it  was  in  the  hands  of 
one  Abbott,  to  whom  the  plaintiff  had  indorsed  it ;  that  the  day  after 
the  witness  met  the  defendant,  and  told  him  it  had  not  been  paid  ; 
that  the  defendant  asked  who  held  it,  and  that  the  witness  answered, 
it  lies  at  Messrs.  Bonds',  Abbott's  bankers. 

J^ark,  for  the  defendant,  objected  that  this  was  insuiEcient ;  that 
knowledge  is  not  notice,  and  that  the  intimation  of  the  dishonor  of 
the  bill  must  come  from  the  holder  of  it. 

Garrov},  contra,  contended  that  the  notice  given  by  Cutler  not 
only  possessed  the  defendant  of  the  same  information,  but  placed  him 
in  the  same  situation  as  if  it  had  come  directly  from  the  indorsee. 
What  was  there  to  hinder  him  from  immediately  taking  up  the  bill 
and  resorting  to  the  acceptor,  the  drawer,  or  prior  indorsers  ?  Besides, 
Cutler,  having  been  employed  to  get  the  bill  discounted,  might  well  be 
considered  as  an  authorized  agent  to  give  the  notice;  and,  even  if  he 
had  no  original  authority  to  give  the  notice,  the  plaintiff  adopted  it 
by  bringing  this  action. 

LoKD  Ellenboeough.  If  you  could  make  Cutler  the  agent  of  the 
holder  of  the  bill,  the  notice  would  be  sufficient ; '  but  in  reality  he 
was  a  mere  stranger.  The  bill  when  dishonored  lay  at  the  bankers  of 
Abbott,  with  whom  Cutler  had  no  sort  of  connection.     But  the  notice 

1  Harris  v.  Robinson,  4  How.  336 ;  Greene  u.  Farley,  20  Ala.  322 ;  Swayze  v.  Brit- 
ton,  17  Kas.  625;  Shed  o.  Brett,  1  Pick.  401  ;  Remick  v.  Robbins,  28  Mo.  330;  Mo. 
Bank  v.  Vaughan,  36  Mo.  90 ;  Utica  Bank  v.  Smith,  18  Johns.  230 ;  Worden  v.  Nourse, 
36  Vt.  756,  accord. 

Cunf.  Smedes  v.  Utica  Bank,  20  Johns.  372 ;  3  Cow.  662,  s.  c.  —  Ed. 
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must  come  from  the  person  who  can  give  the  drawer  or  indorser  his 
immediate  remedy  upon  the  bill :  otherwise,  it  is  merely  an  historical 
fact.  In  this  case,  Cutler  was  not  possessed  of  the  bill,  and  had  no 
control  over  it.  The  defendant  therefore  is  not  proved  to  have  had 
any  legal  notice  of  the  dishonor  of  the  bill,  and  is  discharged  from 
the  liability  he  contracted  by  indorsing  it. 

Plaintiff  nonsuited} 


JAMESON  AND  Others  v.  SWINTOK 
In  the  Common  Pleas,  Januakt  24,  1810. 

[Reported  in  2  Taunton,  224.^] 

£esi,  Serjt.,  moved  for  a  rule  nisi  to  set  aside  the  verdict  for  the 
plaintiff,  which  had  been  obtained  upon  the  trial  of  this  cause  at  the 
sittings  after  the  last  term  before  Lawrence,  J.  The  action  was 
brought  upon  a  bill  of  exchange.  The  defence  was  that  due  notice 
had  not  been  given  of  the  dishonor  of  the  bill,  which  took  place  on 
the  10th  of  July.  At  four  in  the  afternoon  of  the  same  day,  notice 
was  given  to  Elsham,  the  last  indorser,  who  lived  at  Back  Hill,  Hol- 
born.  On  the  11th,  about  eight  or  nine  at  night,  Elsham  gave  notice 
to  Swinton,  who  lived  at  Islington. 

Lawrence,  J.,  was  of  opinion  that  Elsham  gave  the  notice  soon 
enough  to  enable  him  to  recover  against  Swinton  ;  and  that  if  Elsham 
might  recover  against  Swinton,  Jameson,  from  whom  Elsham  had  the 
bill,  might  also  recover  against  Swinton.^ 

Jiest  contended  that  the  notice  must  be  given  within  the  hours  of 
business,  in  the  same  manner  as  a  bill  must  be  presented  for  payment 
within  those  hours  ;  but  the  court  held  that  that  rule  prevailed  only 

1  East  V.  Smith,  4  D.  &  L.  744 ;  Chanoine  v.  Foivler,  3  Wend.  173 ;  Brower  v. 
Wooten,  2  Tayl.  70,  accord. 

Conf.  Walker  v.  Mo.  Bank,  8  Mo.  704.  —  Ed. 

2  2  Camp.  373,  8.  c.  —Ed. 

«  Stafiord  v.  Yates,  18  Johns.  327  ;  Abat  v.  Rion,  9  Mart.  465;  Wilcox  «.  Mitchell, 
6  Miss.  272;  Young  v.  Durgin,  15  Gray,  264  ;  Marr  v.  Johnson,  9  Yerg.  1,  accord. 

To  the  same  effect  are,  Wilson  u.  Swabey,  1  Stark.  34;  Newen  v.  Gill,  8  C.  &  P. 
367  ;  U.  S.  Bank  v.  Goddard,  5  Mas.  366 ;  Davis  v.  Hanly,  12  Ark.  645 ;  Williams  v. 
Matthews,  3  Cow.  252 ;  Mead  v.  Engs,  5  Cow.  303  {semUe) ;  Safford  v.  Wyckoff,  1 
Hill,  11 ;  Cowperthwaite  v.  Sheffield,  1  Sandf.  416,  in  which  cases  the  notice  was 
given  by  an  intermediate  party  to  the  bill.  Ex  parte  Barclay,  7  Ves.  597,  centra,  is 
no  longer  law.  —  Ed. 

VOL.  II.  27 
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if  a  bill  was  accepted  payable  at  a  banker's,  in  which  case  it  must  be 
presented  for  payment  within  the  hours  of  business,^  and  refused  the 
application. 


ROSHER  AND   Another  v.   KIERAK. 

At  Nisi  Peitts,  coram  Lord  Ellenborough,  C.  J.,  December  12, 

1814. 

[Reported  in  i  Campbell,  87.] 

This  was  an  action  by  the  plaintiffs,  as  indorsees,  against  the  de- 
fendant, as  drawer  of  a  bill  of  exchange  for  £1,000,  dated  Dundalk, 
26th  of  February,  1814,  payable  to  the  order  of  the  drawer  at  ninety 
days  after  date,  and  accepted  by  Thomas  Rowcroft  at  Smith,  Payne, 
&  Smith's,  bankers,  in  London. 

The  question  was  whether  the  defendant  had  received  due  notice 
of  the  dishonor  of  the  bill. 

The  bill  became  due  on  the  30th  of  May,  when  it  was  presented  for 
payment,  and  dishonored.  On  the  same  day,  the  acceptor  wrote  a 
letter  to  the  drawer,  stating  that  he  had  not  been  able  to  pay  it,  and 
that  it  was  then  in  the  hands  of  the  plaintiffs. 

Lord  Ellenborough  held  this  notice  from  the  acceptor  sufficient, 
and  The  plaintiffs  had  a  verdict? 


CHAPMAN  V.  KEANE. 
In  the  King's  Bench,  Mat  7,  1835. 

\Iieported  in  3  Adolphus  ^  Ellis,  193.] 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  exchange,  aver- 
ring in  the  usual  form  presentment  to  the  drawee,  non-payment  by 
him,  and  notice  to  the  defendant.  Plea,  that  the  defendant  had  not 
due  notice  of  non-payment  by  the  drawee,  tendering  issue  thereupon. 

1  Bancroft  v.  Hall,  Holt,  N.  P.  476  (semble) ;  Adams  ti.Wright,  14  Wis.  408  (semhk), 
accord. 

See  Bonner  v.  New  Orleans,  2  Woods,  135 ;  Stanley  v.  Bank  of  Mobile,  23  Ala. 
652.  —  Ed. 

2  Shaw  V.  Croft,  Chitty,  Bills,  10th  ed.  333,  n. ;  First  Nat.  Bank  v.  Ryerson,  28  Iowa, 
508  ;  Braileford  v.  Williams,  15  Md.  150  ;  Glasgow  v.  Pratte,  8  Mo.  336,  accord. 

Clianoine  v.  Fowler,  3  Wend.  173  (semble),  contra. 

Conf.  Stanton  v.  Blossom,  14  Mass.  116 ;  Cabot  Bank  v,  Warner,  10  All.  522,  —  Ed. 
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Joinder.  On  the  trial  before  Tindal,  C.  J.,  at  the  Guilford  summer  assizes, 
1834,  it  appeared  that  the  plaintiff  had  indorsed  the  bill  before  it  was 
due  to  one  Wiltshire,  who  left  it  with  the  plaintiff's  clerk  in  order  that 
it  might  be  presented  at  maturity  to  the  drawee.  It  was  dishonored 
upon  presentment,  whereupon  the  plaintiffs  clerk  gave  notice  to  the 
defendant :  the  notice  was  regular  in  all  respects,  except  that  the 
clerk  gave  it  in  the  name  of  the  plaintiff,  the  indorsee,  and  not  of 
Wiltshire.  The  plaintiff  afterwards  took  up  the  bill  from  Wiltshire. 
It  was  objected  that  notice  ought  to  have  been  given  by  the  holder  of 
the  bill,  whereas  the  holder,  at  the  time  of  the  notice,  was  Wiltshire. 
His  lordship,  being  of  this  opinion,  nonsuited  the  plaintiff.  In 
Michaelmas  terra  last,  Law  obtained  a  rule  to  show  cause  why  the  non- 
suit should  not  be  set  aside,  and  a  verdict  be  entered  for  the  plaintiff. 
Thesiger  and  Piatt  showed  cause  (May  6th).^  In  Tindal  v.  Brown,'^ 
it  was  held  that  notice  of  dishonor  must  be  given  by  the  actual  holder ; 
and  the  reason  is  that  the  party  to  whom  the  notice  is  given  ought  to 
know  where  the  bill  is,  that  he  may  take  it  up ;  and  he  is  entitled  to 
warning  that  the  holder  looks  to  him.  Lord  Eldon  laid  down  the 
same  rule  in  JEx  parte  Barclay.'  The  decisions  in  Hartley  v.  Case* 
and  Solarte  v.  Palmer,  which  establish  that  information  of  the  fact  of 
dishonor  must  be  given  in  the  notice,  show  the  importance  of  the  rule 
that  the  party  in  whose  hands  the  bill  was  when  dishonored  should 
be  the  party  to  give  the  notice.  In  Stewart  v.  Kennett,  Lord  Ellen- 
borough  ruled  to  that  effect.  His  words  are,  "  The  notice  must  come 
from  the  person  who  can  give  the  drawer  or  indorser  his  immediate 
remedy  upon  the  bill ;  otherwise,  it  is  merely  an  historical  fact."  It 
is  true  that  in  Rosher  v.  Kieran  it  was  held  that  notice  by  the  ac- 
ceptor to  the  drawer  is  enough  ;  and,  in  Jameson  v.  Swinton  and 
Wilson  V.  Swabey,^  it  was  ruled  at  Nisi  Prius  that  notice  by  any  party 
to  a  bill  was  sufficient ;  but  it  appears  that  no  reference  was  made  at 
the  time  of  these  decisions  to  the  earlier  authorities.  In  Gunson  v. 
Metz,'  the  defendant  was  not  proved  to  have  had  any  notice  except 
from  a  party  not  then  holding,  and  he  was  considered  nevertheless  to 
be  liable  ;  but  there  the  defect  was  supplied  by  proof  of  an  agreement 
on  the  part  of  the  defendant,  which  amounted  to  an  admission  of  his 
liability,  and  was  considered  evidence  of  due  notice  having  been  given. 
If  the  notice  here  was  good  in  favor  of  the  plaintiff,  Wiltshire,  on  the 
same  principle,  may  avail  himself  of  it,  and  sue  upon  the  same  bill.  A 
party  is  not  liable  to  be  sued  till  he  has  had  the  opportunity  of  paying  ; 

1  Before  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Coleridge,  JJ. 

2  1  T.  R.  167 ;  2  T.  R.  186.  »  7  Ves.  597. 

*  4  B.  &  C.  339.  '  1  Stark.  N.  P.  C.  84. 

6  1  B.  &  C.  193. 
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and,  for  this  purpose,  he  ought  to  have  notice  from  the  party  to  whom 
he  is  to  pay.  It  may  be  observed  that  in  Jameson  v.  Swinton  the 
defendant,  as  Lawrence,  J.,  puts  it,  was  enabled  to  take  up  the  bill,  if 
he  pleased.  So  in  Rosher  v.  Kieran  the  notice  stated  where  the  bill 
was. 

Adolphns,  contra.  The  decisions  are  certainly  inconsistent ;  and  it 
will  be  necessary  for  the  court  to  elect  between  the  two  doctrines 
which  have  been  laid  down.  Stewart  v.  Kennett,  however,  does  not 
make  against  the  plaintiff ;  for  there  the  notice  was  given  by  a  person 
not  connected  with  any  party  to  the  bill ;  and  all  that  is  contended 
for  by  the  present  plaintiff  is  that  a  notice  by  any  party  to  the  bill  is 
sufficient.  And  this  is  the  principle  laid  down  in  Jameson  v.  Swinton 
and  Wilson  ?;.  Swabey.'  The  object  of  the  notice  may  be  considered 
to  be  that  the  party  receiving  it  may  withdraw  his  effects  from  the 
hands  of  the  party  who  has  refused  payment.  In  Chitty  on  Bills,''  the 
doctrine  that  the  notice  imports  that  the  holder  intends  to  call  upon 
the  party  receiving  notice  is  mentioned ;  but  the  author  afterwards 
says,'  "  However,  according  to  the  more  recent  decisions,  it  is  not  ab- 
solutely necessary  that  the  notice  should  come  from  the  person  who 
holds  the  bill  when  it  has  been  dishonored,  and  it  suffices  if  it  be  given 
after  the  bill  was  dishonored,  by  any  person  who  is  a  pai'ty  to  the  bill, 
or  who  would,  on  the  same  being  returned  to  him,  and  after  paying  it, 
be  entitled  to  require  reimbursement ;  and  such  notice  will,  in  general, 
enure  to  the  benefit  of  all  the  antecedent  parties,  and  render  a  further 
notice  from  any  of  those  parties  unnecessary,  because  it  makes  no  dif- 
ference who  gives  the  information,  since  the  object  of  the  notice  is  that 
the  parties  may  have  recourse  to  the  acceptor ; "  and  Shaw  v.  Croft  is 
cited  from  a  MS.  note.  [Lord  Denman,  C.  J.  Mr.  Justice  Bayley 
says '  that  it  is  "  prudent  in  each  party  who  receives  a  notice  to  give 
immediate  notice  to  those  parties  against  whom  he  may  have  right  to 
claim ;  for  the  holder  may  have  omitted  notice  to  some  of  them."] 

Cur.  adv.  vuli. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

On  the  trial  of  this  action  by  the  indorsee  against  the  drawer  of  a 
bill  of  exchange,  the  Lord  Chief  Justice  of  the  Common  Pleas  directed 
a  nonsuit,  for  want  of  due  notice  of  dishonor.  The  bill  had  been  in- 
dorsed by  the  plaintiff,  by  the  desire  of  Wiltshire,  who  had  discounted 
it,  and  left  it  in  the  hands  of  the  plaintiff's  clerk,  with  instructions 
to  obtain  payment  or  give  notice  of  dishonor.     He  did  give  notice  to 

1  1  Stark.  N.  P.  C.  34.  =  Page  526  (8th  ed.  1833). 

8  Page  527.  *  Bayley  on  Bills,  c.  vii.  §  2,  p.  255  (5tli  ed.  1830). 
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the  defendant,  but  in  the  name  of  the  plaintiff,  not  in  that  of  Wilt- 
shire, tlie  then  holder,  who  had  deposited  the  bill  with  him. 

The  objection  to  the  plaintiff's  recovery  was  founded  on  the  case  of 
Tindal  v.  Brown,i  in  which  all  the  judges  of  this  court,  except  Lord 
Mansfield,  considered  a  notice  given  by  one  who  was  not  the  holder 
as  no  notice,  on  the  ground  that  the  drawer  was  not  thereby  ap- 
prised of  the  holder's  intention  to  look  to  him  for  payment;  and 
this  case  was  distinctly  recognized,  and  its  principle  adopted,  by  Lord 
Eldon  in  Mc  parte  Barclay.^ 

Notwithstanding  these  high  authorities,  it  is  clear,  from  Jameson  v, 
Swinton,  Wilson  v.  Swabey,*  and  alsK)  from  the  learned  treatises  on 
Bills  of  Exchange,  that  the  contrary  doctrine  has  prevailed  in  the  pro- 
fession, and  we  must  presume  a  contrary  practice  in  the  commercial 
world.  It  is  universally  considered  that  the  party  entitled  as  holder 
to  sue  upon  the  bill  may  avail  himself  of  notice  given  in  due  time  by 
any  party  to  it.  In  the  Nisi  Prius  cases  just  referred  to,  no  express 
allusion  was  made  to  Tindal  v.  Brown  ^  or  Ex  parte  Barclay  ;  ^  but  we 
can  hardly  conceive  that  they  were  not  present  to  the  recollection  of 
Lord  Ellenborough  and  Mr.  Justice  Lawrence,  or  the  counsel  engaged. 
These  learned  judges,  indeed,  decided  them  at  Nisi  Prius,  but  without 
question.  We  are  now  compelled  to  determine  whether  the  case  of 
Tindal  «.  Brown,^  aa  to  this  point,  be  good  law.  We  think  that  it  is 
not.  If  it  were,  the  holder  might  secure  his  own  right  against  his  im-, 
mediate  indorser  by  regular  notice ;  but  the  latter,  and  every  other 
party  to  the  bill,  would  be  deprived  of  all  remedy  against  anterior 
indorsers  and  the  drawer,  unless  each  of  those  parties  should  in 
succession  take  up  the  bill  immediately  on  receiving  notice  of  dis- 
honor, a  supposition  which  cannot  be  reasonably  made.  We  may  add 
that  this  point  was  not  necessary  for  the  decision  of  the  case,  as  this 
court,  including  Lord  Mansfield,  granted  a  new  trial  on  a  different 
ground.  Mule  absolute.^ 

1  1  T.  R.  167 ;  2  T.  R.  186.  2  7  Ves.  597. 

s  1  Stark.  N.  P.  C.  34. 

<  Lysaght  v.  Bryant,  9  C.  B.  46;.  Rogereon  v.  Hare,  1  Jur.  71 ;  Jennings  t>.  Rob- 
erts, 4  E.  &  B.  615,  accord. 

In  the  last  case,  the  party  at  the  time  of  giving  the  notice  of  dishonor  had  no  posi- 
tive knowledge  of  the  dishonor.  But  his  ignorance  was  considered  immaterial.  — 
Ed. 
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SECTION  11.— Continued. 
Notice  of  Dishonor —  (^continuecT) . 
(e)  To  WHOM  Notice  should  be  given. 

Ex  parte  M.O'Lm'&. 
In  Chancebt,  befoeb  Lobd  Eldon,  C,  August  11,  1812. 

\Reported  in  19  Vesey,  216.] 

This  petition,  by  assignees  under  a  commission  of  bankruptcy, 
prayed  that  the  proof  of  a  debt  may  be  expunged.  One  objection 
was  that  the  creditor,  being  indorsee  of  a  bill  of  exchange,  forming  one 
item  of  his  proof  against  the  bankrupt,  as  drawer,  had  by  his  conduct 
made  the  bill  his  own.  The  circumstances  were,  that  the  acceptor, 
when  the  bill  was  presented  at  eleven  o'clock  in  the  morning  of  the 
day  it  became  due,  refused  payment ;  declaring,  that  it  never  would  be 
paid.  The  holder  immediately  attended  at  the  second  public  meeting 
under  the  commission  on  the  same  morning ;  and  there  before  the 
choice  of  assignees  gave  notice  to  the  bankrupt  of  that  refusal. 

Mr.  Eichards,  in  support  of  the  petition,  contended,  first,  that  this 
refusal  at  that  early  period  of  the  day,  without  any  farther  applica- 
tion, was  not  a  sufficient  ground  for  treating  the  bill  as  dishonored ; 
and  the  notice  on  the  same  morning  was  therefore  premature. 

Secondly,  that  the  notice  was  not  given  to  the  assignees. 

Sir  Samuel  Romilly,  for  the  creditor,  cited  Burbridge  v.  Manners. 

The  Lord  Chancblloe  Eldon.  I  do  not  recollect  any  decision, 
that,  if  an  acceptor  declares  at  eleven  o'clock  in  the  morning  that  he 
will  not  pay,  notice  of  that  to  the  drawer  is  not  good.  If  the  law 
does  not  impose  on  the  holder  the  duty  of  inquiring  again  before  five 
o'clock,  it  would  be  extraordinary  that  this  information  to  the  drawer 
of  an  answer,  precluding  any  hope  of  obtaining  any  thing  by  calling 
again,  should  not  have  effect.  If  a  banker  says,  he  will  not  accept,  I 
cannot  imagine  that  the  holder  is  obliged  to  apply  again  ten  minutes 
before  five.^ 

1  Clowes  V.  Chaldecott,  7  L.  J.  K.  B.  147 ;  Bussard  v.  Levering,  6  Wheat.  102  ;  Lin- 
denberger  v.  Beall,  6  Wheat.  104  ;  Curry  v.  Bank  of  Mobile,  8  Port.  360 ;  McFarland 
V.  Pico,  8  Cal.  626 ;  Farmers'  Bank  v.  Duvall,  7  Gill  &  J.  78  ;  Widgery  v.  Monroe,  6 
Mass.  449 ;  Shed  v.  Brett,  1  Pick.  401 ;  Gilbert  v.  Dennis,  3  Met.  495 ;  Smith  u. 
Little,  10  N.  H.  526 ;  Manchester  Bank  v.  Fellows,  28  N.  H.  302 ;  Corp  u.  McComb, 
1  Johns.  Cas.  328;  Etheridge  v.  Ladd,  44  Barb.  69 ;  Luwson  v.  Farmers'  Bank,  1  Oh 
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As  to  the  other  objection,  the  bankrupt  represents  his  estate  until 
assignees  are  chosen.  All  that  was  requisite,  therefore,  was  done ; 
and  the  notice  is  quite  sufficient.^ 

St.  206 ;  Coleman  v.  Carpenter,  9  Barr,  178;  Haslett  v.  Ehrick,  1  N.  &  McC.  116; 
Thorpe  «.  Peck,  28  Vt.  127,  accord. 

Conf.  Hartley  v.  Case,  1  C.  &  P.  555,  676.  — Ed. 

1  Ex  parte  Chappel,  3  Mont.  &  Ayr.  490;  Ex  parte  Johnson,  3  Dea.  &  C.  433;  Ex 
parte  Tremont  Bank,  2  Lowell,  409,  accord. 

If  notice  is  given  after  the  appointment  of  the  assignee  it  may  be  given  either  to 
the  assignee  or  to  the  bankrupt,  at  the  option  of  the  party  notifying.  In  re  Bell- 
man, 4  Ch.  D.  795;  Ex  parte  Russell,  16  N.  B.  R.  476  {semUe). 

Conf.  Rohde  v.  Proctor,  4  B.  &  C.  617.  — Ed. 

In  Armstrong  v.  Thruston,  11  Md.  148,  it  was  held  that  presentment  must  be  made 
to  the  maker,  although  bankrupt,  and  not  to  the  assignee.  —  Ed. 
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WILLIS  V.  GREEN. 
In  the  Supkbme  Couet,  New  York,  Mat,  1843. 

[Reported  in  5  Bill,  232.] 

Assumpsit,  tried  at  the  Herkimer  circuit,  in  September,  1834,  before 
Denio,  C.  J.  The  action  was  by  John  R.  Willis  against  Lester  Green, 
on  a  promissory  note  in  these  words  :  — 

"  By  the  first  of  January  next,  I  promise  to  pay  John  R.  Willis,  to 
the  order  of  Smith  Johnson  and  Lester  Green,  at  the  Bank  of  XJtica 
in  the  village  of  Utioa,  four  hundred  and  seventy-four  dollars  and 
ten  cents,  for  value  received. 

"  Little  Falls,  August  29th,  1827. 

(Signed)  "  E.  C.  Pinnet. 

(Indorsed)  "  Smith  Johnson.    Lestek  Greek." 

The  declaration  described  the  note  as  payable  to  the  plaintiff,  and 
averred,  among  other  things,  that  it  was  indorsed  to  him  by  John- 
son &  Green,  whereby  they  ordered  the  contents  to  be  paid,  &c. ; 
concluding  with  the  usual  promise  to  pay.  On  the  trial,  the  making 
and  indorsement  of  the  note  were  proved.  It  was  also  shown 
that  the  note  was  duly  protested  for  non-payment  on  the  4th  of 
January,  1828,  and  that  on  the  same  day  notice  of  non-payment 
was  sent  by  mail  to  each  of  the  indorsers,  directed  to  Little  Falls. 
It  further  appeared  that,  when  the  note  was  given,  Johnson  resided 
in  the  town  of  Salisbury,  Herkimer  County,  about  eight  miles  from 
Little  Falls,  where  he  remained  until  the  time  of  his  death,  which 
took  place  on  the  27th  of  December,  1827,  a  few  days  before  the 
note  fell  due.  There  was  a  post-office  in  Salisbury  about  one  mile 
and  a  half  from  Johnson's  residence.  Green  resided  at  Little  Falls. 
Johnson  died  intestate  and  insolvent,  and  no  letters  of  administration 
were  granted  till  after  the  note  fell  due. 

By  consent  of  the  counsel  for  both  parties,  the  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  $700.78,  subject  to  the  opinion  of  this 
court  on  a  case,  with  liberty  to  either  party  to  turn  the  same  into  a 
bill  of  exceptions  or  special  verdict. 

C.  P.  Sxrkland,  for  the  plaintiff. 

J".  A.  Spencer,  for  the  defendant. 

Bt  the  Court,  Nelson,  C.  J.  It  has  already  been  decided  in  this 
case  that  the  suit  was  properly  brought  in  the  name  of  the  plaintiff,  as 
Johnson  and  Green  were  the  payees  of  the  note,  and  the  legal  title 
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properly  derivable  through  them  by  the  indorsement.  Willis  v. 
Green. ^ 

If  notice  of  protest  be  material  to  charge  Green  as  co-payee  and 
indorser,  it  is  equally  important  that  it  should  be  brought  home  to 
Johnson  before  either  can  be  made  liable.  They  were  not  partners, 
and  therefore  notice  to  one  will  not  answer.'^  It  was  once  supposed,  in 
a  like  case,  that  the  indorsers  were  partners  quoad  the  particular  trans- 
.iclion,  Carvick  v.  Vickery ;  but  that  doctrine  was  repudiated  when 
the  case  afterwards  came  on  for  trial  before  Lord  Mansfield.  It  has 
ever  since  been  the  settled  commercial  rule  that  co-payees,  not  part- 
ners, must  each  indorse  in  order  to  negotiate  the  paper.  Chitty  on 
Bills,  66,  67,  254,  ed.  of  1840.  It  would  seem  consistently  if  not  nec- 
essarily to  follow  from  this  doctrine  that  their  interests,  though  joint 
as  to  the  remedies  against  them  on  the  paper,  are  so  far  distinct  and 
separate  as  it  respects  each  other  that  notice  of  the  default  of  the 
maker  should  be  given  to  both.  In  the  ordinary  case  of  a  partnership, 
the  interest  is  not  only  joint,  but  each  member  is  a  general  agent  of 
the  concern;  and  hence  notice  to  one  is  notice  to  all.'  But  here  no 
such  agency  exists,  as  is  sufficiently  shown  from  the  fact  that  each 
party  must  act  for  himself  in  the  negotiation  of  the  note. 

I  do  not  see  but  the  case  of  joint  indorsers,  not  partners,  stands  on 
the  same  footing  as  that  of  joint  makers  of  a  note  who  are  not  part- 
ners ;  and  in  respect  to  them  it  is  settled  that  presentment  must  be 
made  to  each,  in  order  to  charge  the  indorser.  The  argument  is  about 
as  strong  both  upon  reason  and  analogy  in  favor  of  giving  effect  to  a 
demand  upon  one  of  the  co-makers,  as  it  is  in  favor  of  giving  effect  to 
a  notice  to  one  of  the  co-indorsers.  The  question  has  been  very  fully 
and  satisfactorily  examined  by  the  Sujjreme  Court  of  Errors  in  Connect- 

1  10  Wend.  516.     Conf.  Pike  v.  Galloway,  17  Ark.  91.  —Ed. 

2  Shepard  v.  Hawley,  1  Conn.  367  ;  State  Bank  v.  Slaughter,  7  Blackf.  133  ;  Peo- 
ple's Bank  «.  Keeoh,  26  Md.  521 ;  Dabney  v.  Stidger,  12  Miss.  749 ;  Chenango 
Bank  v.  Root,  4  Cow.  126  (sembk) ;  Miser  «.  Trovinger,  7  Oh.  St.  281 ;  Sayre  v.  Frick, 
7  W.  &  S.  383 ;  Boyd  v.  Orton,  16  Wis.  495  {semble),  accord. 

Dodge  V.  Ky.  Bank,  2  A.  K.  Marsh.  610 ;  Higglns  v.  Morrison,  4 Dana,  100,  contra. 
—  Ed. 

3  Coster  II.  Thomason,  19  Ala.  717 ;  Sloeomb  v.  Lizardi,  21  La.  An.  355  ;  People's 
Bank  v.  Keech,  26  Md.  521 ;  Dabney  v.  Stidger,  12  Miss.  749  ;  Hubbard  v.  Matthews, 
54  N.  Y.  43,  accord. 

But  conf.  In  re  Carew,  31  Beav.  39 ;  Hume  v.  Watt,  5  Kas.  34. 

Notice  to  one  of  the  executors  of  an  indorser  is  sufficient.  Lewis  o.  Bakewell, 
6  La.  An.  359 ;  Beals  v.  Peck,  12  Barb.  245. 

Notice  to  an  agent  of  the  drawer  or  indorser  is  of  course  sufficient.  Wilkins  v. 
Comra.  Bank,  7  Miss.  217  ;  Wilcox  o.  Routh,  17  Miss.  476 ;  Fassin  o.  Hubbard,  55 
N.  Y.  471.  See  Valk  v.  Gaillard,  4  Strob.  99  ;  La.  Bank  v.  EUery,  4  Mart.  n.  s.  87 ; 
Paine  v.  Edsell,  19  Pa.  178.  —Ed. 
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icut,  and  a  decision  made  in  conformity  with  these  views.     Shepherd 
V.  Hawley.^ 

The  plaintiff  failed  to  show  that  the  estate  of  Johnson  had  been 
charged  by  notice  of  non-payment.  If  the  notice  relied  on  for  that 
purpose  had  been  sent  to  the  proper  place,  no  doubt  it  would  have 
been  sufficient,  under  the  circumstances  of  this  case,  though  directed 
to  Johnson  after  his  death.  Stewart  v.  Eden,^  the  Merchants'  Bank 
V.  Birch.  But  the  notice  was  sent  to  Little  Falls  instead  of  Salis- 
bury where  Johnson  resided  ;  and,  if  there  were  nothing  else  in  the 
case,  I  think  the  failure  to  charge  the  estate  by  due  notice  would 
operate  a  discharge  of  both  indorsers.  It  clearly  would,  if  both  were 
living,  as  a  joint  action  could  not  in  such  case  be  sustained  upon  the 
note.  And  although  the  remedy  at  law  survives  against  Green  alone, 
yet,  as  he  is  entitled  to  contribution  from  the  estate  of  his  co-indorser, 
it  seems  to  me  equally  obligatory  upon  the  holder  to  prove  that  both 
were  charged,  or  rather  that  the  estate  of  the  deceased  was  charged, 
so  as  to  secure  the  remedy  over.  Otherwise,  the  whole  debt  would  fall 
upon  the  survivor.  The  question,  however,  is  not  without  its  difficul- 
ties, and  it  is  unnecessary  now  to  decide  it.* 


THE  PRESIDENT,  DIRECTORS,  &  CO.  OF  THE  MER- 
CHANTS' BANK  V.  BIRCH  and  DE  WITT,  Exbcutoes  of 
BIRCH. 

In  the  Stjpebme  Cottet  ov  Judicatuee,  New  Toek,  August,  1819. 

[Reported  in  17  Johnson,  25.] 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs,  as  in- 
dorsees of  a  promissory  note,  against  the  defendants,  as  executors  of 
tho  indorser;  and  was  tried  the  4th  of  December,  1818,  at  the  New 
York  sittings,  before  the  late  Chief  Justice. 

The  Chief  Justice  being  of  opinion  that  the  plaintiffs  had  given  suf- 
ficient notice  of  the  non-payment,  the  jury,  under  his  direction,  found 
a  verdict  for  the  plaintiffs  for  1,590  dollars  and  29  cents. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial, 

1  1  Conn.  367.  2  2  Caines,  121. 

'  The  court  gare  judgment  for  the  plaintiff,  on  the  ground  of  an  admission  by  the 
defendant  that  due  diligence  had  been  used.  So  much  of  the  case  as  relates  to  this 
point  has  been  omitted.  —  Ed. 
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which  was  submitted  to  the  court,  on  the  above  case,^  without  argu- 
ment. 

Spencer,  C.  J.,  delivered  the  opinion  of  the  court.  The  only  ques- 
tion in  this  case  is  whether  due  notice  was  given  of  the  non-payment 
of  the  note  by  the  maker,  so  as  to  charge  the  defendants,  who  are  the 
executors  of  the  indorser. 

It  is  not  denied  that  the  plaintiffs,  the  holders  of  the  note,  gave  all 
the  notice  in  their  power  to  give,  when  the  note  fell  due  :  notice  was 
left  at  the  last  residence  of  the  indorser,  another  notice  was  left 
with  his  reported  agent,  and  another  was  sent  to  the  residence  of 
his  family  in  the  country,  through  the  post-office.  But  it  is  insisted 
that  the  indorser  being  in  fact  dead^when  the  note  fell  due,  although 
the  fact  was  unknown  until  some  months  afterwards,  notice  should 
have  been  given  to  his  executors.  It  appears  that  the  note  became 
due  on  the  22d  of  December,  1815 ;  that  Birch  sailed  from  New  York 
on  the  17th  of  November,  1815,  on  a  voyage  to  Teneriffe,  and  died  at 
sea  on  the  12th  of  December  following ;  that  his  will  was  proved,  and 
letters  testamentary  granted  thereon  on  the  22d  of  April,  1816  ;  and 
that  his  death  was  not  known  at  New  York  until  the  last  of  March, 
1816.  No  notice  was  given  to  the  executors  of  the  non-payment  of 
the  note. 

The  case  of  Stewart  v.  the  Executors  of  Eden  ^  governs  and 
decides  this  case.  In  that  case,  the  note  fell  due  on  the  8th  of 
November,  1798  ;  the  indorser,  Medcef  Eden,  died  on  the  13th  of  Sep- 
tember, 1798  ;  and  it  was  held  by  the  court  that  notice  directed  to 
the  indorser  himself,  and  left  at  his  dwelling-house,  which  was  shut  up, 
was  good  notice.  Mr.  Justice  Livingston,  in  delivering  the  opinion 
of  the  court,  observed :  "  Nor  was  it  fatal  to  direct  the  notice  to  the 
indorser  himself,  for  as  it  was  not  known  whether  he  had  made  a  will, 
nor  who  his  executors  were,  until  long  after,  it  was  full  as  probable 
that  it  would  reach  the  parties  interested  by  this  address,  as  by  any 
other.  Some  one  of  the  deceased's  family  would  open  it,  or  see  it 
safely  delivered  to  an  executor  :  the  notice,  therefore,  was  well  served, 
and  its  address  proper." 

If  an  indorser  be  dead  at  the  maturity  of  a  note,  and  there  be 
executors  or  administrators  at  that  time  known  to  the  holder,  notice 
must  be  given  to  them,'  for  they  represent  the  testator  or  intestate, 
and  are  as  fully  entitled  to  notice  as  he  would  be,  if  alive.  But  it  is 
a  novel  principle,  unsupported  either  by  precedent  or  authority,  that 
notice  is  to  be  given  to  the  representatives  of  the  indorser,  and  who 

1  The  statement  of  the  case,  being  substantially  reproduced  in  the  judgment  of 
the  court,  has  been  omitted.  —  Ed, 

2  2  Caines,  121. 
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become  such  long  after  the  note  has  fallen  due.  The  rights  of  the 
holder  of  a  note  or  bill  are  to  be  determined  by  his  acts,  when  the 
note  or  bill  becomes  due ;  and,  if  he  then  gives  such  notice  as  under 
the  existing  state  of  facts  the  law  requires  of  him,  his  rights  are  fixed, 
and  he  cannot  be  required  to  superadd  any  other  notice  at  a  future 
period.  In  the  case  cited,  no  notice  had  been  given  to  the  executors; 
and  we  perceive  that  the  notice  delivered  at  the  dwelling-house  of  the 
deceased  indorser  was  pronounced  to  be  well  delivered. 

We  have  not  been  furnished  with  the  pleadings,  and  therefore 
cannot  notice  any  suggestions  that  the  proof  did  not  correspond  with 
the  averments  in  the  declaration :  nothing  is  referred  to  us  but  the 
single  point  whether  due  notice  was  given  to  the  indorser. 

Judgment  for  the  plaintiff s} 


MASSACHUSETTS   BANK  v.  SARAH  H.  OLIVER,  EXECLf- 

TRIX. 

In  the  Supreme  Judicial  Court,  Massachusetts,  November 

Teem,  1852. 

\^ipQrted  in  10  CusMng,  557.] 

Assumpsit  against  the  indorser  of  a  promissory  note,  dated  April 
27,  1847,  for  $839.45,  payable  in  six  months  after  date,  to  the  order  of 
Henry  J.  Oliver,  the  defendant's  testator. 

The  only  defence  was  the  want  of  proper  notice  to  the  indorser 
of  non-payment  by  the  maker.  Henry  J.  Oliver,  the  indorser,  died 
September  5,  1847,  fifty-four  days  before  the  maturity  of  the  note ; 
and  the  defendant  was  qualified  as  executrix  by  the  judge  of  probate, 
October  23,  1847,  and  notice  of  said  appointment  was  duly  published 
by  the  defendant  in  the  "Boston  Daily  Advertiser,"  October  26, 
November  2  and  9,  1847.  The  plaintiff  bank  was  situated  in  Bos- 
ton, and  the  "  Advertiser "  was  at  the  time  regularly  taken  at  the 
bank.^ 

1  Weaver  v.  Penn,  27  La.  An.  129 ;  Matthewson  v.  Strafford  Bank,  46  N.  H.  104  ; 
Stewart  v.  Eden,  2  Cai.  121,  accord.  See  also  Boyd  i..  City  Savings  Bank,  15  Grat. 
501  (semhle) ;  Boyd  v.  Orton,  16  Wis.  495. 

If  the  death  of  an  indorser  is  unknown  to  the  holder,  a  notice  addressed  to  him 
as  if  he  were  still  living  is  valid.  Maspero  v.  Pedesclaux,  22  La.  An.  227  ;  Barnes  v. 
Reynolds,  5  Miss.  114 ;  Linderman  v.  Guldin,  34  Pa.  54 ;  Beals  v.  Peck,  12  Barb.  245 
(semble) ;  Planters'  Bank  v.  White,  2  Humph.  112.  — Ed. 

2  The  rest  of  the  statement  of  the  case,  being  substantially  reproduced  in  the 
opinion  of  the  court,  has  been  omitted,  as  well  as  the  argument  of  counsel  for  the 
plaintiffs.  —  Ed. 
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W.  Sohier,  for  the  plaintiffs. 

W.  R.  P.  Washburn,  for  the  defendant. 

Metcalf,  J.  When  the  indorser  of  a  note  dies  before  its  matu- 
rity, it  is  necessary,  in  order  to  charge  his  estate,  that  notice  of  non- 
payment should  be  given  to  his  executor  or  administrator,  if  there  be 
any  known  to  the  holder,  or  who  might  be  known  to  him, on  his  using 
due  diligence  to  ascertain.  Oriental  Bank  v.  Blake,'  Merchants'  Bank 
V.  Birch,  Cayuga  County  Bank  v.  Bennett.^  And,  when  the  holder 
and  the  executor  or  administrator  live  in  different  towns,  a  notice, 
properly  directed  to  the  latter  and  put  into  the  post-office  is  sufficient. 
Shed  V.  Brett." 

The  notice,  in  this  case,  was  directed  "  to  the  estate  of  Henry  J. 
Oliver,  deceased,"  and  was  put  into  the  post-office  at  Boston.  It 
is  insisted  for  the  plaintiffs  that?  this  was  sufficient.  And  their 
counsel  has  cited  a  decision  of  the  Supreme  Court  of  Tennessee, 
Pillow  V.  Hardeman,^  that  notice  directed  "  to  the  legal  representa- 
tive "  of  a  deceased  indorser  is  a  good  notice.  The  ground  of  that 
decision  was  that  the  words  "  legal  representative,"  in  their  ordinary 
sense,  are  synonymous  with  executor  or  administrator.  A  fortiori, 
notice  directed  "to  the  executor  or  administrator,"  without  naming 
him,  would  have  been  held  sufficient.  But  either  of  such  notices 
would  be  directed  to  an  existing  person,  though  not  by  name,  yet  by 
clear  description  ;  and  that  person  would  know  that  it  was  addressed 
to  him,  as  well  as  he  would  know  it  if  his  name  were  used.  In 
the  present  case,  the  notice  was  directed,  not  to  any  person  either  by 
name  or  description,  but  "  to  the  estate  "  of  the  defendant's  testator. 
This  direction  was  quite  as  applicable  to  the  testator's  heirs-at-law  as 
to  his  executrix ;  and  there  is  no  reason  why  she,  rather  than  they, 
should  take  it  from  the  post-office,  or  be  presumed  to  have  received  it. 

Whether  this  notice  would  be  held  sufficient,  if  it  had  appeared  that 
the  defendant  received  it,  we  need  not  inquire.  For  the  statement  of 
the  postmaster  at  Roxbury  does  not  warrant  us  to  infer,  with  any 
confidence,  that  she  did  receive  it,  and  thereupon  to  charge  her  with 
actual  notice. 

But,  as  the  law  does  not  require  that  the  holder  of  an  indorsed  note 
should, have  knowledge  beyond  his  means  of  obtaining  it,  he  is  excused 
from  giving  notice  to  the  executor  or  administrator  of  the  indorser, 
when  he  neither  knows,  nor  can  by  reasonable  diligence  know, 
whether  there  is  one,  or  who  he  is,  or  where  he  resides.  The  use  of 
due  diligence  to  ascertain  is  all  that  is  required.  Was  such  diligence 
used  in  this  case?  We  are  all  of  opinion  that  it  was  not.  The 
indorser  died  more  than  seven  weeks  before  the  note  was  payable. 

1  22  rick.  206.  2  5  Hill,  236.  »  1  Pick.  401.  ^  3  Humph.  538. 
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The  president  of  the  bank  had  information,  a  week  at  least  before  the 
note  was  payable,  that  the  defendant  was  the  executrix  named  in 
the  indorser's  will.  The  plaintiffs  took  the  newspaper  in  which 
the  defendant  had  given  notice,  three  days  before  the  note  fell  due, 
that  she  had  been  appointed  executrix  of  the  will,  and  had  taken 
upon  herself  that  trust.  And  though  it  is  agreed  by  the  parties  that 
the  president  of  the  bank  had  no  knowledge,  before  the  day  when  the 
note  was  payable,  of  the  defendant's  appointment  as  executrix,  by  the 
judge  of  probate;  and  though  we  were  to  assume  (without  proof) 
that  no  other  of  the  officers  of  the  bank,  before  that  day,  saw  the 
defendant's  notice  in  the  newspaper,  nor  actually  knew  who  the  exe- 
cutrix was,  yet  the  facts,  which  the  parties  have  agreed  on,  show  that 
certain  knowledge  might  have  been  obtained  in  a  very  few  minutes,  if 
any  proper  inquiry  had  been  made  by  any  of  those  officers  or  by  the 
notary  into  whose  hands  the  note  was  put  for  protest  and  notice. 

Judgment  for  the  defendant} 

1  In  Barnes  v.  Reynolds,  6  Miss.  114 ;  Pillow  v.  Hardeman,  8  Humph.  538,  due 
diligence  was  used. 

In  Oriental  Bank  .;.  Blake,  22  Pick.  206;  Goodnow  y.  Warren,  122  Mass.  79; 
Smalley  v.  Wright,  40  N.  J.  471 ;  Cayuga  Bank  v.  Bennett,  5  Hill,  236,  due  diligence 
was  not  used. 

If  the  deceased  left  a  will,  and  it  is  necessary  to  serre  notice  before  the  person 
named  as  executor  has  either  been  qualified  by  the  probate  court,  or  renounced  his 
trust,  notice  may  be  sent  either  to  the  executor  so  named,  or  to  the  last  residence 
or  place  of  business  of  the  deceased.  Goodnow  v.  Warren,  122  Mass.  79 ;  Schoen- 
berger  v.  Lancaster  Institution,  28  Pa.  459. 

But  notice  sent  to  one  who  is  subsequently  appointed  administrator  is  a  nullity. 
Goodnow  V.  Warren,  122  Mas.  82  (semUe) ;  Matthewson  v.  StrafEord  Bank,  45  N.  H. 
104.  — Ed. 
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SECTION  II.  —  Continued. 

Notice  of  Dishonor  —  (^continued). 

(/)  Mode  of  giving  Notice. 

SCOTT  V.  LIFFORD.i 

In  the  King's  Bench,  Mat  6,  1808. 

[Reported  in  9  East,  347.2] 

This  was  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the 
drawer.  It  appeared  that  the  bill  had  been  drawn  on  the  1st  of  March, 
1806,  by  the  defendant  on  one  Moses  Agar,  payable  three  months  after 
date  ;  and  the  jllaintiff,  having  become  the  holder  of  it,  had  placed  it 
in  the  hands  of  his  bankers,  Down  &  Co.  On  the  4th  of  June,  when 
the  bill  became  due,  a  clerk  of  Down  &  Co.  presented  it  for  payment, 
and  it  was  dishonored.  On  the  5th,  they  returned  it  to  the  plaintiff, 
who,  by  letter  put  into  the  twopenny  post  on  the  Gth,  gave  notice  to 
the  defendant  of  the  dishonor  ;  the  plaintiff  living  in  London,  and  the 
defendant  at  Shadwell.  The  case  was  left  to  the  jury  on  the  question 
whether  the  notice  of  the  dishonor  had  been  given  in  reasonable  time  ; 
and  the  jury,  being  of  opinion  that  it  had,  found  a  verdict  for  the 
plaintiff.  And,  on  motion  by  Wigley  for  a  new  trial  on  the  ground 
that  due  diligence  had  not  been  used, 

LoED  Ellenborough,  C.  J.,  said  :  I  cannot  say  that  the  holder 
on  the  return  of  the  bill  dishonored  to  him  is  bound,  omissis  omnibus 
aliis  negotiis,  to  post  off  immediately  with  notice  :  if  reasonable  dili- 
gence has  been  used,  it  is  sufficient. 

Geose,  J.  Whether  due  diligence  has  been  used  is  a  question  of 
law ;  but  judges  may  take  the  opinion  of  a  jury  as  to  what  is  con- 
venient in  the  manner  of  giving  notice. 

Le  Blanc,  J.  It  cannot  be  contended  that  a  banker  ought  to  give 
notice  of  the  dishonor  to  any  but  his  customer  for  whom  he  held  the 
bill ;  and  I  cannot  rule  that  the  holder  of  a  bill  may  not  avail  himself 
of  the  conveyance  by  the  twopenny  post.'  Rule  refused. 

'  Ex  relatione  Magi  Selvvyn. 

2  ICamp.  246,8.  c  — Ed. 

'  Smith  V.  MuUett,  supra,  p.  380,  and  cases  cited  supra,  p.  381,  note  1  [sp,mhU)  ;  Cur- 
tis 0.  State  Bank,  6  Blaclcf.  812  (semhle);  Walters  v.  Brown,  15  Md.  285;  I'eirce  o. 
Pendar,  5  Met.  352,  356  {semUe) ;  Gist  v.  Lybrand,  3  Oh.  307 ;  Shoemaker  v.  Me- 
chanics'  Bank,  59  Pa.  79,  accord. 

Ireland  v.  Kip,  11  Johns.  231,  contra. — Ed. 
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HOUSEGO  V.  COWNE. 

Ik  the  Exchbqube,  Hilary  Tbem,  1837. 

[Reported  in  2  Meeson  ^  Welshy,  348.] 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange. 
Plea,  no  notice  of  dishonor,  and  issue  thereon. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  a  witness  was 
called  for  the  plaintiff,  who  proved  that  he  took  the  bill  to  the  defend- 
ant's house,  where  he  saw  his  wife,  and  told  her  that  he  had  brought 
back  the  bill  which  had  been  dishonored.  She  said  she  did  not  know 
any  thing  about  it,  but  that  she  would  tell  her  husband  of  it  when  he 
came  home.  The  witness  then  came  away  without  leaving  any  writ- 
ten notice  of  dishonor.  The  under-sheriff  having  held  this  to  be  suffi- 
cient proof  of  notice, 

Humphrey  now  moved  for  a  new  trial,  on  the  ground  that  the  proof 
was  insufficient.  He  cited  Solavte  v.  Palmer  and  Hartley  v.  Case.^ 
[Paeke,  B.  This  is  a  very  different  case  from  Solarte  v.  Palmer. 
In  Woodthorpe  v.  Lawes,  this  court  held  a  notice  of  dishonor  to  be 
sufficient,  though  it  did  not  state  on  whose  behalf  payment  was  applied 
for  or  where  the  bill  was  lying.]  As  the  defendant  was  not  himself 
seen,  a  written  notice  ought  to  have  been  left :  the  verbal  message  might 
be  misrepresented.  [Loed  Abingbe,  C.  B.  The  wife  would  be  as 
likely  to  deliver  a  verbal  notice  as  a  written  one.  Paeke,  B.  The 
sending  a  verbal  notice  to  a  merchant's  country  house  during  the 
hours  of  business  is  sufficient,  though  no  one  is  there.]  It  is  assumed 
in  that  case  that  the  merchant  undertakes  to  have  some  one  there  dur- 
ing those  hours.  [Bolland,  B.  So  a  person  not  a  merchant,  who 
draws  a  bill  of  exchange,  undertakes  to  have  some  one  at  his  house  to 
answer  any  application  that  may  be  made  respecting  it  when  it  may 
become  due.]  Fer  Curiam.     Rule  refused? 

1  2  B.  &  Cr.  3.39. 

2  A  verbal  notice  is  suflBcient.  Tindal  v.  Brown,  1  T.  R.  167 ;  Metcalfe  v.  Richard- 
son, 11  C.  B.  1011 ;  Houlditch  v.  Canty,  4  B.  N.  C.  411 ;  Phillips  v.  Gould,  8  C.  &  P. 
355 ;  Chard  e.  Fox,  14  Q.  B.  200 ;  Viale  u.  Micliael,  30  L.  T.  Rep.  463 ;  Thompson 
V.  Williams,  14  Cal.  160 ;  Merritt  v.  Woodbury,  14  Iowa,  299 ;  First  Nat.  Bank  v. 
Ryerson,  23  Iowa,  508 ;  Bank  v.  Brooking,  2  Litt.  41 ;  Gilbert  v.  Dennis,  8  Met.  495 ; 
Glasgow  V.  Pratte,  8  Mo.  336;  Cuyler  v.  Stevens,  4  Wend.  566.  — Ed. 


SECT.  II.]  BANK  OF  COLUMBIA  V.  LAWEEJfCE.  433 


THE  BANK  OF   COLUMBIA,   Use  of  thb  Bank  op  the 
United    States,   v.  JOHN  LAWRENCE. 

In  the  Supbeme  Court,  United  States,  Jantjaey  Teem,  1828. 
[Reported  in  7  Curtis,  707  ;  1  Peters,  678.] 

The  case  is  stated  in  the  opinion  of  the  court. 

jffey  and  Dunlop,  for  the  plaintiffs. 

Jones  and  Taylor,  contra. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  the  court  upon  a  writ  of  error  to  the  Circuit 
Court  of  the  District  of  Columbia. 

The  defendant  was  sued  as  indorser  of  a  promissory  note  for  $5,000, 
made  by  Joseph  Mulligan,  bearing  date  the  15th  of  July,  1819,  and 
payable  sixty  days  after  date  at  the  Bank  of  Columbia.  The  making 
and  indorsing  the  note,  and  the  demand  of  payment,  were  duly 
proved  ;  and  the  only  question  upon  the  trial  was  touching  the  manner 
in  which  notice  of  non-payment  was  given  to  the  indorser,  no  objec- 
tion being  made  to  the  sufficiency  of  the  notice  in  point  of  time. 

The  material  facts  before  the  court  upon  this  part  of  the  case,  as 
shown  by  the  bill  of  exceptions,  were  :  that  the  banking-house  of 
the  plaintiffs  was  in  Georgetown,  at  which  place  the  note  appears  to 
be  dated  ;  that  some  time  before  the  note  fell  due  the  defendant  had 
lived  in  the  city  of  Washington,  and  carried  on  the  business  of  a 
morocco  leather-dresser,  keeping  a  shop  and  living  in  a  house  of  his 
own  in  the  said  city;  that,  about  the  year  1818,  he  sold  his  shop  and 
stock  in  trade  and  relinquished  his  business,  and  removed  with  his 
family  to  a  farm  in  Alexandria  County,  within  the  District  of  Colum- 
bia, and  about  two  or  three  miles  from  Georgetown.  That  the  George- 
town post-office  was  the  nearest  post-office  to  his  place  of  residence, 
and  the  one  at  which  he  usually  received  his  letters. 

The  notice  of  non-payment  was  put  into  the  post-office  at  George- 
town, addressed  to  the  defendant  at  that  place.^ 

The  jury  found  a  verdict  for  the  defendant. 

From  this  statement  of  the  case,  it  appears  that  the  note  was  made 
at  Georgetown,  payable  at  the  Bank  of  Columbia  in  that  town  ;  that 
the  defendant  when  he  indorsed  the  note  lived  in  the  county  of  Alex- 
andria within  the  District  of  Columbia,  and  having  what  is  alleged 
to  have  been  a  place  of  business  in  the  city  of  Washington ;  and  the 
notice    of    non-payment   was   put   into   the   Georgetown   post-office, 

1  The  learned  judge's  statement  of  the  facts  has  been  somewhat  abbreviated.  —  Ed. 
VOL.  II.  28 
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addressed  to  the  defendant  at  that  place,  by  which  it  is  understood 
that  the  notice  was  either  enclosed  in  a  letter,  or  the  notice  itself 
sealed  and  superscribed  with  the  name  of  the  defendant,  with  the 
direction  "  Georgetown  "  upon  it ;  and  whether  this  notice  is  sufficient 
is  the  question  to  be  decided. 

If  it  should  be  admitted  that  the  defendant  had  what  is  usually 
called  a  place  of  business  in  the  city  of  Washington,  and  that  notice 
served  there  would  have  been  good,  it  by  no  means  follows  that  ser- 
vice at  his  place  of  residence  in  a  different  place  would  not  be  equally 
good.  Parties  may  be  and  frequently  are  so  situated  that  notice  may 
well  be  given  at  either  of  several  places.  But  the  evidence  does  not 
show  that  the  defendant  had  a  place  of  business  in  the  city  of  Wash- 
ington, according  to  the  usual  commercial  understanding  of  a  place  of 
business.  There  was  no  public  notoriety  of  any  description  given  to 
it  as  such ;  no  open  or  public  business  of  any  kind  carried  on,  but 
merely  occasional  employment  there  two  or  three  times  a  week  in  a 
house  occupied  by  another  person  ;  and  the  defendant  only  engaged  in 
settling  up  his  old  business.  In  this  view  of  the  case,  the  inquiry  is 
narrowed  down  to  the  single  point,  whether  notice  through  the  post- 
office  at  Georgetown  was  good ;  the  defendant  residing  in  the  country 
two  or  three  miles  distant  from  that  place  in  the  county  of  Alexandria. 

The  general  rule  is,  that  the  party  whose  duty  it  is  to  give  notice  in 
such  cases  is  bound  to  use  due  diligence  in  communicating  such  notice. 
But  it  is  not  required  of  him  to  see  that  the  notice  is  brought  home  to 
the  party.  He  may  employ  the  usual  and  ordinary  mode  of  convey- 
ance, and,  whether  the  notice  reaches  the  party  or  not,  the  holder  has 
done  all  that  the  law  requires  of  him. 

It  seems  at  this  day  to  be  well  settled  that,  when  the  facts  are  ascer- 
tained and  undisputed,  what  shall  constitute  due  diligence  is  a  ques- 
tion of  law.  This  is  certainly  best  calculated  to  have  fixed  or  uniform 
rules  on  the  subject,  and  is  highly  important  for  the  safety  of  holders 
of  commercial  paper. 

And  these  rules  ought  to  be  reasonable  and  founded  in  general  con- 
venience, and  with  a  view  to  clog  as  little  as  possible,  consistently  with 
the  safety  of  parties,  the  circulation  of  paper  of  this  description ;  and 
the  rules  which  have  been  settled  on  this  subject  have  had  in  view 
these  objects.  Thus,  when  a  party  entitled  to  notice  has  in  the  same 
city  or  town  a  dwelling-house  and  counting-house  or  place  of  business 
within  the  compact  part  of  such  city  or  town,  a  notice  delivered  at 
either  place  is  sufficient;  and,  if  his  dwelling  and  place  of  busi- 
ness be  within  the  district  of  a  letter-carrier,  a  letter  containing 
such  notice,  addressed  to  the  party  and  left  at  the  post-office,  would 
also  be  sufficient.     All  these  are  usual  and  ordinary  modes  of  com- 
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munication,  and  such  as  afford  reasonable  ground  for  presuming  that 
the  notice  will  be  brought  home  to  the  party  without  unreason- 
able delay.  So,  when  the  holder  and  indorser  live  in  different  post- 
towns,  notice  sent  by  the  mail  is  sufficient,  whether  it  reaches  the 
indorser  or  not.  And  this  for  the  same  reason,  that  the  mail  being  a 
usual  channel  of  communication,  notice  sent  by  it  is  evidence  of  due 
diligence.  And,  for  the  sake  of  general  convenience,  it  has  been  found 
necessary  to  enlarge  this  rule.  And  it  is  accordingly  held  that,  when 
the  party  to  be  affected  by  the  notice  resides  in  a  different  place  from 
the  holder,  the  notice  may  be  sent  by  the  mail  to  the  post-office  nearest 
to  the  party  entitled  to  such  notice.  It  has  not  been  thought  advis- 
able, nor  is  it  believed  that  it  would  comport  with  practical  conven- 
ience, to  fix  any  precise  distance  from  the  post-office  within  which  the 
party  must  reside,  in  order  to  make  this  a  good  service  of  the  notice. 
Nor  would  we  be  understood  as  laying  it  down  as  a  universal  rule 
that  the  notice  must  be  sent  to  the  post-office  nearest  to  the  residence 
of  the  party  to  whom  it  is  addressed.  If  he  was  in  the  habit  of 
receiving  his  letters  through  a  more  distant  post-office,  and  that  cir- 
cumstance was  known  to  the  holder  or  party  giving  the  notice,  that 
might  be  the  more  proper  channel  of  communication,  because  he  would 
be  most  likely  to  receive  it  in  that  way ;  and  it  would  be  the  ordinary 
mode  of  communicating  information  to  him,  and  therefore  evidence 
of  due  diligence. 

In  cases  of  this  description,  where  notice  is  sent  by  mail  to  a  party 
living  in  the  country,  it  is  distance  alone  or  the  usual  course  of  receiv- 
ing letters  which  must  determine  the  sufficiency  of  the  notice.  The 
residence  of  the  defendant,  therefore,  being  in  the  county  of  Alexan- 
dria, cannot  affect  the  question.  It  was  in  proof  that  the  post-office 
in  Georgetown  was  the  one  nearest  his  residence,  and  only  two  or 
three  miles  distant,  and  through  which  he  usually  received  his  letters. 
The  letter  containing  the  notice,  it  is  true,  was  directed  to  him  at 
Georgetown.  But  there  is  nothing  showing  that  this  occasioned  any 
mistake  or  misapprehension  with  respect  to  the  person  intended,  or  any 
delay  in  receiving  the  notice.  And  as  the  letter  was  there  to  be 
delivered  to  the  defendant,  and  not  to  be  forwarded  to  any  other 
post-office,  the  address  was  unimportant,  and  could  mislead  no  one. 

No  cases  have  fallen  under  the  notice  of  the  court  which  have  sug- 
gested any  limits  to  the  distance  from  the  post-office  within  which  a 
party  must  reside,  in  order  to  make  the  service  of  the  notice  in  this 
manner  good.  Cases,  however,  have  occurred,  where  the  distance  was 
much  greater  than  in  the  one  now  before  the  court,  and  the  notice 
held  sufficient.  16  Johns.  218.  In  cases  where  the  party  entitled  to 
notice  resides  in  the  country,  unless  notice  sent  by  mail  is  sufficient, 
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a  special  messenger  must  be  employed  for  the  purpose  of  serving  it. 
And  we  think  that  the  present  case  is  clearly  one  which  does  not 
impose  upon  the  plaintiffs  such  duty.  We  do  not  mean  to  say  no  such 
cases  can  arise,  but  they  will  seldom  if  ever  occur,  and  at  all  events 
such  a  course  ought  not  to  be  required  of  a  holder,  except  under  very 
special  circumstances.  Some  countenance  has  lately  been  given  to 
this  practice  in  England  in  extraordinary  cases,  by  allowing  the  holder 
to  recover  of  the  indorser  the  expenses  of  serving  notice  by  a  special 
messenger.  The  case  of  Pearson  v.  Crallan  ^  is  one  of  this  descrip- 
tion. But,  in  that  case,  the  court  did  not  say  that  it  was  necessary  to 
send  a  special  messenger  ;  and  it  was  left  to  the  jury  to  decide  whether 
it  was  done  wantonly  or  not.  The  holder  is  not  bound  to  use  the 
mail  for  the  purpose  of  sending  notice.  He  may  employ  a  special 
messenger  if  he  pleases,^  but  no  case  has  been  found  where  the  English 
courts  have  directly  decided  that  he  must.  To  compel  the  holder  to 
incur  such  expense  would  be  unreasonable,  and  the  policy  of  adopting 
a  rule  that  will  throw  such  an  increased  charge  upon  commercial 
paper  on  the  party  bound  to  pay  is  at  least  very  questionable. 

We  are  accordingly  of  opinion  that  the  notice  of  non-payment  was 
duly  served  upon  the  defendant,  and  that  the  court  erred  in  refusing 
80  to  instruct  the  jury. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded? 

1  2  Smith,  404  ;  Chitty,  222,  u. 

2  Bancroft  v.  Hall,  Holt,  N.  P.  476  ;  Darbishlre  v.  Parker,  6  East,  3  {semble) ;  Pear- 
son V.  Crallan,  2  Smith,  404  ;  Bartlett  v.  Hawley,  120  Mass.  92,  accord.  —  Ed. 

s  Carson  v.  Ala.  Bank,  4  Ala.  148 ;  Walker  v.  Augusta  Bank,  3  Ga.  486 ;  Timms 
V.  Delisle,  5  Blackf.  447 ;  Bell  v.  State  Bank,  7  Blackt.  456 ;  Bondurant  v.  Ererett, 
1  Met.  (Ky.)  668  (overruling  Logan  Bank  v.  Butler,  3  Litt.  498) ;  Lathrop  v.  DeLee, 
8  La.  An.  170,  171 ;  N.  O,  Bank  Co.  v.  Barrow,  2  La.  An.  326  (overruling  McCrum- 
raen  v.  MoCrummen,  5  Mart.  n.  s.  158;  La.  Bank  i-.  Rovrel,  6  Mart.  H.  s.  506) ;  U.  S. 
Bank  b.  Norwood,  1  Bar.  &  J.  423 ;  Nevins  u.  Lansingburgh  Bank,  10  Mich.  547 
(semble)  (overruling  Newberry  v.  Trowbridge,  4  Mich.  391) ;  Barrett  v.  Evans,  28 
Mo.  .331;  Sanderson  v.  Eeinstadler,  31  Mo.  483;  Mo.  Bank  v.  Vaughan,  36  Mo.  90; 
Jones  V.  Lewis,  8  W.  &  S.  14 ;  Foster  v.  Sineath,  2  Rich.  338,  accord. 

Patrick  v.  Beazley,  7  Miss.  609  ;  Barker  v.  Hall,  Mart.  &  Yerg.  183;  Davis  v.  Tenn. 
Bank,  4  Sneed,  390  {semble},  contra. 

See  Clay  v.  Oakley,  5  Mart.  n.  s.  137.  —  Ed. 

The  object  of  the  rule  in  this  case  being  to  relieve  the  holder  from  the  burden  of 
sending  a  special  messenger,  service  by  mere  deposit  in  the  post-office  of  the  town  of 
the  party  notifying  is  insufficient,  even  though  the  party  to  be  charged  is  in  the  habit 
of  receiving  his  letters  theie,  if  there  is  in  his  own  town  a  post-office  where  he  also 
receives  his  letters.     Shelburne  Bank  v.  Townsley,  102  Mass.  177. 

A  holder  ignorant  of  the  address  of  the  party  to  be  notified  may  forward  it  to  a 
person  who  will  probably  know  it,  and  the  latter  may  address  and  simply  deposit  it  in 
the  post-office,  although  the  party  to  be  notified  lives  in  the  same  town  with  the  party 
so  depositing  it.    Hartford  Bank  v.  Stedman,  3  Conn,  489. 
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SHELDON",  ExBCUTOE,  &c.,  op    Babcock,  v.  BENHAM,  m- 

PLEADBD,  &C. 

In  the  Supeeme  CorET,  New  York,  Jaituaey,  1843. 

[Reported  in  4  Bill,  129.] 

Assumpsit,  tried  at  the  Yates  circuit  in  November,  1841,  before 
Moseley,  C.  J.  The  action  was  against  Benham  and  Charles  Hubbaid, 
as  indorsers  of  the  following  note  :  — 

"  Three  months  after  date,  for  value  received,  I  promise  to  pay  to 
the  order  of  Charles  Hubbard  three  hundred  dollars  at  the  Bank  of 
Geneva. 

"  Penn  Yan,  April  1,  1837. 

(Signed)  "W.  Staats. 

(Indorsed) 

"  Ch's.  Hubbard,  Geoegb  Benham,  Moses  Hubbard,  Je." 

Notices  for  each  of  the  indorsers  in  the  name  of  Coffin,  the  notary, 
were  sent  by  mail  to  Babcock,  who  lived  at  Penn  Yan  ;  and  were  post- 
marked Geneva,  July  5th.  The  defendant  Benham  resided  at  Penn 
Yan  ;  and  on  the  6th  of  July,  1837,  Babcock  put  the  notice  for  Benham, 
which  had  been  forwarded  from  Geneva,  in  the  post-office  at  Penn 
Yan,  directed  to  Benham.  The  defendant  Benham  moved  for  a  non- 
suit, on  the  grounds  that  leaving  the  notice  in  the  post-office  at  Penn 
Yan,  there  being  no  evidence  that  the  defendant  received  it,  was 
insufficient.  The  motion  for  a  nonsuit  was  overruled.  Further  tes- 
timony was  given,  and  some  other  questions  raised,  after  which  the 
cause  was  submitted  to  the  jury,  who  found  a  verdict  for  the  plaintiff. 
The  defendant  now  moved  for  a  new  trial  on  a  case.' 

S.  Wells,  for  the  defendant. 

A.  Gardiner,  for  the  plaintiff. 

By  the  Couet,  Bronson,  J.  It  seems  to  have  been  assumed  on 
the  trial  that  Babcock  owned  the  note,  and  sent  it  to  the  bank,  where 
it  was  made  payable  for  collection.  Notice  was  sent  to  Babcock,  the 
last  indorser,  with  notices  for  the  other  indorsers  ;  and,  if  he  was  not 
mistaken  as  to  the  proper  mode  of  service,  he  gave  notice  to  the 
defendant  Benham  on  the  same  day  or  the  day  after  he  received 
advices  from  the  bank.  Either  day  was  sufficient.  Howard  v.  Ives, 
Bank  of   the  United  States  v.  Davis.^     But  as  Babcock  and   the 

1  Only  80  much  of  the  case  is  given  as  relates  to  the  question  of  notice.  —  Ed, 
8  2  HiU,  451. 
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defendant  Benham  both  lived  in  the  same  village,  I  think  the  service 
should  have  been  personal,  or  by  leaving  the  notice  at  the  dwelling- 
house  or  place  of  business  of  the  indorser,  and  that  service  through 
the  post-office  was  not  sufficient.  The  post-office  is  not  a  place  of 
deposit  for  notices  to  indorsers,  except  where  the  notice  is  to  be  trans- 
mitted by  mail  to  another  office.  Eansom  v.  Mack.^  None  of  our 
cases  have  gone  further  than  that.  JVew  trial  granted.^ 


VAN  VECHTEN   and   Others   v.   PRUYN. 
In  the  Coitbt  of  Appeals,  New  York,  March,  1856. 

[Reported  in  13  New  York  Reports,  549.] 

Appeal  from  a  judgment  of  the  Supreme  Court,  upon  a  case  made 
by  the  parties,  and  submitted  to  the  court  pursuant  to  §  372  of  the 
Code  of  Procedure.  The  judgment  was  rendered  at  a  general  term 
in  the  third  district,  in  favor  of  the  defendant.  The  plaintiffs  ap- 
pealed to  this  court. 

The  sole  question  was  whether  the  defendant  was  duly  charged  as 
the  indorser  of  three  promissory  notes  made  by  one  J.  V.,  payable  at 
the  Catskill  Bank  to  the  order  of  and  indorsed  by  the  defendant.  The 
notes  were  respectively  discounted  by  the  Catskill  Bank,  and  each  at 

1  2  Hill,  587. 

2  Bowling  V.  Harrison,  6  How.  248 ;  Williams  v.  U.  S.  Bank,  2  Pet.  96,  101 ;  Spald- 
ing V.  Krutz,  1  Dill.  C.  C.  414  ;  Stephens  v.  Primrose,  8  Port.  155 ;  Foster  v.  McDonald, 
3  Ala.  34 ;  Tyson  o.  Oliver,  43  Ala.  455 ;  Vane  <..  Collins,  0  Cal.  435 ;  Brindley  ;;. 
Barr,  3  Harring.  419  ;  Curtis  v.  State  Bank,  6  Blackf.  312  ;  Laporte  v.  Landry,  17 
Mart.  359 ;  Green  v.  Darling,  15  Me.  141 ;  David  !'.  Gowen,  19  Me.  447  ;  Peirce  v.  Pen- 
dar,  5  Met.  352 ;  Phips  v.  Ciiase,  6  Met.  492 ;  Phips  v.  Milbury  Bank,  8  Met.  79 ; 
Wilson  V.  McNutt,  3  Miss.  776  ;  Patrick  v.  Beazley,  7  Miss.  609  ;  Bowling  v.  Arthur, 
34  Miss.  41 ;  Gilchrist  u.  Donnell,  63  Mo.  591 ;  Ireland  v.  Kip,  10  Johns.  490 ;  11 
Jolins.  231,  s.  0. ;  Smedes  i'.  Utica  Bank,  20  Johns.  372,  accord. 

Conf.  Bartlett  v.  Robinson,  39  N  Y.  187  (statutory). 

But  the  post-office  may  be  used  as  a  place  of  deposit,  if  the  indorser  has  so 
directed  in  his  indorsement.     Baker  «.  Norris,  25  Barb.  138. 

So  also  if  the  notice  is,  in  fact,  received  in  due  time.  Hyslop  v.  Jones,  3  McL.  96 ; 
Hill  V.  Norvell,  3  McL.  .583 ;  Foster  u.  McDonald,  5  Ala.  376 ;  Grinman  v.  Walker, 
9  Iowa,  426 ;  Cabot  Bank  v.  Warner,  10  All.  522  {semble). 

In  Alabama,  an  agent  may  use  the  post-office  as  a  place  of  deposit  for  the  pur- 
pose of  sending  notice,  if  the  actual  owner  of  the  bill  resides  in  a  different  place. 
Gindrat  v.  Mechanics'  Bank,  7  Ala.  824  ;  Bibb  u.  McQueen,  42  Ala.  408  ;  Philipe  v. 
Harberlee,  45  Ala.  597. 

So  also,  if  at  the  time  of  the  dishonor  of  the  bill  the  indorser  is  dead  and  no  per- 
sonal representative  has  been  appointed,  the  post-office  may  be  used  as  a  place  of 
deposit  for  a  notice  addressed  to  the  "  legal  representatives  "  of  the  deceased.  Boyd 
V.  City  Savings  Bank,  16  Grat.  501 ;  Boyd  v.  Orton,  16  Wis.  495.  —  Ed. 
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maturity  was  duly  presented  at  that  bank  for  payment,  which  was 
refused  ;  and  notice,  in  proper  form,  of  the  dishonor  of  each  was,  on 
the  day  when  it  matured,  deposited  by  the  notary  who  presented  the 
same  for  payment  in  the  post-oflBoe  in  the  village  of  Catskill,  addressed 
to  the  defendant  at  the  city  of  New  York.  The  bank  was  located  and 
the  notary  resided  in  the  village  of  Catskill.  Prior  to  and  when  the 
notes  were  made,  and  at  and  after  the  time  they  matured,  and  when 
the  notices  of  dishonor  were  served  as  aforesaid,  the  defendant  and 
his  family  resided  in  the  village  of  Catskill,  within  two  hundred  yards 
of  the  bank;  and  such  residence  was  known  to  the  officers  of  the  bank 
and  the  notary.  Prior  to  the  date  of  the  notes,  the  defendant  and 
the  maker  formed  a  copartnership,  and  thence,  until  after  they  ma- 
tured, carried  on  business  as  attorneys  and  counsellors  under  a  firm 
name  in  the  city  of  New  York,  occupying  an  office  at  39  Wall  Street. 
During  this  period,  the  defendant  had  no  other  place  of  professional 
or  other  general  business  than  the  office  in  New  York.  The  firm 
had  a  letter-box  at  the  New  York  post-office,  at  which  their  business 
letters,  and  also  letters  addressed  to  the  members  of  the  firm  individ- 
ually, were  received  ;  but  the  defendant  had  no  separate  letter-box  in 
that  post-office.  The  case  stated  that  the  defendant  did  not  admit 
that  all  letters  addressed  to  him  at  New  York  were  received  by  him  ; 
and  it  did  not  appear  whether  the  notices  as  to  the  notes  in  suit,  ad- 
dressed to  him  there,  were  ever  received  or  not.  The  defendant  was 
accustomed  during  this  period  to  receive  letters  and  papers  at  the 
post-office  in  Catskill,  where  he  kept  a  postage  account  and  letter-box. 
The  defendant  was  usually  at  his  office  in  New  York  from  Monday 
evening  to  Friday  evening  of  each  week,  and  the  residue  of  the  time 
he  spent  with  his  family  at  Catskill.  The  notes  were  owned  by  the 
Catskill  Bank  when  they  matured,  and  the  plaintiffs  had  succeeded  to 
the  rights  of  the  bank  as  to  .the  same  :  there  was  nothing  on  the  notes 
indicating  where  notice  of  dishonor  should  be  sent. 

i.  Tremain,  for  the  appellant. 

J.  IT.  Reynolds,  for  the  respondent. 

CoMSTOCK,  J.  The  precise  question  in  this  case  is  whether  the  in- 
dorser  of  a  note,  whose  known  residence  is  in  the  same  village  where 
the  note  is  held  and  protested,  and  who  is  at  home  three  days  in  the 
week,  can  be  charged  by  a  notice  of  protest  directed  to  him  by  mail  in 
a  distant  town  or  city  where  his  place  of  business  is,  where  he  spends 
the  residue  of  his  time  and  receives  letters  and  papers,  there  being  no 
evidence  that  the  notice  actually  reached  him  in  due  time  so  as  to 
render  it  equivalent  to  personal  service.  I  can  find  no  authority  for 
charging  him  by  such  a  notice,  and  I  think  no  principle  can  be  urged 
in  favor  of  the  proposition. 
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It  is  well  settled  that,  when  the  indorser  resides  at  the  place  of  the 
presentment  and  dishonor  of  the  note,  the  notice  must  be  served  on 
him  personally,  or,  what  is  deemed  equivalent,  must  be  left  at  his 
dwelling  or  place  of  business,  if  he  has  one  there.  Ireland  v.  Kip,^ 
Ransom  v.  MacV  Sheldon  r.  Benham,  Smedes  v.  Bank  of  Utica.' 
This  is  the  language  of  all  the  authorities  ;  and  it  is  pertinent  to  add 
in  this  connection  that  originally  service  through  the  post  was  not 
allowed  in  any  case,  wherever  the  indorser  might  reside.  Ransom  v. 
Mack,  svpra.  The  rule  was  relaxed  when  the  person  to  be  notified 
resided  in  a  different  place  from  the  one  where  the  note  was  presented. 
In  such  cases,  it  was  allowed  to  send  by  the  post,  and  so  the  law  is  now 
well  settled.  This  modification  of  the  old  rule  has  also  been  held  to 
embrace  the  case  where  the  indorser  resides  in  a  distant  part  of  the 
same  town  nearer  to  another  post-office  at  which  he  usually  receives 
his  letters,  and  there  is  a  regular  mail  communication  between  the 
two  places  ;  the  test  being  whether  there  is  a  regular  communication 
by  mail  from  the  one  place  to  the  other.     Ransom  v.  Mack.^ 

Further  than  this,  I  do  not  find  that  the  rule  requiring  personal  ser- 
vice has  ever  been  relaxed,  and  I  see  no  reason  why  it  should  be  further 
relaxed.  The  service  which  the  rule  requires  is  of  a  higher  and  safer 
degree  than  service  by  mail.  Service  in  the  latter  mode  when  allowed 
is  complete  by  a  mere  deposit  of  the  notice  in  the  post-office  in  proper 
time  and  properly  directed,  whether  it  ever  reaches  the  indorser  or 
not.  All  that  the  law  requires  of  the  holder  is  due  diligence  in  mail- 
ing the  notice,  and  he  is  not  responsible  for  any  accidents  which  may 
prevent  its  due  transmission  and  delivery.  Hence  the  inferiority  of 
this  mode  of  service.  It  is  less  safe  by  just  so  many  degrees  as  the 
mere  probability  of  transmission  by  mail  and  delivery  from  the  post- 
office  is  below  the  certainty  of  a  personal  notification.  And  this  is  the 
reason  of  the  rule  which  has  been  stated.  A  relaxation  is  admitted 
to  avoid  the  inconvenience  of  making  a  journey  or  sending  a  messenger 
to  another  place  more  or  less  remote.  In  the  present  case,  the  indorser 
was  known  to  reside  within  two  hundred  yards  of  the  bank  where  the 
note  was  protested  ;  and  as  service  clearly  might  have  been  made  on 
him  there,  and  without  the  inconvenience  suggested,  I  think  the  rule 
requires  that  it  should  be  so  made. 

It  is  urged  on  behalf  of  the  plaintiffs  tha,t  notice  may  be  served 
either  at  the  residence  *  of  the  party  to  be  charged  or  at  his  place  of 

1  10  Johns.  490.  2  2  Hill,  587.  '  20  Johns.  372. 

4  Stedman  v.  Gooch,  1  Esp.  3 ;  U.  S.  Bank  v.  Hatch,  6  Pet.  260 ;  Exch.  Co.  o. 
Boyce,  3  Rob.  (La.)  307  ;  Stewart  t.  Eden,  2  Cai.  121 ;  Moodie  i^.  Morrall,  1  Mill, 
C.  R.  367;  Adams  v.  Wright,  14  Wis.  408  (semUe),  accord. 

Conf.  Ashley  v.  Gunton,  15  Ark.  415.  —  Ed. 
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business,  and  cases  are  cited  to  the  proposition.  There  is  an  obscurity 
in  the  proposition  as  stated  when  the  service  is  by  mail,  and  it  is  of 
that  we  are  speaking :  it  is  not  made  either  at  the  residence  or  place 
of  business,  but  it  is  made,  as  we  have  already  seen,  at  the  place  of 
the  presentment  and  dishonor  of  the  note,  by  depositing  the  notice  in 
the  post-office  properly  directed.  More  accurately  stated,  however,  the 
proposition  is  true  and  is  fully  sustained  by  the  authorities,  but  it  does 
not  help  the  present  case.  When  the  service  is  not  by  mail,  the  notice 
may  be  left  indifferently  at  the  indorser's  dwelling  or  place  of  business  ; 
and  within  this  principle  I  presume  the  notice  would  have  been  suffi- 
cient, if  actually  left  at  the  defendant's  place  of  business  in  New  York, 
So,  when  the  service  is  by  mail,  the  law  is  indifferent  whether  the 
notice  is  directed  to  the  indorser's  residence  or  to  the  place  of  his  busi- 
ness where  he  receives  letters.  Montgomery  County  Bank  v.  Marsh,* 
Downer  v.  Remer,^  Raid  v.  Payne,'  Bank  of  Geneva  v.  Howlett.*  But 
this  is  as  far  as  the  cases  go.  The  law  is  not  indifferent  as  to  the  mode 
of  service.  It  does  not  say  that  the  holder  may  elect  between  personal 
and  mail  service,  because  there  happens  to  be  a  place  of  business  to 
which  the  mail  goes,  so  long  as  there  is  also  a  place  of  residence  at 
which  service  cannot  be  made  through  the  post-office,  but  must  be 
made  personally. 

The  case  of  the  Seneca  County  Bank  v.  Neass  ^  has  been  cited,  but 
it  does  not  reach  the  question.  There  the  indorser  received  his 
letters  at  the  post-office  in  the  village  where  the  note  was  protested ; 
but  he  resided  in  another  town,  in  which  were  two  offices,  and  it  did 
not  appear  that  the  holder  knew  anything  of  him  except  his  residence 
in  that  town.  It  was  held  that  notice  sent  by  mail  to  those  offices  was 
a  good  service.  That  case  was  put  in  this  court  very  much  upon  the 
Act  of  1835  (Stat.  p.  152),  which  provides  that,  in  all  cases  where  notice 
may  be  served  by  mail,  it  shall  be  sufficient  to  direct  it  to  the  residence 
of  the  indorser,  unless  he  has  himself  specified  some  other  post-office 
to  which  it  is  to  be  addressed.  The  law  was  substantially  the  same 
before  the  Act  of  1835.  That  statute  was  passed  to  obviate  the  in- 
convenience arising  fiom  an  erroneous  decision,  Cuyler  v.  Nellis,' 
which  was  afterwards  overruled  in  the  Court  of  Errors,  Downer  v. 
Remer.^  The  case  last  mentioned,  as  well  as  that  of  the  Seneca 
County  Bank  v.  Neass,  go  upon  this  doctrine,  clothed  with  statutory 
authority  by  the  Act  of  1835,  that,  where  the  holder  knows  the  in- 
dorser's residence,  he  may  send  the  notice  to  that  address,  and  is  not 
put  upon  inquiry  whether  there  is  a  nearer  or  some  other  post-office 
at  which  the  indorser  receives  his  letters.    But  neither  of  these  cases 

1  3  Seld.  481.  =  23  Wend.  620.  »  16  Johns.  218. 

<  4  Wend.  328.  *  3  Comst.  442.  «  23  Wend.  620. 
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is  any  authority  for  sending  a  notice  by  mail  away  from  the  indorser  s 
known  residence  to  his  place  of  business  elsewhere,  or  for  serving 
by  mail  at  all  when  he  resides  at  the  very  place  where  the  note  is 
protested. 

The  judgment  should  be  affirmed. 

Mitchell,  J.,  delivered  an  opinion  in  favor  of  reversing  the  judg- 
ment of  the  Supreme  Court  and  ordering  judgment  in  favor  of  the 
plaintiffs  for  the  amount  of  the  notes. 

All  the  other  judges  were  in  favor  of  aflirmance.* 

Judgment  affirmed.^ 


PLINY  SHATLOR  v.  SILAS  MIX  and  Othbks. 

In  the  Supreme  Jitdicial  Court,  Massachusetts,  September 

Teem,  1862. 

[Reported  in  i  Allen,  351.] 

Contract  against  the  makers  and  indorser  of  a  promissory  note, 
payable  at  the  Housatonic  Bank  in  Stockbridge.  The  action  was 
defended  by  the  indorser,  William  B.  Hall,  alone. 

At  the  trial  in  the  Superior  Court  before  Russell,  J.,  it  appeared  that 
on  the  last  day  of  grace,  the  note  being  unpaid,  the  cashier  of  the 
bank  deposited  in  the  post-office  at  Stockbridge  a  notice  of  the  non- 
payment, addressed  to  the  indorser  at  Curtisville,  a  distinct  village 
within  the  town  of  Stockbridge,  where  the  indorser  lived,  and  where 
there  was  a  post-office  at  which  he  usually  received  his  letters,  and 
that  this  notice  was  received  by  the  indorser  upon  the  following  day. 
The  judge  ruled  that  upon  these  facts  the  plaintiff  was  entitled  to 
recover,  and  a  verdict  was  returned  accordingly ;  and  the  defendant 
Hall  alleged  exceptions. 

J.  M  Fidd^  for  the  defendant  Hall. 

J.  £r arming,  for  the  plaintiff. 

BiGELOw,  C.  J.  The  genei-al  rule,  that  notice  of  the  dishonor  of  a 
bill  or  note  may  be  sent  by  mail  to  a  drawer  or  indorser  who  resides 
in  a  different  city  or  town  from  that  in  which  the  holder  resides,  is 
founded  on  the  universal  usage  of  all  persons  engaged  in  commei'cial 
and  other  business  transactions  to  resort  to  the  public  post  as  a  safe 

1  The  concurring  opinion  of  Johnson,  J.,  has  been  omitted.  —  Ed. 
■■i  Conf.  Hunt  v.  Watt,  6  Kas.  34  ;  Miles  v.  Hall,  20  Miss.  332.  —  Ed. 
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and  certain  medium  of  communication  between  places  from  and  to 
which  there  is  a  regul.ar  transmission  of  the  mail.  Indeed,  if  such  was 
not  the  rule,  and  it  was  necessary,  in  order  to  charge  a  drawer  or 
indorser,  either  to  give  him  personal  notice  of  the  dishonor  of  a  bill 
or  note,  or  to  leave  a  notice  at  the  place  of  his  domicile,  it  is  obvious 
that  in  many  cases  a  very  serious  burden  would  be  put  on  the  holder 
of  negotiable  paper,  and  its  free  circulation  beyond  the  limits  of  the 
domicile  of  the  parties  would  become  almost  impracticable.  The  use 
of  the  mail  is  therefore  sanctioned  by  law  as  a  necessary,  proper,  and 
reasonable  mode  of  giving  notice,  in  all  cases  where  the  holder  and 
the  drawer  or  indorser  of  bills  of  exchange  or  promissory  notes  reside 
in  different  places.* 

The  same  reasons  exist  for  holding  a  notice  by  mail  sufficient,  where 
the  drawer  or  indorser  and  the  person  who  is  to  give  the  notice 
reside  in  the  same  town,  municipality,  or  district,  but  in  distinct  and 
separate  villages,  parishes,  or  settlements,  at  a  distance  of  several 
miles  from  each  other,  between  which  there  is  a  regular  intercourse 
by  mail,  and  where  it  is  shown  that  the  party  to  whom  the  notice  is 
addressed  is  in  the  habit  of  receiving  letters  sent  to  him  in  the  course 
of  his  business  at  the  post-office  of  the  village  in  or  near  which  he 
resides.  On  the  question  of  notice,  the  fact  that  the  parties  both  live 
within  the  territorial  limits  of  a  large  town  and  under  the  same  mu- 
nicipal government  may  be  quite  immaterial.  The  real  inquiry  is, 
whether  there  are  real  communications  by  mail  from  the  place  where 
the  notice  is  deposited  to  that  where  the  drawer  or  indorser  resides, 
and  a  separate  post-office  in  the  latter  place  to  which  he  is  in  the  habit 
of  resorting  to  receive  letters  which  are  forwarded  to  him  there  by 
mail.  If  so,  then  a  notice  seasonably  deposited  in  the  mail  may  well 
be  deemed  a  reasonable  and  sufficient  notice  of  the  dishonor  of  a  bill 
or  note.^ 

In  the  present  case,  it  appears  not  only  that  notice  of  the  non-pay- 
ment of  the  note  by  the  promisor  was  placed  in  the  post-office  on  the 
day  the  note  fell  due,  but  it  is  also  admitted  that  this  notice  was  duly 

1  Bussard  v.  Leyering,  6  Wheat.  102  ;  Lindeiiberger  v.  Beall,  6  Wheat.  104 ;  Greene 
u.  Farley,  20  Ala.  322 ;  Shepard  v.  Hall,  1  Conn.  329  ;  Munn  v.  Baldwin,  8  Mass.  316 ; 
State  Bank  v.  Ayers,  2  Halst.  130 ;  Foster  v.  Sineath,  2  Eich.  338,  accord. 

Farmers'  Bank  o.  Butler,  3  Litt.  498 ;  Fish  v.  Jackman,  19  Me.  467 ;  Nashville 
Bank  v.  Bennett,  1  Yerg.  166,  contra. 

Conf.  Stix  V.  Mathews,  63  Mo.  371. 

If  the  ordinary  mail  service  is  suspended  or  broken  up,  the  holder  must  employ 
other  modes  of  communicating  notice,  if  possible.  Citizens'  Bank  v.  Pugh,  19  La. 
An.  43  ;  Lapeyre  v.  Robertson,  20  La.  An.  399.  —  Ed. 

2  Chicopee  Bank  v.  Eager,  9  Met.  583  (usage) ;  Cabot  Bank  v.  Russell,  4  Gray, 
167  {semble) ;  Ransom  v.  Mack,  2  Hill,  587 ;  Baton  v.  Lent,  4  Duer,  231,  accord.  — Eo. 
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received  by  the  defendant  in  the  usual  course  of  the  mail.  We  cannot 
doubt  that  such  a  notice  was  in  all  respects  sufficient  to  charge  the 
defendant  on  his  indorsement.  Cabot  Bank  v.  Russell,^  Ransom  v. 
MacV  Sheldon  v.  Benham,'  Paton  v.  Lent,*  Laporte  v.  Landry;" 
Edwards  on  Bills,  602.  Mxceptions  overruled. 


SHELBURNE    FALLS    NATIONAL    BANK  v.  WILLIAM  P. 

TOWNSLET. 

In  the  Supreme  Judicial  Couet,  Massachusetts,   Skptembee 

Term,  1871. 

[Reported  in  107  Massachusetts  Reports,  444.] 

Contract  on  two  promissory  notes  signed  by  Charles  W.  Stock- 
bridge,  payable  to  the  order  of  Franklin  Ballard,  indorsed  by  Ballard 
and  the  defendant,  and  discounted  by  the  plaintiffs. 

At  the  new  trial  in  the  Superior  Court  before  Brigham,  C.  J.,  after 
the  decision  reported  102  Mass.  177,  the  defendant  relied  upon  want 
of  seasonable  notice  of  the  presentment  and  dishonor  of  both  notes. 
It  appeared  that  they  were  payable  in  New  York  city,  one  on  Thurs- 
day, July  5, 1866,  and  the  other  on  Saturday,  July  7, 1866,  and  demand 
and  protest  for  non-payment  were  seasonably  made  on  each.  The 
defendant  admitted  th.at  he  received  through  the  post-office  at  Shel- 
bui'ne  Falls  in  this  State  notices  of  their  dishonor,  sufficient  in  form, 
dated  at  New  York  city  on  the  day  of  maturity  of  each  note  respec- 
tively, and  signed  by  Myron  Winslow,  a  notary  public  at  that  city ; 
but  testified  that  he  could  not  tell  when  he  received  them,  and  thought 
that  he  received  both  at  the  same  time,  and  produced  them,  and  with 
them  two  envelopes  addressed  to  him  at  Shelburne  Falls,  one  of  which 
bore  a  postmark  of  July  12,  and  that  corner  of  the  other  on  which 
postmarks  are  usually  stamped  was  torn  off. 

To  prove  due  notice  to  the  defendant,  the  plaintiffs,  among  other 
evidence,  introduced  (as  at  the  former  trial)  the  deposition  of  George 
W.  Warren,  who  was  their  cashier  at  the  time  of  the  dishonor  of  the 
notes,  and  who  testified  that  in  due  course  of  mail,  after  the  maturity 
of  each  note,  he  received  from  the  notary  Winslow  on  different  dates 
notices  of  their  non-payment ;  that  there  were  three  notices  relating  to 
each  note,  which  were  addressed  respectively  to  himself  as  the  plain- 

1  4  Gray,  167,  170.  »  2  Hill,  587.  3  4  Hill,  129. 

*  4  Duer,  231.  «  5  Mart.  N.  s.  359. 
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tiffs'  cashier,  to  Ballard,  and  to  the  defendant ;  that  he  could  not  give 
the  precise  dates  when  he  sent  these  notices  respectively  to  the  defend- 
ant, but  that  he  did  so  immediately  upon  receiving  them  from  the 
notary;  that  he  put  each  of  them  into  the  post-office  at  Shelburne 
Falls,  addressed  to  the  defendant  at  that  place. 

It  appeared  that  Shelburne  Falls  was  a  village  in  the  town  of  Shel- 
burne ;  that  the  plaintiffs'  bank  was  in  Shelburne ;  that  the  defendant 
lived  in  the  town  of  Buckland,  about  midway  between  Shelburne  Falls 
and  the  village  of  Buckland  Centre ;  that  there  was  a  post-office  at 
Buckland  Centre  ;  and  that  the  defendant  was  in  the  habit  of  receiving 
letters  at  both  places. 

"  There  was  also  evidence  tending  tO  prove  (although  the  fact  was 
disputed)  that  ordinarily  the  defendant  was  at  the  village  of  Shel- 
burne Falls  daily,  and  much  more  frequently  than  at  Buckland  Centre  ; 
and  that  much  the  larger  part  of  his  mail  matter  came  in  and  went 
out  from  the  Shelburne  Falls  post-office,  although  it  was  claimed  by 
the  defendant  that  Buckland  was  his  true  post-office  address. 

"The  plaintiffs  also  introduced  the  testimony  of  the  postmaster  at 
Shelburne  Falls,  showing  that  usually  letters  put  into  the  post-office  in 
New  York  city  during  the  business  hours  of  any  day  reached  Shel- 
burne Falls  during  the  evening  of  the  following  day,  from  seven  to 
eight  o'clock ;  but  that  letters  mailed  in  the  morning  in  New  York 
occasionally  arrived  in  Shelburne  Falls  in  the  afternoon  of  the  follow- 
ing day.  But  there  was  no  evidence  to  show  whether  the  evening 
mails  at  Shelburne  Falls  were  distributed  on  that  or  the  following  day. 
There  was  also  testimony  of  the  postmaster,  that  the  outgoing  mails 
at  Shelburne  Falls  were  closed  at  about  noon  of  each  day,  in  1866  ; 
and  that  at  that  hour  his  postmark  was  changed,  so  that  all  letters 
which  were  dropped  into  the  office  after  noon  of  any  day  would  bear 
the  postmark  of  the  date  of  the  next  day ;  but  that  he  could  not  say 
that  the  envelope  produced  by  the  defendant  and  bearing  the  post- 
mark of  the  12th  of  July  was  not  put  into  the  office  as  early  as  the 
morning  of  the  11th.  It  was  testified  to  by  the  plaintiffs'  witnesses, 
and  not  denied  by  the  defendant,  that  the  mail  from  New  York  city 
to  Buckland  passed  through  the  Shelburne  Falls  post-office ;  and  that 
letters  from  New  York  to  Buckland,  reaching  Shelburne  Falls  on 
Saturday,  would  not  arrive  in  the  Buckland  post-office  till  the  after- 
noon of  the  following  Tuesday,  and  also  those  arriving  at  Shelburne 
Falls  on  Tuesday  would  not  reach  Buckland  until  the  afternoon  of  the 
following  Saturday,  the  mails  from  Shelburne  Falls  to  Buckland  leav- 
ing Shelburne  Falls  twice  a  week,  on  Tuesdays  and  Saturdays,  at 
noon." 

Upon  the  foregoing  testimony,  the  judge,  against  the  objection  of 
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the  plaintiffs,  instructed  the  jury,  among  other  things,  as  follows: 
"  If  in  fact  the  notices  thus  sent  by  the  plaintiffs  were  within  twenty- 
four  hours  after  receipt  by  the  bank  received  by  the  defendant,  he 
may  be  charged  as  indorser.  If  the  notes  declared  on  were  protested 
for  non-payment  in  New  York  city  on  certain  days,  and  if  notifica- 
tions addressed  to  the  defendant  were  enclosed  in  an  envelope  addressed 
to  the  plaintiffs  at  Shelburne  Falls,  which,  if  duly  mailed  there  (at 
New  York  city)  on  the  next  day,  would  in  due  course  of  mail  arrive 
at  Shelburne  Falls  on  the  evening  after  the  second  day  after  such 
protest  (excepting  when  Sunday  intervened  between  the  day  of  pro- 
test and  day  of  mailing),  a  mailing  of  such  notices,  addressed  to  the 
defendant  at  Shelburne  Falls  (his  residence  being  in  Buckland),  on 
the  next  day,  would  not  be  seasonable  for  the  purpose  of  notifying 
the  defendant  of  such  protest  and  charging  him  as  indorser  of  said 
notes,  as  it  is  necessary  that  the  notices  thus  remailed  and  addressed 
by  the  plaintiffs  should  reach  the  post-office  in  Shelburne  as  early 
substantially  as  they  would  have  arrived  there,  if  mailed  and  addressed 
to  him  at  the  Shelburne  Falls  post-office  by  said  notary  in  New 
York." 

Under  these  instructions,  the  jury  returned  a  verdict  for  the  defend- 
ant, and  also  answered  the  following  questions  in  the  negative  :  1. 
"  Did  the  defendant  receive  seasonable  notice  of  the  protest  of  the 
notes  in  suit,  or  of  the  protest  of  either  of  them?"  2.  "Did  the 
plaintiffs  mail  the  notices  at  the  Shelburne  Falls  post-office  substantially 
as  soon  as  they  arrived  there,  so  that  they  were  in  the  post-office, 
addressed  to  the  defendant,  substantially  as  soon  as  if  they  had  been 
mailed  and  directed  to  him  at  Shelburne  Falls  by  the  notary  in  New 
York  ?  "     The  pLaintiffs  alleged  exceptions. 

S.  T.  Field,  for  the  plaintiffs,  cited  Seneca  County  Bank  v.  Neass,' 
Morris  v.  Husson,^  Bradley  v.  Davis,'  Manchester  Bank  v.  Fellows,* 
Jones  V.  Lewis,'  Timms  v.  Delisle,"  Bell  v.  State  Bank,'  Fisher  v.  State 
Bank,*  Foster  v.  Sineath,"  Carson  v.  State  Bank,^"  Walker  v.  Bank  of 
Augusta,'^  Barret  v.  Evans,^''  Linn  v.  Horton,^'  Eagle  Bank  v.  Hath- 
away," Fitchburg  Bank  v.  Perley,  True  v.  Collins,^'  Cabot  Bank  v. 
Warren,"  Bank  of  Columbia  v.  Lawrence,  United  States  Bank  v. 
Carneal." 

W.  S.  £.  SopTcins  {D.  Aiken  with  him),  for  the  defendant. 

1  5  Denio,  829.  2  4  Sandf.  93.  '  26  Maine,  45. 

*  8  Foster,  302.  '  8  W.  &  S.  14.  «  6  Blackf.  447. 

1  7  Blackf.  456.  »  7  Blackf.  610.  '  2  Rich.  338. 

w  4  Ala.  148.  "  3  Georgia,  486.  12  28  Missouri,  331. 

"  17  Wis.  151.  "  5  Met.  212.  «  3  AUen,  438. 

M  10  Allen,  622.  "  2  Pet.  543,  549. 
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Ames,  J.  When  this  case  was  before  the  court  on  a  former  occa- 
sion, it  was  decided  that,  under  the  circumstances,  the  plaintiffs  could 
not  charge  the  defendant  as  an  indorser,  by  proof  that  a  notice  from 
themselves  had  been  deposited  in  the  post-office  at  Shelburne  Falls, 
directed  to  him  as  of  that  place.  There  was  a  post-office  at  the  defend- 
ant's place  of  residence,  and  a  letter  transmitted  by  mail  would  have 
reached  him  there.  If  the  plaintiffs  saw  fit  to  consider  him  as  residing 
at  Buckland,  they  could  have  notified  him  by  mail.  If  they  chose,  for 
the  purposes  of  notice,  to  treat  him  as  a  resident  of  Shelburne  Falls, 
the  drop-letter  was  not  a  sufficient  notice,  without  proof  that  it  actu- 
ally and  seasonably  reached  him.  Upon  an  examination  of  all  the 
authorities  now  cited  by  the  plaintiffs,  we  find  no  case  in  which  it  is 
held  that  an  indorser,  living  in  a  post  town,  is  properly  notified  by  a 
drop-letter,  left  for  him  in  the  post-office  in  another  town,  where  the 
holder  resides,  and  addressed  to  the  indorser  as  if  he  also  resided 
there,  even  though  it  should  appear  that  the  indorser  is  in  the  habit  of 
resorting  to  the  post-office  in  each  of  the  two  places. 

It  was  also  decided  at  the  former  hearing  that  the  defendant  might 
be  charged  as  indorser  as  upon  a  notice  directly  from  the  notary  in 
New  York,  if  the  notice  for  him  was  returned  to  the  post-office  season- 
ably, in  accordance  with  the  decision  in  Eagle  Bank  v.  Hathaway.' 
This  left  no  question  to  be  tried,  except  the  single  and  simple  one 
of  the  truth  of  the  testimony  of  the  cashier,  that  he  addressed  and 
returned  the  notice  to  the  post-office  immediately  upon  its  receipt.  If 
he  did  so,  the  plaintiffs  were  entitled  to  recover.  The  case  of  Eagle 
Bank  V.  Hathaway  assumes  that,  if  so  redeposited  on  the  same  day  as 
received,  the  notice  would  reach  the  indorser  substantially  as  soon  as 
if  originally  directed  to  him,  and  holds  such  notice  to  be  sufficient.  If 
received  at  night  or  after  business  hours,  and  redeposited  the  next 
day,  there  might  be  some  question  of  fact  whether  the  delay  over 
night  made  any  difference.  But  no  such  question  appears  to  be  raised 
here.^ 

The  answer  of  the  jury  to  the  second  inquiry  put  to  them  appears 
to  cover  the  question  thus  presented.  But  from  the  instructions 
given  we  are  led  to  apprehend  that  it  was  unnecessarily  and  improperly 
involved  with  another  question,  as  to  the  probability  of  its  earlier 
receipt,  if  otherwise  directed  from  New  York,  depending  upon  the 
ordinary  course  of  the  mails  between  these  two  places.  The  jury 
were  told  that  if  notices  sent  from  New  York  on  the  day  after  the 

1  5  Met.  212. 

2  Warren  i/.  Oilman,  17  Me.  360 ;  Bell  v.  Hagerstown  Bank,  7  Gill,  216 ;  Eagle 
Bank  V.  Hathaway,  5  Met.  212 ;  Mo.  Bank  v.  Vaughan,  36  Mo.  90 ;  Manchester 
Bank  v.  Fello,  28  N.  H.  302,  accord.  —  Ed. 
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protest  would  in  due  course  of  mail  arrive  at  Shelburne  Falls  on  the 
evening  of  the  second  day  after  protest,  a  remailing  of  such  notices, 
addressed  to  the  defendant,  on  the  next,  being  the  third  day  after  the 
protest,  would  not  be  seasonable.  If  the  jury  followed  this  instruc- 
tion, they  may  have  felt  bound  to  answer  the  second  question,  as  they 
did,  in  the  negative,  without  regard  to  the  time  when  the  notice 
actually  reached  Shelburne  Fulls,  and  came  to  the  hands  of  the 
plaintiffs'  cashier.  This  would  be  applying  a  wrong  measure  of  time 
and  a  wrong  test  of  diligence  to  the  replacing  of  the  notice  in  the 
post-office.  The  question  was  not  what  would  be  the  proper  time 
therefor,  measured  by  the  ordinary  course  of  the  mails  from  New  York, 
but  what  was  the  proper  time  having  regard  to  the  actual  receipt  of 
the  notice  by  the  plaintiffs'  cashier.  If  he  replaced  the  notice,  prop- 
erly addressed,  in  the  post-office  immediately  or  without  unreasonable 
or  unnecessary  delay,  that  was  enough  to  entitle  the  plaintiffs  to 
recover,  although  it  might  have  been  three  or  more  days  after  the 
protest.     On  this  point  we  feel  bound  to 

Sustain  the  exceptions} 

1  If  a  holder  notifies  only  one  party  directly,  enclosing  notices  to  be  forwarded  by 
him  to  prior  parties,  the  holder  incurs  the  risk  of  the  miscarriage  of  his  letter,  or  of 
the  failure  on  the  part  of  the  party  to  whom  it  is  addressed,  to  forward  the  enclosed 
notices.  Stix  v.  Mathews,  63  Mo.  371,  375.  But  see  Wamesit  Bank  v.  Buttrick,  11 
Gray,  387,  contra.  —  Ed. 
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SECTION  III. 

Protest. 

CHATERS  V.  BELL  and  Another. 
At  Nisi  Prius,  coram  Lord  Kenton,  C.  J.,  Jult  9,  1801. 

[RepoHed  in  4  Espinasse,  48.] 

This  was  an  action  of  assumpsit,  to  recover  the  amount  of  a  bill  of 
exchange  for  £191,  drawn  from  Ireland  by  the  plaintiff,  as  indorsee, 
against  the  defendant,  as  indorser,  who  resided  in  Liverpool. 

The  bill  was  payable  in  London,  at  the  house  of  Thomas  Carter  ;  it 
became  due  the  24th  of  April,  on  which  day  it  was  presented  at  the 
house  of  Mr.  Carter,  and  refused  payment,  on  the  ground  of  there 
being  no  effects;  it  was  then  noted,  and  on  the  25th  returned  to  the 
bankers  by  the  notary. 

It  was  regularly  returned  to  Liverpool,  and  the  money  demanded  of 
the  defendants,  who  at  first  offered  to  pay  the  amount,  together  with 
some  charges,  amounting  together  to  £191 :  this  was  not  then  accepted, 
and,  being  afterwards  again  demanded,  the  defendants  refused  to  pay 
it,  because  there  was  no  regular  protest. 

On  the  14th  of  May  afterwards,  the  notary  who  had  noted  it  pro- 
tested the  bill  in  form ;  and  the  ])resent  action  was  brought. 

The  defence  set  up  was  the  want  of  a  protest,  which,  it  was  con- 
tended by  the  defendant's  counsel,  was  necessary  and  essential  to  give 
a  title  to  the  holder  to  demand  the  money,  and  which  protest  ought  to 
be  drawn  up  and  dated  of  the  same  day  with  the  refusal  of  payment 
of  the  bill.     They  cited  Gale  v.  Welsh. 

The  plaintiff's  counsel  relied  on  the  usage,  to  note  the  bill  merely 
for  non-acceptance  or  non-payment  by  the  notary  who  presented  it, 
and  that  he  could  draw  up  the  protest  in  form  at  any  subsequent  time, 
and  cited  Bull.  N.  P.  271. 

Lord  Kenyon  said,  he  was  of  opinion  that  if  the  bill  was  regu- 
larly presented  and  noted  at  the  time,  that  the  protest  might  be  made 
at  any  future  period.  It  was  certainly  necessary  to  have  the  protest, 
for  the  purpose  of  litigation  ;  as  in  declaring  on  the  bill,  if  it  was  a 
foreign  one,  the  case  cited  had  decided  that  the  protest  must  be  stated 
and  proved  ;  but  that  case  went  no  further,  and  was  silent  as  to  the 
time  when  the  protest  should  necessarily  be  made  ;  but  though  not  made 
at  the  time  of  the  refusal,  if  regular  notice  of  non-payment  had  been 
VOL.  II.  29 
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given,  he  thought  the  want  of  an  actual  protest  afforded  no  justifiable 
ground  in  law  to  the  indorser  to  refuse  payment  of  the  bill. 

On  the  application  of  the  defendant's  counsel,  the  point  was  re- 
served.    Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court. 

JSrskine  and  Courthope,  for  the  plaintiff. 

The  Attorney-  General  and  Gibbs,  for  the  defendant. 

The  case  came  on  afterwards  to  be  argued  ;  but  a  venire  facias  de 
novo  was  awarded,  and  the  cause  came  on  again  to  be  tried  before 
Lord  Ellenborough,  who  expressed  himself  to  be  of  the  same  opinion 
with  that  delivered  in  this  case  by  Lord  Kenyon.* 


ALEXANDER   DENNISTOUN  and  Others   v.    ROGER 
STEWART. 

In  thb  Supreme  Couet,  United  States,  December  Term,  1854. 

[Reported  in  21  Curtis,  722 ;  17  Howard,  606.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  southern 
district  of  Alabama.     The  case  is  stated  in  the  opinion  of  the  court. 
I'hillij^s,  for  the  plaintiffs. 
No  counsel,  contra. 

Griee,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  declared  against  the  defendant,  as  drawer  of  a  bill  of 
exchange,  by  the  name  and  style  of  James  Reid  &  Co.,  of  which  the 
following  is  a  copy  :  — 

"  Mobile,  Sept.  9,  1850. 

"No. .    £4,417  14s.  \\d.  st'g. 

"  Sixty  days  after  sight  of  this  of  first  exchange  (second  and  third 
unpaid),  pay  to  the  order  of  ourselves,  in  London,  forty-four  hundred 
and  seventeen  pounds,  14«.  lid.  st'g.,  value  received,  and  charge  the 
same  to  account  of  1,058  bales  cotton  per  '  Windsor  Castle.' 

"  Your  obedient  servants, 

"  jPr.  pro  James  Reid  &  Co., 
"  Wm.  Moult,  Jr. 
"  To  Ht.  Gore  Booth,  Esq.,  Liverpool." 

1  Goostrey  u.  Mead,  Bull.  N.  P.  272;  Geralopulo  o.  Wieler,  10  C.  B.  690;  Com- 
mercial Bank  v.  Barksdale,  36  Mo.  563,  accord. 

The  presentment  and  noting  of  the  bill  and  the  drawing  up  of  the  instrument  of 
protest  must  be  the  acts  of  one  and  the  same  notary.  Commercial  Bank  v.  Barks- 
dale,  36  Mo.  563. 

The  protest  for  non-payment  should  be  made  in  the  place  where  the  bill  is  pay- 
able. 

See  Mitchell  v.  Baring,  10  B.  &  C.  4  ;  M.  &  M.  381 ;  4  C.  &  P.  35,  s.  c. ;  St.  2  &  3 
Will.  IV.  c.  98.  — Ed. 
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^'■Acceptance  across  the  face  of  the  hill. 
"  Seventh  October,  1850.    Accepted  for  two  thousand  five  hundred 
and  seventy-one  pounds  eighteen  shillings  and  seven  pence,  being 
balance  unaccepted  for  acpt.  1,058  bf.  cotton,   pr.   Windsor  Castle, 
payable  at  Glyn  &  Co. 

'■'■  Pr.pro  Henet  Goee  Booth, 
"  And.  E.  Btene. 
"  Due  9  Decern. 
"  Indorsed :  — 

"  Pay  Messrs.  A.  Dennistoun  &  Co.  or  order. 

"  Pr.  pro  James  Reid  &  Co., 
"Wm.  Moult,  Jr." 

After  reading  this  bill,  vcith  its  indorsement,  the  plaintiff  offered  in 
evidence  a  regular  protest,  indorsed  on  a  copy  of  a  bill  agreeing  in 
ever}-  particular  with  the  above,  except  that  for  "  And.  E.  Byrne " 
was  written  "  Chas.  Byrne." 

The  defendant  objected  to  the  reading  of  the  protest  in  evidence, 
because  it  did  not  describe  the  bill  of  exchange  produced  by  the 
plaintiffs,  but  a  different  bill.  The  court  sustained  this  objection,  and 
excluded  the  protest  from  the  jury,  which  is  the  subject  of  the  first 
bill  of  exceptions. 

A  protest  is  necessary  by  the  custom  of  merchants  in  case  of  a 
foreign  bill,  in  order  to  charge  the  drawer.  It  is  defined  to  be  in  form 
"  a  solemn  declaration  written  bj'  the  notary  under  a  fair  copy  of  the 
bill,  stating  that  the  payment  or  acceptance  has  been  demanded  and 
refused,  the  reason,  if  any,  assigned,  and  that  the  bill  is,  therefore, 
protested." 

A  copy  of  the  bill,  it  is  said,  should  be  prefixed  to  all  protests,  with 
the  indorsements  transcribed  verbatim.  1  Pardess.  444  ;  Chitty  on 
Bills,  458. 

However  stringent  the  law  concerning  mercantile  paper,  with  re- 
gard to  protest,  demand,  and  notice,  may  appear,  it  is  nevertheless 
founded  on  reason  and  the  necessities  of  trade.  It  exacts  nothing 
harsh,  unjust,  or  unreasonable.  A  protest,  though  necessary,  need 
only  be  noted  on  the  day  on  which  payment  was  refused.  It  may  be 
drawn  and  completed  at  any  time  before  the  commencement  of  the 
suit,  or  even  before  the  trial,  and  consequently  may  be  amended 
according  to  the  truth,  if  any  mistake  has  been  made. 

The  copy  of  the  bill  is  connected  with  the  instrument  certifying 
the  formal  demand  by  the  public  officer,  as  the  easiest  and  best  mode 
of  identifying  it  with  the  original.  Mercantile  paper  is  generally 
brief,  and  without  the   verbiage  which  extends  and  enlarges   more 
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formal  legal  instruments.  Hence,  it  is  much  easier  to  give  a  literal 
copy  of  such  bills  than  to  attempt  to  identify  them  by  any  abbre- 
viation or  description.  The  amount,  the  date,  the  parties,  and  the 
conditions  of  the  bill,  form  the  substance  of  every  such  instrument. 
Slight  mistakes,  or  variances  of  letters  or  even  words,  when  the  sub- 
stance is  retained,  cannot  and  ought  not  to  vitiate  the  protest.  A  lost 
bill  may  be  protested,  when  the  notary  has  been  furnished  with  a  suf- 
ficient description  as  to  date,  amount,  parties,  &c.,  to  identify  it. 

In  indictments  for  forgery,  it  is  not  sufficient  to  state  the  "  sub- 
stance and  effect"  of  the  instrument:  it  must  be  laid  according  to 
the  "tenor,"  or  exact  letter;  but  the  law-merchant  demands  no  such 
stringency  of  construction.  The  sharp  criticism  indulged  when  the 
life  of  a  prisoner  is  in  jeopardy  cannot  be  allowed  for  the  purpose  of 
eluding  the  payment  of  just  debts. 

It  is  unnecessary  that  a  copy  of  the  protest  should  be  included  in 
the  notice  to  the  drawer  and  indorsers.^  The  object  of  notice  is  to 
inform  the  party  to  whom  it  is  sent  that  payment  has  been  refused  by 
the  maker,  and  that  he  is  held  liable.  Hence  such  a  description  of 
the  note  as  will  give  sufficient  information  to  identify  it  is  all  that  is 
necessary.  What  was  said  by  Mr.  Justice  Story,  in  delivering  the 
opinion  of  this  court,  in  Mills  v.  the  Bank  of  the  United  States,  with 
regard  to  variances  and  mistakes  in  notices,  will  equally  apply  to 
protests:  "It  cannot  be  for  a  moment  maintained  that  every  vari- 
ance, however  immaterial,  is  fatal.  It  must  be  such  a  variance  as 
conveys  no  sufficient  knowledge  to  the  party  of  the  particular  note 
which  has  been  dishonored.  If  it  does  not  mislead  him,  if  it  conveys 
to  him  the  real  fact  without  any  doubt,  the  variance  cannot  be  ma- 
terial, either  to  guard  his  rights  or  avoid  his  responsibility." 

In  the  case  before   us,  the  protest  had  an  accurate  copy  of  every 

1  Nor  need  the  notice  of  dishonor  of  a  foreign  bill  contain  any  statement  of  the 
fact  of  a  protest  by  a  notary,  as  appears  from  the  following  extract  from  the  opinion 
of  Sir  W.  M.  James,  L.  J.,  in  Ex  parte  Lovventhal,  L.  R.  9  Ch.  591, 593  :  "  Then  it  is  said 
that  the  notice  of  dishonor  did  not  say  in  terms  that  the  bill  had  been  presented  by 
a  notary  and  protested.  No  doubt,  being  a  foreign  bill,  it  must,  in  order  to  charge  the 
drawer,  have  been  presented  and  protested  by  a  notary  public,  and,  according  to 
some  of  the  old  authorities,  it  seems  to  have  been  supposed  that  the  notice  of  dis- 
honor ought  to  have  been  accompanied  by  a  copy  or  memorial  of  the  protest.  But 
in  the  first  case  in  which  the  question  was  formally  considered,  namely,  in  Goodman 
v.  Harvey,  supra,  Vol.  I.  p.  700,  it  was  decided  that  this  was  not  necessary,  and  that 
it  was  sufficient  if  notice  of  the  pritest  was  sent.  In  the  present  case,  the  notice 
merely  stated,  as  in  the  case  of  an  English  bill,  that  the  bill  had  been  duly  presented 
and  returned  dishonored.  I  thinlt;  that  was  sufficient  notice  to  any  one  who  knew 
the  law  (which  every  one  must  be  taken  to  know)  that  every  thing  had  been  done  in 
due  form  to  enable  the  holder  of  this  bill  to  proceed  against  the  di-awer."  See 
Cromwell  v.  Hynson,  supra,  p.  115.  —  Ed. 
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material  fact  which  could  identify  the  bill,  —  the  date,  the  place  where 
drawn,  the  amount,  the  merchandise  on  which  it  was  drawn,  the  ship 
by  which  it  was  sent,  the  balance  on  the  cotton  for  which  it  was 
accepted,  the  names  of  drawers,  acceptor,  indoi'sers  ;  in  fine,  every 
thing  necessary  to  identify  the  bill.  The  only  variance  is  a  mistake 
in  copying  or  deciphering  the  abbreviations  and  flourishes  with  which 
the  Christian  name  of  the  acceptor's  agent  is  enveloped.  The  abbre- 
viation of  "And."  has  been  mistaken  for  Chas.,  and  the  middle  letter 
E.  omitted.  The  omission  of  the  middle  letter  would  not  vitiate  a 
declaration  or  indictment.  Nor  could  the  mistake  mislead  any  person 
as  to  the  identity  of  the  instrument  described. 

We  are  of  opinion,  therefore,  that  the  objection  made  to  this  pro- 
test, "  that  it  does  not  describe  the  bill  of  exchange  produced,  but  a 
different  bill,"  is  not  true  in  fact,  and  should  have  been  oveiTuled  by 
the  court. 

This  renders  it  unnecessary  for  us  to  notice  the  offer  of  testimony 
to  prove  the  identity,  which  was  also  overruled  by  the  court. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  a  venire  de  novo 
awarded. 
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SECTION  IV. 

In  what  Cases  Presentment^  Notice,  and  Protest  may  he  dispensed 

with. 

BICKERDIKE   aistd   Another,  Assignees  of  Richard,  a  Bank- 
EUPT,  V.  BOLLMAN. 

In  the  King's  Bench,  November  14,  1786. 

\Reported  in  1  Term  Reports,  405.] 

Case  for  money  had  and  received  to  and  for  the  use  of  the  bank- 
rupt, before  his  bankruptcy.  Second  count,  on  an  account  stated  with 
the  bankrupt.  Third,  for  money  had  and  received  to  and  for  the  use 
of  the  plaintiffs  as  assignees.  Fourth,  an  account  stated  with  the 
assignees.     Plea,  nan  assum2>sit. 

This  cause  was  tried  at  the  last  assizes  for  the  county  Palatine  of 
Lancaster,  before  Buller,  J.,  when  the  jury  found  a  verdict  for  the 
plaintiffs,  subject  to  the  opinion  of  this  court  on  the  following  case  :  — 

That  the  act  of  bankruptcy  was  committed  in  the  middle  of  August, 
1784.  That  in  the  month  of  August,  1784,  the  bankrupt  was  indebted 
to  Greatrix  &  Co.,  the  ])etitioning  creditors,  in  £115  3s.  8d.  That  on 
the  15th  of  September,  1784,  the  bankrupt  drew  a  bill  for  £20  on  the 
defendant,'  "  who  then  until  the  time  of  the  bankruptcy,  and  of  the 
bill  becoming  due,  was  a  creditor  of  the  bankrupt,"  payable  to  Greatrix 
&  Co.  two  months  after  date,  and  paid  the  same  to  them  on  account 
of  their  said  debt ;  which  bill  was  presented  for  payment  on  the  18th 
of  November  following,  and  dishonored.  That  no  notice  of  the  non- 
payment of  the  bill  was  ever  given  by  Greatrix  &  Co.  to  the  bankrupt, 
or  left  at  his  house.  That  Greatrix  &  Co.  received  the  bill  at  Man- 
chester on  the  24th  of  November,  between  the  hours  of  eleven  and 
twelve  at  noon  ;  but  the  post  goes  from  London  to  Manchester  in  three 
days.  The  bankrupt  then  resided  at  Manchester ;  but  in  general 
secreted  himself,  and  particularly  on  market-days,  after  the  20th  of 
November,  on  which  day  a  commission  of  bankrupt  issued  against 
him,  and  he  was  declared  a  bankrupt  at  Manchester  under  that  com- 
mission, in  the  afternoon  of  the  24th  of  November,  but  at  what 
hour  did  not  appear;  and  that  commission  has  since  been  superseded. 

1  The  words  between  the  inverted  commas  were  added  by  the  court  on  the 
argument  with  the  consent  of  both  parties. 
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Afterwards  another  commission  was  issued  on  the  petition  of  Greatrix 
&Co. 

The  question  for  the  opinion  of  the  court  is  whether  the  debt, 
proved  to  be  due  to  them  under  the  circumstances  above  mentioned, 
is  sufficient  to  support  that  commission. 

Chambre,  for  the  plaintiffs  (after  observing  that  the  objection  which 
had  been  raised  to  tlie  petitioning  creditor's  debt  was  that  the  banlc- 
rupt  was  to  be  considered  as  discharged  from  the  bill  for  £20  which 
he  had  drawn  in  favor  of  the  petitioning  creditor,  no  notice  having 
been  given  to  the  bankrupt  of  the  bill's  having  been  dishonored),  made 
three  questions  :  — 

First,  that  no  notice  was  necessary  to  be  given  to  the  bankrupt  in 
this  case.  Secondly,  that,  even  if  notice  were  necessary,  it  had  virtually 
been  given.  Thirdly,  that  it  was  not  competent  to  the  defendant  in 
this  action  to  make  the  objection. 

As  to  the  first,  notice  must  in  general  be  given  ;  but  most  of  the 
cases  have  arisen  where  the  holder  has  given  indulgence  to  the  ac- 
ceptor, by  which  he  is  considered  as  having  made  his  election  to  look 
to  the  acceptor  only  for  payment.  The  reason  on  which  the  rule  re- 
quiring notice  to  be  given  to  the  drawer  is  founded  is  on  a  supposi- 
tion that  he  may  have  effects  in  the  hands  of  the  drawer,  and  that 
he  ought  to  have  an  opportunity  of  recovering  satisfaction  from  him. 
And  a  presumption  arises  that  the  drawer  will  suffer  from  the  prob- 
able insolvency  of  the  drawer,  in  consequence  of  the  holder's  neglect- 
ing to  give  notice ;  but  in  this  case  that  presumption  is  repelled  by 
stating  that  the  bankrupt  was  a  debtor  to  the  drawee  :  therefore,  the 
rule  does  not  apply.  By  an  ordinance  of  France,^  the  drawer,  in  order 
to  discharge  himself  from  the  payment  of  a  bill  on  account  of  his  not 
having  had  notice  of  the  non-acceptance  by  the  drawee,  must  show 
that  he  had  effects  in  the  other's  hands  at  the  time  of  drawing.  The 
rule  requiring  notice  to  be  given  to  the  drawer  was  introduced  for  his 
protection,  and  therefore  ought  not  to  be  abused  so  far  as  to  enable 
him  to  do  injustice. 

Secondly,  as  this  case  does  not  fall  within  the  reason  on  which  the 
rule  of  law  is  founded,  the  bankrupt,  not  having  had  effects  in  the 
hands  of  the  drawee  at  the  time  that  the  bill  was  drawn,  must  be  con- 
sidered as  having  had  virtual  notice  that  the  bill  was  not  honored.  Sup- 
posing, however,  that  the  rule  of  law  would  be  inflexible  in  an  action 
on  the  bill  itself,  yet  the  question  here  is  not  altogether  whether  the 
drawer  can  be  resorted  to  on  the  bill,  but  whether  the  circumstances 
here  stated  extinguish  the  preceding  debt.  But  it  has  been  repeatedly 
held  that  the  mere  drawing  of  a  bill  of  exchange  does  not  extinguish 
the  preceding  debt. 

1  Postlethw.  tit.  Bills  of  Exchange,  16  and  17  art. 
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Thirdly,  the  case  of  Quantock  and  Others  v.  England '  is  decisive. 
On  a  question  whether  a  debt  barred  by  the  Statute  of  Limitations 
was  sufficient  to  found  a  commission  of  bankrupt  upon,  Lord  Mansfield 
said,  "The  Statute  of  Limitations  does  not  destroy  the  debt,  it  only 
takes  away  the  remedy.  Here  the  debtor  himself  has  not  objected  : 
he  has  submitted  to  the  commission,  and  been  examined  under  it ; 
therefore,  the  objection  does  not  now  lie  in  the  mouth  of  a  third  per- 
son ;"  and  he  said  that  Swain  and  Wallinger^  was  in  point.  In  this 
case,  the  notice  to  be  given  was  for  the  benefit  of  the  bankrupt,  and 
the  slightest  acknowledgment  would  be  considered  as  a  waiver  of  it. 

BuLLEE,  J.  The  bankrupt  himself  could  not  waive  it  after  the 
bankruptcy. 

Chambre.  But  the  assignees  may  waive  it  for  the  purpose  of  sup- 
porting the  commission. 

Law,  contra.  The  debt  of  the  petitioning  creditor,  being  reduced 
under  £100  by  the  bankrupt's  drawing  the  bill  in  question,  is  as  much 
discharged  by  the  laches  of  the  holder  in  not  giving  notice  of  the 
non-acceptance  of  the  drawee  as  by  actual  payment.  And,  as  to  the 
assignees  waiving  this  objection,  it  is  no  answer  in  the  present  action. 
For  in  all  cases  where  actions  are  brought  by  the  assignees  of  a  bank- 
rupt, they  must  make  out  a  clear  title,  which  they  cannot  do  without 
proving  a  legal  debt  of  the  petitioning  creditor ;  and  they  cannot  by 
their  own  act  make  that  a  good  debt  which  would  not  be  so  other- 
wise. 

As  to  notice  not  having  been  necessary  because  the  drawer  had  no 
effects  in  the  drawee's  hands,  that  goes  to  measuring  the  inconvenience 
which  would  result  in  every  particular  case  from  not  giving  notice. 
But  the  court  have  always  said  that,  whether  any  actual  change  of 
circumstance  has  or  has  not  taken  place,  or  whether  the  drawer  may 
or  may  not  have  suifered  from  the  negligence  of  the  holder  in  not 
having  given  notice  in  due  time,  it  is  a  strict  rule  of  law  introduced 
for  the  sake  of  certainty,  and  that  the  drawer  may  have  an  opi^ortunity 
of  resorting  to  the  drawee.  In  the  case  of  Peach  and  Burgess,^  where 
a  question  arose  upon  the  necessity  of  notice  being  given  to  the  drawer, 
it  was  contended  that  no  change  of  circumstances  had  taken  place,  or 
probable  inconvenience  had  ensued,  from  want  of  notice  ;  but  Lord 
Mansfield  said,  it  was  a  strict  rule  of  law  that  notice  should  be  given,  and 
it  must  be  adhered  to  in  every  case.  This  case  does  not  come  within  the 
rules  laid  down  in  the  cases  of  Tindal  and  Brown  *  or  Medcalf  and  Hall,^ 
as  to  what  shall  be  deemed  sufficient  notice  of  non-payment  or  non- 

1  5  Burr.  2628 ;  2  Black.  702,  s.  c.  2  2  Stra.  746. 

8  Sittings  at  Guildhall,  cor.  Lord  Mansfield.  *  1  T.  R.  167. 

6  3  Doug.  113. 
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acceptance ;  because  here  there  was  no  notice  at  all.  It  was  said  by 
Lee,  in  arguing  the  case  of  Russel  and  Langstaff,'  and  not  denied  by 
the  court,  that  it  had  been  frequently  ruled  by  Lord  Mansfield  at  Guild- 
hall that  it  is  not  an  excuse  for  not  demanding  payment  on  a  note  or 
bill,  or  for  not  giving  notice  of  non-payment,  that  the  maker  or  acceptor 
has  become  a  bankrupt,  as  many  ways  may  remain  of  obtaining  pay- 
ment by  the  assistance  of  friends  or  otherwise. 

The  bill's  having  been  given  after  the  act  of  bankruptcy  does  not 
vary  the  present  case,  because  a  debt  may  be  discharged  in  due 
course  of  trade,  either  by  payment  of  the  money  after  a  secret  act  of 
bankruptcy,  or  by  payment  of  the  bill,  or  by  dishonoring  it. 

With  regard  to  the  debt's  being  extinguished  by  taking  this  note 
from  the  bankrupt,  by  3  &  4  Anne,  c.  9,  §  7,  it  is  enacted  that,  "if 
any  person  accept  a  bill  of  exchange  for  £20  or  upwards  in  satisfaction 
of  any  former  debt,  the  same  shall  be  accounted  a  full  and  complete 
payment  of  such  debt,  if  such  person  accepting  of  any  such  bill  for  his 
debt  doth  not  take  his  due  course  to  obtain  payment  thereof  by  en- 
deavoring to  get  the  same  accepted  and  paid,  and  make  his  protest  as 
aforesaid,  either  for  non-acceptance  or  non-payment  thereof."  Here 
there  was  neither  protest  nor  notice,  and  therefore  the  bill  must  be 
considered  as  complete  payment. 

Chamhre,  in  reply,  was  stopped  by  the  court. 

AsHHURST,  J.  As  to  the  general  rule,  it  has  never  been  disputed 
that  the  want  of  notice  to  the  drawer  after  the  dishonor  of  a  bill  is 
tantamount  to  payment  by  him  ;  but  that  rule  is  not  without  excep- 
tions, and  particularly  in  the  case  mentioned  by  the  plaintiff's  counsel, 
that  notice  is  not  necessary  to  be  given  where  the  drawer  has  no 
effects  in  the  hands  of  the  drawee ;  for  it  is  a  fraud  in  itself,  and,  if 
that  can  be  proved,  the  notice  may  be  dispensed  with.  In  this  case,  it 
appears  that,  at  the  time  of  drawing  the  bill,  the  drawer,  so  far  from 
having  any  effects  in  the  hands  of  the  drawee,  was  actually  indebted 
to  him  to  a  large  amount. 

But,  even  admitting  this  to  be  a  general  rule  without  any  exception, 
it  was  certainly  introduced  for  the  benefit  of  the  drawer.  Now,  every 
rule  may  be  waived  bj"^  the  person  for  whose  benefit  it  is  introduced. 
Under  the  circumstances  of  the  present  case,  the  drawer  must  be  con- 
sidered as  having  waived  this  benefit,  because  the  commission  is 
founded  on  that  creditor's  debt,  between  whom  and  the  drawer  this 
transaction  has  happened ;  and  his  submitting  to  it  is  a  waiver  of  the 
want  of  notice,  and  an  admission  of  the  debt,  which  admission  the 
assignees  have  subsequently  confirmed  by  bringing  this  action.    There- 

1  Dougl.  497. 
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fore,  I  think  that,  as  the  bankrupt  himself  has  not  chosen  to  take 
advantage  of  it  by  moving  to  supersede  the  commission,  it  does  not 
now  lie  in  the  mouth  of  a  third  person  to  do  so. 

BuLLEK,  J.  The  last  point  may  be  laid  entirely  out  of  the  case,  be- 
cause, unless  the  objection  be  vrell  founded  in  the  case  of  the  bankrupt 
himself,  it  is  immaterial  to  consider  how  far  it  was  competent  for  a 
third  person  to  take  advantage  of  it.  The  case  of  Quantock  and  Eng- 
land does  not  apply.  There  the  question  was,  whether  a  third  person 
should  be  permitted  to  avail  himself  of  the  Statute  of  Limitations. 
There  might  be  good  reasons  for  disallowing  it  in  that  case,  because 
the  debt  still  remained  in  conscience.  But  here  the  question  is, 
whether  there  was  a  sufficient  debt  to  support  the  commission  at  the 
time  when  it  issued. 

The  first  point  to  be  considered  is,  whether  under  these  circum- 
stances it  was  necessary  to  give  notice  within  as  short  a  time  as  could 
conveniently  be  done  that  the  bill  was  neither  accepted  nor  paid.  I 
am  of  opinion  that  no  such  notice  was  necessary.  On  the  second  trial 
of  the  cause  of  Tindal  and  Brown  before  me  at  Guildhall,  the  jury  told 
me  they  found  their  verdict  for  the  plaintiff  on  the  ground  that  it  had 
not  appeared  from  the  evidence  that  any  injury  had  arisen  to  the  party 
from  want  of  notice.  In  consequence  of  which,  upon  the  subsequent 
trial,  I  told  the  jury  that,  where  a  bill  was  accepted,  it  was  prima  facie 
evidence  that  there  were  effects  of  the  drawer  in  the  hands  of  the  ac- 
ceptor. The  mistake  of  the  jury  on  the  former  occasion  had  arisen 
fi-om  their  taking  it  for  granted  that  the  drawer  had  not  been  injured 
by  the  want  of  notice,  because  he  had  not  proved  it,  whereas  that 
proof  lay  on  the  jjlaintiff  to  produce.  And,  upon  my  mentioning  this 
matter  to  the  court,  they  thought  that  if  there  were  no  effects  in  the 
hands  of  the  acceptor,  that  would  vary  the  question  very  much,  as  the 
drawer  could  not  be  hurt. 

The  law  requires  notice  to  be  given  for  this  reason,  because  it  is  pre- 
sumed that  the  bill  is  drawn  on  account  of  the  drawee's  having  effects 
of  the  drawer  in  his  hands  ;  and,  if  the  latter  has  notice  that  the  bill  is 
not  accepted  or  not  paid,  he  may  withdraw  them  immediately.  But  if 
lie  has  no  effects  in  the  other's  hands,  then  he  cannot  be  injured  for 
want  of  notice.  Soon  after  I  sat  on  this  bench,  I  tried  a  cause  at 
Guildhall,  on  a  bill  of  exchange,  which  was  either  drawn  or  accepted 
by  a  person  residing  in  Holland ;  and  a  full  special  jury,  under  my 
direction,  found  a  verdict  for  the  plaintiff,  notwithstanding  no  notice 
had  been  given  to  the  drawer  of  the  bill's  having  been  dishonored,  be- 
cause he  had  no  effects  in  the  hands  of  the  person  on  whom  the  bill 
was  drawn.  That  verdict  never  was  objected  to  ;  and,  if  it  be  proved 
on  the  part  of  the  plaintiff  that  from  the  time  the  bill  was  drawn  till 
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the  time  it  became  due  the  drawer  never  had  any  effects  of  the 
drawee  in  his  hands,  I  think  notice  to  the  drawer  is  not  necessary  ;  for 
he  must  know  whether  lie  had  effects  in  the  hands  of  the  drawee  or 
not,  and,  if  he  had  none,  he  had  no  right  to  draw  upon  him,  and  to 
expect  payment  from  him  ;  nor  can  he  be  injured  by  the  non-payment 
of  the  bill,  or  the  want  of  notice  that  it  has  been  dishonored.  On 
these  grounds,  I  think  the  petitioning  creditor's  debt  was  sufficient  to 
support  the  commission. 

Besides,  in  the  present  case,  as  the  plaintiff's  counsel  have  truly 
argued,  the  question  is  not,  whether  an  action  could  be  maintained  on 
the  bill  itself,  but  whether  the  want  of  notice  extinguishes  the  debt. 
As  to  which  the  case  is  this  :  A,  not  having  any  effects  in  C's  hands, 
draws  a  bill  of  exchange  for  £100  on  him,  in  favor  of  B,  for  value  re- 
ceived. Now,  if  C  does  not  accept,  and  B  does  not  give  notice  to  A, 
there  is  an  end  of  the  bill.  Then  how  does  the  case  stand  ?  A  has 
£100  of  B's  in  his  hands,  without  any  consideration,  which  therefore 
B  may  undoubtedly  recover  in  an  action  for  money  had  and  received. 

Pee  Cueiam.    Let  the  postea  be  delivered  to  the  plaintiffs.* 


CORNEY  V.  MENDEZ  DA  COSTA. 

At  Nisi  Peius,  coram  Buller,  J.,  Febe0art  26,  1795. 

[Reported  in  1  Espinasse,  302.] 

Assumpsit  by  the  plaintiff  as  indorsee  of  a  promissory  note,  drawn 
by  Da  Costa,  Matson,  and  Bible,  in  favor  of  the  defendant,  and  by 
him  indorsed  to  the  plaintiff. 

The  case  in  evidence  was  that  Da  Costa,  Matson,  and  Bible  carried 
on  the  business  of  druggists  in  London  ;  their  affairs  becoming  embar- 

1  Eogers  v.  Stephens,  2  T.  R.  713 ;  Claridge  v.  Dalton,  4  M.  &  Sel.  226  ;  Dickina 

V.  Beal,  10  Pet.  572 ;  v.  Stanton,  1  Hayw.  (N.  Ca.)  271 ;  WoUenweber  v.  Ketter- 

linus,  17  Pa.  389  ;  Oliver  v.  Bank  of  Tennessee,  11  Humph.  74 ;  Armendiaz  v.  De  la 
Serna,  40  Tex.  291,  accord. 

Similarly,  a  drawer  for  whose  accommodation  a  bill  has  been  accepted,  or  an  in- 
dorser  for  whose  accommodation  a  note  was  made,  is  not  entitled  to  notice  of  dis- 
honor. Sharpe  u.  Bailey,  9  B.  &  C.  44 ;  Fitzgerald  v.  Williams,  6  B.  N.  C.  68 ; 
Thomas  v.  Penton,  5  D.  &  L.  28 ;  Rhett  v.  Poe,  2  How.  457  ;  Evans  v.  Norris,  1  Ala. 
511 ;  Torrey  v.  Foss,  40  Me.  74 ;  Hoffman  v.  Smith,  1  Cai.  157 ;  Miser  v.  Trovinger, 
7  Oh.  St.  281 ;  Reid  v.  Morrison,  2  Watts  &  S.  401. 

Protest  of  a  foreign  bill  is  of  course  not  reguired  under  circumstances  which 
render  notice  of  dishonor  unnecessary.  Rogers  v.  Stephens,  supra ;  Legge  v.  Thorpe, 
12  East,  171. 
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rassed,  a  meeting  of  their  creditors  was  called,  where  it  was  proposed 
to  assign  by  deed  all  their  effects  to  trustees,  for  the  benefit  of  their 
creditors. 

A  draft  of  a  deed  was  accordingly  prepared,  but  it  afterwards 
occurred  to  the  creditors  that  it  would  be  a  considerable  saving  of 
expense  if  the  defendant  who  came  forward  to  assist  them  would 
become  the  indorser  of  notes  at  different  dates,  to  be  given  to  them 
for  the  amount  of  their  respective  compositions,  which  notes  were  to 
be  drawn  payable  to  the  defendant,  and  by  him  were  to  be  indorsed 
to  the  different  creditors. 

This  proposition  was  acceded  to,  and  the  defendant  became  the 
indorser  accordingly,  and  took  effects  of  the  insolvent's  to  the  amount 
of  the  composition. 

The  note  in  question  was  one  of  the  notes  so  given,  and  became 
due  on  the  6th  of  December :  it  was  then  not  paid,  nor  any  application 
made  to  the  defendant  till  the  14th  of  January  following. 

Adair,  Serjt.,  for  the  defendant,  insisted  that  there  was  clearly 
laches,  and  that  the  plaintiff  should  be  nonsuited. 

BuLLEK,  J.,  said  that  it  was  undoubtedly  necessary  that  an  in- 
dorser of  a  note  should  have  notice  of  the  default  of  the  maker  in 
payment.  But  that  was  only  the  case  where  there  were  effects  of  the 
indorser  in  the  maker's  hands,  and  that  he  might  suffer  from  the  want 
of  such  notice ;  but,  where  there  were  no  effects,  no  notice  was  neces- 
sary :  the  present  was  not  the  common  case  of  a  maker  of  a  note, 
making  default,  and  no  notice  given ;  Da  Costa,  the  defendant,  made 
himself  liable  at  all  events  ;  the  creditors  insisted  on  it :  he  therefore 
was  solely  liable,  and  being  so  could  not  avail  himself  of  want  of 
notice. 


The  plaintiff  had  a  verdict.' 


DENNIS  V.  MORRICE. 

At  Nisi  Peius,  coeam  Loeb  Kenton,  C.  J.,  June  6,  1800. 

[Reported  in  3  Espinasse,  158.] 

This  was  an  action  of  assumpsit  to  recover  the  amount  of  a  bill  of 
exchange  drawn  by  the  defendant  Morrice  on  Siardet  &  Co.,  in  favor 
of  Barbier  Bobbier  &  Co.,  and  indorsed  to  the  plaintiff. 

The   defendant  was  a  foreigner  :  he  had  no   notice   of    the  non- 

■■  Ray  V.  Smith,  17  Wall.  411,  accord. 

See  Brown  v.  Maffey,  15  East,  216,  222;  Bayley,  Bills  (6th  ed.),  306.— Ed. 
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payment  by  the  acceptors  ;  but,  being  asked  to  pay  the  bill,  he  said, 
"  I  am  not  acquainted  with  your  laws ;  if  I  am  bound  to  pay  it,  I  will." 

Gibbs,  for  the  plaintiff.  The  money  was  in  the  hands  of  Siardet  & 
Co.  at  the  time  of  the  demand  made  on  the  defendant :  the  plaintiff 
might  have  had  it  from  them  at  any  time.  The  principle  upon  which 
notice  has  been  held  to  be  necessary  to  be  given  to  the  drawer  is  that 
he  may  receive  a  prejudice  from  the  want  of  notice,  as  he  might  take 
his  effects  out  of  the  hands  of  the  drawee  :  if,  therefore,  I  can  show 
that  no  prejudice  whatever  arose  to  the  drawer  from  the  want  of 
notice,  that  shall  dispense  with  the  necessity  of  it.  If  the  plaintiff  is 
not  allowed  to  go  into  this  kind  of  evidence,  the  drawer  must  hold 
the  money  received  from  the  payee  as  the  consideration  of  the  bill, 
without  the  possibility  Bf  its  ever  being  recovered. 

LoKD  Kenyon.  I  cannot  hold  the  law  to  be  so.  The  only  case  in 
which  notice  is  dispensed  with  is  where  there  are  no  effects  of  the 
drawer  in  the  drawee's  hands.  This  would  be  extending  the  rule  still 
further  than  ever  has  been  done,  and  opening  new  sources  of  litigation, 
in  investigating  whether  in  fact  the  drawer  di(^  receive  a  prejudice 
from  the  want  of  notice  or  not. 

The  evidence  was  therefore  rejected,  and  the  plaintiff  was  non- 
suited.-' 


PORTHOUSE  V.  PARKER  and  Othbbs. 

At  Nisi  Peius,  cokam  Lord  Ellenboeough,  C.  J.,  Decbmbee  14, 

1807. 

[Reported  in  1  Campbell,  82.] 

This  was  an  action  against  the  drawers  of  a  bill  of  exchange  for 
£461  3s.  at  the  suit  of  the  payee. 

The  bill  purported  to  be  drawn  by  one  Wood,  as  the  agent  of 
George,  James,  and  John  Parker,  upon  John  Parker.  There  was  no 
proof  that  Wood  had  authority  from  the  defendants  to  draw  the  bill ; 
but  a  witness  swore  that  he,  as  the  agent  of  John  Parker,  the  drawee 
and  one  of  the  defendants,  had  accepted  it  on  his  account. 

LoED  Ellenboeough  held  that  the  bill  having  been  accepted  by 
order  of  one  of  the  defendants,  this  was  sufficient  evidence  of  its 
having  been  regularly  drawn ;  and,  further,  that  the  acceptor  being 
likewise  a  drawer,  there  would  be  no  occasion  for  the  plaintiff  to  prove 

'  Hill  V.  Martin,  12  Mart.  177,  accord.  —  Ed. 
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that  the  defendants  had  received  express  notice  of  the  dishonor  of 
the  bill,  as  this  must  necessarily  have  been  known  to  one  of  them, 
and  the  knowledge  of  one  was  the  knowledge  of  all. 

Verdict  for  the  plaintiff} 


BLACKHAN"  V.  DOREK 

At  Nisi  Prius,  cokam  Lokd  Ellenboeough,  C.  J.,  Dbcembee  4, 

1810. 

[Reported  in  2  Campbell,  503.] 

Action  against  the  defendant,  as  drawer  of  a  bill  of  exchange  for 
£250,  dated  Kingston,  Jamaica,  October  1,  1809,  on  Messrs.  tlunter  & 
Co.,  in  London,  at  six  months  after  sight. 

The  bill  was  refused  acceptance. 

To  excuse  the  sending  of  notice  of  the  dishonor  of  the  bill  to  the 
defendant,  the  plaintiff  called  a  clerk  of  the  drawees,  who  stated  that 
when  it  was  presented  they  had  produce  in  their  hands  belonging  to 
him  to  the  amount  of  about  £1,500 ;  but  that  he  owed  them  £10,000 
or  £11,000,  and  that  they  had  appropriated  the  effects  in  their  hands 
to  go  in  satisfaction  of  this  debt. 

LoED  Ellenboeough.  If  a  man  draws  upon  a  house  with  whom 
he  has  no  account,  he  knows  that  the  bill  will  not  be  accepted  :  he  can 
suffer  no  injury  from  want  of  notice  of  its  dishonor,  and  therefore  he 
is  not  entitled  to  such  notice.  But  the  case  is  quite  otherwise  where 
the  drawer  has  a  fluctuating  balance  in  the  hands  of  the  drawee. 
There   notice   is   peculiarly   requisite.     Without   this,   how   can  the 

1  Rhett  V.  Poe,  2  How.  457  ;  New  York  Co.  u.  Selma  Bank,  51  Ala.  805 ;  Fuller 
V.  Hooper,  3  Gray,  334  ;  Gowan  v.  Jackson,  20  Johns.  176  ;  Taylor  w.  Young,  3  Watts, 
339  (semble)  ;  West  Bank  v.  Fulmer,  3  Barr,  399 ;  Harwood  v.  Jarvis,  5  Sneed,  375 
{semble},  accord. 

Conf.  Poland  v.  Boyd,  23  Pa.  476. 

But  the  fact  that  one  of  the  parties  to  a  bill  occupies  the  double  position  of 
drawer  and  drawee  does  not  excuse  the  want  of  presentment.  Dwiglit  v.  Scovil, 
2  Conn.  654.  A  bill  in  which  the  drawer  and  drawee  are  the  same  person  being  in 
effect  a  promissory  note.  Miller  v.  Thomson,  supra,  Vol.  I.  p.  138,  notice  of  its  dis- 
honor to  the  drawer  is  of  course  superfluous  :  Roacli  v.  Ostler,  1  M.  &  Ry.  120 ; 
Dennis  v.  Table  Co.,  10  Cal.  369;  Bailey  v.  South-western  Bank,  11  Pla.  206  ;  Ray- 
mond V.  Mann,  45  Tex.  301  ;  and  under  the  anomalous  doctrine  tliat  the  maker  of  a 
note  must,  like  an  ordinary  debtor,  seek  his  creditor,  the  drawer  of  such  a  bill  may 
also  be  charged  without  presentment :  Bailey  v.  South-western  Bank,  sujira  ;  Indiana 
R.R.  u.  Davis,  20  Ind.  6  (overruling  several  prior  eases  in  Indiana) ;  Maux  Ferry 
Co.  V.  Branegan,  40  Ind.  361 ;  Fairchild  v.  Ogdensburg  R.R.,  15  N.  Y.  337  ;  Mobley 
V.  Clark,  28  Barb.  390.  —  Ed. 
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drawer  know  that  credit  has  been  refused  to  him,  and  that  his  bill 
has  been  dishonored  ?  It  is  said  here  that  the  effects  in  the  hands  of 
the  drawees  were  all  appropriated  to  discharge  their  own  debt ;  but 
that  appropriation  should  appear  by  writing,  and  the  defendant  should 
be  a  party  to  it.  I  wish  that  notice  had  never  been  dispensed  with, 
and  then  we  should  not  have  been  troubled  with  investigating  accounts 
between  drawer  and  drawee.  I  certainly  will  not  relax  the  rule  still 
farther,  which  I  should  do,  if  I  were  to  hold  that  notice  was  un- 
necessary in  the  present  instance.  Plaintiff  nonsuited. 


HAMMOND  AND  Otheks  v.  DUFRENE. 

At  Ktsi  Peius,  coka.m  Lord  Ellenboeough,  C.  J.,  Decembee  16, 

1811. 

[Reported  in  3  Campbell,  145.] 

This  was  an  action  on  a  bill  of  exchange  for  £301  17s.  10c?.,  dated 
25th  April,  1811,  drawn  by  the  defendant  upon  and  accepted  by 
Messrs.  Dufrene  &  Penny,  payable  at  three  months  after  date. 

To  excuse  the  proof  of  notice  to  the  defendant  of  the  dishonor  of 
the  bill,  one  of  the  acceptors  was  called,  who  stated  that  when  the 
bill  was  drawn  and  accepted  they  had  no  effects  of  the  drawer  in  their 
hands,  but  that,  before  the  bill  became  due,  he  paid  a  sum  of  £400 
on  their  account. 

Park,  for  the  plaintiff,  insisted  that  this  was  an  accommodation  bill, 
and  that  the  drawer  therefore  was  not  entitled  to  notice  of  its  dis- 
honor. 

Lord  Ellenborotjgh.  I  think  the  drawer  has  a  right  to  notice  of 
the  dishonor  of  a  bill,  if  he  has  effects  in  the  hands  of  the  acceptor  at 
any  time  before  it  becomes  due.  In  that  case,  he  may  rensonnbly 
expect  that  the  bill  will  be  regularly  paid,  and  he  may  be  prejudiced 
by  receiving  no  notice  that  it  is  dishonored.  I  am  aware  that  the 
inquiry  h.is  generally  been  as  to  the  state  of  accounts  between  the 
drawer  and  drawee  when  the  bill  was  drawn  or  accepted  ;  but  I  con- 
ceive the  whole  period  must  be  looked  to  from  the  drawing  of  the 
bill  till  it  becomes  due,  and  that  notice  is  requisite  if  the  drawer  has 
effects  in  the  hands  of  the  drawee  at  any  time  during  that  interval. 
Therefore,  if  the  defendant  in  this  case  paid  a  sum  of  money  for 
Messrs.  Dufrene  and  Penny  before  the  28th  July,  you  must  ])rove  that 
he  had  due  notice  it  was  not  paid  on  that  day  by  the  acceptors. 

The  case  was  afterwards  brought  before  the  court,  but  the  direction 
of  the  judge  at  Nisi  Prius  upon  this  point  was  not  questioned. 
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THACKRAY  v.  BLACKETT. 

At  Nisi  Pritjs,  coram  Lord  Ellbnborough,  C.  J.,  January  11, 

1812. 

\Reporied  in  3  Campbell,  164.] 

This  was  an  action  on  two  bills  of  exchange  drawn  by  the  defendant 

on  Preston  &  Sons,  payable  to  his  own  order,  and  indorsed  by  him 
to  the  pl.iintiff.  The  first  for  £1,833  7s.  was  dated  10th  October, 
1809,  the  other  for  £1,835  18s.  M.  the  17th  of  October,  1809,  and  both 
were  at  six  months  after  date. 

After  the  bills  had  been  accepted  and  indorsed,  and  some  time 
before  either  was  due,  they  were  left  for  payment  with  the  acceptors, 
who  by  mistake  destroyed  them.  The  plaintiff  immediately  gave 
notice  of  this  circumstance  to  the  defendant,  and  required  him,  as 
drawer,  to  gi\e  new  bills  in  their  stead  according  to  the  statute  9  & 
10  Wm.  III.  c.  17.  This  the  defendant  refused  to  do.  In  a  few  days 
after,  Preston  &  Sons  became  insolvent.  The  bills,  however,  as  they 
respectively  became  due,  were  presented  for  payment ;  but  no  regular 
notice  was  sent  to  the  defendant  of  their  dishonor.  The  bills  were 
drawn  merely  for  the  defendant's  accommodation ;  but,  before  they 
became  due,  he  had  contracted  engagements  on  account  of  Preston  & 
Sons  to  the  amount  of  about  £1,000,  and  they  were  so  much  indebted 
to  him  at  the  time  when  they  stopped  payment.  The  objection  being 
taken  that  the  defendant  was  discharged  for  want  of  due  notice  of 
the  dishonor  of  the  bills, 

The  Attorney- General,  for  the  plaintiff,  contended  that  under  the 
circumstances  of  the  case  no  such  notice  was  necessary.  Before  the 
bills  were  due,  the  defendant  was  informed  they  were  destroyed  ;  and, 
being  likewise  aware  that  the  acceptors  were  insolvent,  he  must  have 
known  perfectly  well  that  they  could  not  be  paid.  Notice  of  the  dis- 
honor of  the  bills  would  have  given  him  no  information,  and  he  could 
not  possibly  have  suffered  any  prejudice  from  the  want  of  it.  At  any 
rate,  the  objection  could  only  apply  to  the  first  bill ;  for  that  alone 
would  absorb  the  whole  balance  due  from  the  acceptors,  and  leave  the 
other  a  pure  accommodation  bill  from  its  date  till  the  moment  it 
became  due. 

LoitD  Ellenborough.  It  is  well  settled  that  the  insolvency  or 
bankruptcy  of  the  acceptor  does  not  dispense  with  due  notice  of  the 
dishonor  of  the  bill  being  given  to  the  drawer.^     Then,  does  it  make 

'  Nicholson  v.  Gouthit,  2  H.  Bl.  609  ;  Kussel  v.  Langstaffe,  2  Doug.  514;  Bowes  v. 
Howe,  5  Taunt.  30;  Boultbee  v.  Stubbs,  18  Ves.  21  (semhle);  Esdaile  v.  Somerby,  11 
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any  difference  in  this  case  that  the  bills  were  destroyed  before  they 
became  due  ?  I  think  not ;  for  they  might  still  have  been  paid  with 
or  without  an  indemnity,  and  the  defendant,  not  hearing  that  they 
were  dishonored,  might  have  been  prevented  from  pressing  his  remedy 
against  the  acceptors.  The  excuse  of  want  of  effects  in  their  hands,  I 
think,  is  equally  unavailing  as  to  both  bills.  I  cannot  make  any  dis- 
tinction between  the  two.  If  there  was  an  open  account  between  the 
parties,  and  the  acceptors  were  indebted  in  any  sum  to  the  drawer 
before  the  bills  became  due,  I  cannot  say  that  he  must  necessarily 
have  been  aware  beforehand  that  either  of  them  would  be  dishonored. 
Judges  of  great  authority  have  doubted  of  the  propriety  of  the  rule 
laid  down  in  Bickerdike  v.  BoUman ;  and  I  certainly  will  not  give  it 
any  extension.  Plaintiff  nonsuited. 

In  the  ensuing  term,  the  Attorney-General  was  refused  a  rule  to 
show  cause  why  there  should  not  be  a  new  trial,  all  the  judges  being 
of  opinion  that  the  defendant  was  entitled  to  notice  of  the  dishonor 
of  both  bills. 


RUCKER  AND  Others  v.  HILLER. 
In  the  King's  Bench,  June  2,  1812. 

[Reported  in  16  East,  43.] 

Taddt  moved  to  set  aside  a  nonsuit  in  this  case,  and  stated  that  the 
plaintiffs  sued  as  indorsees  of  a.  bill  of  exchange  against  the  drawer ; 
and  at  the  trial  before  Lord  Ellenborough,  C.  J.,  at  Guildhall,  were 
nonsuited,  for  want  of  proving  notice  to  the  drawer  of  the  non-accept- 
ance of  the  bill  by  the  drawee  ;  it  appearing  that  the  drawer,  tho\igh 
he  had  no  effects  in  the  drawee's  hands  at  the  time  of  drawing  the 
bill,  or  when  it  was  presented  for  acceptance,  had  yet  drawn  in  ex- 
pectation of  funds  in  time  to  satisfy  the  bill,  having  shipped  goods 
upon  his  own  account,  which  were  on  their  way  to  the  drawee,  but 
not  having  remitted  to  him  the  bills  of  lading  or  invoices ;  in  conse- 

East,  114;  Smith  v.  Becket,  13  East,  187;  Whitfield  ^.  Savage,  2  B.  &  P.  277;  Ex 
parte  Rohde,  Mont.  &  M.  430 ;  Hightower  v.  Ivy,  2  Port.  (Ala.)  308  ;  Seaford  Bank 
V.  Connoway,  4  Houst.  206 ;  Clair  v.  Barr,  2  A.  K.  Marsh.  255  ;  Gower  v.  Moore, 
25  Me.  16;  Hunt  v.  Wadleigh,  2B  Me.  271;  Armstrong  u.  Thruston.  11  Md.  148; 
Sanford  K.  Dillaway,  10  Mass.  52;  Crossen  u.  Hutchinson,  9  Mass.  205;  Farnum  ;;. 
Fowle,  12  Mass.  92  ;  Lawrence  v.  Langley,  14  N.  H.  70;  Benedict  u.  Caffe,  5  Duer, 
226;  Denny  v.  Palmer,  5  Ired.  610;  Barton 'i-.  Baker,  1  S.  &  R.  334;  AUwood  v. 
Haseldon,  2  Bail.  457  ;  Nash  v.  Harrington,  2  Aik.  9  ;  Wilson  v.  Senier,  14  Wis.  380, 
accord. 

Stothart  V.  Parker,  1  Tenn.  260,  contra.  —  Ed. 
VOL.  II.  30 
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quence  of  which  the  drawee  had  returned  the  bill  when  presented 
to  him,  marked  "  no  effects."  This  notification,  he  contended,  dis- 
pensed with  the  necessity  of  giving  notice  of  the  dishonor,  to  the 
drawer,  as  it  would  have  been  nugatory  to  give  notice.  \_Iieader, 
who  was  counsel  for  the  defendant  at  the  trial,  observed  that  the  fact 
had  turned  out  to  be  that  the  drawee  had  refused  to  take  to  the  goods 
because  they  were  damaged.] 

Lord  Ellenborough,  C.  J.  Where  the  drawer  draws  his  bill  on 
the  hona  fide  expectation  of  assets  in  the  hands  of  the  drawee  to 
answer  it,  it  would  be  carrying  the  case  of  Bickerdike  v.  Bollraan 
further  than  has  ever  been  done,  if  he  were  not  at  all  events  entitled 
to  notice  of  the  dishonor.  And  I  know  the  opinion  of  my  Lord  Chan- 
cellor to  be  that  the  doctrine  of  that  case  ought  not  to  be  pushed 
further.  The  case  is  very  different  where  the  party  knows  that  he 
has  no  right  to  draw  the  bill.  There  are  many  occasions  where  a 
drawee  may  be  justified  in  refusing  from  motives  of  prudence  to  accept 
a  bill,  on  which  notice  ought  nevertheless  to  be  given  to  the  drawer  ; 
and,  if  we  were  to  extend  the  exception  further,  it  would  come  at  last 
to  a  general  dispensation  with  notice  of  the  dishonor  in  all  cases  where 
the  drawee  had  not  assets  in  hand  at  the  very  time  of  presenting  the 
bill,  and  thus  get  rid  of  the  general  rule  requiring  notice,  than  which 
nothing  is  more  convenient  in  the  commercial  world.  A  bona  fide 
reasonable  expectation  of  assets  in  the  hands  of  the  drawee  has  been 
several  times  held  to  be  suiEoient  to  entitle  the  drawer  to  notice  of 
the  dishonor,  though  such  expectation  may  ultimately  have  fiiiled  to 
be  realized.  We  held  this  opinion  in  the  case  of  Brown  v.  Maffey '  so 
lately  as  in. last  Hilary  term,  and  cannot  rescind  our  determinations. 
If  we  are  still  supposed  to  be  in  an  error,  the  plaintiffs  may  bring 
another  action,  and  tender  a  bill  of  exceptions. 

Baylet,  J.  The  general  rule  requires  notice  of  the  dishonor  to  be 
given  in  due  time  to  the  drawer ;  and  it  lay  upon  the  plaintiffs  to  show 
that  he  could  not  possibly  be  injured  by  the  want  of  it.  It  would  be 
somewhat  hard  to  call  upon  a  drawer  towards  the  end  of  six  years 
after  the  bill  was  given,  and,  when  he  objected  that  he  had  no  notice  of 
the  dishonor,  to  tell  him  that  he  had  no  effects  in  the  drawee's  hands 
at  the  time  when  the  bill  was  presented,  though  they  might  have 
come  to  his  hands  the  very  day  after,  and  the  drawer  might  have  set- 
tled his  accounts  with  the  drawee  in  the  mean  time  upon  the  presump- 
tion that  the  bill  was  paid. 

Per  Curiam.    Rule  refused.''' 

1  15  East,  216. 

^  In  accordance  with  the  decision  of  the  principal  case,  it  is  well  settled  that  due 
presentment  to  the  drawee  or  acceptor,  and  notice  of  disiionor  to  the  drawer,  are 
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LEACH  V.  HEWITT. 
In  thb  Common  Pleas,  Febbttakt  4,  1813. 

[Reported  in  4  Taunton,  731.] 

This  was  an  action  upon  a  bill  of  exchange  purporting  to  be  dated 
from  the  Northampton  Bank,  Sept.  22,  1811,  and  to  be  drawn  by  W. 
Crooke,  as  agent  for  Rogers,  Crooke,&  Company,  upon  and  purporting 
to  be  accepted  by  Rogers  &  Co.,  83  Lombard  Street,  in  favor  of  the 
defendant  or  order.  Upon  the  trial  of  the  cause  at  the  London  sit- 
tings after  Hilary  term,  1812,  before  Mansfield,  C.  J.,  it  appeared  that 
the  bill  had  been  indorsed  by  Hewitt,  at  the  request  of  a  person  named 
Cattle,  who  had  passed  it  to  Robson,  who  had  passed  it  to  Percy,  who 
transferred  it  to  the  plaintiff  for  a  valuable  consideration,  viz.,  in  pay- 
ment for  some  wine.  When  the  bill  was  due,  Dawson  &  Co.,  the 
bankers  of  the  plaintiff,  attempted  to  present  it  for  payment  according 
to  the  direction,  but  found  no  such  house  as  Rogers  &  Co.  in  Lombard 
Street,  nor  upon  inquiry  was  there  any  such  house  as  Rogers,  Crooke, 
&  Co.  constituting  the  Northampton  Bank,  and  the  bill  was  a  mere 
fabrication  of  Cattle's,  who  assumed  the  style  of  Rogers,  Crooke,  & 
Co.,  for  the  purpose  of  fraud.  After  four  days,  the  holder  found  the 
defendant,  who  lived  in  Clerkenwell,  and  at  first  denied  his  signature, 
but  afterwards  confessed  it.  The  officer  had  no  difficulty  in  finding 
him  to  arrest.  The  defence  was  that  he  had  not  had  due  notice  of 
the  dishonor  of  the  bill.  On  the  other  hand,  it  was  urged  that  the 
defendant  had  taken  the  bill  without  consideration,  and  therefore  was 
not  entitled  to  notice,  inasmuch  as  the  drawer,  who  was  a  fictitious 
person,  clearly  had  no  value  in  the  acceptor's  hands,  who  was  also  a 
fictitious   person.     There  was   no  evidence  that  the  defendant  was 

indispensable  wherever  the  drawer  has  reasonable  ground  to  expect  the  bill  will  be 
paid,  notwithstanding  the  fact  that  he  has  no  assets  in  the  drawee's  hands.  See  Orr 
V.  Maginnis,  7  East,  359 ;  Clegg  v.  Cotton,  3  B.  &  P.  239 ;  Robins  v.  Gibson,  3  Camp. 
334;  Spooner  v.  Gardiner,  Ey.  &  M.  84;  Lafitte  v.  Slatter,  6  Bing.  623;  Williams  v. 
Brashear,  19  La.  370 ;  Campbell  v.  Pettengill,  7  Greenl.  126  {semble) ;  Drear  v.  Mac- 
Donald,  9  Gill,  350 ;  Grosvenor  v.  Stone,  8  Pick.  79;  Ritchie  v.  McCoy,  21  Miss.  541 ; 
Dunbar  v.  Tyler,  44  Miss.  1 ;  Adams  a.  Darby,  28  Mo.  162 ;  Robinson  v.  Ames,  20 
Johns.  146,  in  which  cases  due  presentment  and  notice  were  held  necessary ;  and 
Claridge  v.  Dalton,4  M.  &  Sel.  226;  Rhett  v.  Foe,  2  How.  457;  Valk  .-.  Simmons, 
4  Mas.  113;  Eichelberger  v.  Finley,  7  Har.  &  J.  381 ;  Schuchardt  v.  Loney,  36  Md. 
590 ;  Fuller  v.  Hooper,  3  Gray,  334 ;  Sutcliffe  v.  McDowell,  2  N.  &  McC.  251,  in 
which  cases  presentment  and  notice  were  held  unnecessary. 

Conf.  Foard  <;.  Womack,  2  Ala.  368 ;  Tarrer  v.  Nance,  5  Ala.  712 ;  Mobley  v. 
Clark,  28  Barb.  890 ;  Harwood  v.  Jarvis,  5  Sneed,  575.  —  Ed. 
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party  to  the  fraud.  Mansfield,  C.  J.,  directed  the  jury  that,  if  the 
defendant  were  a  party  to  the  fraud,  he  waa  not  entitled  to  notice  ; 
but  that  if  his  conduct  was  not  fraudulent,  but  he  took  the  bill  inno- 
cently, he  was  entitled  to  notice  :  whereupon,  the  jury  found  that  the 
defendant  was  not  privy  to  the  fraud.  The  plaintiff  was  nonsuited 
for  want  of  notice. 

Vcntffhan,  Serjt.,  in  Easter  term,  1812,  obtained  a  rule  nisi  to  set 
aside  the  nonsuit  and  have  a  new  trial,  upon  the  authority  of  De  Berdt 
V.  Atkinson,^  where  Buller,  J.,  lays  it  down  that  the  rule  requiring 
notice  is  only  applicable  to  the  case  of  fair  transactions,  where  the  bill 
or  note  has  been  given  for  value,  in  the  ordinary  course  of  trade.  It 
was  said  that  the  insolvency  of  the  drawer  did  not  take  away  the 
necessity  of  notice :  that  was  true  where  value  had  been  given,  but  no 
further.  Tn  that  case,  it  was  plain  that  the  defendant  had  lent  his 
name  merely  to  give  credit  to  the  note,  and  was  not  an  indorser  in 
the  common  course  of  business. 

Hest,  Serjt.,  now  showed  cause  against  this  rule.  The  bill  was  a 
fraudulent  transaction,  but  the  defendant  was  no  party  to  the  fraud. 
The  officer  found  him  without  difficulty.  The  plaintiff  knew  his  abode 
four  days  after  the  bill  became  due ;  and,  with  diligence  applied  at  an 
earlier  period,  the  plaintiff  might  have  found  him  in  time  to  give  him 
due  notice  of  the  dishonor  of  the  bill.  The  indorser  was  entitled  to 
notice,  unless  he  had  been  implicated  in  the  fraud,  which  the  jury  had 
expressly  disaffirmed. 

Vaughan,  in  support  of  his  rule,  contended,  first,  that  the  evidence 
showed  that  the  defendant  was  imjjlicated  in  the  fraud,  since  he  had 
been  prevailed  on,  as  he  himself  declared,  by  Crooke,  to  put  his  name 
on  the  bill.  Secondly,  even  if  he  were  not,  the  drawer  and  acceptor 
being  non-entities,  he  was  not  injured  by  the  want  of  notice,  and 
therefore  was  not  entitled  to  insist  upon  it  as  a  defence.  But,  further, 
if  he  was  entitled  to  notice,  he  had  dispensed  with  it  by  not  having  a 
known  residence.  In  the  case  of  Bateman  v.  Joseph,^  it  was  deter- 
mined that,  if  the  holder  cannot  find  the  indorser's  place  of  residence, 
he  needs  not  to  give  him  notice. 

Majstsfibld,  C.  J.  It  is  the  defendant's  own  fault  if  he  has  indorsed 
a  bill  of  persons  who  cannot  answer  over  to  him,  and  he  must  be  the 
sufferer  thereby,  but  he  has  only  placed  himself  in  the  common  situ- 
ation of  an  indorser.  It  appears  that  the  plaintiff  knew  where  to  find 
him  after  the  fourth  day. 

Chambre,  J.  Mr.  Barnes,  the  learned  editor  of  my  brother  Bayley's 
work  on  Bills  of  Exchange,  has  subjoined  in  p.  136  a  very  sensible 
note  upon  the  case  of  De  Berdt  v.  Atkinson.  He  says  :  "  The  court 
1  2  H.  Bl.  336.  2  12  East,  433. 
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appear  to  have  proceeded  on  a  misapplication  of  the  rule  which 
obtains  as  to  accommodation  acceptances :  in  those  cases,  the  drawer, 
being  himself  the  real  debtor,  acquires  no  right  of  action  against  the 
acceptor  by  paying  the  bill,  and  suffers  no  injury  from  want  of  notice 
of  non-payment  by  the  acceptor.  But  in  this  case  the  maker  was  the 
real  debtoi-,  and  the  payee  a  mere  surety,  having  a  clear  right  of 
action  against  the  maker  upon  paying  the  note,  and  therefore  entitled 
to  notice,  to  enable  him  to  exert  that  right." 

GiBBS,  J.  The  indorser  undertakes  to  pay,  if  those  who  ought  to 
pay  do  not.  Therefore,  he  is  entitled  to  notice,  that  he  may  have  his 
remedy  against  them.  Mule  discharged} 


PHIPSON  V.  KNELLER. 

At  Nisi  Pejus,  coeam  Loed  Ellestboeotjgh,  C.  J.,  Decembee  14, 

1815. 

[Reported  in  1  Starkie,  116.] 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  drawer. 

Three  days  before  the  bill  became  due,  Kneller,  the  drawer,  upon 
inquiry  made  by  the  holder,  told  him  that  the  bill  when  due  would 
not  be  paid  by  the  acceptor,  and  said  he  would  not  give  his  own 
address,  but  would  call  in  a  few  days  and  inquire  whether  the  bill  had 
been  paid  or  not. 

Loed  Ellenboeough.  No  legal  proposition  can  be  more  clear  than 
that  where  a  party  says,  my  residence  is  immaterial,  I  will  inquire 
whether  the  bill  is  paid,  he  thereby  takes  upon  himself  the  onus  of 
making  inquiry  and  dispenses  with  notice. 

Verdict  for  the  plaintiff.'' 

1  See  BurriU  v.  Smith,  7  Pick.  291;  Collier  v.  Budd,  7  Mo.  485;  Farmers'  Bank 
V.  Van  Meter,  4  Rand.  653. 

The  infancy  of  the  acceptor  or  maker  of  course  forms  no  excuse  for  non-present- 
ment of  a  bill  or  note.     Wyman  v.  Adams,  12  Cush.  210.  —  Ed. 

2  Brett  V.  Levett,  13  East,  213 ;  Hill  v.  Heap,  Dow.  &  Ry.  N.  P.  57  ;  Burgh  v. 
Legge,  5  M.  &  W.  418  ;  Union  Bank  v.  Hyde,  6  Wheat.  572 ;  Sigerson  v.  Mathews,  20 
How.  496 ;  Fisher  v.  Price,  37  Ala.  407  ;  Lary  u. Young,  13  Ark.  401 ;  Minturn  v.  Fisher, 
7  Cal.  573 ;  Mills  v.  Beard,  19  Cal.  158 ;  Norton  v.  Lewis,  2  Conn.  478 ;  Havens  i . 
Talbott,  11  Ind.  323  ;  First  Bank  v.  Ryerson,  23  Iowa,  508  ;  Wall  v.  Bry,  1  La.  An. 
312;  Ball  «.  Greaud,  14  La.  An.  305;  Marshall  v.  Mitchell,  35  Me.  221;  Duvall 
V.  Farmers'  Bank,  7  Gill  &  J.  44 ;  Barker  v.  Parker,  6  Pick.  80  ;  Gilbert  v.  Den- 
nis, 3  Met.  495;  Gove  v.  Vining,  7  Met.  212;  Whitney  v.  Abbot,  5  N.  H.  378; 
Amoskeag  Bank  v.  Moore,  37  N.  H.  539;  Leffingwell  v.  White,  1  Johns.  Cas. 
99  ;  Leonard  v.  Gary,  10  Wend.  504 ;  Spencer  v.  Harvey,  17  Wend.  489 ;  Coddington 
».  Davis,  1  Comst.  186 ;  Sheldon  v.  Chapman,  31  N.  Y.  644 ;  Purchase  v.  Mattison, 
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CORY  Am)  Others  v.  SCOTT. 
In  the  King's  Bench,  June  3,  1820. 

[Reported  in  3  Bamewall  Sf  Alderson,  619.] 

Assumpsit.  The  plaintiffs  were  indorsees  of  the  following  bill  of 
exchange  drawn  by  the  defendant,  and  dated  March  6,  1819:  — 

"  Three  months  after  date,  pay  to  my  order  the  sum  of  two  hundred 
and  twelve  pounds  sixteen  shillings  and  sixpence,  for  machinery. 

"  G.  Scott. 
"  To  Mr.  John  Gordon,  17  Finch  Lane,  Cornhill." 

The  bill,  having  been  accepted  by  Gordon,  was  indorsed  by  the  de- 
fendant to  R.  Lough  &  Co.,  and  by  them  to  the  plaintiffs.  It  appeared 
uy)on  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  last 
Michaelmas  term,  that  the  bill  was  drawn  for  the  accommodation  of 
Lough  &  Co.,  and  that  neither  the  defendant  nor  Lough  &  Co.  had 
any  effects  in  the  hands  of  Gordon  the  acceptor,  who  was  a  stranger  to 
the  defendant,  and  had  accepted  the  bill  solely  for  the  accommodation 
of  Lough  &  Co.  No  notice  of  the  dishonor  of  the  bill  was  given  to 
the  defendant.  The  declaration,  after  stating  the  default  of  Gordon 
the  acceptor  to  pay  the  bill  when  due,  contained  an  averment,  as  fol- 
lows :  "  of  which  said  several  premises  the  defendant  afterwards,  to 
wit,  &c.,  had  notice."  These  facts  having  appeared,  the  Lord  Chief 
Justice  was  of  opinion  that  the  plaintiff  must  be  nonsuited  in  con- 
sequence of  no  notice  having  been  given  of  the  dishonor  of  the 
bill.  Gurney,  in  last  Hilary  term,  in  pursuance  of  leave  reserved 
to  him  at  the  trial,  moved  to  set  aside  this  nonsuit  and  to  enter  a 
verdict  for  the  plaintiff,  on  the  ground  that  notice  was  not  in  this 
case  necessary ;  and  he  cited  Bickerdike  v.  BoUman  ^  and  Wahvyn  v. 
St.  Quintin.^ 

6  Duer,  587 ;  Jacks  v.  Darrin,  3  E.  D.  Sm.  567  ;  Taylor  v.  French,  4  E.  D.  Sm.  458  ; 
Bruce  v.  Lytle,  13  Barb.  163  ;  Sheldon  v.  Horton,  43  N.  Y.  98 ;  Hunter  v.  Hook,  64 
Barb.  468;  WiUiams  v.  Brobst,  10  Watts,  111 ;  Scott  v.  Greer,  10  Barr,  103;  Eidge- 
way  V.  Day,  13  Pa.  208  ;  Scull  v.  Mason,  43  Pa.  99  ;  Lilley  v.  MiUer,  2  N.  &  McC.  257, 
accord. 

See,  to  the  same  effect,  Prideaux  v.  Collier,  2  Stark.  57;  Miranda  v.  City  Bank, 
6  La.  740 ;  Peirce  v.  Whitney,  29  Me.  188 ;  Grant  v.  Spencer,  1  Montana,  136 ; 
Cayuga  Bank  v.  Dill,  5  Hill,  403,  in  which  cases  the  language  or  conduct  of  the 
drawer  or  indorser  was  held  not  to  amount  to  a,  dispensation  of  presentment  and 
notice.  —  Ed. 

1  1  B.  &  P.  652. 
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Header  now  showed  cause.  It  is  not  necessary,  perhaps,  to  discuss 
the  question  whether  in  this  case  notice  of  dishonor  was  requisite;  for 
by  the  form  of  the  declaration  the  plaintiffs  have  made  it  incumbent 
on  themselves  to  prove  it,  for  they  have  expressly  stated  that  the  de- 
fendant had  notice.  In  Orr  v.  Maginnis  '  and  Legge  v.  Thorpe,''  which 
were  both  cases  where  the  necessity  of  notice  was  sought  to  be  dis- 
pensed with,  special  averments  were  introduced  into  the  declaration 
for  that  purpose.  A  party  must  declare  either  p,ccording  to  the  fact 
or  the  legal  effect,  but  neither  is  done  here ;  for  the  want  of  effects  in 
the  acceptor's  hands  amounts  to  an  excuse  for  not  giving  notice,  but 
not  to  notice.  The  case  of  Reeson  v.  Pigott'  seems  to  have  gone  on 
this  principle.  There  the  proof  that  the  drawer  could  not  be  found, 
which  would  be  a  valid  excuse  for  non-presentment,  was  held  not 
to  be  sufficient  in  a  case  where  the  declaration  contained  an  averment 
of  presentment.  The  proof  of  a  subsequent  promise  is  sufficient ;  for 
that  affords  evidence  of  the  truth  of  all  the  allegations  in  the  declara- 
tion being  tantamount  to  an  admission  by  the  party.  As  to  the 
necessity  of  notice  of  dishonor  in  this  case,  it  may  be  observed  that  the 
decision  in  Bickerdike  v.  Bollman  has  been  much  regretted.  The  court 
will  not  therefore  feel  inclined  to  extend  it.  The  present  case  does 
not  come  within  it.  In  Bickerdike  v.  Bollman,  no  possible  detriment 
could  arise  to  the  drawer  from  the  vant  of  notice ;  but  here  much 
damage  might  result  from  it,  for  the  drawer  has  in  this  case  a  remedy 
over  against  Lough  &  Co.  Besides,  although  he  knew  that  he  had  no 
effects  in  Gordon's  hand,  it  does  not  appear  that  he  knew  that  Lough 
&  Co.  had  not ;  and  if  he  had  a  reasonable  expectation  that  the  bill 
when  presented  would  be  paid,  either  from  the  funds  of  Lough  &  Co. 
or  his  own,  it  is  sufficient  to  entitle  him  to  notice  of  dishonor.  It 
must  be  admitted  that  it  is  difficult,  if  not  impossible,  to  distinguish 
this  case  from  that  of  Walwyn  v.  St.  Quintin ;  but  that  case  requires 
further  consideration. 

Crurney  and  Tindal,  in  support  of  the  rule.  The  cases  of  Orr.  v. 
Maginnis  and  Thorpe  v.  Legge  are  not  decisive  upon  the  point  for 
which  they  are  cited.  In  those  cases,  special  averments  were  intro- 
duced ;  but  that  does  not  show  those  special  averments  to  have  been 
necessary.  In  Lundie  v.  Robertson,^  the  declaration  contained  all  the 
averments  of  presentment,  &c. ;  and  the  plaintiff  recovered,  although 
no  proof,  except  a  subsequent  promise  to  pay  the  bill,  was  given  in 
evidence.  Here  notice  was  unnecessary  ;  and  the  rule  is,  that  where 
an  allegation  is  unnecessary,  it  may  be  struck  out,  and  needs  not  be 

I  7  East,  359.  2  12  East,  171. 

«  Bayley  on  Bills,  187,  ed.  Barnes.  *  7  East,  231. 
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proved  ;  and  Boulager  v.  Talleyrand  ^  is  an  authority  expressly  in  point. 
As  to  the  other  point,  where  a  drawer  having  no  effects  in  the 
acceptor's  hands  draws  upon  him,  he  cannot  have  anj'  reasonable 
expectation  that  the  bill  will  be  paid,  and  therefore  it  is  useless  to 
give  him  notice  of  it.  This  was  decided  in  Bickerdike  v.  Bollman. 
The  case  of  Walvvyn  v.  St.  Quintin  is  precisely  in  point,  and  is  a 
stronger  case  than  the  present ;  for  there  the  person  in  whose  favor 
the  bill  of  exchange  was  drawn  had  effects  in  the  drawer's  hands : 
liere  neither  the  defendants  nor  Lough  &  Co.  had  any  effects  in  the 
hands  of  Gordon. 

Abbott,  C.  J.  I  am  of  opinion  that  in  this  case  the  nonsuit  was 
right.  It  has  been  held  that  the  drawer  of  a  bill  who  has  no  effects 
in  the  hands  of  the  accejstor,  and  who  has  no  right  upon  any  other 
ground  to  expect  that  the  bill  will  be  paid,  is  not  entitled  to  notice  of 
its  dishonor  ;  and  that  for  this  reason,  because  the  facts  show  that  he 
must  have  known  that  the  bill  when  presented  would  not  be  paid. 
That  decision,  which  substituted  knowledge  for  notice,  I  have  always 
regretted,  because  it  introduced  nice  distinctions  into  the  law  instead 
of  adhering  to  a  plain  and  intelligible  rule.  This  case,  however,  is 
very  different.  The  ground  for  the  former  decision  was  that,  if  notice 
had  been  given,  there  would  still  have  been  no  person  to  be  found  upon 
whom  the  party  to  whom  notice  was  omitted  to  be  given  might  call  for 
the  money;  but  here  at  least  one,  and  perhaps  two  persons,  are  in 
that  situation.  For  the  defendant  might  have  called  on  Lough  &  Co. 
to  pay  the  money;  and  I  think,  too,  that  he  might  have  called  upon 
the  acceptor  Gordon  to  do  so.  It  is  not  necessary,  however,  to  decide 
that  question,  because  his  having  it  undoubtedly  in  his  power  to  call 
upon  Lough  &  Co.  is  quite  sufficient  to  distinguish  this  case  from 
Bickerdike  v.  Bollman.  There  is,  however,  great  difficulty  in  dis- 
tinguishing it  from  Walvvyn  v.  St.  Quintin.  But  I  must  say  that  I 
cannot  assent  to  the  law  there  laid  down  ;  for,  if  notice  had  in  that 
case  been  given  to  the  drawer,  he  might  have  had  his  remedy  over 
against  a  third  person.  As  I  have  always  thought  that  it  would  have 
been  better  never  to  have  considered  knowledge  as  equivalent  to 
notice,  I  cannot  consent  to  carry  the  law  one  step  further.  I  think, 
therefore,  that  the  present  nonsuit  was  right. 

Baylby,  J.  If  the  drawer  could  have  been  protected  by  want  of 
notice  in  a  case  where  the  giving  of  such  notice  could  have  been  of  no 
use  to  him,  it  would  have  been  contrary  to  the  principles  of  law.  The 
case  of  Bickerdike  v.  Bollman  is,  therefore,  a  right  decision  ;  but  wher- 
ever the  drawer  can  show  that  the  want  of  notice  may  produce  any 
detriment,  the  case  will  be  very  different.     Where  he  has  no  effects 
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in  the  hands  of  the  acceptor,  that  is  prima  facie  evidence  that  he  will 
not  be  injured  by  the  want  of  notice;  but  that  prima  facie  presump- 
tion may  be  rebutted  ;  and,  if  the  drawer  can  show  actual  prejudice,  it 
takes  it  out  of  the  case  of  Bickerdike  v.  BoUman.  One  test  is  this  : 
suppose  the  drawer  to  pay  the  bill,  has  he  any  remedy  oyer  against  a 
third  person  ?  In  the  case  of  Bickerdike  v.  Bollman,  he  had  none ; 
but  here,  if  the  defendant  had  paid  the  bill,  he  would  clearly  have  had 
a  remedy  over  against  Lough  &  Co.,  because  they  impliedly  undertook 
to  indemnify  him  ;  and  he  would  also,  as  it  seems  to  me,  have  had  a 
remedy  over  against  the  acceptor.  The  case  of  Walwyn  v.  St.  Quintin 
is  very  similar  to  the  present,  and  I  am  not  sure  that  it  can  be  dis- 
tinguished from  it.  That  case,  however,  is  inconsistent  with  the 
decision  in  Brown  v.  Maffey.*  In  that  case,  all  the  parties  to  the  bill 
previous  to  Wood  were  accommodation  parties  ;  yet  there  the  defend- 
ant, who  was  one  of  them,  was  protected  by  want  of  notice,  in  conse- 
quence of  such  notice  being  held  to  be  material  to  him  with  respect 
to  his  remedy  over  against  Wood.  That  decides  the  present  case. 
Besides,  it  may  also  be  contended  that  the  drawer  in  this  case  might 
fairly  expect  that  Lough  &  Co.  had  funds  in  the  drawer's  hands ;  and, 
in  that  case,  it  would  be  very  hard  to  hold  that  he  might  be  called 
upon,  without  any  previous  notice,  to  pay  the  bill  at  any  time  within 
six  years,  and  after  all  his  transactions  with  Lough  &  Co.  were  at  an 
end.  On  the  other  point,  I  am  inclined  to  think  that  it  is  incumbent 
on  the  plaintiffs  to  allege  in  their  declaration  the  want  of  effects,  in 
order  to  excuse  notice.  If  notice  be  averred  to  have  been  given,  it 
seems  to  me  it  ought  to  be  proved ;  and  the  proof  of  circumstances 
which  excuse  the  giving  of  notice  does  not  seem  to  me  to  be  ad  idem 
with  such  an  averment.  Possibly,  however,  it  might  be  considered 
that  such  circumstances  would  be  evidence  of  notice,  inasmuch  as  they 
would  be  evidence  that  the  party  knew  the  bill  would  be  dishonored. 
It  is  not  necessary,  however,  to  decide  that  question,  as  I  am  clearly 
of  opinion  that  a  notice  in  this  case  was  requisite. 

HoLEOTD,  J.  I  am  of  the  same  opinion.  The  universal  rule  which 
prevailed  until  the  decision  of  Bickerdike  v.  Bollman  was  that  notice 
of  dishonor  must  be  given  to  the  drawer  within  a  reasonable  time,  in 
order  that  he  might  have  recourse  to  such  remedy,  against  any  other 
person,  as  the  law  would  give.  In  that  case,  however,  the  necessity 
of  giving  such  notice  was  dispensed  with,  upon  the  ground  that  there 
no  possible  detriment  could  arise  to  the  drawer  from  want  of  notice, 
which  circumstance  was  adverted  to  by  Buller,  J.,  in  his  judgment. 
That  case  has  been  also  considered  as  proceeding  on  the  ground  of 
fraud  ;  and  it  is  put  upon  that  ground  by  Lord  Alvanley,  and  by  Heath 
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and  Chambi-e,  JJ.,  in  Clegg  v.  Cotton,^  which  was  subsequent  to  the 
decision  of  Walwyn  v.  St.  Quintin.  If  a  party  has  no  effects  in  the 
drawee's  hands,  and  has  no  reason  to  expect  that  the  bill,  when  pre- 
sented, will  be  paid,  he  is  not  to  expect  notice  to  be  given.  And, 
besides,  his  knowledge  of  the  fact  that  the  bill  will  be  dishonored,  is 
evidence  from  whence  a  jury  might  presume  that  he  had  notice.  And, 
therefore,  either  upon  the  ground  of  fraud  or  of  knowledge,  the  case 
of  Bickerdike  v.  Bollman  may  be  supported.  But  neither  of  those 
grounds  applies  here.  For  here  the  party  who  has  only  lent  his  name 
as  a  surety  is  guilty  of  no  fraud,  and  the  want  of  notice  may  be  of  the 
greatest  importance  to  him,  by  preventing  him  from  having  recourse 
to  the  persons  in  favor  of  whom  he  drew  the  bill.  It  seems  to  me, 
therefore,  that  in  this  case  the  general  rule  of  law  ought  to  prevail. 
As  to  the  other  point,  I  think  that  where  a  person  draws  on  his  own 
account,  and  at  the  same  time  knows  that  the  bill,  when  presented, 
will  be  dishonored,  the  general  allegation  of  notice,  as  in  this  declara- 
tion, would  be  sufficient.  It  is  not,  however,  necessary  to  decide  that 
point  in  this  case,  inasmuch  as  it  is  quite  clear  that,  upon  the  first 
point,  our  judgment  must  be  for  the  defendant. 

Hule  discharged? 


CUNDY  AND  Anothbe  w.  MAERIOTT. 

In  the  King's  Bench,  January  13,  1831. 

^Reported  in  1  Bamewall  §■  Adolphus,  696.] 

Declaration  on  a  bill  of  exchange,  bearing  date  the  16th  of  Feb- 
ruary, 1830,  drawn  by  one  Thomas  Linch  upon  and  accepted  by  T.  G. 
Tyne,  payable  two  months  after  date  to  the  order  of  Linch,  indorsed 

1  3  B.  &  P.  242. 

2  Ex  parte  Heath,  2  V.  &  B.  240 ;  Norton  v.  Pickering,  8  B.  &  C.  610 ;  Sleigh  v. 
Sleigh,  5  Ex.  514 ;  Shirley  v.  Fellows,  9  Port.  300 ;  Miser  v.  TroYinger,  7  Oh.  St.  281, 
accord. 

Walwyn  v.  St.  Quintin,  1  B.  &  P.  652  (overruled) ;  Shaw  v.  Stone,  1  Cush.  256 
(semble),  contra. 

In  Ex  parte  Heath,  supra,  Lord  Eldon  said  (p.  241) :  "  The  courts  were  obliged 
necessarily  to  decide  that,  if  bills  were  accepted  for  the  accommodation  of  the 
drawer,  and  there  was  nothing  but  that  paper  between  them,  notice  was  not  neces- 
sary, the  drawer  being,  as  between  him  and  the  acceptor,  first  liable  ;  but  if  bills 
were  drawn  for  the  accommodation  of  the  acceptor,  the  transaction  being  for  his 
benefit,  there  must  be  noticfe  without  effects."  —  Ed. 
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by  Linch  to  the  defendant,  and  by  the  latter  to  the  plaintiff.  Count 
for  goods  sold.  Plea,  general  issue.  At  the  trial  before  Lord  Ten- 
terden,  C.  J.,  at  the  London  sittings  after  last  term,  the  plaintiffs 
rested  their  claim  to  recover  on  the  count  for  goods  sold,  and  proved 
that  goods  to  the  amount  of  £65  had  been  purchased  of  them  by  the 
defendant.  It  appeared  in  the  course  of  the  cause  that  the  defendant 
had  indorsed  to  the  plaintiffs  the  bill  mentioned  in  the  declaration  in 
payment  for  the  goods ;  and  that  the  bill,  when  it  became  due,  was 
dishonored  by  the  acceptor,  but  no  notice  of  such  dishonor  was  given 
to  the  defendant.  It  was  therefore  contended  that  the  plaintiffs  had, 
by  their  laches,  made  the  bill  their  own,  and  therefore  that  the  de- 
fendant was  thereby  discharged.  The  bill  was  not  drawn  upon  a 
proper  stamp  ;  and  Lord  Tenterden  was  of  opinion  that,  being  void  for 
this  reason,  it  could  not  be  considered  payment,  and  that  under  such 
circumstances  notice  of  dishonor  was  unnecessary.  He  directed  the 
jury  to  find  for  the  plaintiffs,  but  reserved  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Joshua  Evans  now  moved  accordingly.  The  plaintiffs  were  bound 
to  use  due  diligence  in  presenting  the  bill,  and  to  give  notice  to  the 
indorser,  even  though  they  had  considered  it  certain  that  the  indorser, 
if  he  had  had  notice,  could  not  have  recovered  the  amount  from  the 
preceding  parties.  Nicholson  v.  Gouthit.'  In  Lafitte  v.  Slatter,^  the 
drawer  of  a  dishonored  bill  was  held  to  be  entitled  to  notice,  although 
he  knew  the  bill  would  not  be  paid  by  the  acceptor,  provided  he 
had  reason  to  expect  it  would  be  paid  by  any  other  person.  Here 
the  indorser  might  reasonably  expect  the  bill  would  be  paid  by  the 
drawer. 

Lord  Tenteede^t,  C.  J.  It  appeared  that  the  plaintiffs  had  sold 
to  the  defendant  goods  of  the  value  of  £65,  and  in  discharge  of  the 
debt  the  latter  gave  a  piece  of  paper  which  was  considered  to  be  a  bill 
of  exchange.  It  turned  out  that  a  proper  stamp  was  not  affixed  to 
this  paper  on  which  it  was  written.  It  was,  therefore,  worth  nothing ; 
and  the  want  of  notice,  which  has  been  relied  upon,  could  make  no 
difference.     Consequently,  the  defendant  did  not  prove  payment. 

LiTTLEDALE,  J.  The  plaintiffs  were  not  bound  to  proceed  on  the 
bill  of  exchange.  They  abandoned  it,  and  claimed  to  recover  on  the 
count  for  goods  sold.  The  ease  in  answer  to  that  claim  was,  that  a 
bill  of  exchange  had  been  handed  over  by  the  defendant  to  the  plain- 
tiffs, and  that  they,  by  their  conduct,  had  made  this  a  payment,  though 
the  bill  had,  in  fact,  produced  nothing.  But  the  paper  on  which  this 
bm  was  drawn  had  not  a  proper  stamp  affixed  to  it.     It  was  worth 

1  2  H.  Bl.  609.  2  6  Bing.  623. 
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nothing.  The  evidence,  therefore,  did  not  show  a  payment,  but 
merely  that  a  piece  of  paper  was  given  by  the  defendant  to  the  plain- 
tiffs. Hule  refused} 


TERRY  AND  Others  v.  PARKER. 
In  the  King's  Bench,  Mat  5,  1837. 

[Reported  in  6  Law  Journal  Reports,  New  Series,  249.^] 

Assumpsit.  The  first  count  stated  that  the  defendant,  on  the 
16th  of  May,  1836,  drew  a  bill  of  exchange  upon  one  J.  Twist,  for 
£232  2s.  2d.,  payable  six  months  after  date,  which  he  indorsed  to  W.  L. 
Kirkley,  who  indorsed  it  to  the  plaintiff.  Averment :  that  the  defend- 
ant had  not,  at  the  time,  any  effects  in  the  hands  of  Twist,  and  had 
not  any  reasonable  grounds  to  expect  that  Twist  would  have  any 
effects,  or  that  he  or  any  other  person  would  pay  the  bill  when  presented 
for  payment ;  and  that  the  defendant  has  not  sustained  any  damnge 
by  reason  of  the  said  bill  not  having  been  presented  for  payment  when 
due,  or  by  reason  of  his  not  having  had  notice  of  presentment  and  dis- 
honor, until  the  notice  after  mentioned  ;  that  after  the  bill  became  due 
it  was  presented  to  the  said  J.  Twist  for  payment,  but  he  refused  to 
pay  the  amount;  and  that  after  the  presentment  the  defendant  had 
notice  of  the  presentment  and  dishonor.  The  second  count  -was  on 
the  same  bill,  but  excused  the  want  of  due  notice,  on  the  ground  that 
the  date  of  the  bill  was  written  in  so  careless  and  negligent  a  manner 
that  the  date  was  mistaken  for  the  18th  of  May  instead  of  the  16th, 
and  the  notice  was  given  accordingly. 

Pleas  :  to  the  first  count,  denying  the  indorsements ;  third,  that  one 
R.  P.  was  liable  to  the  defendant  in  a  large  sum  of  money  ;  that  there 
were  accounts  between  P.  and  Twist,  and  that  P.  requested  the  defend- 
ant to  draw  upon  Twist  on  account  of  his  liability,  and  that  thereupon 
he  did  draw  upon  him,  and  Twist  accepted  the  bill  on  account  of  the 
said  liability ;  that  it  was  not  presented  when  due,  and  that  the  de- 
fendant, by  reason  of  the  non-presentment  for  payment,  and  his  not 
having  had  notice,  is  likely  to  lose  the  amount  for  which  P.  was  liable. 
Verification  :  fourth,  that  the  defendant  had  effects  in  the  hands  of 

1  Similarly,  an  indorsee  who  has  purchased  a  void  bill  may  recover  his  money 
from  his  indorser  in  an  action  for  money  had  and  received  without  making  present- 
ment or  giving  notice  of  the  dishonor  of  the  bill.  Copp  v.  McDugall,  9  Mass.  1; 
Turnbull  v.  Bowyer,  40  N.  Y.  456.     See  Chandler  v.  Mason,  2  Vt.  193.  —  Ed. 

2  6  A.  &E.  502,8.  0.  —  Ed. 
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Twist  when  the  bill  was  drawn  ;  fifth,  that  there  were  accounts 
between  the  defendant  and  J.  Twist ;  that  Twist  accepted  for  good 
consideration  between  him  and  defendant,  and  that  the  defendant  fully- 
expected  the  same  to  be  paid.  The  first  and  second  pleas  to  the 
second  count  denied  the  indorsements  ;  the  third  and  fourth  traversed 
the  negligence  imputed. 

Replications  to  the  third  pleas  putting  in  issue  all  the  averments 
therein. 

The  plaintiffs,  at  the  last  York  assizes,  before  Alderson,  B.,  having 
recovered  a  verdict  upon  all  the  issues, 

Cresswell,  on  a  former  day  in  this  term,  moved  for  a  rule  to  arrest 
the  judgment,  on  the  ground  that  it  was  admitted  in  the  declaration 
that  there  was  no  presentment  on  the  day  when  the  bill  became  due, 
and  that  was  necessary  to  charge  the  drawer.  It  is  true  that  it  has 
been  settled  by  Bickerdike  v.  Bellman  and  Walwyn  v.  St.  Quintin,* 
and  many  other  cases,  that  there  is  no  necessity  to  give  notice  of  dis- 
honor where  the  drawer  has  no  effects  in  the  hands  of  the  acceptor  ; 
but  there  is  no  authority  which  has  decided  that  it  is  not  necessary  to 
make  a  presentment  of  the  bill  for  payment  on  the  day  when  it  falls 
due.  In  De  Berdt  v.  Atkinson,^  this  point  might  have  been  urged  ; 
and  therefore  the  decision  of  the  court  is  so  far  against  the  plaintiff, 
but  it  was  not,  in  fact,  decided.  As  bankruptcy  of  the  party  is  no  ex- 
cuse for  the  non-presentment,  so  also  it  should  seem  that  even  in  this 
case  the  bill  ought  to  be  presented,  that  the  drawer  may  have  the 
benefit  of  the  chance  of  its  being  paid  by  some  one. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  on  this  day  said  :  The  question  in  this  case  is 
whether  want  of  effects  in  the  hands  of  the  drawee  excuses  the  holder 
of  a  bill  of  exchange  from  the  necessity  of  presenting  the  bill  for  pay- 
ment, as  well  as  of  giving  notice  of  dishonor  to  the  drawer.  Many 
cases  establish  that  notice  of  dishonor  need  not  be  given  to  the  drawer 
in  such  a  case ;  and  the  reason  assigned  is,  because  he  is  in  no  respect 
prejudiced  by  want  of  such  notice,  having  no  remedy  against  any 
other  party  on  the  bill.  This  reason  equally  applies  to  want  of  pre- 
sentment for  payment,  since,  if  the  bill  were  presented  and  paid  by 
the  drawee,  the  drawer  would  become  indebted  to  him  in  the  amount, 
instead  of  being  indebted  to  the  holder  of  the  bill,  and  would  be  in  no 
way  benefited  by  such  presentment  or  payment.  No  case  directly  in 
point  seems  to  have  been  decided.  The  case  of  De  Berdt  v.  Atkinson 
was  an  action  on  a  promissory  note  against  the  payee  and  indorser, 
who  had  lent  his  name,  knowing  that  the  maker  was  insolvent;  and  it 

1  1  B.  &  P.  652.  2  2  H.  Bl.  336. 
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was  held  that  he  was  not  discharged  by  the  note  not  having  been  pre- 
sented till  the  day  after  it  was  due,  and  notice  of  dishonor  not  having 
been  given  for  several  days.  But  that  case  can  hardly  be  supported, 
inasmuch  as  the  defendant  was  not  the  party  for  whose  accommodation 
the  note  was  made  ;  on  the  contrary,  he  lent  his  name  to  accommo- 
date the  maker.  Neither  is  the  case  of  Hopley  v.  Dufresne  '  an  author- 
ity the  other  way,  for,  although  that  was  a  case  of  an  acceptance  for 
the  accommodation  of  the  defendant.  Lord  Ellenborough  nonsuited 
the  plaintiff  because  the  bill  was  presented  to  the  acceptor's  bankers 
after  banking  hours ;  yet  that  nonsuit  was  set  aside  on  the  ground 
of  there  being  no  evidence  of  a  subsequent  waiver,  and  the  point 
whether  the  drawer  was  entitled  to  object  to  the  want  of  due  present- 
ment was  not  determined. 

It  appears  to  us  that  the  same  reason  applies  to  want  of  present- 
ment as  to  want  of  notice  of  dishonor,  and  therefore  that  the  same 
rule  ought  to  prevail  with  respect  to  want  of  effects  operating  as  an 
excuse ;  and  the  rule  to  arrest  judgment  must  be  refused. 

Rule  refused? 


TURNER  V.  STONES. 
In  the  Queen's  Bench,  Teinitt  Teem,  1843. 

[Reported  in  1  Dowling  ^  Lowndes^  122.] 

Atheeton  obtained  a  rule,  calling  upon  the  plaintiff  to  show  cause 
why  the  verdict  of  the  jury  in  this  action  should  not  be  set  aside 
and  a  nonsuit  entered,  or  a  new  trial  had.  It  was  an  action  of  debt, 
and  the  declaration  was  in  the  ordinary  form,  with  counts  for  money 
had  and  received,  and  on  an  account  stated.  Plea,  never  indebted. 
The  cause  was  tried  before  the  under-sheriff  of  Yorkshire,  when  it  ap- 
peared in  evidence  that  the  plaintiif  and  defendant  resided  at  Darling- 
ton. On  Saturday  the  14th  of  January,  the  defendant  sent  to  the 
plaintiff  a  £5  bank-note  of  Messrs.  Parker  &  Shore's  Sheffield  Bank, 
and  requested  to  have  change  for  it,  and  the  plaintiff  sent  him  change 
accordingly.     On  the  morning  of  Monday,  the  16th  of  January,  Messrs. 

1  15  East,  275. 

2  Wirth  V.  Austin,  L. R.  10  C.  P.  689 ;  Shepherd  v.  Eeddie  (Court  of  Session),  March 
1,  1870;  Olshausen  v.  Lewis,  1  Biss.  419;  McRae  v.  Rhodes,  22  Ark.  315  ;  Harrison 
V.  Trader,  29  Ark.  85;  Barbaroux  v.  Waters,  3  Met.  (Ky.)  304  ;  Kinsley  v.  Robinson, 
21  Pick.  327 ;  Dollfus  v.  Erosch,  1  Den.  367 ;  Ross  v.  Bedell,  6  Duer,  462,  accord. 

English  V.  Wall,  12  Rob.  (La.)  132;  Cruger  v.  Armstrong,  3  Johns.  Cas.  6  (semble), 
contra.  —  Ed. 
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Parker  &  Shore's  banking-house  at  Sheffield  was  opened  for  about  two 
hours ;  but  it  appeared  during  that  time  no  payments  were  made,  and 
that  about  eleven  o'clock  in  the  morning  a  placard  was  exhibited, 
announcing  that  the  bank  had  suspended  payments.  A  fiat  in  bank- 
ruptcy subsequently  issued  against  the  partners  in  the  bank.  There 
was  no  evidence  to  show  that  the  note  in  question  had  been  presented 
for  payment ;  but  it  appeared  that  the  plaintiif,  having  become  aware 
of  the  stoppage  of  the  bank,  sent  the  note  back  to  the  defendant  on 
the  16th  of  January,  requesting  to  be  indemnified  by  the  return  of  the 
amount  of  it  in  money ;  that  the  defendant  first  promised  to  accede 
to  his  request  on  the  following  Wednesday,  but  eventually  refused 
to  return  the  money,  and  thereupon  the  present  action  was  brought. 
The  jury  returned  a  verdict  for  the  plaintiff;  they  found  also  that  the 
note  had  not  been  presented,  but  declared  their  opinion  that,  if  the 
note  had  been  presented,  it  would  not  have  been  paid.  It  was  now 
submitted  that,  under  the  circumstances  disclosed  in  evidence,  the 
plaintiff  was  not  entitled  to  recover,  for  that  he  was  bound  to  present 
the  note  on  the  morning  of  the  16th  of  January,  and  that  he  was  not 
discharged  from  the  necessity  of  performing  that  duty,  even  by  the 
known  solvency  of  the  bankers.  Bowes  and  Others  v.  Howe  ^  and 
Camidge  v.  Allenby  were  cited. 

Martin  subsequently  showed  cause. 

Atherton,  in  support  of  the  rule.^ 

Coleridge,  J.  This  was  an  action  for  money  had  and  received. 
The  plea  was,  never  indebted.  A  verdict  passed  for  the  plaintiff  ;  and, 
on  a  motion  for  leave  to  enter  a  nonsuit,  the  material  facts  appeared 
to  be  the  following  :  on  Saturday  the  14th  of  January,  after  banking- 
hours,  the  defendant  sent  a  £5  note  of  Parker  &  Shore's  bank  at  Shef- 
field to  the  plaintiff,  requesting  change.  The  plaintiff  sent  him  the 
amount  in  money.  The  bank  never  opened  again  for  payments,  and 
the  partners  became  bankrupts.  On  Monday  the  16th,  in  the  morning, 
the  stoppage  being  known  to  both  parties,  the  plaintiff  sent  back  the 
note  to  the  defendant,  and  requested  to  have  the  change  returned. 
After  some  vacillation,  and  even  a  promise  to  pay,  this  was  ultimately 
refused.  The  only  ground  for  the  motion  is,  that  the  note  had  never 
been  presented  at  the  bank ;  and  this,  it  is  said,  was  the  duty  of  the 
holder,  from  which  he  was  not  discharged  by  the  known  insolvency  of 
the  makers.  The  cases  of  Bowes  and  Others  v.  Howe  *  and  Camidge 
V.  Allenby  were  relied  on  by  the  defendant.  The  first  was  an  action 
against  bankers,  the  makers  of  a  note  payable  at  the  "Workington  Bank : 
the  declaration  did  not  aver  a  presentment  at  the  bank,  but  instead 

1  5  Taunt.  30. 

2  The  arguments  of  counsel  hare  been  omitted.  —  Ed. 
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thereof  alleged  that  the  defendant  "  became  insolvent,  and  then  and 
from  thenceforth  until  and  at  the  time  of  exhibiting  the  bill  ceased 
and  wholl)^  declined  and  refused  to  pay  at  the  Workington  Bank  afore- 
said." In  the  Exchequer  Chamber,  it  was  held  that  this  allegation 
amounted  to  no  more  than  a  general  allegation  of  insolvency  ;  and  as  no 
request  was  alleged,  to  which  the  refusal  was  to  be  applied,  the  neces- 
sity for  alleging  a  presentment  was  not  dispensed  with.  There  the 
action  was  against  the  makers,  who  by  their  contract  had  made  them- 
selves only  liable  to  pay  on  demand  at  a  particular  place,  and  the  mere 
fact  of  their  insolvency  did  not  disentitle  them  from  insisting  on  such 
demand.  The  second  case,  Camidge  v.  AUenby,  was  between  third 
p.arties.  Goods  bought  were  paid  for  in  notes  of  a  bank  which  had 
stopped  payment  at  an  earlier  hour  on  the  same  day.  Neither  party 
was  aware  of  this  :  the  seller  did  not  present  them  at  the  bank,  nor  till 
a  week  after  require  the  buyer  to  receive  them  back  again.  If  the 
judgment  had  proceeded  upon  the  former  of  these  two  facts,  the  case 
might  have  been  an  authority  for  the  defendant;  but  the  delay  of  the 
plaintiff  in  giving  notice  to  the  defendant  was  thought  to  make  it 
unnecessary  to  decide  on  that  ground.  No  one  of  the  judges  lays  it 
down  as  absolutely  necessary,  under  the  circumstances  stated,  to  pre- 
sent the  notes  at  the  bank  :  they  say  that  "  the  notes  ought  to  have 
been  presented  within  a  reasonable  time,  or  at  least  notice  of  the  in- 
solvency of  the  bankers  should  have  been  given  to  the  defendant." 
And  when  it  was  cited  in  another  case,  Bayley,  B.,  who  had  taken  part 
in  the  decision,  said  that  "  the  notes  should  be  deemed  a  payment, 
unless  returned  in  a  reasonable  time  ;  and  that  the  plaintiff,  by  keeping 
the  notes  a  week  after  he  had  heard  of  the  stoppage  without  notice  to 
the  defendant,  had  pi-ecluded  himself  from  recovering."  It  is  obvious 
that  these  cases  do  not  establish  the  proposition  for  which  the  defend- 
ant contends ;  and  in  Rogers  v.  Langford  '  the  point  was  still  left 
without  express  decision.  There  the  defendant,  on  the  28th  of  No- 
vember, procured  the  plaintiff's  servant  to  change  for  him  some  notes 
of  a  bank  which  stopped  payment  on  the  same  day ;  on  the  29th,  the 
plaintiff  was  informed  of  the  stoppage  ;  on  the  30th,  he  wrote  to  the 
defendant,  and  requested  a  return  of  the  money ;  no  answer  was  re- 
ceived to  this,  and  on  the  6th  of  December  the  notes  were  tendered  to 
him  ;  they  were  not  presented  at  the  bank  for  payment.  The  plaintiff 
sued  on  a  warranty  of  the  notes,  adding  the  money  counts,  and  first 
contended  that  in  such  a  transaction  there  was  an  implied  warranty 
that  the  notes  were  worth  as  much  as  they  purported  to  represent, 
which  the  court  denied ;  but  on  the  money  counts  this  case  raised,  aa 
the  case  of  Camidge  v.  Allenby  had  both  the  points  of  non-presentment 

1  1  C.  &  M.  637. 
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and  laches  of  the  holder  as  to  notice,  the  former  was  not  expressly  de- 
cided. Bayley,  B.,  said,  "  The  notes  ought  to  have  been  either  pre- 
sented by  the  holder  to  the  bank  for  payment,  or  else  to  have  been 
returned  without  delay  to  the  defendant,  so  as  to  have  given  him 
an  opportunity  of  getting  payment  for  them,  or  of  making  the  best  of 
them."  I  confess  I  feel  a  difficulty  in  seeing  the  relation  to  each  other 
of  these  alternatives.  Presentment  at  the  bank  should  seem  to  be  re- 
quired on  the  principle  that  the  bankers  are  primarily  liable,  and  the 
former  holders  only  secondarily  on  their  default,  which  is  not  estab- 
lished till  a  demand  on  them  according  to  the  tei-ms  of  the  contract. 
But,  if  this  be  so,  how  is  this  affected  by  a  prompt  return  of  the  note  to 
the  holder,  and  a  demand  from  him  at  a  time  when,  by  the  hypothe- 
sis, his  secondary  liability  has  not  arisen.  On  the  other  hand,  how  can 
a  presentment  at  the  bank  in  due  time  dispense  with  the  necessity  of  a 
prompt  notice  and  return  of  the  notes  to  the  former  holder,  who  may 
have  the  means  of  recovering  the  value  from  the  person  from  whom 
he  received  them,  and  who  certainly  has  a  right  to  consider  that  the 
party  who  keeps  the  notes  an  unreasonable  time  in  his  possession  has 
thereby  decided  to  make  them  his  own?  But  the  case  of  Henderson 
V.  Appleton,  which  is  to  be  found  cited  in  Rogers  v.  Langford,  from 
Chitty  on  Bills,  Addenda,  p.  658,  7th  ed.,  is  an  express  authority  that 
where  a  bank  has  stopped  payment,  and  the  notes  had  been  promptly 
tendered  back  to  the  party  from  whom  they  were  received,  the  want 
of  presentment  at  the  bank  is  no  defence.  That  case  was  argued  on  a 
motion  for  a  new  trial  from  the  Court  of  Pleas  at  Durham,  before 
Bayley,  J.,  and  Hullock,  B.,  and  is  of  the  more  weight  because  it  ap- 
pears that  Camidge  v.  Allenby  was  brought  to  the  recollection  of  the 
former  of  those  learned  judges,  and. commented  on  by  him,  and  because 
it  was  itself  cited  before  him  in  Rogers  v.  Langford,  and,  as  may  be 
collected  from  the  report,  acquiesced  in  by  him  on  that  later  occasion. 
Perhaps,  therefore,  it  may  be  taken  as  an  explanation  of  what  he  is  re- 
ported to  have  said  in  those  two  cases,  and  at  all  events  to  represent 
his  opinion  on  the  question.  This  express  authority  certainly  best 
promotes  the  ends  of  justice  in  this  particular  case,  and  will  prob- 
ably be  found  to  do  so  in  the  generality  of  cases.  Bankers'  notes  are 
so  much  more  frequently  received  as  cash,  and  in  many  respects  so 
much  more  resemble  cash,  than  ordinary  negotiable  mercantile  paper, 
that  it  is  scarcely  possible ^to  apply  to  them  all  the  rules  which  regu- 
late the  liabilities  of  present  and  former  holders  inter  se.  Where, 
therefore,  a  presentment  at  the  bank  could  not  reasonably  be  expected 
to  produce  payment,  I  think  the  obligation  on  the  holder  is  to  give 
notice  promptly  to  the  party  from  whom  he  receives  the  note,  and  to 
tender  him  the  note :  this  enables  that  party  not  merely  to  present  at 
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the  bank,  but  to  have  recourse  to  the  former  holder,  if  he  himself  shall 
have  so  dealt  with  the  note  while  he  held  it  as  to  have  preserved  any 
rights  as  against  that  holder.  At  all  events,  that  party  is  not  by  the 
laches  of  the  bolder  lulled  into  the  belief  that  he  has  made  the  note 
his  own,  and  will  not  insist  upon  recovering  the  value  from  him. 
Thinking,  therefore,  that  the  plaintiff  has  done  in  this  case  all  that  he 
was  bound  to  do,  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 

Mule  discharged} 


ALLEN  V.  EDMUNDSON. 
In  the   Exchequee,  June  28,  1848. 

[Reported  in  2  Exchequer  Reports,  719.] 

Debt  for  goods  sold,  &c.  Plea  :  that  the  defendant  drew  a  bill  of 
exchange,  and  indorsed  it  to  the  plaintiff  on  account  of  the  debt ;  that 
the  bill  was  dishonored  ;  and  "although  the  time  for  giving  due  notice 
of  dishonor  had  elapsed  before  the  commencement  of  the  suit,  and 
although  such  notice  might  have  been  given,  yet  the  defendant  had 
not  at  that  time,  nor  at  any  time  thereafter,  had  due  notice  of  the 
dishonor  of  the  bill."  Replication,  that  the  defendant  had  due  notice, 
upon  which  issue  was  joined. 

At  the  trial  before  Rolfe,  B.,  at  the  Liverpool  spring  assizes,  1848, 
it  appeared  that  both  the  plaintiff  and  defendant  resided  in  Man- 
chester. The  bill  was  dishonored  in  London  on  Saturday  the  2d  of 
October,  and  was  sent  from  London  on  the  following  Monday,  and 
received  by  the  plaintiff,  in  Manchester,  on  Tuesday  the  5th  of  Octo- 
ber. On  the  same  day,  the  plaintiff  sent  it,  during  business  hours,  to 
the  defendant's  counting-house.  The  messenger  found  it  shut  up  :  he 
knocked  at  the  door  of  the  counting-house,  and,  no  one  answering,  he 
came  away.  On  the  following  day,  he  again  went,  and  found  nobody 
there  but  a  boy,  playing  on  the  stairs,  who  said  he  was  the  son  of  the 
defendant,  and  that  his  father  was  in  London.     No  notice  was  left 

1  Frontier  Bank  w.  Morse,  22  Me.  88,  accord. 

See  Henderson  v.  Appleton,  Chitty,  Bills  (10th  ed.),  246,  n.  4;  Robson  v.  Oliver, 
10  Q.  B.  704  ;  Rogers  v.  Langford,  1  Cr.  &  M.  637. 

Conf.  Lovett  v.  Conwell,  6  Wend.  369. 

Interest,  of  course,  does  not  run  upon  a  bill  or  note  until  default  upon  presentment 
for  p.-iyment.  Anonymous,  supra,  p.  1 ;  Upton  v.  Ferrers,  supra,  p.  3.  But  interest 
accrues  upon  the  notes  of  an  insolvent  bank  from  the  moment  it  is  slmt  up.  In  re 
East  of  England  Banking  Co.,  L.  R.  6  Eq.  368;  Atwood  v.  Bank  of  Cliillicothe,  10 
Oh.  526.     But  see  supra,  p.  8,  n.  4.  —  Ed. 
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■with  this  hoy.  On  the  Monday  following,  the  plaintiff  served  the 
defendant  with  formal  notice  of  dishonor,  when  he  said  it  was  too  late. 
The  boy,  who  was  called  as  a  witness  for  the  defendant,  said  that  his 
father  went  to  London  on  the  Tuesday,  and  returned  on  the  following 
Monday,  and  that  during  his  absence  the  witness  remained  in  charge 
of  the  counting-house,  and  was  constantly  there  during  the  hours  of 
business.  He  also  said  that,  if  any  notice  had  been  left  with  him,  he 
would  have  forwarded  it  to  his  father.  The  plaintiffs  counsel  relied 
upon  Crosse  v.  Smith  ^  as  an  authority  to  show  that  the  knocking  at 
the  counting-house  door  on  the  Tuesday  was,  in  point  of  law,  notice  of 
dishonor.  The  learned  judge  told  the  jury  to  find  for  the  plaintiff  if 
they  believed  that  he  sent  to  the  defendant's  place  of  business,  during 
business  hours,  for  the  purpose  of  giving  notice  of  dishonor,  and  the 
messenger  knocked,  and  found  no  one  there.  The  jury  having  found 
for  the  plaintiff,  leave  was  reserved  for  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  court  should  be  of  opinion  that  there  was  no  evi- 
dence of  notice  of  dishonor. 

A  rule  nisi  having  been  obtained  accordingly, 

Atherton  showed  cause. 

Martin,  contra.'' 

Paeke,  B.  We  are  all  agreed  that  the  rule  ought  to  be  absolute  to 
enter  a  nonsuit,  but  the  plaintiff  may  have  a  new  trial  on  payment  of 
costs.  The  "point  for  consideration  is  whether  what  occurred  on  the 
first  dny,  on  going  to  the  defendant's  counting-house,  was,  in  point  of 
law,  due  notice  within  the  meaning  of  the  allegation  in  the  replication. 
On  the  authority  of  Crosse  v.  Smith,^  my  brother  Rolfe  thought  it 
was ;  but  we  granted  a  rule  in  order  to  consider  whether  Crosse  v. 
Smith  went  to  that  extent,  and  whether  the  allegation  was  satisfied  by 
the  proof.  Since  the  case  of  Crosse  •«.  Smith,  there  has  been  that  of 
Solarte  v.  Palmer,  a  solemn  decision  of  the  House  of  Lords,  which  has 
been  followed  by  many  others,  in  which,  though  the  strictness  of  the 
rule  laid  down  in  Solarte  v.  Palmer  has  been  modified,  particularly  by 
this  court,  in  Bailey  v.  Porter,'  still  a  notice  of  dishonor  requires  a 
certain  formal  intimation  that  the  bill  has  been  duly  presented  and 
not  paid,  and  that  the  party  giving  notice  means  to  hold  the  other 
party  liable.  That  latter  requisite,  according  to  subsequent  cases, 
need  not  be  positive  and  express,  because  it  is  implied  from  the  fact 
of  the  bill  being  presented.  Both  Crosse  v.  Smith  and  the  prior  case 
of  Goldsmith  v.  Bland  were  decided  before  the  formalities  necessary 
on  giving  notice  of  dishonor  were  settled  and  acted  on  ;  and  in  Crosse 

1  1  M.  &  Sel.  545. 
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V.  Smith  the  pleadings  were  not  such  as  to  make  it  necessary  for  the 
court  to  distinguish  between  a  dispensation  of  due  notice  and  the 
giving  of  due  notice.  In  that  case,  Lord  Ellenborough  laid  down  that 
the  going  to  the  counting-house  during  business  hours,  and  finding  no 
one  there  to  receive  the  notice,  was  equivalent  to  a  dispensation  of 
notice,  since,  according  to  the  usage  of  trade,  a  merchant  who  puts 
his  name  to  a  bill  ought  to  be  ready  at  his  place  of  business  to  receive 
notice  of  the  bill's  dishonor.  In  fact,  he  engages  that  he  will,  by 
liimself  or  his  servant,  be  there  ;  and  it  is  enough  for  the  party  who 
has  to  give  intimation  of  dishonor  to  go  to  that  place,  and  be  ready 
to  deliver  it.  If  the  merchant  be  not  there,  it  is  his  own  fault :  the 
holder  has  done  all  that  is  required,  and  the  not  having  found  any 
party  at  the  place  of  business  to  receive  the  notice  is  equivalent  to  a 
dispensation  of  it.-'  Therefore,  there  is  no  doubt  of  the  propriety  of 
the  decision  of  Crosse  v.  Smith.  But  I  cannot  accede  to  that  case  so 
far  as  to  make  the  act  of  going  and  knocking  at  the  door  equivalent 
to  actual  notice.  If  the  plaintiff  had  sent  a  written  notice  by  post,  or 
had  left  it  by  putting  it  through  the  door,  that  would  have  been  an 
intimation  of  dishonor,  in  pi'oper  course  to  be  received  by  the  party ; 
or  if  the  plaintiff  found  a  person  there  and  delivered  a  verbal  notice, 
that  woiild  have  been  enough.  But,  if  he  does  neither,  it  is  insufficient, 
unless  the  facts  amount  to  a  dispensation  of  notice.  In  the  present 
case,  the  allegation  in  the  replication  is  not  proved,  and  there  has  been 
no  intimation  of  dishonor  to  satisfy  the  issue.  That  allegation  means 
that  the  plaintiff  has  given  intimation  of  the  bill's  dishonor  in  the  way 
in  wliich  he  ought  to  do,  according  to  the  usual  custom  of  trade. 
Now,  though  there  has  been  a  dispensation  of  notice,  the  plaintiff 
does  not  rely  on  that,  but  takes  issue  on  the  fact  of  notice.  It  is 
unnecessary  to  consider  whether  the  plaintiff  might  not  have  treated 
the  absence  of  the  party,  not  as  a  dispensation  from  giving  any  notice, 
but  merely  as  an  excuse  for  not  delivering  it  on  that  day, — for  he 
was  not  bound  to  go  more  than  once,  — ■  and  whether,  if  he  had  gone 
the  day  after  and  delivered  it,  that  would  have  been  enough  ;  for  that 
point  was  not  taken  at  the  trial,  and  our  attention  is  confined  to  what 
was  done  on  the  first  day.  Perhaps,  if  the  plaintiff  had  gone  the  day 
after  he  saw  the  boy,  and  delivered  a  written  notice,  it  would  have 
been  a  question  for  the  jury  whether  he  ought  not  to  have  left  a 

1  Goldsmith  v.  Bland,  Chitty,  Bills  (10th  ed.),  819  ;  Crosse  v.  Smith,  1  M.  &  S.  545 ; 
Williams  v.  Bank  of  U.  S.,  2  Pet.  96;  Stephenson  i;.  Primrose,  8  Port.  155  {semble), 
accord. 

If  neither  the  place  of  business  nor  residence  of  an  indorser  can  be  found  after 
diligent  inquiry,  notice  is  excused.  Tunstall  v.  "Walker,  10  Miss.  638 ;  Smith  v. 
Fisher,  2i  Pa.  222  (semhU).     See  supra,  p.  408,  note  3.  — Ed. 
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notice  the  day  before,  when  he  found  a  person  at  the  counting-house 
to  receive  messages.  That  would  depend  upon  whether  the  person 
was  a  mere  boy  or  a  clerk  who  kept  the  books.  If  he  chose  to  con- 
sider the  absence  of  the  party  from  his  counting-house  as  an  excuse 
for  delaying  the  notice,  he  might  treat  the  notice  on  Monday  as  due 
notice,  provided  he  had  no  immediate  opportunity  of  serving  a  better 
notice.  That  would  again  leave  the  question  open,  whether,  when  he 
saw  the  boy,  he  might  not  have  delivered  a  better  notice.  But  if 
he  chooses  to  rely  on  the  attempt  on  the  first  day  as  an  excuse  for 
notice  altogether,  the  pleadings  ought  so  to  have  stated  it.  The  rule 
will  therefore  be  absolute  for  a  new  trial,  on  payment  of  costs  of  the 
trial  within  a  week,  the  plaintiff  to  be  at  liberty  to  amend  his  repli- 
cation on  payment  of  the  costs  of  the  amendment.  Otherwise,  a  non- 
suit to  be  entered. 

Alderson,  B.  Solarte  v.  Palmer  decided  this  question  also,  when 
it  decided  that  a  notice  of  dishonor  required  a  statement  of  particular 
matters.  It  is  impossible  to  say  that  the  knocking  at  a  door  is  a  state- 
ment of  one  thing  more  than  another.  The  circumstances  must,  there- 
fore, amount  to  a  dispensation  of  notice,  and  ought  to  have  been 
pleaded  as  such. 

RoLFB,  B.  Since  the  case  of  Solarte  v.  Palmer,  the  expression 
"  notice  of  dishonor "  means  something  beyond  mere  notice :  there 
must  be  a  demand  also.  It  is  clear  that  knocking  at  a  door  cannot  be 
a  demand. 

Platt,  B.,  concurred.  Jiule  absolute  accordingly. 


CAUNT  V.  THOMPSON. 
In  the  Common  Pleas,  Pebeuakt  14,  1849. 

[Reported  in  7  Common  Bench  Reports,  400.] 

Cbesswell,  J.,  delivered  the  judgment  of  the  court.* 
This  was  an  action  of  assumpsit  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange. 

The  declaration  alleged  that  the  bill  was  drawn  by  the  defendant  on 
J.  Whitley,  payable  to  the  order  of  the  drawer  two  months  after  date  ; 
that  the  bill  was  accepted  by  Whitley,  and  indorsed  by  the  drawer  to 
Tomlin,  and  by  Tomlin  to  the  plaintiff ;  and  that  the  bill  when  due 
was  presented  to  Whitley,  and  dishonored,  of  which  the  defendant 
had  notice. 

1  All  that  is  material  to  an  understanding  of  the  case  being  contained  in  this 
judgment,  the  rest  of  the  case  has  been  omitted.  —  Ed. 
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The  defendant  pleaded,  first,  that  the  bill  was  not  duly  presented  to 
Whitley ;  secondly,  that  the  defendant  had  no  notice  of  the  dishonor 
of  the  bill. 

At  the  trial  before  Wilde,  C.  J.,  at  the  sittings  in  Middlesex  after 
Michaelmas  term,  1847,  it  appeared  in  evidence  that  before  the  bill 
became  due  the  acceptor  died,  having  made  the  defendant  (the 
drawer)  his  executor,  and  that  he  had  proved  the  will ;  that,  when 
the  bill  became  due,  the  plaintiff  sent  one  of  the  witnesses  to  the 
house  of  the  acceptor  to  present  the  bill ;  that  the  witness  there  saw 
the  defendant,  to  whom  he  presented  the  bill,  saying,  '■'  I  have  brought 
a  bill  from  Caunt's  :  you  know  what  it  is ;  "  and  that  thereupon  the 
defendant  said  :  "I  am  executor  of  Whitley  :  you  must  persuade  Caunt 
to  let  the  bill  stand  over  a  few  days,  because  Whitley  has  only  been 
dead  a  few  days.    I  shall  see  the  bill  paid." 

Upon  this  evidence,  the  plaintiff  applied  for  leave  to  amend  his 
declaration,  by  averring  the  death  of  the  acceptor,  the  appointment 
of  the  defendant  as  his  executor,  and  the  presentment  of  the  bill  to 
him. 

The  Lord  Chief  Justice  allowed  the  amendment  to  be  made,  and  said 
that  the  proof  of  presentment  to  the  executor  was  not  suflBcient  proof 
of  notice  of  dishonor. 

A  verdict  was  thereupon  taken  for  the  plaintifi"  on  the  first  issue, 
and  for  the  defendant  on  the  second  ;  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  on  that  issue  in  his  favor,  or  for 
judgment  non  obstante  veredicto  ;  and  leave  being  likewise  reserved 
to  the  defendant  to  move  on  the  ground  that  the  amendment  ought 
not  to  have  been  made. 

Cross  rules  were  accordingly  obtained  in  Hilary  term,  1848. 

At  the  argument,  we  disposed  of  the  defendant's  rule,  thinking  the 
amendment  properly  allowed  ;  and  now,  after  consideration,  we  think 
that  the  plaintiif's  rule,  to  enter  a  verdict  in  his  favor  on  the  second 
issue,  must  be  made  absolute. 

It  may  be  assumed  to  be  a  settled  rule,  that  knowledge  of  the 
probability,  however  strong,  that  a  bill  of  exchange  will  be  dishonored, 
cannot  operate  as  a  notice  of  dishonor,  or  dispense  with  it.  Pothier, 
Contrat  de  Change,  Part  I.  c.  5,  §  147,^  lays  down  the  same  rule  with 
reference  to  foreign  -  bills;  viz.,  that  the  notorious  insolvency  of  the 
acceptor  of  a  bill  does  not  dispense  with  protest  for  non-payment,  and 
notice  to  the  prior  parties,  because  the  insolvency  of  the  acceptor, 
however  notorious,  may  not  be  known  to  them,  or,  in  the  absence  of 
notice,  they  may  suppose  that  the  acceptor,  though  insolvent,   has 

1  Citing  Savary,  parer.  45. 

2  "Foreign,"  as  opposed  to  "English,"  not  as  opposed  to  "inland." 
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found  means  to  take  up  the  bill.  So  also  it  may  be  considered  as 
settled  that  information  that  a  bill  has  been  dishonored,  derived  from 
a  person  not  having  authority  to  give  it,  does  not  supply  the  place  of 
notice.  Hence  it  has  become  usual  to  say  that  knowledge  of  the  dis- 
honor of  a  bill  is  not  equivalent  to  notice.  In  such  cases  as  those 
above  mentioned,  it  certainly  is  not. 

The  law  has  not  been  so  well  settled  as  to  the  nature  of  the  notice 
to  be  given.  In  Hartley  v.  Case,^  Abbott,  C.  J.,  said,  "  There  is  no 
precise  form  of  words  necessary  to  be  used  in  giving  notice  of  the  dis- 
honor of  a  bill  of  exchange ;  but  the  language  used  must  be  such  as  to 
convey  notice  to  the  party  what  the  bill  is,  and  that  payment  of  it  has 
been  refused  by  the  acceptor."  Since  that  case  was  decided,  there 
has  been  some  fluctuation  of  opinion  on  the  subject.  In  Solarte  v. 
Palmer,  which  was  finally  decided  in  the  House  of  Lords,  a  very  strict 
rule  was  adopted  ;  but  that  has  not  been  adhered  to.  In  Burgh  v. 
Legge,^  Parke,  B.,  says,  "  There  must  be  proof  of  a  notice  given  from 
some  party  entitled  to  call  for  payment  of  this  bill,  and  conveying  in 
its  terms  intelligence  of  the  presentment,  dishonor,  and  parties  to  be 
held  liable  in  consequence.''  But,  in  Furze  v.  Sharwood  '  and  King  v. 
Bickley,  it  was  decided  that  the  notice  need  not,  in  terms,  inform  the 
party  to  whom  it  is  given  that  he  is  looked  to  for  payment ;  and  in 
Miers  V.  Brown  ^  these  latter  decisions  were  followed. 

The  rule  does  not  differ  in  substance  from  that  given  by  Ashhurst, 
J.,  in  Tindal  v.  Brown  :  ^  "  Notice  means  something  more  than  knowl- 
edge, because  it  is  competent  to  the  holder  to  give  credit  to  the 
maker.'  It  is  not  enough  to  say  that  the  maker  does  not  intend  to 
pay,  but  that  he,  the  holder,  does  not  intend  to  give  credit."  In  sub- 
stance, these  cases  seem  to  establish  that,  in  order  to  make  a  prior 
holder  responsible,  he  must  derive  from  some  person  entitled  to  call 
for  payment  information  that  the  bill  has  been  dishonored,  and  that 
the  party  is  in  a  condition  to  sue  him,  from  which  he  may  infer  that 
he  will  be  held  responsible.  In  Miers  v.  Brown,  Alderson,  B.,  de- 
scribes what  is  needful  in  these  terms :  "  Knowledge  of  the  dishonor 
obtained  from  a  communication  by  the  holder  of  the  bill  amounts  to 
notice." 

In  the  present  case,  the  defendant  knew  that  the  bill  was  dishonored, 
and  he  knew  it  from  the  best  source,  namely,  his  own  personal  act  in 
dishonoring  it  when  presented  by  the  holder  ;  and  he  knew  from  the 
same  source  that  time  had  not  been  given  to  the  acceptor.  He  had, 
therefore,  all  the  information  which,  according  to  Ashhurst,  J.,  the 

MB.  &C.  339.  "  5  M.  &  W.  418.  »  2  Q.  B.  888. 

4  11  M.  &  W.  372.  »  1 T.  R.  167. 
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notice  ought  to  convey ;  and,  knowing  that,  he  would  know  also  that 
the  holder  had  placed  himself  in  a  situation  to  call  upon  him  (the 
drawer)  for  payment,  from  which  —  to  adopt  the  view  of  modern 
decisions  —  he  might  infer  that  he  would  be  called  upon.  This  is  very 
different  from  that  knowledge  which  has  been  spoken  of  as  not  equiva- 
lent to  notice,  and  is  at  least  as  much  notice  as  the  knowledge  spoken 
of  by  Alderson,  B.,  in  Miers  v.  Brown.  Indeed,  there  would  be  some 
absurdity  in  requiring  that  the  plaintiff  should  have  stated  to  the 
defendant  at  the  time  when  he  dishonored  the  bill,  "  Take  notice  that 
this  bill  has  been  dishonored  by  you."  Lord  Ellenborough  seems 
to  have  been  of  that  opinion  in  the  case  of  Porthouse  v.  Parker,  an 
action  by  the  payee  against  the  drawer  of  a  bill.  It  was  drawn  by 
one  Wood  as  agent  of  George  James  and  John  Parker,  upon  John 
Parker.  There  was  no  proof  that  Wood  had  authority  to  draw ;  but, 
evidence  being  given  that  the  bill  was  accepted  by  a  duly  authorized 
agent  for  John  Parker,  Lord  Ellenborough  held  that  it  was  evidence 
of  the  bill  having  been  regularly  drawn  ;  and,  that  the  acceptor  being 
likewise  a  drawer,  there  would  be  no  occasion  for  the  plaintiff  to 
prove  that  the  defendants  had  received  express  notice  of  the  dishonor 
of  the  bill,  as  this  must  necessarily  have  been  known  to  one  of  them; 
and  the  knowledge  of  one  was  the  knowledge  of  all. 

Upon  the  authority  of  that  case,  and  upon  principle,  we  think  that 
the  notice  to  the  defendant  in  this  case  was  established,  and  that  the 
verdict  should  be  entered  for  the  plaintiff  on  the  issue  on  the  second 
plea.  Plaintiff'' s  rule  absolute. 

Defendant's  rule  discharged. 


SANDS  AND  Others  v.  CLARKE. 
In  the  Common  Pleas,  Decembee  10,  1849. 

[Reported  in  8  Common  Bench  Reports,  751.] 

Maulb,  J.,^  delivered  the  judgment  of  the  court.^ 

This  case  came  before  the  court  upon  a  demurrer  to  the  declaration, 
and  was  argued  before  the  Lord  Chief  Justice,  my  brother  Cresswell, 
and  myself  ;  and  the  judgment  which  I  am  about  to  read  was  prepared 
by  the  Lord  Chief  Justice. 

1  The  argument  had  taken  place  before  Wilde,  C.  J.,  Coltraan  and  Cresswell,  JJ. 
"  All  that  is  material  to  an  understanding  of  the  case  being  contained  in  this 
judgment,  the  rest  of  the  case  has  been  omitted.  — Ed. 
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The  declaration  contains  two  counts  upon  promissory  notes.  The 
notes  are  alike  in  form,  and  differ  only  in  amount ;  and  the  action  is 
against  the  maker  of  the  notes,  by  the  payees.  In  each  note,  the  de- 
fendant promised  to  pay  the  sum  therein  mentioned,  at  the  respective 
dates,  at  No.  11  Old  Slip  ;  the  period  for  which  the  notes  were  drawn 
being  averred  to  have  expired  before  the  commencement  of  the 
action. 

Neither  of  the  counts  contains  any  averment  of  presentment  at 
No.  11  Old  Slip,  the  place  where  both  notes  were  made  payable;  but, 
by  way  of  excuse  for  the  non-presentment,  or  of  dispensation  of  the 
duty  of  presentment,  it  is  averred  in  both  counts  that,  when  the 
promissory  notes  therein  respectively  mentioned  became  due,  the  plain- 
tiffs were  ready  and  willing  to  present  the  said  notes  to  the  defendant 
at  the  said  No.  11  Old  Slip  for  payment,  and  then  and  there  to 
demand  of  the  defendant  payment  of  the  said  notes,  and  the  plain- 
tiffs would  have  presented  the  said  notes,  and  demanded  payment 
thereof  accordingly,  but  the  defendant  was  then  absent  from  and  not 
to  be  found  at  the  said  No.  11  Old  Slip,  and  had  then  clandestinely 
departed  and  absconded  from  thence,  without  leaving  or  having  left 
any  effects  at  the  said  place,  or  any  means  or  provision  there  for  the 
payment  of  the  said  notes,  nor  were  there  any  effects  of  the  defendant 
at  the  said  No.  11  Old  Slip,  or  any  means  or  provision  there  for  the 
payment  of  the  said  notes,  and  the  said  defendant  did  not  pay  the 
said  notes  when  they  became  due. 

To  this  declaration  the  defendant  has  specially  demurred,  assigning 
for  cause  that  it  does  not  appear  in  the  said  counts,  or  either  of  them, 
that  the  said  notes,  or  either  of  them,  were  or  was  jjresented  at 
No.  11  Old  Slip,  nor  does  it  appear  that  the  defendant  excused  or 
prevented  the  plaintiffs  from  presenting  the  said  notes,  or  either  of 
them,  at  the  said  place ;  and  the  contract  of  the  defendant  contained 
in  each  of  the  said  notes  being  to  pay  if  presented  at  the  said  place, 
and  there  being  no  presentment  at  the  said  place,  no  breach  of  con- 
tract by  the  defendant  appears  in  the  said  first  and  second  counts, 
or  either  of  them. 

The  demurrer  came  on  for  argument  in  Easter  term  ;  and,  upon  the 
argument,  the  counsel  upon  behalf  of  the  defendant  relied  upon  the 
special  causes  of  demurrer  assigned,  and  contended  that  it  was  settled 
law  that  a  note  made  payable,  in  the  body  of  it,  at  some  specified 
place,  must  be  presented  when  due  at  that  place ;  and  that  the 
declaration  must  aver  the  presentment  to  have  been  made,  or  set 
forth  some  acts  on  the  part  of  the  maker  to  excuse  the  want  of 
presentment ;  and  that  the  matter  set  forth  in  this  declaration  did 
not  furnish  any  such  legal  excuse  or  dispensation ;  and  the  case  of 
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Bowes  V.  Howe^  was  cited  as  a  distinct  authority  governing  the 
present  case. 

Upon  the  part  of  the  plaintiff,  it  was  contended  that  the  facts  set 
forth  by  way  of  excuse  for  the  non-presentment  of  the  notes  were 
BufScient  in  point  of  law,  because  they  showed  that  the  presentment, 
under  the  circumstances  stated,  would  have  been  unavailing  and  use- 
less, and  that,  by  law,  conditions  to  do  useless  acts  were  not  required 
to  be  performed  ;  and  Mayne's  Case  '■'  was  cited  as  an  authority.  The 
plaintiff's  counsel  also  contended  that  the  several  cases  upon  bills  of 
exchange  and  promissory  notes,  in  which  it  had  been  determined  that 
presentment  need  not  be  made,  or  notice  given  of  the  dishonor,  where 
no  damage  could  be  sustained  by  the  omission,  were  authorities  appli- 
cable to  the  present  case. 

Bat  the  court  is  of  opinion  that  the  authorities  referred  to  on  the 
part  of  the  plaintiff  do  not  govern  this  case,  and  that  the  matter  set 
forth  in  the  declaration,  by  way  of  excuse  for  the  non-presentment,  is 
not  sufficient ;  and  that  the  declaration  does  not  therefore  show  any 
breach  of  the  promise  contained  in  the  notes. 

It  is  clear  that  the  presentment  of  the  notes  at  No.  11  Old  Slip  is, 
by  the  notes,  made  a  condition  precedent  to  the  defendant's  liability 
to  pay;  and  equally  clear  that  it  must  be  performed  before  he  can  be 
charged,  unless  the  defendant  lias  himself  discharged  the  condition  or 
dispensed  with  its  performance. 

The  case  of  Bowes  v.  Howe  is  a  strong  authority  for  the  defendant. 
That  was  an  action  against  the  makers  of  certain  promissory  notes, 
by  which  they  had  promised  to  pay  £5  at  Workington  Bank ;  and, 
in  order  to  excuse  the  non-presentment,  the  declaration  averred  that, 
after  the  making  of  the  note  and  before  the  exhibiting  of  the  bill,  the 
defendant  had  become  insolvent,  and  then,  and  from  thenceforth, 
until  and  at  the  time  of  the  exhibiting  of  the  bill,  ceased,  and  wholly 
declined  and  refused,  to  pay  at  Workington  Bank  aforesaid  the  sum 
or  sums  of  money  specified  in  the  notes.  The  declaration  concluded 
with  the  general  breach,  that  the  defendants  had  not  paid,  although 
requested.  The  court  of  error  held  that  the  matter  set  forth  in  the 
declaration  did  not  dispense  with  the  presentment  of  the  notes  ;  and 
Macdonald,  C.  B.,  who  pronounced  the  judgment,  remarked  that  the 
alleged  declaration  b^  the  defendants  that  they  would  pay  none  of 
their  notes  was  not  made  to  the  plaintiffs,  but  merely  that  the  defend- 
ants had  declared  generally  that  they  neither  could  nor  would  pay 
any  of  their  notes.  This  case  is  a  decisive  authority  to  the  effect 
that  a  declaration  of  insolvency  by  the  maker  of  a  note,  or  a  general 

1  5  Taunt.  30.  2  5  Co.  Eep.  21,  «,. 
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declaration  by  him  that  he  will  not  pay  any  of  his  notes,  will  not 
dispense  with  the  presentment. 

The  declaration  in  tliat  case  went  further  than  the  present,  which 
states  that  the  defendant  had  absconded  when  the  notes  became  due, 
which  absconding  might  have  taken  place  even  before  the  giving  of 
the  notes ;  nor  does  it  appear  that  No.  11  Old  Slip  was  a  place  shut 
up,  at  which,  therefore,  no  demand  could  be  made  or  information 
obtained  respecting  the  defendant.  The  defendant  was  not  bound  to 
have  the  money  at  the  Old  Slip  before  the  note  was  presented.  It  is 
decided  that  the  known  bankruptcy  of  the  maker  of  a  note  payable  at 
a  particular  place  will  not  dispense  with  the  presentment,  although  in 
such  a  case  there  can  be  no  presumption  that  the  maker  possesses 
the  means  of  payment ;  and  the  averment  in  this  declaration  states 
no  circumstances  which  prevented  the  presentment  being  made,  but 
simply  such  as  are  calculated  to  create  a  strong  suspicion  that  the 
note  would  not  have  been  paid,  which  is  not  enough. 

The  case  of  De  Berdt  v.  Atkinson^  was  cited  on  behalf  of  the  plain- 
tiff. That  was  an  action  by  the  indorsee  of  a  promissory  note  against 
the  payee  and  indorser.  The  defence  was,  that  the  note  had  not  been 
presented  to  the  maker :  the  court  held  that,  because  the  defendant, 
the  payee  of  the  note,  had  given  no  value  to  the  maker,  it  was  un- 
necessary that  the  note  should  be  presented  to  the  maker ;  and  the 
case  was  considered  as  analogous  to  that  of  the  drawer  of  an  accom- 
modation bill,  and  in  such  cases  the  law-merchant  has  been  held  to 
dispense  with  presentment  and  notice  of  dishonor.  '  But  the  principle 
of  those  decisions  has  no  application  to  a  case  like  the  present,  in 
which  presentment  of  the  note,  or  a  dispensation  with  the  present- 
ment by  the  maker  of  the  note,  is  clearly  necessary.  That  case,  how- 
ever, has  been  dissented  from,  if  not  distinctly  overruled.  See  the 
remarks  of  Chambre,  J.,  in  Leach  v.  Hewitt,  Brown  v.  Maffey,^  and 
Cory  V.  Scott. 

The  case  of  Turner  v.  Stones  was  also  cited  by  the  plaintiffs' 
counsel.  The  action  was  for  money  had  and  received,  and  the  plain- 
tiff sought  to  recover  a  sum  of  £5,  which  he  had  given  to  the  defendant 
in  exchange  for  a  country  bank-note,  on  Saturday  the  14th  of  Jan- 
uary. The  bankers  made  no  payments  after  that  day,  and  subse- 
quently became  bankrupts.  On  Monday  the  16th  of  January,  the 
plaintiff  returned  the  note  to  defendant,  who  promised  to  return  the 
money  on  the  Wednesday,  but  did  not,  but  objected  that  the  note 
had  not  been  presented  at  Sheifield.  The  parties  lived  at  Darlington, 
a  great  distance  from  Sheffield ;  and  the  bankers  had  opened  their 

1  2  H.  Black.  386.  "  15  East,  216. 
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shop  on  the  Monday  for  two  hours,  but  made  no  payments,  and,  after  the 
two  hours,  exhibited  a  placard,  announcing  that  the  bank  had  stopped 
payment.  Coleridge,  J.,  distinctly  recognized  the  authority  of  Bowes 
V.  Howe,  and  treated  the  question —  whether,  as  between  third  per- 
sons, the  presentment  to  the  maker  might  be  dispensed  with,  under 
certain  circumstances  —  as  a  distinct  question  from  that  of  the  neces- 
sity of  presentment,  as  against  the  maker  of  the  note.  That  case  is 
therefore  no  authority  applicable  to  the  present. 

The  case  of  Terry  v.  Parker,  also  cited,  was  a  question  whether  the 
averment  in  the  declaration,  that  the  bill  was  accepted  for  the  accom- 
modation of  the  defendant  (the  drawer),  and  that  he  had  no  reason 
to  expect  that  the  bill  would  be  paid,  nor  had  sustained  any  damage 
by  the  non-presentment  of  the  bill  to  the  acceptor,  was  a  sufficient 
excuse  for  the  non-presentment  to  the  acceptor,  and  the  omission  of 
notice  to  the  defendant.  The  declaration  was  held  sufficient,  for  the 
reason  before  stated  ;  but  that  case  is  inapplicable  to  the  present. 

Burgh  V.  Legge '  was  also  cited ;  but  that  case  is  also  inapplicable 
to  this  case  ;  the  only  question  being,  whether  the  averment  of  notice 
to  the  defendant,  who  was  sued  as  indorser  of  the  bills  ujDon  which 
the  action  was  brought,  was  proved  by  the  evidence  of  conversations 
between  the  plaintiff  and  the  defendant  before  the  bills  became  due, 
in  which  the  defendant  told  the  plaintiff  that  the  bills  would  not  be 
paid,  and  requested  that  he  might  not  be  put  to  the  expense  of  postage 
to  give  him  notice  of  the  non-payment.  The  court  held  that  the  evi- 
dence was  not  sufficient,  and  a  nonsuit  was  entered. 

In  addition  to  the  several  cases  upon  bills  of  exchange  and  promis- 
sory notes  which  have  been  referred  to,  the  plaintiffs'  counsel  also 
cited  Mayne's  Case '-'  as  an  authority  to  prove  that  useless  conditions 
are  not  required  to  be  performed  ;  and  it  was  argued  that  the  facts 
alleged  in  the  declaration  showed  that  the  jirescntment  of  the  notes 
would  have  been  a  useless  act,  and  ought  to  be  held  to  dispense  with 
the  necessity  of  presentment.  The  facts  of  Mayne's  Case  exclude  the 
application  of  the  doctrine  for  which  it  was  cited,  to  the  present  case. 
Mayne  leased  to  Scott  for  twenty-one  years,  and  covenanted  that  at 
any  time  during  the  life  of  Scott,  upon  surrender  of  his  lease,  Mayne 
would  grant  a  new  lease  for  Scott's  life,'  and  gave  bond  to  perform 
the  covenants  ;  and,  in  an  action  upon  the  bond,  Mayne  pleaded  that 
Scott  had  not  surrendered  the  lease  ;  to  which  Scott  replied  that 
Mayne  had  granted  the  land  to  another  person  for  eighty  years  ;  upon 

1  5  M.  &  W.  418. 

-  5  Co.  Eep.  25,  a.  See  Luxmore  v.  Eobson,  1  B.  &  A.  584 ;  Beswick  v.  Swindells, 
3  N.  &  M.  159;  2  M.  &  G.  746,  n.  (6). 
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which  Mayne  demurred  ;  and  it  was  held  that  Mayne  had  broken  his 
covenant,  without  any  surrender  made,  inasmuch  as  he  had  disabled 
himself  to  take  the  surrender,  and  to  grant  the  new  lease,  and  there- 
fore it  would  have  been  useless  for  Scott  to  execute  a  deed  in  the 
form  of  a  surrender,  which  would  have  been  wholly  inoperative ;  and 
so,  no  doubt,  the  law  is,  that,  if  a  man  binds  himself  to  do  certain 
acts,  which  he  afterwards  renders  himself  unable  to  perform,  he 
thereby  dispenses  with  the  performance  of  conditions  precedent  to 
the  act  which  he  has  so  rendered  himself  unable  to  perform. 

In  this  case,  the  defendant  did  no  act  tending  to  prevent  or  impede 
the  .presentment  being  duly  made  ;  and  the  court  is  of  opinion  that 
the  declaration  is  defective,  and  fails  to  show  a  cause  of  action,  by 
reason  of  the  note  not  having  been  presented  according  to  its  exi- 
gency, and  no  sufficient  legal  excuse  being  shown  for  the  omission. 
There  must,  therefore,  be  judgment  for  the  defendant. 

Judgment  for  the  defendant} 


CAREW  V.  DUCKWORTH. 

In  the  Exchequee,  June  21,  1869. 

[Reported  in  Law  Reports,  i  Exchequer,  313.] 

Declaeation  by  plaintiff  as  holder  of  the  defendant's  check  on  the 
Agra  Bank,  Limited,  for  £30,  averring  due  presentment  and  non-pay- 
ment, and  excusing  notice  of  dishonor  on  the  ground  that  the  bank 
"  had  not  in  their  hands  suiEoient  or  any  effects  of  the  defendant  for 
payment  of  the  said  oheck  or  order,  nor  had  they  received  any  con- 
sideration for  the  payment  by  them  of  the  said  check  or  order,  nor 
had  the  defendant  at  any  time  any  reasonable  ground  to  expect  that 
the  said  Agra  Bank,  Limited,  would  pay  the  said  check  or  order,  nor 
has  the  defendant  sustained  any  damage  by  reason  of  not  having 
notice  of  the  non-payment  by  the  said  Agra  Bank,  Limited,  of  the 
said  check  or  order." 

The  14th  plea  traversed  the  averments  in  the  declaration  excusing 
notice.     Issue. 

The  cause  was  tried  before  Pigott,  B.,  at  the  Middlesex  sittings  in 
Trinity  term.  It  was  proved  that  the  check  was  given  after  banking 
hours  on  the  25th  of  February,  and  it  was  then  agreed  that  it  should 
not  be  presented  for  several  days.     The  defendant  then  had  £106  in 

1  Bowes  V.  Howe,  5  Taunt.  30,  accord.  —  Ed. 
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the  bank.  The  check  was  presented  on  the  10th  of  March,  and  dis- 
honored. 

On  the  morning  of  March  2,  the  balance  in  the  defendant's  favor 
was  £18  17s.  2d. ;  in  the  course  of  the  day,  £48  6s.  8d.  was  paid  in, 
and  £58  5s.  2d.  was  drawn  out,  leaving  a  balance  of  £8  18s.  8d. ;  and 
from  that  day  to  the  10th  of  March,  the  largest  sum  in  the  bank  to 
the  defendant's  credit  was  £9  8s.  id.  On  the  10th,  £107  was  paid  in, 
and  £99  drawn  out,  which  left  to  the  defendant's  credit  a  balance  of 
£1  15s.  Ud. 

It  was  also  proved  that  the  defendant  had  on  a  former  occasion 
overdrawn  his  account,  and  that  the  bank  had  thereupon  given  him 
notice  they  would  not  honor  overdrafts. 

The  jury  found  all  the  averments  of  the  declaration  in  favor  of  the 
plaintiff.  A  verdict  was  entered  for  the  plaintiff,  with  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him.  A  rule  having  been 
obtained  accordingly,  and  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  evidence, 

Francis,  for  the  plaintiff,  showed  cause.  First,  the  check  was  pre- 
sented within  a  reasonable  time,  its  presentment  having  been  deferred 
at  the  request  of  the  defendant.  It  was  a  question  for  the  jury,  and 
they  have  found  in  favor  of  the  plaintiff.  Had  the  defendant,  then, 
either  funds  at  the  bank  to  meet  the  check,  or  any  reasonable  ground 
for  expecting  that  it  would  be  paid?  It  is  certain  that  if  the  drawer 
has  neither,  he  is  not  entitled  to  notice  of  dishonor,  Legge  v.  Thorpe,* 
except  where  he  has  a  remedy  over  against  some  third  person  of 
which  want  of  notice  may  deprive  him,  as  in  Cory  v.  Scott,  where 
the  bill  was  drawn  for  the  accommodation  of  the  first  indorsee.  The 
reason  of  the  rule  requiring  notice  of  dishonor,  viz.  the  utility  of 
notice,  was  clearly  laid  down  in  the  judgments  in  Cory  v.  Scott,  and 
the  principles  thei-e  laid  down  show  that  notice  was  here  unnecessary. 
The  cases  of  Hammond  v.  Dufrene  and  Blackhan  v.  Doren,  where 
notice  was  held  necessary,  are  entirely  in  harmony  with  this  rule  :  in 
the  former  case,  it  was  shown  that  before  the  bill  became  due  the 
acceptor  had  in  his  hands  a  sum  sufficient  to  meet  the  bill,  and  Lord 
Ellenborough's  observations  were  made  in  answer  to  the  contention 
that  the  mere  fact  that  there  were  no  assets  in  the  acceptor's  hands  at 
the  time  of  drawing  the  bill  excused  notice  ;  in  the  latter  case,  there 
was  a  fluctuating  balance,  and  the  assets  were  insufficient  only  because 
of  an  uncommunicated  act  of  appropriation  by  the  drawees.  But  in 
the  present  case,  from  the  2d  to  the  10th  of  March  there  was  neither 
at  the  beginning  nor  at  the  end  of  any  day  sufficient  to  meet  the  check, 
and  there  was  no  reason  to  suppose  that  the  bank  would  have  paid  an 

I  2  Camp.  310. 
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overclraft.  The  defendant's  contention  must  be  that,  if  there  be  any 
effects  at  all,  the  drawer  is  entitled  to  notice ;  but  the  reason  of  the 
rule  is  against  this  view,  for  if  there  are  neither  suiEcient  effects  in 
fact,  nor  any  reasonable  ground  for  the  drawer  to  think  the  bill  will 
be  met,  he  cannot  be  injured  by  want  of  notice.  The  plaintiff's  con- 
tention is  in  accordance  with  the  rule  laid  down  as  to  checks  by  Lord 
Denman,  C.  J.,  and  Patteson,  J.,  in  Robinson  v.  Hawksford :  the 
drawer  of  a  check  appropriates  the  sum  to  the  payment  of  the  check, 
and  has  no  right  afterwards  to  divert  it  to  other  uses. 

J.  Sharpe  {Parry,  Serjt.,  with  hira),  for  the  defendant,  supported 
the  rule.  The  general  rule  requires  notice  of  dishonor ;  and  the  rule 
is  the  same  for  checks  as  for  bills.  Kemble  v.  Mills.^  Till  Bickerdike 
V.  Bollman,  so  far  as  the  decisions  of  the  courts  went,  this  rule  was 
without  exception ;  and  the  exception  then  introduced  has  been 
regretted  as  creating  uncertainty  and  irregularity  in  the  law  and  in 
habits  of  business.  See  per  Lord  Ellenborough  in  Orr  v.  Maginnis  ■' 
and  Blackhan  v.  Doren,  and  Lord  Tenterden  in  Cory  v.  Scott.  But 
the  exception  has  been  rigorously  limited  ;  and  Orr  v.  Maginnis  '  and 
Dennis  v.  Morrice  are  clear  decisions  that  nothing  will  excuse  want 
of  notice,  if  there  are  funds  of  the  drawer  in  the  hands  of  the  drawee 
at  the  time  the' bill  is  drawn.  Now  here,  as  in  Blackhan  v.  Doren,  a 
fluctuating  balance  existed  in  the  hands  of  the  bankers  during  the 
whole  time.  The  expressions  of  Lord  Ellenborough  in  Thackray  v. 
Blackett  are  exactly  applicable  to  the  present  case :  "  If  there  was  an 
open  account  between  the  parties,  and  the  acceptors  were  indebted  in 
any  sum  to  the  drawer  before  the  bills  became  due,  I  cannot  say  that 
he  must  necessarily  have  been  aware  beforehand  that  either  of  them 
would  be  dishonored."  That  case,  moreover,  resembles  the  present 
in  the  circumstance  that  there  were  there  two  bills,  one  of  which  might 
have  been  met,  but  both  could  not :  so  here,  if  other  drafts  had  not  been 
paid,  this  check  might  have  been  honored.  The  hardship  of  a  decision 
for  the  plaintiff  is  shown  by  cases  where  (as  is  the  practice  with  the 
Bank  of  England)  a  check  is  invariably  refused  if  it  exceeds  by  Qd. 
the  amount  of  assets. 

Bkamwell,  B.  I  cannot  think  that  the  law  on  this  point  is  in  a 
very  satisfactory  condition.  The  true  rule  should  be,  that  no  notice 
of  dishonor  is  required  where  it  would  convey  no  information,  that  is, 
when  the  party  sued  knew  beforehand  that  the  bill  would  not  be  paid  ; 
but  that,  where  he  did  not  know,  it  is  right  that  he  should  be  informed 
of  the  non-payment.  If  this  rule  should  be  adopted,  the  question 
would  be,  Did  he,  practically  speaking,  know  beforehand  that  the  bill 

1  1  M.  &  G.  757,  761,  767.  *  7  East,  at  p.  362. 
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would  not  be  honored  ?  This  may  depend  on  a  variety  of  circum- 
stances :  he  might  think  that  the  check  would  be  honored  by  favor, 
though,  in  fact,  there  were  no  assets  to  meet  it.  But  though  this 
ought  to  be  the  rule,  at  all  events  in  the  case  of  checks  (and  I  am  not 
sure  that  it  is  not  the  rule  in  fact),  yet  it  is  not  always  to  be  found 
laid  down  in  these  terms,  and  perhaps  it  could  not  be  established 
without  doing  violence  to  some  of  the  cases. 

The  first  question,  then,  is.  Had  the  defendant  funds  in  the  hands 
of  the  bank  to  meet  this  check  ?  which  here  becomes  the  question, 
whether  there  was  evidence  from  which  the  jury  could  find  this  fact 
in  the  negative.  The  defendant  had  the  sum  of  £106  in  the  bank  at 
the  time  when  he  drew  the  cbeck ;  but  the  question  of  his  right  to 
notice  of  dishonor  must  be  considered  in  connection  w^ith  his  request 
that  the  check  should  not  be  presented  for  several  days.  Now  the 
important  question  is,  whether  the  drawer  thinks  that  there  will  be 
funds  to  meet  the  draft,  whether  bill  or  check,  when  it  is  presented 
for  payment.  If  I,  in  London,  draw  on  a  bank  in  York,  where  I  have 
£1,000,  which  I  know  will  be  drawn  out  to-day,  while  the  check  can- 
not be  presented  till  to-morrow,  it  is  idle  to  say  that,  knowing  there 
will  be  no  funds  there  at  any  time  when  the  check  can  be  presented,  I 
am  entitled  to  notice  of  dishonor.  The  question,  therefore,  is.  What 
was  the  state  of  the  funds  at  the  time  when  the  bill  ought  in  regular 
course  to  have  been  presented  ?  Then  the  question  arises.  What  is  the 
meaning  of  several  days  or  a  few  days  ?  The  jury  may  well  have 
thought  that  it  at  least  postponed  the  presentment  till  the  2d  of 
March.  Now  from  the  2d  of  March  till  the  10th,  when  the  check  was 
actually  presented,  there  was  not  at  any  time  a  greater  sum  than 
£9  8s.  id.  available  for  its  payment.  There  was  evidence  in  the 
accounts  to  show  that  the  defendant  paid  in  money  to  his  account, 
but  he  at  once  drew  out  as  much  as  he  paid  in,  or  the  money  was  so 
l^aid  in  and  dealt  with  that  it  was  not  applicable  to  the  payment  of 
this  check.  This  was  evidence  on  which  the  jury  might  find  that  the 
defendant  had  not,  in  fact,  funds  in  the  bank  at  the  time  when  the 
bill  was  presented. 

But  Mr.  Sharpe  says,  that,  if  there  were  any  funds,  the  defendant 
was  entitled  to  notice  of  dishonor.  This  cannot  be  so  :  the  question 
must  be  whether,  practically,  there  were  funds  to  such  an  amount  as 
that  at  the  time  of  drawing  he  could  reasonably  expect  payment  ? 
For,  though  the  expression  "any  funds"  is  used  in  some  cases,  it  is 
preposterous  to  suppose  that,  because  there  was  an  old  balance  of  5s. 
to  the  credit  of  a  customer,  he  would  therefore  be  entitled  to  notice 
of  dishonor  of  a  check  for  £5,000.  The  question  then  must  be, 
whether  there  were  any  such  funds  as  the  drawer  might  reasonably 
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and  properly  draw  against,  with  an  expectation  that  the  draft  would 
be  honored.  We  may  read  the  allegation  in  the  declaration  that  the 
defendant  had  not  sufficient,  nor  any,  funds  for  the  payment  of  the 
check,  as  meaning  that  he  had  no  funds  adequate  for  its  payment,  no 
funds  against  which  he  was  entitled  to  draw  the  check  in  question. 
Therefore,  as  to  this  first  question,  I  think  there  was  evidence  for  the 
jury  that  there  were  no  such  funds  in  hand,  from  the  time  when  the 
defendant  would  expect  the  check  to  be  presented  up  to  the  time 
when  it  was  presented  in  fact,  as  to  give  him  ground  to  suppose  that 
the  check  would  be  honored  ;  and  I  think  that  this  fact  was  rightly  so 
found.  Secondly,  it  is  quite  plain  that  there  was  evidence  for  the 
jury  that  the  defendant  had  no  reason  to  expect  that  the  check  would 
be  honored  ;  and  I  also  think  that  they  were  right  in  so  finding. 
There  were  eight  entire  days  after  the  time  when  the  defendant  might 
first  expect  the  check  to  be  presented,  on  none  of  which  had  he  any 
reason  to  expect  that  it  would  be  paid,  for  he  had  no  right  to  expect 
that  any  check  would  be  paid  which  he  had  not  sufficient  effects  to 
meet. 

Channell,  B.  I  am  of  the  same  opinion.  There  is  no  ground  for 
saying  either  that  the  verdict  was  against  evidence,  or  that  there  was 
no  evidence  to  go  to  the  jury  in  support  of  the  declaration.  The  evi- 
dence was  that  the  check  was  not  to  be  presented  for  a  few  days ;  the 
jury  have  found  that  when  it  was  presented  a  reasonable  time  had 
elapsed,  and  I  think  they  were  warranted  in  so  finding.  There  had 
been  then  eight  days  during  which  there  were  no  funds  in  the  hands 
of  the  bank  to  meet  the  check.  There  is,  therefore,  no  ground  to 
contend  that  the  defendant  had  a  reasonable  expectation  of  the  check 
being  paid  ;  and  the  case  bears  no  resemblance  to  cases  where  funds 
might  be  expected  to  come  in,  —  as,  for  instance,  in  the  case  of  a  land- 
lord whose  tenants  were  accustomed  to  pay  their  rents  into  the  bank, 
and  who  had  therefore  a  right  to  expect  there  would  be  assets  to  meet 
his  draft,  and  might  perhaps,  for  want  of  notice,  lose  his  oisportunity 
of  recovering  rent  by  distress. 

Cleasby,  B.  I  am  also  of  the  same  opinion.  The  issue  is  distinct, 
and  involves  the  question  whether  the  defendant  had  reasonable 
ground  for  expecting  that  the  check  would  be  paid.  That  this  is  a 
material  question,  appears  from  Kemble  v.  Mills,^  where  the  declaration 
being  objected  to,  Tindal,  C.  J.,  says,  "  I  suppose  the  objection  is, 
that  it  is  not  stated  that  the  defendant  had  no  reason  to  expect  that 
the  bill  would  be  paid."  This  shows  (though  the  declaration  was  in 
that  case  held  sufficient)  that  the  allegation  of  want  of  reasonable 
ground  for  the  expectation  of  payment  is  an  important  and  a  neces- 

1  1  M.  &  G.  757,  761. 
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sary  averment,  and  is,  therefore,  an  essential  matter  for  consideration. 
The  existence  of  such  reasonable  ground  must  obviously  be  a  question 
for  the  jury.  Now,  here  the  check  was  given  with  a  request  that  it 
should  not  be  presented  for  a  few  days  ;  but  it  is  nevertheless  said  that, 
if  at  the  time  of  drawing  it  there  were  funds,  the  drawer  is  entitled 
to  notice  of  dishonor.  But  can  it  be  said  that  after  a  check  has  been 
given  with  such  a  request,  and  its  drawer  next  day  draws  out  the 
whole  of  his  funds,  and  never  afterwards  pays  in  a  farthing,  nor  has 
any  reasonable  expectation  of  funds  coming  in,  so  that  he  must  well 
know  that  there  never  can  be  any  funds  to  meet  the  check,  he  is  not 
completely  aware  that  the  check  will  not  be  paid  in  fact  ?  Then  put 
the  case  of  a  small  sum  being  paid  in,  quite  insufficient  to  satisfy  the 
check,  the  question  will  still  be.  Was  there  any  reasonable  expectation 
that  there  would  be  funds  to  meet  the  check  ?  The  jury  have  found 
that  the  defendant  had  no  reasonable  expectation  that  the  check 
would  be  paid,  and  I  think  there  was  sufficient  ground  for  that 
finding. 

Beamwell,  B.  I  wish  to  add  that,  if  there  were  funds  in  the 
hands  of  the  bank  sufficient  to  meet  the  check,  the  drawer  would  be 
entitled  to  notice,  though  he  knew  that  the  bank  would  not  honor  the 
check;  for  he  would  be  entitled  to  say  they  were  bound  to  honor 
it,  even  though  they  had  told  him  they  would  not. 

Bute  discharged.'- 


TURNER  V.  SAMSON  and  Others. 
In  the  Court  of  Appeal,  November  13,  1877. 

[Reported  in  2  Queen's  Bench  Division,  23.] 

Action  by  C.  Turner  against  M.  Samson,  M.  Crichton,  W.  Home, 
and  F.  Martinez.  The  plaintiff  claimed  £250  and  interest  due  to  him 
as  the  holder  of  a  bill  of  exchange  for  £250  at  four  months  drawn  by 
Home  on,  and  accepted  by,  Samson,  and  indorsed  by  Home,  Martinez, 
and  R.  Sherwood. 

The  defendant  Martinez  by  his  statement  of  defence  pleaded  to  the 
effect  that  the  bill  as  between  all  the  parties  was  an  accommodation 
bill,  drawn,  accepted,  and  indorsed  for  the  purpose  of  enabling  Sher- 
wood to  raise  money  on  it ;  that  Sherwood  had  promised  to  meet  the 

1  Hopkirk  v.  Page,  2  Brock.  20 ;  In  re  Brown,  2  Story,  502,  520,  accord. 

Hill  u.  Norris,  2  St.  &  P.  114,  contra. 

See  Lacoste  v.  Harper,  3  La.  An.  385.  —  Ed. 
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bill,  but  had  failed  to  do  so  ;  and  that  the  defendant  Martinez  had  not 
received  at  any  time  any  notice  of  the  dishonor  of  the  bill. 

Demurrer.  On  the  ground  that,  as  it  appeared  by  the  statement  of 
defence  that  the  bill  of  exchange  was  an  accommodation  bill  between 
all  the  parties,  none  of  them  were  entitled  to  notice  of  dishonor. 

On  the  demurrer  coming  on  for  argument  before  the  Queen's  Bench 
Division,  the  defendant  did  not  appear,  and  judgment  was  entered  for 
the  plaintiff. 

The  defendant  Martinez  appealed. 

Cooper  Wyld  (with  him  JE.  G.  Willis),  for  the  defendant.  Mar- 
tinez, as  indorser,  is  entitled  to  notice  of  dishonor  ;  and  the  fact  that 
it  is  an  accommodation  bill  is  no  excuse.  Chitty  on  Bills,  p.  305, 
10th  ed. 

Philhrich,  Q.  C,  and  Petheram,  for  the  plaintiff.  The  acceptor  of 
a  bill  is  not  entitled  to  notice :  the  drawer  is ;  but,  if  the  bill  is  an 
accommodation  bill,  the  drawer  is  not  entitled  to  notice,  as  he  has  no 
right  to  expect  the  acceptor  to  meet  the  bill ;  and  all  parties  to  an 
accommodation  bill  are  in  the  position  of  drawers.  The  reason  for 
requiring  notice  is  that  the  drawer  may  have  effects  in  the  hands  of 
the  acceptor  which  he  may  wish  to  withdraw,  also  that  he  may  have  a 
remedy  over.  Bickerdike  v.  BoUman.  But  these  reasons  do  not  apply 
to  an  accommodation  bill.  None  of  the  parties  had  any  right  to 
expect  that  any  one  but  Sherwood  would  meet  the  bill,  and  he  was 
not  the  acceptor.  In  Carter  v.  Flower,^  if  there  had  been  a  sufficient 
allegation  of  no  consideration,  the  demurrer  would  have  been  over- 
ruled. 

Mellish,  L.  J.  The  question  in  this  case  is  whether  there  was  a 
valid  excuse  for  not  giving  notice  of  dishonor  of  a  bill.  It  appears 
beyond  doubt  that  the  bill  was  an  accommodation  bill,  and  that  the 
drawer  and  the  other  defendants  as  indorsers  all  signed  the  bill  for 
the  accommodation  of  Sherwood.  The  question  is  in  substance 
whether  the  defendant,  the  appellant,  was  entitled  to  notice.  He  was 
plainly  not  the  person  who  was  to  take  up  the  bill,  and  he  had  a  right 
to  suppose  that  another  person  would  see  that  it  was  taken  up.  It 
appears  to  me  that  the  defendant  was  in  the  same  position  as  if  the 
acceptor  had  been  the  person  who  was  ultimately  liable  to  pay. 

Beett,  J.  A.  This  is  an  action  against  an  indorser  of  a  bill  of 
exchange,  and  it  is  stated  that  no  notice  of  dishonor  was  given  to  the 
defendant.  Under  such  circumstances,  an  action  cannot  be  maintained, 
unless  there  is  a  sufficient  excuse  for  not  giving  the  notice ;  and  the 
question  is,  whether  there  is  here  a  sufficient  excuse.  I  think  not, 
because  it  is  not  shown  that  the  defendant  is  an  indorser,  who,  if  made 

1  16  M.  &  W.  743. 
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to  pay,  would  have  no  remedy  against  the  acceptor  or  any  other 
person.  I  take  the  rule  to  be  that  an  indorser  cannot  be  sued  without 
notice  of  dishonor,  unless  it  is  shown  that,  if  made  liable,  he  would 
have  no  remedy  against  any  other  person.  Bickerdike  v.  Bollman  was 
held  to  be  within  the  rule,  and  Carter  v.  Flower  ^  was  held  not  within 
the  rule.  In  one  case,  the  excuse  was  sufBcient ;  in  the  other,  it  was 
not.  In  Esdaile  v.  Sowerby,"  Lord  Ellenborough  said  that  knowledge 
was  not  to  be  considered  equivalent  to  notice  ;  and  in  Carter.^.  Flower, 
Parke,  B.,  says  that  the  court  ought  not  to  go  beyond  the  decided 
cases. 

Amphlett,  J.  A.  I  am  of  the  same  opinion.  Looking  at  the  facts 
most  favorably  to  the  plaintiff,  Sherwood  was  the  principal  debtor, 
and  the  others  were  all  in  the  position  of  sureties  for  the  payment  of 
the  debt.  On  another  view  of  the  case,  it  might  be  held  upon  the 
form  of  the  bill  that  the  acceptor  was  primarily  liable  ;  but  I  think 
upon  the  whole  the  others  must  be  taken  to  be  co-sureties  for  Sher- 
wood. Then  what  had  Martinez  a  right  to  conclude  would  be  done  ? 
It  was  the  duty  of  Sherwood  to  provide  funds  to  meet  the  bill  when 
it  became  due  ;  and  the  holder  accordingly  applied  to  Sherwood.  The 
bill  was  dishonored,  and  it  was  important  for  Martinez  to  know  that 
the  bill  had  been  dishonored,  because  then  he  had  a  right  to  sue 
Sherwood  and  the  other  parties  for  contribution.  I  think,  therefore, 
that  this  does  not  bring  Martinez  under  the  rule  which  says  that,  if 
the  drawer  is  primarily  liable  to  pay,  then  notice  need  not  be  given. 

Judgment  for  the  defendant} 

1  16  M.  &  W.  743.  2  11  East,  p.  117. 

8  Wilks  V.  Jacks,  Peake,  202 ;  Brown  u.  Maflfey,  15  East,  216  ;  Carter  v.  Flower, 
16  M.  &  W.  743 ;  Maltasa  <-.  Siddle,  6  C.  B.  n.  s.  494;  Saul  v.  Jones,  1  E.  &  E.  59; 
Poster  V.  Parker,  2  C.  P.  D.  18  ;  French  v.  Bank  of  Columbia,  4  Cranch,  141  ;  Ram- 
duloUday  v.  Darieux,  4  Wash.  61 ;  Allen  v.  King,  4  McL.  128;  Buck  v.  Cotton,  2  Conn. 
126;  Holland  ...  Turner,  10  Conn.  308;  Ball  v.  Greaud,  14  La.  An.  305;  Groton  v. 
PalUieim,  6  Greenl.  476;  Eea  v.  Dorrance,  18  Me.  137  ;  "Warder  v.  Tucker,  7  Mass. 
449 :  Bogy  v.  Keil,  1  Mo.  743 ;  Glasgow  v.  Copeland,  8  Mo.  268  ;  Jackson  v.  Richards, 
2  Cai.  343;  Richter  v.  Selin,  8  S.  &  R.  425,  439;  Scarborough  u.  Harris,  1  Bay, 
177,  accord. 

Be  Berdt  v.  Atkinson,  2  H.  Bl.  336  {overruled) ;  Sisson  v.  Tomlinson,  1  Sel.  N.  P. 
(13th  ed.),  290  {overruled) ;  Farmers'  Bank  v.  Van  Meter,  4  Rand.  553,  contra. 

In  Foster  v.  Parker,  supra,  Lindley,  J.,  said,  p.  20  :  "  To  disentitle  the  defendant 
as  the  indorser  of  a  bill  of  exchange  to  notice  of  dishonor,  the  plaintiff  must  show 
that  it  was  the  defendant's  duty,  as  between  himself  and  the  other  parties  to  the  bill, 
to  provide  for  it."  —  Ed. 
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DONELLT,  ExEcuTOB  oi-  Donbllt,  v.  HOWIE. 
In  the  Exchequee,  Ireland,  November  13,  1833. 

[Reported  in  Hayes  ^  Jones,  436.] 

Assumpsit  upon  a  bill  of  exchange  by  an  indorsee,  against  his  next 
immediate  indorser  :  the  declaration  also  contained  counts  for  goods 
sold  and  delivered,  and  the  money  counts.^  The  bill  was  dated  the 
22d  of  November,  1831,  and  was  drawn  by  one  Thomas  Corrigan  upon 
and  accepted  by  P.  Fleming,  for  the  sum  of  £36  6«.  5jc?.  payable  eight 
months  after  date.  It  was  indorsed  by  Corrigan  to  the  defendant, 
and  by  the  defendant  to  the  testator. 

At  the  trial  before  Joy,  C.  B.,  at  the  sittings  after  Michaelmas  term, 
1832,  the  first  witness  forthe  plaintiff  proved  the  handwriting  of  the 
defendant,  and  stated  that  he  had  been  the  book-keeper  of  Donelly, 
who  had  cashed  the  bill  for  the  defendant;  that  by  mistake  he,  the 
witness,  entered  the  bill  in  Douelly's  books  as  if  it  fell  due  on  the  25th 
of  August,  1832,  instead  of  the  25th  of  July,  1832,  when  it  really 
became  due ;  that,  in  consequence  thereof,  the  bill  was  not  presented 
for  payment  until  the  25th  of  August,  1832 ;  that  on  the  27th  of 
August,  after  the  bill  had  been  protested  for  non-payment,  and  notice 
of  dishonor  given  to  the  defendant,  the  latter  called  on  Donelly  at  his 
office,  and  said  that  theTjill  had  not  been  properly  presented  ;  that  the 
witness  then  said  to  the  defendant  that  one  merchant  ought  not  to 
take  advantage  of  another,  to  which  the  defendant  replied  that  he 
would  not ;  that  he  would  pay  the  bill,  but  that  he  had  not  the  money 
just  then.  Upon  being  subsequently  applied  to  for  payment  of  the 
bill,  the  defendant  said  that  he  would  not  pay  it,  unless  he  were  recom- 
pensed by  the  prior  indorser.  It  was  proved  by  the  defendant  that 
full  value  for  the  bill  had  been  given  by  him,  and  that  the  acceptor 
was  insolvent.  The  jury  found,  upon  an  issue  sent  to  them,  that  the 
promise  to  pay,  made  by  the  defendant  on  the  27th  of  August,  was  an 
absolute  unconditional  promise,  and  was  made  with  a  knowledge  of 
all  the  circumstances  of  the  case.  The  counsel  for  the  defendant  then 
objected  that  the  defendant,  having  been  absolutely  discharged  from 
all  liability  on  foot  of  the  bill,  by  the  neglect  of  the  holder  to  present 
it  when  it  became  due,  the  new  promise  to  pay  was  without  consider- 
ation, and  could  not  charge  the  indorser,  and  that  the  defendant  was 

1  Only  80  much  of  the  case  is  given  as  relates  to  the  count  upon  the  bill  of 
exchange.  —  Ed. 
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not  liable  thereon  ;  which  question  the  Chief  Baron  reserved  for  the 
consideration  of  the  court,  directing  the  jury  to  find  for  the  plaintiff, 
and  giving  the  defendant  liberty  to  move  to  set  aside  the  verdict,  and 
to  have  a  verdict  entered  tip  for  himself,  or  a  nonsuit. 

A.  JBreioster,  for  the  defendant,  having  moved  accordingly,  the  court 
called  on  the  counsel  for  the  plaintiff  to  support  the  verdict. 

R.  Holmes  and  A.  JV.  Oulton,  for  the  plaintiff.  A  promise  to  pay, 
made  by  the  indorser  with  a  knowledge  of  all  the  circumstances,  is 
sufScient  to  charge  him. 

[Jot,  C.  B.  A  promise  to  pay  made  by  a  party  to  a  bill  is  only 
prima  facie  evidence  that  every  thing  which  is  necessary  to  charge 
that  party  has  been  regularly  done.  Here  the  plaintiff  has  not  merely 
given  the  promise  in  evidence,  but  has  also  proved  that  every  thing 
regular  has  not  been  done ;  viz.,  that  the  bill  was  not  duly  pre- 
sented.] 

Then  the  objection  is,  that  the  want  of  due  presentment  and  of 
notice  of  the  dishonor  appeared  on  the  plaintiff's  case.  In  Haddock 
V.  Bury,^  it  is  not  stated  upon  whose  case  the  irregularity  of  the  pro- 
ceedings appeared ;  but  in  Whitaker  v.  Morris ''  it  appeared  on  the 
plaintiff's  case  ;  and,  in  both  instances,  the  defendant  was  held  liable. 
The  law  requires,  for  the  benefit  of  the  indorser,  that  the  indorsee 
should  present  the  bill  at  the  proper  time,  and  give  due  notice  of  its 
dishonor  to  the  indorser.  He  may  waive  that  benefit ;  and  a  promise 
to  pay,  made  by  him  with  the  full  knowledge  of  all  the  circuQi- 
stances,  has  always  been  considered  as  a  waiver. 

[SivnTH,  B.  If  the  promise  to  pay,  made  with  a  knowledge  of  the 
circumstances,  is  to  be  considered  as  a  waiver,  the  plaintiff  is  entitled 
to  recover;  but,  if  it  be  on\j  prima  facie  evidence  that  everything 
necessary  to  charge  the  defendant  has  been  regularly  performed,  it  is, 
like  all  other  prima  facie  evidence,  liable  to  be  rebutted,  as  has  been 
done  in  the  present  case. 

Jot,  C.  B.  In  Lundie  v.  Robertson,'  Lord  Ellenborough  held  that 
the  promise  was  merely  prima  facie  evidence  that  every  thing  was 
rightly  done ;  and  he  expressly  puts  out  of  his  consideration  whether 
it  was  a  waiver  or  not.  So  in  Greenway  v.  Hindley^  and  Gunson 
V.  Metz,^  it  was  held  to  be  mBvely  prima  facie  evidence  that  all  was 
rightly  done.J 

The  cases  are  divisible  into  two  classes.  A  promise  by  the  de- 
fendant to  pay  the  amount  of  the  bill  is  pyrima  facie  evidence  that 
every  thing   necessary  to  charge  him  has  been  regularly  done,  and 

1  7  East,  236,  a.  (a).  "  1  Esp.  58.  »  7  East,  231. 

«  4  Camp.  62.  6  1  b.  &  C.  193. 
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that  evidence  may  be  rebutted ;  but  a  promise  to  pay,  made  with  a 
knowledge  that  every  thing  necessary  to  charge  him  has  not  been 
done,  is  a  waiver  of  those  requisites  ;  and  the  defendant  renders 
himself  liable  thereby.  Gibbon  v.  Coggan,'  Cooper  v.  Wall,^  Stevens 
V.  Lynch,'  Taylor  v.  Jones,''  Margitson  v.  Arthur,'  Haddock  v.  Bury.' 
It  is  not  a  nudum  pactum  /  for  there  is  a  moral  consideration  to  sup- 
port the  promise. 

J.  HaXchell  and  A.  Brewster,  in  reply.  The  opinion  of  Mansfield, 
C.  J.,  in  Borradaile  v.  Lowe,'  is  distinctly  in  favor  of  the  defendant. 
The  promise  is  merely  prima  facie  evidence  that  every  thing  was 
rightly  done  to  charge  the  defendant :  in  that  view,  it  is  of  value  to 
support  the  plaintiff's  case ;  but,  in  any  other  view,  it  is  of  no  value 
whatever,  for  it  is  but  a  nudum  pactum,  unsupported  by  any  consid- 
eration. From  the  1  Geo.  IV.  c.  24,  §  46,  and  the  case  of  Alderson 
V.  Langdale,  it  is  plain  that,  if  the  holder  of  a  bill  neglect  to  present 
it  for  payment  in  due  time,  or  to  give  due  notice  of  its  dishonor  to 
his  immediate  indorser,  he  has  no  demand  whatever  against  him ; 
though  the  consideration  for  the  indorsement  may  have  been  a  pre- 
existing debt,  or  though  a  debt  may  have  been  created  between  the 
parties  by  the  very  act  of  indorsement. 

Jot,  C.  B.  Either  the  judges  have  been  inaccurate  in  the  language 
they  have  used,  or  they  have  been  inaccurately  reported,  or  there  has 
been  a  fluctuation  of  opinion  upon  this  subject.  But  in  one  of  the 
latest  cases  on  the  subject,  Standage  v.  Creighton,'  Denman,  C.  J., 
held  that  a  promise  to  make  a  part  payment  was  not  sufficient  evi- 
dence that  all  was  rightly  done  ;  and  he  nonsuited  the  plaintiff,  though 
such  promise  would,  according  to  what  is  now  contended  for,  be  a 
waiver,  and  entitle  the  plaintiff  to  recover.  I  confess,  I  cannot  con- 
ceive what  is  the  meaning  to  be  attributed  to  the  word  "  waiver," 
when  used  in  a  case  like  the  present,  where  the  defendant  has  been 
absolutely  discharged  by  the  neglect  of  the  plaintiff.  He  may  waive 
the  communication  of  a  fact,  but  I  do  not  understand  how  he  can 
waive  the  existence  of  the  fact.  The  law  requires  that  the  bill  should 
be  presented  to  the  acceptor  when  it  becomes  due,  even  though  the 
acceptor  be  a  bankrupt;  and,  in  my  opinion,  it  would  be  very  preju- 
dicial to  the  mercantile  interests  of  the  country,  were  we  to  fritter 
away  the  known  rules  of  law  by  establishing  this  new-fangled  doc- 
trine of  waiver.  The  tendency  of  the  modern  decisions  of  courts  of 
justice  is  to  avoid  introducing  new  distinctions,  or  extending  those 

I  2  Camp.  188.  "-  Chitty  on  Bills,  9th  ed.  503,  note. 

s  12  East,  38.  <  2  Camp.  105. 

5  Dan.  &  L.  157.  «  7  East,  236,  note  (a). 

'  4  Taunt.  94.  «  5  Car.  &  P.  406. 
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•which  have  been  already  introduced  ;  and  to  decide  cases  according 
to  the  old  well-known  rules  of  the  law.  Nor  is  there  any  pretence 
for  saying  that  there  is  a  moral  obligation  on  the  defendant  to  pay 
this  bill,  whereby  the  promise  might  be  supported ;  for  the  plaintiff, 
by  his  own  neglect,  has  discharged  every  person  except  the  acceptor 
of  the  bill. 

Smith,  B.  I  agree  in  opinion  with  the  other  members  of  the  court. 
The  promise  of  the  indorser  is  of  this  benefit  to  the  indorsee  :  that, 
by  proving  it,  he  gives  prima yacie  evidence  that  those  acts  have  been 
done,  which  it  is  necessary  he  should  show  were  done  in  order  to 
charge  the  defendant. 

Pennefatheb,  B.  We  are  all  of  opinion  that  our  judgment  upon 
this  point  should  be  for  the  defendant.  In  no  case  has  the  court  held 
—  when  the  declaration  contained  an  averment  that  the  bill  was  duly 
presented  for  payment,  which  allegation  was  disproved  —  that  the 
plaintiff  was  entitled  to  recover,  upon  proof  of  a  subsequent  promise 
to  pay  by  the  defendant.  The  cases  only  go  this  length,  that,  if  a  sub- 
sequent promise  by  the  defendant  to  pay  the  bill  be  proved,  it  is  evi- 
dence that  the  presentment  of  the  bill  was  rightly  made.  As,  there- 
fore, we  are  not  bound  by  any  decided  cases,  and  as  principle  does 
not  require  us  to  go  the  length  sought  by  the  plaintiff  in  this  case,  I 
am  of  opinion  that  we  ought  not  to  extend  the  departures  which  have 
hitherto  been  made  from  the  strict  rules  of  law. 

Verdict  set  aside,  and  nonsuit  entered} 

1  The  reasoning  in  tlie  principal  case,  it  is  conceived,  is  unanswerable.  One  may 
waive  the  performance  of  a  condition  precedent  before  default.  Phipson  v.  Kneller, 
supra,  p.  469 ;  but  how  one  can  waive  the  performance  of  a  condition  precedent  after 
the  time  for  performance  lias  elapsed,  has  never  been  explained.  Nevertheless,  the 
reasoning  of  the  Irish  judges  has  not  prevailed  either  in  England  or  in  this  country. 
The  courts,  apparently  misled  by  a  supposed  but  false  analogy  between  the  promise 
of  a  drawer  or  indorser  whom  the  holder  has  failed  to  charge,  and  the  promise  of  a 
debtor  whose  debt  is  barred  by  bankruptcy  or  the  Statute  of  Limitations,  hare 
almost  uniformly  held  that  the  promise  to  pay  of  a  drawer  or  indorser  is  not  only 
evidence  of  due  diligence  by  the  holder,  and  accordingly  admissible  under  the  allega- 
tion of  due  presentment  and  notice.  Lundie  v.  Robertson,  7  East,  281  ;  Horsford  v. 
Wilson,  1  Taunt.  12 ;  Hopley  v.  Dufresne,  15  East,  275  ;  Gunson  v.  Metz,  1  B.  &  C. 
193  ;  Booth  v.  Jacobs,  3  Nev.  &  M.  351 ;  Norris  v.  Salomonson,  4  Scott,  267  ;  Wilkins 
c.  Jadis,  1  M.  &  Rob.  41 ;  Hicks  v.  Beaufort,  4  B.  N.  C.  229 ;  Brownell  o.  Bonney, 
1  Q.  B.  39  ;  Curlewis  v.  Canfield,  1  Q.  B.  814  ;  Campbell  u.  Webster,  2  C.  B.  258  ; 
Killby  V.  Rochussen,  18  C.  B.  n.  s.  357 ;  Hazard  v.  White,  26  Ark.  155 ;  Breed  v.  Hill- 
house,  7  Conn  523;  Dickerson  t).  Turner,  12  Ind.  223  ;  Lewis  «.  Brehme,  33  Md.  412; 
Andrews  v.  Boyd,  3  Met  434 ;  Bibb  v.  Peyton,  18  Miss.  275 ;  Dorsen  v.  Watson,  14  Mo. 
59  ;  Tebbetts  u.  Dowd,  23  Wend.  379  ;  Meyer  v.  Hibscher,  47  N.  Y.  265 ;  Gawtry  v. 
Doane,  61  N.  Y.  84;  Levy  v.  Peters,  9  S.  &  R.  125;  Loose  u.  Loose,  36  Pa.  638  ; 
U.  S.  Bank  v.  Lytnan,  20  Vt.  666;  Commercial  Bank  u.  Clark,  28  Vt.  325;  Pate  '• 
MoClure,  4  Rand.  164. 


SECT.    IV.]  DONELLY   V.    HOWIE.  505 

But  is  also  of  sufficient  effect  to  bind  him,  even  when  it  appears  affirmatively  that 
due  diligence  was  not  used  by  the  holder.  Whitaker  v.  Morris,  1  Ch.  Jr.,  Bills,  .^38 
(sembk) ;  Rogers  u.  Stephens,  2  T.  R.  713  (semble) ;  Hopes  ./.  Alden,  6  East,  16,  n. 
(semble) ;  Rabey  i..  Gilbert,  6  H.  &  N.  536 ;  Cordery  v.  Colvin,  14  C.  B.  N.  s.  374 ; 
"Woods  w.  Davis,  3  B.  &  S.  101 ;  Bartholomew  v.  Hill,  5  L.  T.  Rep.  756;  Shepherd  u. 
Eeddie  (Court  of  Session),  March  1,  1870  ;  Allhusen  v.  Mitchell  (Court  of  Session), 
Eeb.  23,  1870 ;  Union  Bank  v.  Magruder,  7  Pet.  287  (semUe) ;  Sigerson  v.  Matthews, 
20  How.  496 ;  Yeager  v.  Farwell,  13  Wall.  6 ;  Hazard  v.  White,  2b  Ark.  155 ;  Leonard 
V.  Hastings,  9  Cal.  236  [semble) ;  Breed  v.  Hillliouse,  7  Conn.  623  (but  see  Peabody 
V.  Harvey,  4  Conn.  119;  Huntingdon  v.  Harvey,  4  Conn.  124) ;  Curtiss  v.  Martin,  20 
111.  557  ;  Tobey  v.  Berley,  26  111.  426  ;  Smith  v.  Curlee,  59  111.  221 ;  Higgins  v.  Rob- 
bins,  4  Dana,  100  (but  see  Lawrence  v.  Ralston,  3  Bibb,  102) ;  Hart  v.  Long,  1  Rob. 
( La. )  83 ;  Thomas  v.  Mayo,  56  Me.  40 ;  Hopkins  v.  Liswell,  12  Mass.  52  ;  Harrison  v. 
Bailey,  99  Mass.  620 ;  Rindge  v.  Kimball,  124  Mass.  209 ;  Parsons  v.  Dickinson,  23 
Mich.  56;  Robbins  v.  Pinckard,  13  Miss.  275;  Salisbury  v.  Renick,  44  Mo.  554; 
Rogers  v.  Hacket,  21  N.  H.  100 ;  Barkalow  v.  Johnson,  1  Harr.  397 ;  Glendening  v. 
Canary,  5  Daly,  489 ;  Leary  u.  Miller,  61  N.  Y.  488  ;  Moore  v.  Tucker,  3  Ired.  347 ; 
Johnson  v.  Arrigoni,  5  Oreg.  485 ;  Smith  v.  Lownsdale,  6  Oreg.  78  ;  Sherer  v.  Easton 
Bank,  33  Pa.  134 ;  Hall  v.  Frieraan,  2  N.  &  McC.  479  ;  Stone  v.  Smith,  30  Tex.  138 ; 
Elodgett  V.  Durgin,  32  Vt.  361 ;  Knapp  v.  Runals,  37  Wis.  135. 

See  to  the  same  effect  Burrows  v.  Hannegan,  1  McL.  309 ;  Sherrod  v.  Rhodes, 
5  Ala.  683 ;  Olendorf  v.  Swartz,  5  Cal.  480 ;  Keyes  v.  Fenstermaker,  24  Cal.  329 ; 
Campbell  v.  Varney,  12  Iowa,  43  ;  Lewis  v.  Brehme,  33  Md.  412 ;  Creamer  v.  Perry, 
17  Pick.  332  ;  Kent  v.  Warner,  12  All.  561 ;  Pratt  v.  Chase,  122  Mass.  262 ;  Miller 
/;.  Hackley,  5  Johns.  375 ;  Griffin  v.  Goff,  12  Johns.  423  ;  Loose  v.  Loose,  36  Pa.  538 ; 
Gregory  v.  Allen,  Mart.  &  Y.  74 ;  Commonwealth  u.  Clark,  28  Vt.  325 ;  Tardy  v. 
Boyd,  26  Grat.  631,  in  which  cases  the  language  or  conduct  of  the  drawers  or  in- 
dorsers  was  not  thought  to  be  a  sufficient  recognition  of  their  obligation  to  pay. 

But  a  promise  to  pay  made  by  a  drawer  or  indorser  in  ignorance  of  the  fact  of 
the  holder's  laches  is  nugatory.  Goodall  v.  DoUey,  1  T.  R.  712  ;  Borradaile  v.  Lowe, 
4  Taunt.  93;  Thornton  v.  Wynn,  12  Wheat.  183;  Martin  v.  Winslow,  2  Mas.  241 ; 
Kennon  u.  McRea,  7  Port.  175 ;  Walker  v.  Rogers,  40  III.  279  ;  Bank  of  Tennessee 
.,.  Smith,  9  B.  Mon.  609;  Landrum  v.  Trowbridge,  2  Met.  (Ky.)  281 ;  Blum  v.  Bidwell, 
20  La.  An.  43 ;  James  v.  Wade,  21  La.  An.  548  ;  Byram  v.  Hunter,  36  Me.  217  ;  Lewis 
V.  Brehme,  33  Md.  412  ;  Low  v.  Howard,  10  Cush.  159;  Kelley  v.  Brown,  5  Gray,  108  ; 
Farrington  o.  Brown,  7  N.  H.  271 ;  U.  S.  Bank  v.  Southard,  2  Harr.  473 ;  Tebbetts 
V.  Dowd,  23  Wend.  379 ;  Richard  v.  BoUer,  6  Daly,  460 ;  Lake  v.  Artisan's  Bank, 
1  Tr.  App.  71;  Hunter  v.  Hook,  64  Barb.  468;  Lilly  v.  Petteway,  73  N.  Ca.  358; 
Loose  V.  Loose,  36  Pa.  538 ;  Fotheringham  v.  Prince,  1  Bay,  291 ;  Golladay  v.  Union 
Bank,  2  Head,  64 ;  Ford  v.  Dallam,  3  Cold.  67 ;  Commercial  Bank  u.  Clark,  28  Vt. 
825. 

But  a  promise  to  pay  made  by  a  drawer  or  indorser  with  knowledge  of  the  fact  of 
the  holder's  laches  is  none  the  less  operative  because  of  the  promisor's  ignorance  of 
the  legal  effect  of  such  laches.  Bilbie  v.  Lumley,  2  East,  469  ;  Hughes  v.  Bowen, 
15  Iowa,  446  ;  Creshire  v.  Taylor,  29  Iowa,  492 ;  Davis  v.  Gowen,  17  Me.  387  ;  Beck 
V.  Thompson,  4  Har.  &  J.  537  ;  Matthews  v.  Allen,  16  Gray,  594  (overruling  earlier 
Massachusetts  cases) ;  Third  Nat.  Bank  v.  Ash  worth,  105  Mass.  503;  Ladd  v.  Ken- 
ney,  2  N.  H.  340;  Edwards  v.  Tandy,  36  N.  H.  540;  Tebbetts  v.  Dowd,  23  Wend. 
879 ;  Richter  v.  Selin,  8  S.  &  R.  438 ;  Schmidt  v.  Radcliffe,  4  Strob.  296.  But  see, 
contra,  Spurlock  v.  Union  Bank,  4  Humph.  336;  Williams  v.  Union  Bank,  9  Heisk. 
441.— Ed. 
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GEORGE  M'GRUDER,  Plaintiff  in  Eeeok,  <;.  THE  PRESI- 
DENT, DIRECTORS,  AND  COMPANY  OP  THE  BANK  OP 
WASHINGTON,  Defendants  in  Eeeoe. 

In  the  Supebme  Couet,  United  States,  Maech  13,  1824. 

[Reported  in  9  Wheaton,  598.] 

The  opinion  of  tlie  court  was  delivered  by  Mr.  Justice  Johnson. 

This  case  comes  up  from  tlie  Circuit  Court  of  the  District  of  Colum- 
bia, in  which  a  suit  was  instituted  against  the  plaintiff  here,  as  indorser 
of  one  Patrick  M'Gruder. 

The  facts  are  exhibited  in  a  stated  case,  upon  which,  by  consent,  an 
alternative  judgment  is  to  be  entered.  The  judgment  below  was  for 
the  plaintiffs  in  the  action  ;  and  the  defendant  brings  this  writ  of  error 
to  have  that  judgment  reversed,  and  a  judgment  entered  in  his  favor. 

The  leading  facts  in  the  cause  are  so  much  identified  with  those  in 
the  case  of  Renner  v.  The  Bank  of  Columbia,  decided  at  the  present 
term,  on  the  question  relative  to  the  days  of  grace,  that  the  decision 
in  that  cause  disposes  of  the  principal  question  raised  in  this. 

But  there  is  another  point  presented  in  the  present  cause.  There 
was  no  actual  demand  made  on  the  drawer  of  this  note,  and  the  question 
intended  to  be  presented  was  whether  the  facts  stated  will  excuse  it. 

At  the  time  of  drawing  the  note,  and  until  within  ten  days  of  its 
falling  due,  the  maker  was  a  housekeeper  in  the  District  of  Columbia. 
But  he  then  removed  to  the  State ,  of  Maryland,  to  a  place  within 
about  nine  miles  of  the  District.  The  case  admits  that  neither  the 
holder  of  the  note,  nor  the  notary,  knew  of  his  removal  or  place  of 
residence  ;  but  the  circumstances  of  his  removal  had  nothing  in  them 
to  sanction  its  being  construed  into  an  act  of  absconding.  The  words 
of  the  admission  to  this  point  are  that  he- "went  to  the  housB  where 
the  said  Patrick  had  last  resided,  and  from  which  he  had  removed,  as 
aforesaid,  in  order  there  to  present  the  said  note,  and  demand  pay- 
ment of  the  same  ;  and  not  finding  him  there,  and  being  ignorant  of 
his  place  of  residence,  returned  the  said  note  under  protest." 

The  alternative  in  which  the  judgment  of  the  court  is  to  be  ren- 
dered is  not  very  appropriately  stated ;  but  since  the  absurdity  cannot 
have  entered  into  the  minds  of  the  parties,  that,  not  knowing  of  the 
removal  or  present  abode  of  the  drawer,  the  holder  was  still  bound  to 
follow  him  into  Maryland,  we  will  construe  the  submission  with  refer- 
ence to  the  facts  admitted ;  and  then  the  question  raised  is,  whether 
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the  holder  had  done  all  that  he  was  bound  to  do,  to  excuse  a  personal 
demand  upon  the  maker. 

On  this  subject  the  law  is  clear:  a  demand  on  the  maker  is,  in 
general,  indispensable ;  and  that  demand  must  be  made  at  his  place 
of  abode  or  place  of  business.  That  it  should  be  strictly  personal,  in 
the  language  of  the  submission,  is  not  required :  it  is  enough  if  it  is 
at  his  place  of  abode,  or,  generally,  at  the  place  where  he  ought  to 
be  found.  But  his  actual  removal  is  here  a  fact  in  the  case ;  and  in 
this,  as  well  as  every  other  case,  it  is  incumbent  upon  the  indorsee  to 
show  due  diligence.  Now,  that  the  notary  should  not  have  found 
the  maker  at  his  late  residence,  was  the  necessary  consequence  of 
his  removal,  and  is  entirely  consistent  with  the  supposition  of  his  not 
having  made  any  one  of  those  inquiries  which  would  have  led  to  a 
development  of  the  cause  why  he  did  not  find  him  there.  JVbn  con- 
stat, but  he  may  have  removed  to  the  next  door;  and  the  first  ques- 
tion would,  most  probably,  have  extracted  information  that  would 
have  put  him  on  further  inquiry.  Had  the  house  been  shut  up,  he 
might,  with  equal  correctness,  have  returned,  "that  he  had  not 
found  him;"  and  yet  that  clearly  would  not  have  excused  the  de- 
mand, unless  followed  by  reasonable  inquiries. 

The  party  must  then  be  considered  as  lying  under  the  same  obli- 
gations as  if,  having  made  inquiry,  he  had  ascertained  that  the  maker 
had  removed  to  a  distance  of  nine  miles,  and  into  another  jurisdiction. 
This  is  the  utmost  his  inquiries  could  have  extracted,  and  marks,  of 
course,  the  outlines  of  his  legal  duties. 

Mere  distance  is,  in  itself,  no  excuse  from  demand  ;  but,  in  general, 
the  indorsee  takes  upon  himself  the  inconvenience  resulting  from  that 
cause.  Nor  is  the  benefit  of  the  post-ofiice  allowed  him,  as  in  the  case 
of  notice  to  the  indorser. 

But  the  question  on  the  recent  removal  into  another  jurisdiction  is 
a  new  one,  and  one  of  some  nicety.  In  case  of  original  residence  in  a 
State  different  from  that  of  the  indorser,  at  the  time  of  taking  the 
paper,  there  can  be  no  question ;  but  how  far,  in  case  of  subsequent 
and  recent  removal  to  another  State,  the  holder  shall  be  required  to 
pursue  the  maker,  is  a  question  not  without  its  difficulties. 

We  think  that  reason  and  convenience  are  in  favor  of  sustaining  the 
doctrine  that  such  a  removal  is  an  excuse  from  actual  demand.^    Pre- 

1  Foster  v.  Julien,  24  N.  Y.  28 ;  Curomings  v.  Ksher,  Anth.  N.  P.  1 ;  Gist  v.  Ly. 
brand,  3  Oh.  307  ;  Lehman  v.  Jones,  1  Watts  &  S.  126 ;  Raid  ,v.  Morrison,  2  Watts  & 
S.  401 ;  Becker  v.  Levy,  5  Pa.  L.  J.  298;  Gillespie  v.  Hannahan,  4  McC.  503;  Eaton 
v.  McMahon,  42  Wis.  484  (semble),  accord. 

Wheeler  v.  Field,  6  Met.  290  (overruling  Putnam  v.  Sullivan,  4  Mass.  45) ;  Pierce 
1),  Gate,  12  Gush.  190 ;  Grafton  Bank  v.  Cox,  13  Gray,  503,  contra,  in  which  cases  it 


508  MAGEUDBE    V.    BANK   OF   GEORGETOWN.        [CHAP.    VH. 

cision  and  certainty  are  often  of  more  importance  to  the  rules  of  law 
than  their  abstract  justice.  On  this  point,  there  is  no  other  rule  that 
can  be  laid  down  which  will  not  leave  too  much  latitude  as  to  place 
and  distance.  Besides  which,  it  is  consistent  with  analogy  to  other 
cases  that  the  indorser  should  stand  committed  in  this  respect  by  the 
conduct  of  the  maker.  For  his  absconding  or  removal  out  of  the 
kingdom,  the  indorser  is  held  in  England  to  stand  committed ;  and, 
although  from  the  contiguity,  and  in  some  instances  reduced  size  of 
tlie  States,  and  their  union  under  the  general  government,  the  analogy 
is  not  perfect,  yet  it  is  obvious  that  a  removal  from  the  seaboard  to 
the  frontier  States,  or  vice  versa,  would  be  attended  with  all  the  hard- 
ships to  a  holder,  especially  one  of  the  same  State  with  the  maker, 
that  could  result  from  crossing  the  British  channel. 

With  this  view  of  the  subject,  we  are  of  opinion  that  the  judgment 
below,  although  rendered  on  a  different  ground,  must  be  sustained. 

Judgment  affirmed. 


GEORGE  B.  MAGRTJDER,  Plaintiff  m  Eeeoe,  v.  THE  UNION 
BANK  OF  GEORGETOWN,  Defendants  in  Eekoe. 

In  the  Supeemb  Couet,  United  States,  Januaet  Teem,  1830. 

[Reported  in  8  Curtis,  299  ;  3  Peters,  87.] 

Ebeob  to  the  Circuit  Court  for  the  District  of  Columbia.  The  case 
is  stated  in  the  opinion  of  the  court. 

Coa:e,  for  the  plaintiff. 

Durdop  and  -Sey,  contra. 

Maeshall,  C.  J.,  delivered  the  opinion  of  the  court.  This  action 
was  brought  by  the  Union  Bank  of  Georgetown  against  George  B.  Ma- 
gruder,  as  indorser  of  a  promissory  note  made  by  George  Magruder. 
The  maker  of  the  note  died  before  it  became  payable,  and  letters  of 
administration  on  his  estate  were  taken  out  by  the  indorser.  When  the 
note  became  payable,  suit  was  commenced  against  the  indorser,  with- 
out any  demand  of  payment  other  than  the  suit  itself,  without  any 
protest  for  non-payment,  and  without  any  notice  that  the  note  was 
not  paid,  and  that  the  holder  looked  to  him  as  indorser  for  payment. 
Upon  these  circumstances,  the  counsel  for  the  defendant  moved  the 

was  held  that  presentment  should  be  made  at  the  last  place  of  business  or  residence 
of  a  maker  who  had  absconded  or  removed  into  another  jurisdiction. 

See  Hepburn  v.  Toledano,  10  Mart.  643  ;  Herrick  v.  Baldwin,  17  Minn.  209. 

Conf .  Clayton  v.  Coburn,  42  Conn.  348.  —  Ed. 
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court  to  instruct  the  jury  that,  before  the  plaintiff  can  recover  in  this 
action,  it  is  essential  for  him  to  prove  demand,  and  notice  to  the  in- 
dorser  of  the  non-payment,  which  not  being  done,  the  verdict  should  be 
for  the  defendant.  But  the  court  refused  to  give  this  instruction,  and 
charged  the  jury  that  no  demand  or  notice  of  non-payment  was  neces- 
sary. To  this  opinion  the  counsel  for  the  defendant  in  the  Circuit 
Court  excepted,  and  has  brought  the  cause  to  this  court  by  writ  of 
error. 

The  general  rule  that  payment  must  be  demanded  from  the  maker 
of  a  note,  and  notice  of  its  non-payment  forwarded  to  the  indorser 
within  due  time,  in  order  to  render  him  liable,  is  so  firmly  settled  that 
no  authority  need  be  cited  in  support  of  it.  The  defendant  in  error 
does  not  controvert  this  rule,  but  insists  that  this  case  does  not  come 
within  it,  because  demand  of  payment  and  notice  of  non-payment 
are  totally  useless,  since  the  indorser  has  become  the  personal  repre- 
sentative of  the  maker.  He  has  not,  however,  cited  any  case  in  sup- 
port of  this  opinion,  nor  has  he  shown  that  the  principle  has  been 
ever  laid  down  in  any  treatise  on  promissory  notes  and  bills.  The 
court  ought  to  be  well  satisfied  of  the  correctness  of  the  principle, 
before  it  sanctions  so  essential  a  departure  from  established  com- 
mercial usage. 

This  suit  is  not  brought  against  George  B.  Magruder  as  adminis- 
trator of  George  Magruder,  the  maker  of  the  note,  but  against  him 
as  indorser.  These  two  characters  are  as  entirely  distinct  as  if  the 
persons  had  been  different.  A  recovery  against  George  B.  Magruder, 
as  indorser,  will  not  affect  the  assets  in  his  hands  as  administrator. 
It  is  not  a  judgment  against  the  maker,  but  against  the  indorser  of 
the  note.  The  fact  that  the  indorser  is  the  representative  of  the 
maker  does  not  oppose  any  obstacle  to  proceeding  in  the  regular 
course.  The  regular  demand  of  payment  may  be  made,  and  the  note 
protested  for  non-payment,  of  which  notice  may  be  given  to  him  as 
indorser  with  as  much  facility  as  if  the  indorser  had  not  been  the 
administrator.  It  is  not  alleged  that  any  diiRculty  existed  in  pro- 
ceeding regularly  :  the  allegation  is  that  it  was  totally  useless. 

The  note  became  payable  on  the  8th  day  of  November,  1824. 
The  writ  was  taken  out  against  the  indorser  on  the  26th  day  of 
April,  1825.  If  this  unusual  mode  of  proceeding  can  be  sustained, 
it  must  be  on  the  principle  that,  as  the  indorser  must  have  known 
that  he  had  not  paid  the  note  as  the  representative  of  the  maker, 
notice  to  him  was  useless.  Could  this  be  admitted,  does  it  dispense 
with  the  necessity  of  demanding  payment  ?  It  is  possible  that  assets 
which  might  have  been  applied  in  satisfaction  of  this  debt,  had  pay- 
ment been  demanded,  may  have  received  a  different  direction.     It  is 
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possible  that  the  note  may  have  been  paid  by  the  maker  before  it  fell 
due.  Be  this  as  it  may,  no  principle  is  better  settled  in  commercial 
transactions  than  that  the  undertaking  of  the  indorser  is  conditional. 
If  due  diligence  be  used  to  obtain  payment  from  the  maker,  without 
success,  and  notice  of  non-payment  be  given  to  him  in  time,  his  un- 
dertaking becomes  absolute,  not  otherwise.  Due  diligence  to  obtain 
payment  from  the  maker  is  a  condition  precedent,  on  which  the 
liability  of  the  indorser  depends.  As  no  attempt  to  obtain  payment 
from  the  maker  was  made  in  this  case,  and  no  notice  of  non-payment 
was  given  to  the  indorser,  we  think  the  Circuit  Court  ought  to  have 
given  the  instruction  prayed  for  by  the  defendant  in  that  court. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  directions 
to  award  a  venire  facias  de  novo} 


ERWIN  AND  Anothee  v.  ADAMS. 
In  the  Supeemk  Court,  Louisiana,  Apeil,  1831. 

\Reported  in  2  Louisiana  Reports,  318.] 

This  was  an  action  'against  the  maker  of  a  promissory  note,  made 
payable  at  the  counting-house  of  William  Kenner  &  Co.  in  New 
Orleans. 

1  Juniata  Bank  v.  Hale,  16  S.  &  R.  157 ;  Groth  v.  Gyger,  31  Pa.  271,  accord. 

For  further  illustrations  of  the  rule  that  presentment  for  payment  should  be  made 
to  the  personal  representative  of  a  deceased  drawee  or  maker,  see  Toby  v.  Maurian, 
7  La.  493 ;  Harp  v.  Kenner,  19  La.  An.  63 ;  Gower  v.  Moore,  25  Me.  16 ;  Johnson  v. 
Earth,  1  Bail.  482 ;  Price  v.  Young,  1  N.  &  McC.  438. 

If  there  is  no  personal  representative,  presentment  for  payment  should  be  made 
at  the  house  of  the  drawee  or  maker.  Bank  of  Washington  v.  Reynolds,  2  Cranch, 
C.  C.  289 ;  Huff  o.  Hatch,  2  Disn.  63 ;  Price  v.  Young,  1  N.  &  McC.  438.  But  in 
Haslett  V.  Kunhardt,  Rice,  189,  the  maker  having  been  drowned,  with  all  his  family, 
two  days  before  the  maturity  of  the  note,  presentment  at  the  unoccupied  house  of 
the  deceased  was  held  to  be  unnecessary.  It  has  also  been  held,  in  jurisdictions 
where  an  administrator  is  not  obliged  to  pay  the  debts  of  the  deceased  before  the 
expiration  of  a  certain  time  after  his  appointment,  that  a  bill  or  note  falling  due 
■before  the  lapse  of  such  time  need  not  be  presented  at  all.  Landry  v.  Stansbury,  10 
La.  484 ;  Hale  v.  Burr,  12  Mass.  86.  See  also  Davis  v.  Francisco,  11  Mo.  672.  Simi- 
larly, presentment  is  excused  when  a  bank  has  been  enjoined  not  to  pay  a  check. 
Conwell  V.  Lovett,  6  Wend.  369.  But  in  no  case  does  the  death  of  the  drawee  or 
maker  dispense  with  the  notice  to  drawers  and  indorsers  of  the  fact  of  non-payment. 
Oriental  Bank  v.  Blake,  22  Pick.  208  ;  Haslett  v.  Kunhardt,  supra.  See  also  Lane  v. 
Bank  of  W.  Tenn.  9  Heisk.  419. 

If  the  drawee  dies  before  presentment  for  acceptance,  acceptance  according  to  the 
tenor  being  thereby  rendered  impossible,  the  holder  may  treat  the  bill  as  dishonored 
as  soon  as  he  learns  of  the  drawee's  death,  and  give  notice  of  non-acceptance  to  the 
drawer  and  indorsers.  See  Smith  v.  Bank  of  N.  S.  Wales,  L.  R.  4  P.  C.  194,  205- 
208 ;  or  he  may  wait  till  its  maturity  (if  the  bill  Is  not  payable  after  sight),  and 
then  present  for  payment  to  the  representative  of  the  deceased.  —  Ed. 
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At  the  time  the  note  became  due,  Kenner  &  Co.  had  a  counting- 
house  in  New  Orleans,  but  it  had  ceased  to  exist  at  the  inception  of 
the  suit.  The  plaintiffs  failing  to  prove  a  demand,  there  was  judg- 
ment of  nonsuit,  from  which  they  appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court.  This  is  a  suit 
against  the  maker  of  a  promissory  note,  by  the  executors  of  the 
payee.  Judgment  of  nonsuit  was  rendered  in  the  court  below,  from 
which  the  plaintiffs  appealed. 

The  note  on  which  this  action  is  founded  was  made  payable  at  the 
counting-house  of  William  Kenner  &  Co.,  in  New  Orleans ;  and  it 
does  not  appear  in  evidence  that  any  demand  was  there  made  ;  but  it 
is  admitted  in  the  statement  of  facts  that  previous  to  the  commence- 
ment of  the  present  suit  the  firm  had  failed,  and  they  had  no  counting- 
house.  This  circumstance  changes  the  situation  of  the  parties  now 
before  the  court  from  that  of  the  suitors  in  Mellon  v.  Croghan.^  In 
that  case,  it  is  nowhere  decided  that  a  demand,  at  the  time  the  note 
became  due,  was  necessary  to  charge  the  maker ;  but  it  was  considered 
as  a  condition  precedent  to  the  right  of  recovery  on  the  part  of  the 
plaintiff,  that  a  demand  of  payment  should  be  made  at  the  place  desig- 
nated, previous  to  the  institution  of  the  suit,  —  sedlex  neminem  cogit 
ad  vana  et  impossihilia.  And,  in  the  present  case,  it  is  agreed  that, 
at  the  time  of  commencing  the  action,  it  was  impossible  to  make  a 
demand  of  payment  at  the  place  designated  in  the  note,  for  no  such 
place  existed. 

It  is  therefore  ordered,  &c.,  that  the  judgment  of  the  District  Court 
be  avoided,  reversed,  and  annulled,  and  proceeding  here  to  give  such 
judgment  as  ought  then  to  have  been  given. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  plaintiffs  and 
appellants  do  recover  from  the  defendant  and  appellee  twenty-four 
hundred  and  forty-seven  dollars  and  twenty-two  cents,  with  ten  per 
cent  per  annum  interest  thereon,  from  the  4th  of  April,  1823,  until 
paid ;  and  that  the  defendant  and  appellee  pay  costs  in  both  courts." 

1  16  Mart.  423. 

■"  Roberts  v.  Mason,  1  Ala.  373 ;  Central  Bank  v.  Allen,  16  Me.  41 ;  Apperson  v. 
Bynum,  5  Cold.  341 ;  Bynum  v.  Apperson,  9  Heisk.  632  (semhle) ;  Lane  v.  Bank  of 
West  Tennessee,  9  Heisk.  419  (semUe),  accord.  —  Ed. 
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GEORGE  DENNIE  v.   JOHN  S.  WALKER. 

In  the  Supeeioe  Couet  of  Jfdicatuee,  New  Hampshiee,  De- 
CEMBEE  Teem,  1834. 

[Reported  in  7  New  Hampshire  Reports,  199.] 

This  case  was  assumpsit  against  the  defendant  as  indorser  of  two 
promissory  notes,  dated  April  17th,  1832.  The  notes  were  made  and 
signed  at  Portsmouth,  by  William  Walker,  a  son  of  the  defendant, 
and  were  drawn  payable  to  the  defendant,  or  his  order,  and  by  him 
indorsed  to  the  plaintiff.  One  of  said  notes  was  payable  in  twelve 
months  from  its  date,  the  other  in  eighteen  months.  At  the  time 
said  notes  were  made,  the  maker  and  indorser  were  residents  of 
Portsmouth,  and  the  plaintiff  was  a  resident  of  Boston ;  and  the 
several  parties  retain  the  same  residence. 

The  maker  of  the  notes,  before  their  maturity,  sailed  from  Ports- 
mouth on  a  whaling  voyage,  and  has  not  yet  returned  ;  but  his  family 
continue  to  reside  at  Portsmouth.  The  defend.ant  knew  that  the  maker 
had  gone  on  the  above  described  voyage.  The  plaintiff  did  not,  when 
the  notes  became  due,  make  any  search  or  inquiry  for  the  maker  of 
the  notes,  or  make  any  demand  of  payment.  It  was  agreed  that  judg- 
ment should  be  rendered  as  the  court  should  direct,  upon  considera- 
tion of  the  foregoing  facts.^ 

HacJcett,  for  the  plaintiff. 

Goodrich,  for  the  defendant. 

TJpHAM,  J.  In  this  case,  an  attempt  is  made  to  hold  the  indorser  of 
the  note  liable  without  a  demand  upon  the  maker.  No  excuse  is  ren- 
dered why  demand  was  not  made  upon  the  maker,  except  that  he  was 
absent  on  a  whaling  voyage  at  the  time  the  note  became  due  ;  but  it 
is  admitted  that  his  residence  remained  unchanged,  and  that  his  family 
still  continued  to  reside  in  Portsmouth. 

A  removal  without  the  bounds  of  the  government,  after  the  making 
of  a  note,  and  before  it  becomes  due,  and  where  no  place  of  payment 
of  the  note  is  specified,  renders  a  demand  upon  the  maker  unneces- 
sary ;  but  this  is  an  exception  to  the  general  rule,  and  must  be  con- 
strued strictly.  Any  thing  less  than  an  actual  change  of  residence,  by 
removal  without  the  State,  would  leave  the  rule  too  uncertain.  In 
case  of  a  mere  absence  from  one's  place  of  residence,  it  is  immaterial 
whether  it  is  for  a  longer  or  a  shorter  period.  If  the  maker  has  a 
known  domicile,  or  place  of  business  within  the  State,  a  demand  of 

'  Only  so  much  of  the  case  is  given  as  relates  to  the  question  of  presentment. 
—  Ed. 
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payment  at  such  place  is  essential,  in  order  to  charge  the  indorser. 
McGruder  v.  Bank  of  "Washington  ;  Bailey  on  Bills,  127  ;  Upham  v. 
Prince,^  Anderson  v.  Drake,  Moodie  v.  Morrall,^  Whittier  v.  GrafEam,' 
Freeman  v.  Boynton,*  Lincoln  and  Kennebec  Bank  v.  Page,'  and  Lin- 
coln and  Kennebec  Bank  v.  Hammatt.' 

Judgment  for  the  defendant,'' 


PLATT  ADAMS  v.  SIMEON  LELAND  and  Othees. 
In  the  Court  of  Appeals,  New  York,  March,  1864. 

[Reported  in  30  New  York  Reports,  309.] 

The  defendants  were  sued  as  indorsers  of  a  promissory  note.' 

At  the  close  of  the  case,  the  defendants'  counsel  moved  to  dismiss 
the  complaint,  on  the  ground  that  the  plaintiff  had  failed  to  prove  a 
demand  on  the  makers  at  the  maturity  of  the  note,  which  motion 
was  denied,  and  the  defendants  excepted. 

The  plaintiff  had  a  verdict ;  and  judgment  being  entered,  on  appeal 
to  the  general  term,  the  same  was  affirmed.  The  defendants  bring 
this  appeal :  no  counsel  appears  for  them. 

M  Moore,  for  the  respondent. 

Wright,  J.  I  am  of  the  opinion  that  the  nonsuit  was  properly 
denied.  The  note  was  dated  at  New  York,  and  the  place  of  business  of 
the  makers,  when  it  was  given,  was  at  No.  110  Broadway.  It  seems 
that,  when  payable  (and  unknown  to  the  holder),  the  firm  of  Sey- 
mour, Moore,  &  Co.  (the  makers)  had  been  dissolved,  and  a  new  firm 
(Seymour,  Morton,  &  Co.)  had  succeeded  them  in  business  at  the 
same  place.  There  was  a  person  in  attendance  in  the  office  from 
whom  the  notary  demanded  payment,  but  who  refused  to  pay,  saying 
he  had  no  money,  and  referred  him  to  Mr.  Lincoln,  an  agent  of  the 
makers,  at  No.  54  William  Street.  The  notary  went  to  No.  54  Wil- 
liam Street,  and  saw  Lincoln,  who  did  not  dispute  his  agency  or  con- 
nection with  the  makers,  but  knew  nothing  about  the  note,  and  refused 
to  pay  it.  Upon  being  inquired  of,  if  he  knew  where  the  makers  were, 
he  said  he  supposed  they  were  "  out  West." 

1  12  Mass.  14.  ,  2  1  s.  Car.  367.  =  3  Green,  84. 

*  7  Mass.  483.  »  9  Mass.  155.  «  9  Mass.  159. 

'  Whittier  v.  Graffatn,  8  Greenl.  82;  Sanger  v.  Stimpson,  8  Mass.  260;  Moodie  v. 
Morrall,  1  Mill.  C.  R.  867,  accord. 

If  the  maker  have  no  domicile  and  is  at  sea,  presentment  is  excused.  Moore  v. 
Coffleld,  1  Der.  247.  —  Ed. 

8  The  statement  of  facts,  being  substantially  reproduced  in  the  opinion  of  the 
court,  has  been  omitted.  —  Ed. 

VOL.  II.  83 
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When  a  promissory  note  is  not  made  payable  at  any  particular 
place,  generally,  in  order  to  charge  the  indorser,  payment  must  be 
demanded  of  the  maker  at  his  place  of  residence  or  business.  Tet 
there  are  various  exceptions  to  this  rule.  If  the  maker  has  no  known 
residence  or  place,  the  holder  will  be  excused  from  making  any 
demand  whatever.  So,  if  in  the  intermediate  period  between  the 
time  when  the  note  was  made  and  when  it  becomes  due,  the  maker 
has  removed  his  domicile  or  place  of  business  to  another  State,  the 
holder  will  be  excused  for  non-presentment  for  payment,  and  will  be 
entitled  to  the  same  recourse  against  the  indorsers,  as  if  there  had 
been  a  due  presentment.  It  will,  in  such  case,  be  sufficient  to  present 
the  note  at  his  former  residence  or  place  of  business.  McGruder  v. 
The  Bank  of  Washington,  Taylor  v.  Snyder. 

In  this  case,  the  residence  of  the  makers,  when  this  note  was  made, 
was  in  the  city  of  New  York,  and  their  place  of  business  at  No.  110 
Broadway.  The  note  was  presented  for  payment  there.  It  was  found 
that  they  had  removed,  and  been  succeeded  in  business  by  another 
firm.  The  notary  was  referred  by  their  successors  to  a  Mr.  Lincoln, 
their  agent,  for  information  as  to  the  note  and  the  whereabouts  of  the 
makers.  Lincoln  did  not  dispute  his  agency  or  connection  with  them, 
but  knew  ijothing  about  the  note.  He  said  he  supposed  they  were 
"  out  West."  The  common  understanding  of  the  phrase  is  "  in  the 
Western  States  :  "  it  means  out  of  this  State. 

Not  finding  the  makers  of  the  note,  or  any  one  of  them,  at  No.  110 
Broadway,  the  place  of  business  of  the  firm  when  the  note  was  made, 
the  question  is  whether  due  diligence  was  used  to  ascertain  where  to 
demand.  The  makers  had  removed  their  place  of  business  unknown 
to  the  holder  of  the  paper ;  and,  on  inquiry  of  their  agent,  the  notary 
was  informed  by  him  they  were  "  out  West."  This  was  equivalent 
to  saying  that  they  were  out  of  the  State.  This,  I  think,  was  suffi- 
cient. Foster  v.  Julien.^  When  the  maker  of  a  note  has  removed 
into  another  State,  subsequent  to  the  making  of  the  note,  the  holder 
need  not  follow  him  to  make  a  demand ;  but  it  is  sufficient  to  present 
the  note  at  his  former  place  of  residence  or  business.  Indeed,  in  such 
case,  the  holder  is  excused  from  making  a  demand.  The  judgment 
should  be  affirmed. 

All  the  judges  concurred,  except  Ingraham,  J.,  who  read  an  opinion 
in  favor  of  reversal.  Judgment  affirmed? 

1  24  N.  Y.  28. 

2  In  the  following  cases,  due  diligence  having  been  used,  presentment  was  ex- 
cused :  Franklin  v.  Verbois,  6  La.  727 ;  Peet  v.  Zanders,  6  La.  An.  364 ;  Shepard  v. 
Citizens'  Co.,  8  Mo.  272  ;  Holtz  v.  Boppe,  37  N.  Y.  634 ;  Eatcliffe  v.  Planters'  Bank, 
2  Sneed,  425. 

In  the  following  cases,  due  diligence  was  not  used :  Collins  v.  Butler,  2  Stra.  1087 ; 
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MOSES  V.  ELA. 

In  the  Supbkioe  Court  of  JtrDicATUEE,  New  HAMPSHntB,  JtriTE, 

1862. 

[Reported  in  43  New  Hampshire  Reports,  557.] 

This  is  assumpsit  by  the  indorsee  against  the  indorser  of  a  promis- 
sory note  ;  and  the  case  having  been  tried  upon  the  general  issue,  and 
a  verdict  returned  for  the  plaintiff,  the  defendant  moved  for  a  new 
trial  for  errors  in  the  rulings  and  instructions  of  the  court.  The  facts 
sufficiently  appear  in  the  opinion  of  the  court. 

Jlackett,  for  the  defendant,  to  the  point  that  notice  was  not  excused, 
cited  Chitty  on  Bills,  ch.  10, 438  ;  Bond  v.  Farnham,i  Wilkes  u.  Jacks ; ' 
Parsons's  Merc.  Law,  118. 

Marston  c6  Collins,  for  the  plaintiff,  to  the  same  point,  cited  Bond 
V.  Farnham,^  Mead  v.  Small,*  Andrews  v.  Boyd,^  Corney  v.  DaCosta, 
Mechanics'  Bank  v.  Griswold;"  Story  on  Promissory  Notes,  §  282; 
Marshall  v.  Mitchell ; '  3  Kent  Com.  113. 

Bellows,  J.  This  is  an  action  by  the  indorsee  against  the  defend- 
ant as  the  indorser  of  a  promissory  note  made  by  J.  K.  &  S.  Merrill, 
and  payable  to  the  defendant's  order  in  six  months.  There  was  evi- 
dence tending  to  prove  that  the  defendant  took  a  mortgage  of  the 
makers  of  all  their  property,  to  indemnify  him  for  indorsing  this  and 
other  notes  for  them,  a  considerable  portion  of  which  property  was 
disposed  of  by  them,  with  Ela's  consent,  and  applied  to  other  purposes. 
The  court  instructed  the  jury  that  if,  after  signing  the  note  and  before 
its  maturity,  the  defendant  received  from  the  makers  a  mortgage  of 
all  their  property,  to  indemnify  him  for  signing  this  and  other  notes, 
he  must  be  considered  as  having  waived  demand  and  notice;  and  such 
is  the  doctrine  of  many  decided  cases,  among  which,  a  leading  one,  is 

Mitchell  V.  Young,  21  La.  An.  279 ;  Granite  Bank  v.  Ayers,  16  Pick.  392  ;  "Wyman  v. 
Adams,  12  Cusli.  210;  Porter  v.  Judson,  1  Gray,  175;  Ellis  v.  Commercial  Bank, 
8  Miss.  294  (semble) ;  Plahto  v.  Patchin,  26  Mo.  389  ;  Jarvis  v.  Gamett,  39  Mo.  268  ; 
Packard  v.  Lyon,  5  Duer,  82 ;  Duncan  v.  McCullough,  4  S.  &  R.  480 ;  Smith  v.  Fisher, 
24  Pa.  222;  Galpin  v.  Hard,  3  McC.  394;  Eaton  v.  McMahon,42  Wis.  484. 

See  also  Staylor  v.  Ball,  24  Md.  183 ;  Benedict  v.  Caffe,  5  Duer,  226. 

Conf.  Smith  v.  Bellamy,  2  Stark.  223.  —  Ed. 

1  5  Mass.  170,  and  Rand's  note  to  that  case,  in  edition  of  1835,  and  authorities 
collected. 

2  Peake,  202.  =  5  Mass.  170.  *  2  Greenl.  207. 
6  3  Met.  439.                         «  7  Wend.  165.                        '  84  Me.  227. 
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Bond  V.  Farnham,'  where,  although  the  property  was  not  sufficient  to 
indemnify  the  indorser,  j-et,  as  it  was  all  the  maker  had,  it  was  held 
by  Parsons,  C.  J.,  that  a  demand  would  be  fruitless,  and  the  indorser 
must  be  considered  to  have  waived  it,  and  as  having  engaged  with 
the  maker,  on  receiving  all  his  property,  to  take  up  his  note.  No  au- 
thorities, however,  were  cited,  and  a  verdict  having  been  taken  by 
consent,  the  question  must  have  been  whether  a  jury,  upon  the  evi- 
dence, could  have  found  for  the  plaintiff.  A  similar  doctrine  is  laid 
down  in  Story  on  Promissory  Xotes,  §§  281,  283 ;  Story  on  Bills,  §  374  ; 
Chitty  on  Bills  (10th  Am.  ed.),  358,  in  notes.  So,  also,  are  Mead  v. 
Small,^  Prentiss  v.  Donelson,'  Duval  v.  Farmers'  Bank  of  Marj-land,* 
Bank  v.  Griswold,^  Taylor  v.  French,^  Benton  v.  Baker,'  Carlisle  v.  Hill,' 
Stephenson  v.  Primrose,'  Kyle  >:.  Greene.^" 

On  the  other  hand,  it  is  contended  that  mere  indemnity  does  not 
dispense  with  notice,  unless  the  indorser  has  come  under  obligation 
to  the  maker  to  pay  the  debt.  Such  is  the  doctrine  of  Kramer  v. 
Sanford,"  where  Gibson,  C.  J.,  says  the  contrary  has  no  footing  in 
Westminster  Hall.  In  Dennj^  v.  Palmer,'^  RufBn,  C.  J.,  has  examined 
the  subject  with  gre.it  care  and  ability,  and  his  conclusion  accords 
with  the  "\iews  of  Gibson,  C.  J.,  before  referred  to ;  holding  that  if 
the  note  be  for  the  accommodation  of  the  indorser,  or  if  the  maker  place 
funds  in  his  hands  to  meet  it,  he  is  not  entitled  to  notice,  but  that  no 
agreement  to  take  up  the  note  is  to  be  implied  by  law  from  the  fact 
that  the  maker  has  mortgaged  all  his  property,  as  indemnity,  to  the 
indorser;  and  that  in  such  case  notice  is  necessary;  and  he  considers 
Bond  V.  Farnham,-'  which  is  often  cited  as  the  leading  case,  as  stand- 
ing upon  the  ground  that  there  was  evidence  upon  which  the  jury 
might  have  found  that  the  indorser  had  agreed  to  pay  the  note,  which 
agreement  he  supposes  was  the  foundation  of  that  decision.  If  not  so 
to  be  understood,  then  it  must  be  regarded  as  overruled  by  Creamer  v. 
YevTj,'^^  where  the  maker  assigned  property  to  a  trustee  to  indemnify 
the  indorser,  among  other  things,  for  his  liabilities  as  such  ;  and  it  was 
held  that  notice  was  not  dispensed  with,  Shaw,  C.  J.,  holding  that  the 
assignment  was  an  indemnity  against  his  legal  liabilities,  and,  as  that 
was  only  conditional  upon  his  having  due  notice,  the  lien  upon  the 
fund  depended  also  upon  the  same  condition.  See  also  Rand's  note 
to  Bond  V.  Farnham.'' 


1  5  Mass.  170.  2  2  Greenl.  207.  '  5  Conn.  175. 

*  9  Gill  &  Johns.  81.  5  7  -Wend.  165.  6  4  £.  D.  Smith,  458. 

'  1  S.  &  R.  334.  8  10  Ala.  398.  s  8  Port.  155. 

10  14  Ohio,  495.  "  4  W.  &  S.  328.  12  5  Ire.  610. 
w  17  Pick.  332. 
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In  our  own  State,  in  "Woodman  v.  Eastman,^  it  is  laid  down  by 
Parker,  C.  J.,  that  the  indorser  who  has  received  a  mortgage  of  the 
maker  for  his  security  is  still  entitled  to  notice.  He  says  (page  367) 
that  the  fact  that  the  indorser,  if  compelled  to  pay,  will  not  suffer 
loss,  can  hardly  modify  or  control  the  ordinary  legal  rights  or  lia- 
bilities of  the  parties  arising  from  the  indorsement.  The  same  prin 
ciple  is  recognized  in  Seacord  v.  Miller  ^  and  Marston  v.  Bank  of 
Mobile,'  Spencer  v.  Harvey.* 

Upon  a  careful  examination  of  the  cases,  we  are  fully  satisfied  with 
the  decision  of  our  own  court  in  Woodman  v.  Eastman ;  and  it  is,  we 
think,  conclusive  upon  the  case  before  us.  In  both  cases,  the  indorser 
had  security  by  mortgage ;  and  the  only  difference  is,  that  here  all  the 
maker's  property  was  mortgaged,  while  in  Woodman  v.  Eastman  it 
may  have  been  otherwise ;  but  in  this  case  the  property  was  suffered 
to  remain  in  the  makers'  possession,  and  they  were  allowed  to  dispose 
of  it  for  other  purposes.  The  fact  that  all  their  property  was  thus 
mortgaged,  unless  shown  to  be  ample  security,  can  bear  only  upon 
these  views,  namely,  that  a  demand  might  be  of  no  avail,  for  want  of 
means  in  the  makers  ;  and  also  that  the  notice  would  not,  for  the  same 
reason,  enable  the  indorser  to  obtain  further  indemnity.  As  to  the  first, 
it  is  settled  that  insolvency  in  the  maker  is  no  excuse  for  not  giving 
notice.  Lawrence  v.  Langley,^  Benedict  v.  Caffe ;  °  Story  on  Promissory 
Notes,  §  286,  and  cases  ;  Chitty  on  Bills  (10th  Am.  ed.),  354,  and  notes. 
As  to  the  second  point,  the  notice  would  at  least,  as  suggested  by  the 
defendant's  counsel,  put  the  indorser  upon  his  guard,  to  take  posses- 
sion of  the  property  mortgaged  and  turn  it  to  the  best  account.  When 
funds  for  meeting  the  note  are  placed  in  the  indorser's  hands  to  be  so 
applied,  it  may  well  be  regarded  that  he  has  undertaken  to  pay  it, 
and  notice  in  such  case  could  not  reasonably  be  required;  and  it  would 
be  the  same  where  the  indorser  had  expressly  agreed  to  pay  it  upon 
having  funds  placed  in  his  hands.  But  a  mere  indemnity,  by  the  way 
of  mortgage,  giving  to  the  indorser  no  funds  which  he  could  apply  to 
the  payment  of  the  note  when  due,  stands  upon  a  footing  entirely  dif- 
ferent, and  furnishes  no  evidence  of  an  agreement  to  pay  the  note.  In 
fact,  only  the  maker  himself  could  apply  the  property  so  mortgaged 
to  the  payment  of  the  note  at  its  maturity ;  and,  therefore,  it  cannot 
be  reasonably  urged  that  an  agreement  by  the  indorser  to  pay  can  be 
inferred  from  the  mere  fact  of  the  mortgage,  inasmuch  as  the  duty  to 
pay  remains  as  before  upon  the  maker,  and  he  alone  can  apply  the 
property  mortgaged  to  that  object ;  and,  upon  payment,  the  lien  of 
the  indorser  is  gone. 

1  10  N.  H.  367.  i'  3  Kernan,  55.  '  10  Ala.  284. 

«  17  Wend.  489.  «  14  N.  H.  70.  •  5  Duer  (N.  Y.),  226. 
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The  obligation  to  give  notice  arises  from  the  fact  that  the  duty  to 
pay  is  upon  the  maker,  and  that  the  indorser  may  rightfully  rely  upon 
his  making  payment,  unless  he  is  duly  notified  of  his  failure  to  do  so  ; 
and  such  is  the  contract  between  the  indorser  and  indorsee.  If,  how- 
evei',  by  a  contract  between  the  maker  and  indorser,  the  duty  to  pay 
is  upon  the  latter,  as  when  the  maker  signs  the  note  for  the  accommo- 
dation of  the  indorser,  who  receives  the  money  ;  or  when  the  maker 
places  in  the  hands  of  the  indorser  the  money  to  pay  it,  and  he  as- 
sumes to  do  so,  then  demand  and  notice  are  not  necessary  ;  because, 
as  between  the  indorser  and  the  'maker,  the  duty  to  pay  is  upon  the 
former,  and  no  remedy  over  is  affected  by  want  of  notice.  In  the 
case  of  insolvency,  or  security  by  mortgage  merely,  without  placing  in 
the  indorser's  hands  the  means  of  present  payment,  there  is  no  ground 
for  saying  that  his  remedy  over  cannot  be  affected  by  a  failure  to  make 
the  due  jjresentment  which  is  implied  in  every  contract  of  indorsement 
as  a  condition  for  the  indorser's  liability.  In  the  case  of  insolvency, 
it  is  not  certain  that  the  maker  may  not,  through  his  friends  or  other- 
wise, have  provided  the  means  to  pay  the  note  when  presented  ;  and 
to  the  benefit  of  that  chance  the  indorser,  by  the  terms  of  the  contract, 
is  entitled.  So,  too,  he  is  entitled  to  notice  of  the  dishonor,  that  he  may 
himself  judge  what  steps  shall  be  taken.  Story  on  Promissory  Notes, 
§  286,  and  note  1 ;  and  Chitty  on  Bills  (10th  Am.  ed.),  354,  and  notes  ; 
Camidge  v.  AUenby.  In  the  case  of  a  mere  mortgage,  it  is  obvious 
that,  in  a  large  portion  of  instances,  notice  would  be  still  more  impor- 
tant to  the  indorser,  that  he  might  at  once  take  measures  to  make  his 
security  available.  On  this  point,  then,  we  hold  the  instructions  of 
the  court  to  be  erroneous.^ 

The  verdict  must  be  set  aside,  and  there  must  be  A.  new  trial? 

1  A  portion  of  the  case  relating  to  a  question  of  procedure  has  been  omitted. 
—  Ed. 

^  Creamer  i'.  Perry,  17  Pick.  332 ;  Haskell  v.  Boardman,  8  All.  38 ;  Denny  v. 
Palmer,  5  Ired.  610  (semUe) ;  Watkins  v.  Crouch,  5  Leigh,  522 ;  Wilson  v.  Senier, 
14  Wis.  380,  accm-d. 

Stephenson  v.  Primrose,  8  Port.  165  {semble) ;  Prentiss  v.  Danielson,  5  Conn.  175 
(semble) ;  Marshall  i:  Mitchell,  34  Me.  227  (semble)  ;  Duvall  t;.  Farmers'  Bank, 
9   Gill  &  J.  31  [semble) ;  Brandt  v.  Mickle,  28  Md.  436  {semble) ;  Bond  v.  Farnham, 

6  Mass.  170 ;   Perry  v.  Green,  4  Harris,  61  {semble) ;  Meclianics'  Bank  u.  Griswold, 

7  Wend.  165;  Commercial  Bank  v.  Hughes,  17  Wend.  94  {semble)  ;  Spencer  v.  Har- 
vey, 17  Wend.  489  (semble);  Barton  v.  Baker,  1  S.  &  R.  334;  Bank  of  S.  Ca.  v. 
Myers,  1  Bail.  412  (semble)  ;  Barrett  v.  Charleston  Bank,  2  McMuU.  191  (semble) ;  Swan 
ti.  Hodges,  3  Head,  251-(semWe),  contra. 

See  Seacord  v.  Miller,  13  N.  Y.  55;  Kramer  v.  Sandford,  4  W.  &  S.  328. 

Nor  are  demand  and  notice  waived,  though  the  property  assigned  by  the  indorser 
is  an  adequate  indemnity  against  liability  on  the  note,  unless  the  indorser  in  effect 
assumed  the  position  of  principal  debtor.     Kay  v.  Smith,  17  Wall.  411;  Holland 
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V.  Turner,  10  Conn.  808 ;  Lockwood  v.  Crawford,  18  Conn.  374  (semile) ;  Dufour  v. 
Morse,  9  La.  333  ;  Creamer  v.  Perry,  17  Pick.  332  ;  Haskell  v.  Boardman,  8  AU.  38; 
Woodman  v.  Eastman,  10  N.  H.  359 ;  Seacord  v.  Miller,  13  N.  T.  65 ;  Denny  v. 
Palmer,  6  Ired.  610;  Kramer  v.  Sandford,  4  W.  &  S.  828  ;  Wilson  v.  Senier,  14  Wis. 
380  {semble). 

But  see  contra,  Burrows  a.  Hannegan,  1  McL.  309  (semhle) ;  Stephenson  v.  Prim- 
rose, 8  Port.  155  {semble) ;  Holman  v.  Whiting,  19  Ala.  703  (semhle) ;  Walker  v.  Walker, 
7  Ark.  542 ;  Mead  v.  Small,  2  Greenl.  207  ;  Marshall  v.  Mitchell,  34  Me.  227  (semUe) ; 
Lewis  V.  Kramer,  3  Md.  265  (semble)  ;  Watt  v.  Mitchell,  7  Miss.  131;  Perry  v.  Green, 
4  Harris,  61  (semble) ;  Mechanics'  Bank  v.  Griswold,  7  Wend.  65;  Commercial  Bank 
V.  Hughes,  17  Wend.  94  (semile) ;  Spencer  v.  Harvey,  17  Wend.  489  (semble) ;  Bevel- 
ing V.  Ferris,  18  Oh.  170;  Bank  of  S.  Ca.  v.  Myers,  1  Bail.  412;  Barrett  v.  Charles- 
ton Bank,  2  McMuU.  191 ;  Durham  v.  Price,  5  Yerg.  300  (semble) ;  Swan  t/.  Hodges, 
3  Head,  251  (semble). 

In  Creamer  v.  Perry,  supra,  Shaw,  C.  J.,  said  (p.  335) :  "  We  think  the  effect  of 
this  assignment  was  to  secure  and  indemnify  the  defendant  against  his  legal  liabili- 
ties ;  and  as  his  liability  as  indorser  on  this  note  was  conditional,  and  depended  upon 
the  contingency  of  his  having  seasonable  notice  of  its  dishonor,  his  claim  upon  the 
property  depended  upon  the  like  contingency."  In  Kramer  v.  Sandford,  supra,  Gib- 
son, C.  J.,  said  (p.  331) :  "  The  true  criterion  seems  to  be  the  obligation  to  take  up 
the  note.  When  that  remains  with  the  maker,  it  continues  to  be  the  duty  of  the 
indorsee  to  apprise  the  indorser  of  the  maker's  default :  when  it  has  devolved  on  the 
indorser  himself,  he  needs  no  notice." 

An  indorser  who  has  released  the  prior  parties  from  all  liability  upon  the  instru- 
ment is  not  entitled  to  notice  of  its  dishonor.    Burke  v.  McKay,  2  How.  66.  —  Ei>. 
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CHAPTER    VIII. 

A  BILL   OR    NOTE   IS   IN   THE   NATURE   OF   A 
SPECIALTY.i 


SECTION   I. 
A  Bill  or  Note  is  treated  as  a  Specialty  in  Pleading. 

MILTON'S   CASE. 
Ik  the  Excheqube,  Michaelmas  Teem,  1668. 

[Reported  in  Hardres,  485.] 

In  an  action  for  £100  upon  a  bill  of  exchange  accepted,  the  plain- 
tiff declared  that,  by  the  custom  of  England,  if  a  merchant  send  a  bill 
of  exchange  to  another  merchant  to  pay  money  to  another  person,  and 
the  bill  be  accepted,  that  he  who  accepts  the  bill  does  thereby  become 
chargeable  with  the  sum  therein  contained  ;  and  that  a  certain  mer- 
chant drew  a  bill  of  exchange  upon  the  defendant,  payable  to  the 
plaintiff,  which  bill  the  defendant  accepted,  joer  quod  actio  accrevit. 
And,  upon  nil  debet  pleaded,  a  verdict  passed  for  the  plaintiff ;  and 
now  it  was  moved  in  arrest  of  judgment  by 

Offley.  An  action  of  debt  lies  not  in  this  case,  because  there  is  no 
privity  betwixt  the  plaintiff  and  defendant ;  nor  any  contract  in  deed 
or  in  law;  and,  where  these  fail,  debt  lieth  not.^  Where  goods  are 
delivered  to  another  at  the  request  of  a  third  person,  debt  lies  not 

1  "  A  bill  of  exchange  is  commonly  drawn  on  a  small  piece  of  paper,  and  com- 
prised in  two  or  three  lines,  being  so  noble  and  excellent,  though  it  cannot  properly, 
as  it  is  conceived,  be  called  a  specialty,  because  it  wanteth  those  formalities  which 
by  the  common  law  of  England  are  thereunto  required,  as  seal,  delivery,  and  wit- 
nesses ;  yet  it  is  equivalent  thereunto,  if  not  beyond  or  exceeding  any  specialty  or 
bond  in  its  punctuality  and  precise  payment ;  for,  if  once  accepted,  it  must  be  paid 
when  due,  otherwise  the  acceptor  loses  his  credit."     Marius,  3. 

A  common-law  specialty  and  a  bill  or  note  are  but  different  species  of  the  class 
of  contracts  known  as  "  formal  contracts ;  "  i.  e.,  contracts  which  derive  their  obli- 
gatory force  from  the  mere  fact  that  they  are  executed  according  to  certain  in- 
variable forms  or  solemnities.  In  other  words,  just  as  a  promise  sealed  and  delivered 
animo  contrahendi  binds  the  obligor  without  more,  so  an  order  or  promise  to  pay 
money,  made  according  to  the  custom  of  merchants  and  delivered  animo  solvendi, 
becomes  ipso  facto  an  imperative  obligation.  —  Ed. 

2    Vide  19  Hen.  VI. ;  Dyer,  21 ;  Rol.  Part  1,  594. 
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upon  a  promise  to  pay  for  them,  nor  an  indebitatus  assumpsit.  Other- 
wise, when  money  is  received  to  another  man's  use ;  as  when  a  sheriff 
levies  money  upon  an  execution,  though  he  make  no  return  of  it,  debt 
lies  against  him,  because  he  levied  and  received  it  to  the  plaintiff's 
use.     And  the  law  creates  a  contract  there,  but  not  in  our  case. 

Stevens,  pro  quer.  It  is  a  rule  in  law  that,  where  the  common  law, 
or  any  particular  custom,  creates  a  duty,  debt  lies  for  it;  as  in  case  of 
a  tailor  who  by  the  common  law  may  have  an  action  of  debt,  or  a 
quantum  meruit  for  making  up  a  suit  of  clothes.  So  in  case  of  a 
particular  custom,  as  in  11  Hen.  VI.  24,  a  custom  of  a  manor  to  col- 
lect rents,  and  receive  twenty  shillings  for  the  same,  debt  lies  for  it ; 
yet  there  is  no  privity  of  contract.    So  he  prayed  judgment^™  quer. 

Hale,  C.  B.  This  is  a  case  of  weight  and  concern  for  the  future, 
and  deserves  consideration.  Declarations  upon  bills  of  exchange  have 
often  varied.  Sometimes  declarations  have  been  upon  a  custom  amongst 
merchants  only,  without  laying  an  express  promise.  Afterwards  they 
came  to  declare  upon  an  assumpsit.  And,  after  all,  if  an  action  of 
debt  will  lie,  it  will  be  a  short  cut,  and  pare  off  a  long  recital.  For, 
if  debt  lies,  a  man  may  declare  upon  a  bill  of  exchange  accepted  in 
debt,  or  in  an  indebitatus  assumpsit,  for  so  much  money.  And, 
without  doubt,  if  the  common  law,  or  the  custom  of  a  place,  create 
a  duty,  debt  lies  for  it,  without  more  ado  :  as  in  the  case  of  a  toll 
due  by  custom  ;  ^  and  so  in  cases  of  a  certain  sum  due  by  custom  for 
pound  breach  to  the  lord  of  a  manor,  or  to  a  jailer  for  barr  fees.^  But 
the  great  question  here  is,  whether  or  not  a  debt  or  duty  be  hereby 
raised.  For  if  it  be  no  more  than  a  collateral  engagement,  order,  or 
promise,  debt  lies  not ;  as  in  the  case  that  has  been  cited,  of  goods 
delivered  by  A  to  B  at  the  request  of  C,  which  C  promised  to  pay  for, 
if  the  other  does  not ;  for  in  that  case  a  debt  or  duty  does  not  arise 
betwixt  A  and  C,  but  a  collateral  obligation  only.  In  our  case,  the 
acceptance  of  the  bill  amounts  clearly  to  a  promise  to  pay  the  money ; 
but  it  may  be  a  question  whether  it  amounts  to  a  debt  or  not.  For,  if 
so,  then  it  is  assignable  to  the  king,  or  by  commissioners  of  bankrupts. 
And  it  were  worth  while  to  inquire  what  the  course  has  been  amongst 
merchants,  or  to  direct  an  issue  for  trial  of  the  custom  amongst 
merchants  in  this  case.  For  although  we  must  take  notice  in  general 
of  the  law  of  merchants,  yet  all  their  customs  we  cannot  know  but  by 
information.  And  although  the  verdict  here  finds  it  in  effect,  and  so 
might  seem  to  inform  us,  yet  it  does  not  appear  that  the  custom  was 
in  issue.  So  that  we  can  have  no  certain  information  of  the  custom  by 
this  verdict.     £Jt  adjornatur. 

Precedents  were  ordered  to  be  searched  ;  and  afterwards,  in  Hilary 

1  20  Hen.  VII.  1.  2  Vide  21  Hen.  VII. 
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term,^  it  was  moved  again,  and  precedents  shown,  that  by  the  opinion 

of  Chief  Justice debt  lay  not ;  and  all  the  clerks  in  Guild  Hall 

certified  that  they  had  no  precedent  in  London  of  debt  in  such  case.'' 

1  20  Car.  II. 

2  Vanheath  v.  Turner,  Winch,  24.  [Michaelmas  Term,  1622.  Peter  Vanheath 
brought  an  action  against  Turner,  and  declared,  upon  the  custom  of  merchants,  that 
if  any  merchant  oyer  the  sea  deliver  money  to  a  factor,  and  make  a  bill  of  exchange 
under  his  seal,  and  this  is  subscribed  by  the  merchant,  or  by  any  of  the  company  of 
such  merchants,  tliat  the  merchant  himself,  or  all  the  company,  or  any  one  in  partic- 
ular, may  be  cliarged  to  pay  that ;  and  he  showed  that  one  Morgan  was  factor  of 
the  company  of  which  the  defendant  was  one;  and  that  the  said  Morgan  did  substi- 
tute one  Greenway,  to  whom  the  plaintiff  delivered  £100  upon  a  bill  of  exchange,  to 
which  bill  one  Bounder,  being  one  of  the  company,  set  to  his  hand  in  England;  and 
60  the  action  accrued  to  the  plaintiff. 

The  defendant  pleaded  rtihil  debet  per  legem,  and  upon  that  the  plaintiff  demurred 
in  law ;  and  the  question  was  whether  the  defendant  may  wage  his  law ;  and  it  was 
argued  by  Serjeant  Harvey  that  he  shall  not  wage  his  law,  for  this  is  only  an  action 
upon  the  case,  and  sounds  only  in  nonfeasance,  and  here  is  no  privity  between  the 
plaintiff  and  defendant ;  for  the  bill  was  made  over  the  sea,  and  subscribed  here  in 
England,  and  he  shall  not  charge  the  defendant  without  a  special  custom  ;  so  that  it 
is  plain  that  it  is  custom  which  made  the  defendant  liable;  and,  if  the  defendant  do 
not  pay  for  tliis,  no  action  of  debt  lies,  but  only  an  action  upon  the  case ;  and  every 
plea  ought  to  conclude  to  the  point  in  action,  and  for  that,  in  trover  and  conversion, 
non  culp.  is  a  good  plea.  And  yet  he  may  traverse  the  finding,  for  this  tends  to  the 
issue,  and  is  good ;  and  so,  in  debt  upon  a  lease  for  years,  nihil  debet  is  a  good  plea,  or 
non  dimisit,  for  the  cause  aforesaid ;  but  when  the  plea  doth  not  tend  to  the  point  in 
issue,  it  is  otherwise,  for  he  ought  to  traverse  that  which  tends  to  the  point  in  issue ; 
and  in  our  case  the  defendant  may  traverse  the  custom,  or  give  answer  to  the  non- 
feasance, but  he  shall  not  wage  his  law  ;  and  an  action  lies  upon  this  contract  against 
the  merchant  for  this.  And  so  he  concluded  that  judgment  ought  to  be  given  for 
the  plaintiff. 

Harris,  Serjt.,  contrary.  This  non-payment  is  not  a  rwnfeasancein  the  defendant; 
and  here  the  defendant  may  not  plead  not  guilty  or  non  assumpsit,  for  no  promise  was 
made.  And  it  is  a  general  rule  in  law,  that  where  a  man  may  traverse  the  convey- 
ance, there  he  shall  not  wage  his  law.  See  5  Hen.  VII.  But  here  the  defendant 
may  not  traverse  the  conveyance.  Ergo,  he  may  wage  his  law  ;  and,  5  Hen.  VII.,  the 
successor  of  an  abbot  shall  have  his  law  of  a  contract  made  with  his  predecessor,  and 
he  said  tliat  the  book  of  the  23  Edw.  III.  is  not  law.  Hobert,  C.  J. :  If  the  bailiff  at 
the  common  law  make  a  substitute,  the  substitute  is  not  chargeable,  but  here  the 
custom  will  bind  the  law.  Secondly,  he  said,  two  or  three  merchants  trade  over 
the  sea  who  made  a  factor  there,  who  takes  money  there,  and  gives  a  bill,  and  this 
is  subscribed  by  one  of  the  company,  that  this  should  bind  all  or  any  of  the  company 
is  not  a  good  custom  ;  and  the  custom  of  merchants  is  part  of  the  common  law  of 
this  kingdom,  of  which  the  judges  ought  to  take  notice  ;  and,  if  any  doubt  arise  to 
them  about  their  custom,  they  may  send  for  the  merchants  to  know  their  cus- 
tom, as  they  may  send  for  the  civilians  to  know  their  law,  and  he  thought  that  the 
defendant  ought  to  be  admitted  to  wage  his  law,  for  the  delivery  of  the  money 
made  a  contract  in  law ;  and  as  he  may  have  an  action  of  debt,  so,  without  ques- 
tion, he  may  have  an  action  upon  the  case,  and  so  count  upon  a  promise;  and  then 
the  defendant  may  not  wage  his  law.]     MoUoy,  bk.  2,  c.  10,  §  19,  s.  c.  —  Ed. 
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Afterwards,  in  Hilary  term,^  the  court  declared  their  opinions  that  an 
action  of  debt  would  not  lie  upon  a  bill  of  exchange  accepted  against  the 
acceptor,  but  that  a  special  action  upon  the  case  must  be  brought  against 
him.  For  that  the  acceptance  does  not  create  a  duty,  no  more  than 
a  promise  made  by  a  stranger  to  pay,  &c.,  if  the  creditor  will  forbear 
his  debt.  And  he  that  drew  the  bill  continues  debtor,  notwithstand- 
ing the  acceptance,  which  makes  the  acceptor  liable  to  pay  it.  And 
this  course  of  accepting  bills  being  a  general  custom  amongst  all 
traders  both  within  and  without  the  realm,  and  having  everywhere 
that  effect,  as  to  make  the  acceptor  subject  to  pay  the  contents,  the 
court  must  take  notice  of  that  custom ;  but  the  custom  does  not  ex- 
tend so  far  as  to  create  a  debt,  only  makes  the  acceptor  on&rabilis  to 
pay  the  money.  Though  custom  may  give  an  action  of  debt,  as  in  20 
Hen.  VII.  1,  of  toll ;  and  so  in  case  of  a  fine  for  a  copyhold. 

Wherefore,  and  because  no  precedent  could  be  produced,  that  an 
action  of  debt  had  been  brought  upon  an  accepted  bill  of  exchange. 

Judgment  was  arrested.^ 

1  20  &  21  Car.  II. 

2  Brown  v.  London,  1  Vent.  152.  [Michaelmas  Term,  1670.  In  an  action  upon 
the  case,  the  plaintiff  declared  upon  the  custom  of  merchants  that  J.  S.  drew  a 
bill  of  exchange  upon  the  defendant,  to  pay  to  the  plaintiff,  which  he  accepted,  and 
had  not  paid  him. 

And  declared  further  sur  indebitatus  upon  such  a  sum ;  for  that  the  defendant 
accepted  a  bill  of  exchange  from  him,  &c. 

Upon  non  assumpsit,  a.  verdict  was  found  for  the  plaintiff,  and  entire  damages 
given. 

And  it  was  moved,  in  arrest  of  judgment,  that  an  assumpsit  sur  indebitatus  did  not 
lie  upon  this  matter,  but  only  an  action  upon  the  case,  as  it  was  said  in  the  first  part 
of  the  declaration,  where  the  custom  of  merchants  is  set  forth,  and  that  the  defend- 
ant, by  reason  thereof,  is  chargeable  ;  and  this  is  not  to  be  involved  in  a  general 
indebitatus  assumpsit. 

And  of  that  opinion  were  Hale  and  Rainsfokd,  who  said  it  had  been  so  adjudged 
in  the  Exchequer  since  the  king's  return. 

But  they  said  if  A  delivers  money  to  B  to  pay  to  C,  and  gives  C  a  bill  of  ex- 
change drawn  upon  B,  and  B  accepts  the  bill,  and  doth  not  pay  it,  C  may  bring  an 
indebitatus  assumpsit  against  B,  as  having  received  money  to  his  use.  But  then  he 
must  not  declare  only  upon  a  bill  of  exchange  accepted,  as  the  case  at  bar  is. 

So  by  their  opinions  the  judgment  was  stayed,  hcesitante  Twisden  ;  for  he  con- 
ceived that  the  custom  made  it  a  duty  for  him  that  accepted  the  bill]  1  Mod.  285 ; 
1  Lev.  298 ;  2  Keb.  695,  713,  758,  822,  ».  c. 

See  "Webb  v.  Geddes,  1  Taunt.  540 ;  Lindo  v.  Gardner,  1  Crauch,  343 ;  Wilson  v 
CrowdhiU,  2  Munf.  302 ;  Smitl  v.  Segar,  3  Hen.  &  Munf.  894.  —Ed. 
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STARKE  V.  CHEESEMAN. 
In  the  King's  Bench,  Hilary  Teem,  1700. 

[Reported  in  Lord  Raymond,  538.'] 

In  an  action  upon  the  case  upon  a  bill  of  exchange,  the  plaintiff,  in 
his  declaration,  declared  upon  a  bill  of  exchange,  and  that  he  offered 
it  to  the  person  upon  whom  it  was  drawn  ;  and  he  refused  to  pay  it, 
per  quod  the  first  drawer  devenit  onerabilis  per  consuetudinem,  &o.,  and 
there  was  an  indebitatus  assumpsit,  and  a  quantum  meruit,  in  the  decla- 
ration. Judgment  by  default,  and  a  writ  of  inquiry  of  damages,  and  en- 
tire damages  given.  And  now  it  was  moved  in  arrest  of  judgment  that, 
as  the  matter  stood  upon  the  first  count,  this  action  was  founded  upon 
a  deceipt,  the  bill  not  being  paid  according  to  the  warranty,  every  one 
who  draws  a  bill  warranting  the  payment  of  it;  and  therefore  being 
in  the  nature  of  an  laction  for  a  deceipt,  which  is  a  tort,  it  cannot  be 
joined  with  an  assumpsit,  which  is  founded  upon  a  contract ;  and, 
therefore,  for  want  of  laying  an  express  promise,  it  was  ill,  entire  dam- 
ages being  given.  Northey  said  that  the  action  was  founded  upon 
the  custom,  and  that  the  obligation  arose  by  that,  and  therefore  the 
action  is  maintainable,  without  showing  a  promise.  Cro.  Car.  302. 
A  declaration  upon  a  bill  of  exchange,  without  showing  any  promise, 
and  the  roll  is  so.  2.  This  sounds  all  in  contract,  for  the  custom 
raises  a  promise  in  law,  that  the  drawer  will  pay  the  money,  if  the 
person  upon  whom  it  was  drawn  refuses  to  pay  it.  And  2  Cro.  307, 
says  that,  if  a  merchant  accepts  a  bill,  it  has  by  the  custom  the  force 
of  a  promise,  to  compel  him  to  pay  the  money. 

Holt,  C.  J.,  at  the  beginning,  seemed  to  agree  with  the  objection, 
and  said  that  he  who  draws  the  bill  warrants  the  payment  of  it,  and, 
if  he  does  not,  it  is  a  deceipt,  and  one  may  have  an  action  upon  it ;  but 
then  they  ought  not  to  join  it  with  an  action  upon  a  promise.  That 
is  the  reason  of  the  case  of  Sir  John  Dalston  and  Janson,  Mich.  7  Will. 
III.,  B.  R.  a7ite,  58.  In  the  time  of  2  Cro.  they  were  not  arrived  at 
way  of  declaring  upon  bills  of  exchange. 

Gould,  J.,  cited  1  Sid.  306,  that  if  a  man  brings  assumpsit  for  the 
arrears  of  an  account,  where  the  action  formed  is  debt,  he  ought  to 
lay  an  express  promise  to  maintain  the  action. 

Holt,  C.  J.,  said  that  the  notion  of  promises  in  law  was  a  metaphysical 
1  Carth.  509  ;  1  Salk.  128,  s.  c.  —  Ed. 
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notion,  for  the  law  makes  no  promise,  but  where  there  is  a  promise  of 
the  party.  Afterwards,  in  this  term,  judgment  was  given  for  the 
plaintiff,  because  the  drawing  of  the  bill  was  an  actual  promise. 

Mc  relatione  mJri  Jacob} 


CLERKE  V.  MAETIN. 

In  the  Queen's  Bench,  Eastbh  Teem,  1703. 

\Repoi-ted  in  2  Lord  Raymond,  757.] 

The  plaintiff  brought  an  action  upon  his  case  against  the  defendant 
upon  several  promises  :  one  count  was  upon  a  general  indebitatus  as- 
sumpsit for  money  lent  to  the  defendant ;  another  count  was  upon 
the  custom  of  merchants,  as  upon  a  bill  of  exchange,  and  showed 
that  the  defendant  gave  a  note  subscribed  by  himself,  by  which  he 
promised  to  pay to  the  plaintiff  or  his  order.  Upon  non  assump- 
sit, a  verdict  was  given  for  the  plaintiff,  and  entire  damages.  And  it 
was  moved,  in  arrest  of  judgment,  that  this  note  was  not  a  bill  of  ex- 
change within  the  custom  of  merchants,  and  therefore  the  plaintiff, 
having  declared  upon  it  as  such,  was  wrong ;  but  that  the  proper  way 
in  such  cases  is  to  declare  upon  a  general  indebitatus  assumpsit  for 
money  lent,  and  the  note  would  be  good  evidence  of  it.     But  it  was 

1  Wegersloffe  v.  Keene,  1  Stra.  214,  224  ;  Griffith  v.  Eoxbrough,  2  M.  &  W.  734 ; 
Donaldson  w.  Thompson,  6  M.  &  W.  316,  accord. 

In  Donaldson  v.  Thompson,  supra,  Parke,  B.,  said,  p.  319  :  "  This  is  an  action  by 
the  indorsee  against  the  maker  of  a  promissory  note  ;  and,  on  referring  to  Bayley  on 
Bills,  I  find  it  is  unnecessary  to  allege  any  promise,  as  the  promise  is  always  im- 
plied by  law.''  But  a  count  in  assumpsit  against  a  drawer,  in  which  the  promise 
implied  by  law  was  not  stated,  was,  in  England,  insufficient  on  a  special  demurrer. 
Henry  v.  Burbidge,  3  B.  N.  C.  501. 

By  Regulae  Generales,  Hilary  Term,  4  Will.  IV.,  Pleadings  in  Particular  Actions, 
I.  2,  it  is  provided  that :  "  In  all  actions  upon  bills  of  exchange  and  promissory  notes, 
the  plea  of  non  assumpsit  shall  be  inadmissible.  In  such  actions,  therefore,  a  plea  in 
denial  must  traverse  some  matter  of  fact ;  e.  g.  the  drawing,  or  making,  or  indors- 
ing, or  accepting,  or  presenting,  or  notice  of  dishonor  of  the  bill  or  note."  And  by 
the  Common-Law  Procedure  Act,  15  &  16  Vict.  c.  71,  §  49,  all  immaterial  and  ficti- 
tious statements  in  pleadings  are  prohibited,  such  as  "  the  statement  of  promises 
which  need  not  be  proved." 

In  the  United  States,  a,  curious  distinction  has  obtained  in  regard  to  declarations 
in  assumpsit  upon  bills  and  notes.  In  counts  against  a  drawer,  acceptor,  or  indorser, 
it  has  been  the  practice  to  lay  the  promise  implied  by  law  ;  but,  in  counts  against  the 
maker,  the  implied  promise  is  omitted,  on  the  theory,  apparently,  that  the  express 
promise  stated  in  describing  the  note  is  sufficient,  although  no  consideration  for  it  is 
averred.     Am.  Prec.  (4th  ed.)  249,  250,  260,  261.  —  Ed. 
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argued  by  Sir  Bartholomew  Shower,  the  last  Michaelmas  term,  for 
the  plaintiff,  that  this  note,  being  payable  to  the  plaintiff  or  his  order, 
was  a  bill  of  exchange,  inasmuch  as  by  its  nature  it  was  negotiable ; 
and  that  distinguishes  it  from  a  note  payable  to  J.  S.  or  bearer,  which 
he  admitted  was  not  a  bill  of  exchange,  because  it  is  not  assignable 
nor  indorsable  by  the  intent  of  the  subscriber,  and  consequently  not 
negotiable,  and  therefore  it  cannot  be  a  bill  of  exchange,  because  it  is 
incident  to  the  nature  of  a  bill  of  exchange  to  be  negotiable  ;  but  here 
this  bill  is  negotiable,  for  if  it  had  been  indorsed  payable  to  J.  N., 
J.  N.  might  have  brought  his  action  upon  it  as  upon  a  bill  of  exchange, 
and  might  have  declared  upon  the  custom  of  merchants.  Why,  then, 
should  it  not  be  before  such  indorsement  a  bill  of  exchange  to  the 
plaintiff  himself  ;  since  the  defendant,  by  his  subscription,  has  shown 
his  intent  to  be  liable  to  the  payment  of  this  money  to  the  plaintiff  or 
his  order ;  and  since  he  hath  thereby  agreed  that  it  shall  be  assignable 
over,  which  is  by  consequence  that  it  shall  be  a  bill  of  exchange? 
That  there  is  no  diiference  in  reason  between  a  note  which  saith,  "I 
promise  to  pay  to  J.  S.  or  order,  &c.,"  and  a  note  which  saith,  "  I  pray 
you  to  pay  to  J.  S.  or  order,  &o.,"  they  are  both  equally  negotiable ; 
and  to  make  such  a  note  a  bill  of  exchange  can  be  no  wrong  to  the 
defendant,  because  he,  by  the  signing  of  the  note,  has  made  himself 
to  that  purpose  a  merchant,  and  has  given  his  consent  that  his  note 
shall  be  negotiated,  and  thereby  has  subjected  himself  to  the  law  of 
mei'cliants. 

Holt,  C.  J.,  was  totis  virihus  against  the  action,  and  said  that  this 
note  could  not  be  a  bill  of  exchange.  That  the  maintaining  of  these 
actions  upon  such  notes  were  innovations  upon  the  rules  of  the  com- 
mon law ;  and  that  it  amounted  to  the  setting  up  a  new  sort  of  spe- 
cialty, unknown  to  the  common  law,  and  invented  in  Lombard  Street, 
which  attempted  in  these  matters  of  bills  of  exchange  to  give  laws  to 
Westminster  Hall.  That  the  continuing  to  declare  upon  these  notes 
upon  the  custom  of  merchants  proceeded  from  obstinacy  and  opin- 
ionativeness,  since  he  had  always  exj)ressed  his  opinion  against  them, 
and  since  there  was  so  easy  a  method,  as  to  declare  upon  a  general  m- 
deMtatus  assumpsit  for  money  lent,&c.  As  to  the  case  of  Sarsfield  v. 
Witherly,  he  said,  he  was  not  satisfied  with  the  judgment  of  the 
King's  Bench,  and  that  he  advised  the  bringing  of  a  writ  of  error. 

Gould,  J.,  said  that  he  did  not  remember  it  had  ever  been  ad- 
judged that  a  note,  in  which  the  subscriber  promised  to  pay,  &c.,  to 
J.  S.  or  bearer,  was  not  a  bill  of  exchange.  That  the  bearer  could  not 
sne  an  action  upon  such  a  note  in  his  own  n.ame,  is  without  doubt ; 
and  so  it  was  resolved  between  Horton  and  Coggs,  now  printed  in 
3  Lev.  299;  but  that  it  was  never  resolved  that  the  party  himself  (to 
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whom  such  note  was  payable)  could  not  have  an  action  upon  the  cus- 
tom of  merchants  upon  such  a  bill. 

But  Holt,  C.  J.,  answered  that  it  was  held  in  the  said  case  of  Hor- 
ton  V.  Coggs  that  such  a  note  was  not  a  bill  of  exchange  within  the 
custom  of  merchants.  And  afterwards,  in  this  Easter  term,  it  was 
moved  again,  and  the  court  continued  to  be  of  opinion  against  the 
action.  And  then  Mr.  Branthwaite,  for  the  plaintiff,  urged  that,  if  this 
note  was  not  a  bill  of  exchange  within  the  custom  of  merchants,  then 
the  promise  founded  upon  it  was  void ;  and  then  it  could  not  be  in- 
tended that  any  damage  was  given  by  the  jury  for  the  breach  of  it, 
but  all  the  damages  must  be  intended  to  have  been  given  upon  the 
general  indebitatus  assumpsit. 

Holt,  C.  J.,  said  that  would  be  true,  if  it  had  been  void  by  reason 
of  its  being  insensible ;  but  this  matter  is  sensible  enough,  though  not 
sufficient  in  law  to  raise  a  promise,  and  therefore  one  cannot  intend 
but  that  damages  were  given  for  it,  and  consequently  that  judgment 
must  be  arrested.  And  judgment  was  given,  quod  querens  nil  capiat 
per  billam,  &c.,  by  the  opinion  of  the  whole  court.'' 


SIMMONDS  V.   PARMINTER  AND  BARROW. 

In  the  King's  Bench,  Hilary  Teem,  1741. 

[Reported  in  1  Wilson,  185.] 

This  is  an  action  upon  the  case  upon  several  promises  made  by  the 
defendants  jointly,  who  have  pleaded  several  pleas ;  and  upon  this 
record  two  issues  are  joined,  one  upon  a  demurrer  in  law,  the  other 
upon  nul  tiel  record:  the  demurrer  has  been  argued,  and  judgment 
thereupon  is  entered  for  the  plaintiff  ;  also  a  writ  of  inquiry  of  dam- 
ages has  been  executed,  entire  damages  given  for  the  plaintiff  upon 

1  Williams  v.  Cutting,  2  Ld.  Raym.  825 ;  Potter  v.  Pearson,  2  Ld.  Raym.  759 ; 
Burton  v.  Souter,  2  Ld.  Raym.  774,  accord. 

In  Williams  v.  Cutting,  supra,  Holt,  C.  J.,  said  :  '•  As  to  the  question  whether  the 
declaration  on  the  note  could  be  supported,  that  he  had  proposed  it  to  all  the  judges, 
and  that  they  were  all  of  opinion  that  a  declaration  upon  the  custom  of  merchants 
upon  a  note  subscribed  by  the  defendant  to  the  plaintiff  for  so  much  money,  or 
promising  so  much  money,  was  void,  for  it  tended  to  make  a  note  amount  to  a  spe- 
cialty." In  Potter  v.  Pearson,  supra,  the  court  said  that  the  alleged  custom  by 
which  the  maker  of  a  promissory  note  was  bound  to  pay  it  was  a  "  void  custom, 
since  it  binds  a  man  to  pay  money  without  any  consideration."  Conf.  Carter  v. 
Palmer,  12  Mod.  380.  — Ed. 
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all  the  counts  generally,  but  nothing  appears  to  be  done  upon  the 
issue  of  nul  tiel  record. 

Sir  Thomas  Bootle,  for  the  defendants,  in  arrest  of  judgment.  This 
declaration  contains  several  counts  ;  and  general  damages  being  as- 
sessed upon  the  whole  declaration,  if  any  one  count  therein  be  bad, 
the  judgment  must  be  arrested.  My  objection  is  to  the  sixth  count, 
which  is  laid  in  this  manner ;  viz.,  that  the  ])laintiflf",  on  the  28th  of 
June,  1739,  at  such  a  place,  according  to  the  custom  and  usage  of 
merchants,  made  his  certain  bill  of  exchange  in  writing,  and  directed 
it  to  the  defendants,  then  at  Bilboa  in  Spain,  and  thereby  requested 
them  at  usance  to  pay  that  his  first  bill  of  exchange  in  Spain  to  the 
order  of  John  Evangelist  Cleere  &  Co.,  $4,000  in  gold  or  silver,  as  to 
the  exchange  known  to  them  that  day  value  in  account  with  the  said 
gentlemen,  as  by  advice,  which  bill  the  defendants  accepted,  according 
to  the  usage  and  custom  of  merchants  ;  and  the  ]>laintiff  in  fact  saith 
that  the  usance  between  London  and  Madrid,  time  out  of  mind,  had 
been  at  two  months,  and  that  the  defendants  did  not  pay  to  the  said 
John  Evangelist  Cleere  &  Co.,  or  order,  the  contents  of  the  said  bill, 
but  refused  to  pay  the  same  ;  whereupon,  afterwards,  upon  the  21st  of 
September,  1739,  the  said  John  Evangelist  Cleere  (having  made  no  order 
concerning  the  payment  thereof)  protested  the  said  bill  at  Madrid, 
according  to  the  custom  and  usage  of  merchants  upon  such  non-pay- 
ment ;  by  reason  whereof,  the  plaintiff,  according  to  the  usage  and 
custom  of  merchants,  became  liable  to  pay  to  the  said  John  Evangelist 
Cleere  the  contents  of  the  bill,  together  with  the  interest,  exchange, 
and  re-exchange,  and  damages,  which  should  accrue  from  the  delay  of 
payment  thereof  ;  and,  being  so  liable,  he,  the  said  plaintiff,  afterwards, 
on  the  1st  of  January,  1739,  paid  to  the  said  John  Evangelist  Cleere 
the  contents  of  the  said  bill,  and  also  £36  15s.  for  the  interest,  exchange 
and  re-exchange,  costs  and  damages,  which  did  accrue  from  the  delay, 
whereof  the  defendant  afterwards,  on  the  15th  of  January,  1739,  had 
notice.  By  reason  of  the  premises,  and  by  force  of  the  usage  and 
custom  of  merchants,  the  defendants  became  liable  to  pay  the  plaintiff 
the  contents  of  the  said  bill  and  the  said  sum  of  £36  15s.,  and,  being 
so  liable,  promised  payment  when  requested. 

My  objection  is,  that  a  drawee  who  accepts  a  bill  of  exchange,  and 
afterwards  refuses  to  pay  it  to  the  payee,  is  not  liable  to  the  drawer, 
although  it  must  be  admitted  he  is  liable  to  the  drawee  [payee  ?]  or  his 
indorsee  upon  the  acceptance  thereof;  and  there  is  no  such  custom  and 
usage  among  merchants  as  is  set  out  in  this  count;  or,  if  there  be  any 
such  custom,  it  is  unreasonable  and  void  :  but,  if  there  be  any  such  cus- 
tom, it  lies  upon  the  plaintiff  to  show  it,  for  I  cannot  find  any  such  in 
any  book  that  I  have  read  ;  and,  if  ever  there  was  such  a  custom,  it  must 
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have  been  taken  notice  of  by  some  mercantile  author  or  other  ;  and  I 
never  knew  an  action  by  the  drawer  against  the  drawee  of  a  bill,  unless 
it  came  back  to  him  again  by  being  indorsed  to  him.    See  Bac.  Abr.  614. 

Actions  upon  bills  of  exchange  are  gi'ounded  upon  the  custom  of 
merchants,  for  debt  will  not  lie  for  the  drawee  [payee  ?]  against  the 
acceptor  of  a  bill,  because  it  depends  upon  a  particular  custom,  and 
is  not  founded  in  contract.  Neither  will  an  indebitatus  assumpsit  lie 
thereupon.     1  Mod.  285,  286;  Salk.  125,  s.  p. 

Poole,  Serjt.,  of  the  same  side,  for  the  defendant.  1.  There  is  no 
such  custom.  If  there  is,  they  must  show  it  out  of  some  book  of  au- 
thority, or  the  court  will  not  intend  there  is  any  such.  Before  the 
statute  of  Queen  Anne  for  making  notes  of  hand  negotiable  like  bills 
of  exchange,  an  action  was  brought  upon  a  note  indorsed  ;  and  in  the 
declaration  it  was  laid  that  the  defendant,  according  to  the  custom 
of  merchants,  was  liable ;  and,  in  arrest  of  judgment,  it  was  moved 
that  there  was  no  such  custom  ;  and,  if  so,  there  was  no  consideration 
for  the  promise.  Holt,  C.  J.,  held  the  declaration  ill,  and  said  the 
court  could  not  intend  any  such  custom.  And  in  the  present  case  the 
demurrer  does  not  confess  any  such  custom  as  is  laid,  for  there  is  no 
special  custom  set  forth. 

2.  The  custom  contended  for  would  be  unreasonable,  if  there  was 
any  such,  and  therefore  void ;  for,  from  the  very  nature  of  the  trans- 
action, the  drawer  is  the  debtor,  and  by  his  draught  acknowledges  so 
much  money  is  owing  by  him  to  the  payee,  and  the  defendants,  the 
drawees,  only  come  in  in  aid  of  him.  And  it  may  be  compared  to 
this  case  :  viz.,  A  owes  B  £20  ;  B  requires  it  of  A,  who  tells  him, 
if  you  will  go  to  C,  he  will  undertake  to  pay  it  for  me.  B  goes  to 
C  accordingly,  who  undertakes  to  pay  it  in  two  months  :  at  the  end 
of  that  time,  B  demands  it  of  C,  according  to  C's  promise,  when  C 
tells  him  that  A  is  now  able  to  pay  him,  and  so  he  goes  to  A,  who 
pays  him  his  own  debt.  Is  there  any  reason  in  the  world  that  A  shall 
come  upon  C  to  be  repaid  the  £20,  which  was  originally  A's  own 
debt,  due  from  him  to  B,  and  C  was  only  to  come  in  in  aid  of  A  ? 
There  is  no  difference  between  this  and  the  case  at  bar ;  and,  if  the 
drawee  accepts  a  bill  and  pays  it,  it  is  prima  facie  evidence  of  a  debt 
due  to  him  from  the  drawer.  Vide  Lucas's  Rep.  in  Lord  Macclesfield's 
time. 

Mr.  Banks,  for  the  plaintiff.  A  bill  returned  protested  for  non- 
payment, being  once  satisfied  by  the  drawer  to  the  deliverer,  the 
drawer  is  discharged,  and  so  is  the  acceptor  as  to  him  to  whom  the 
moneys  were  paid;  but  the  acceptor,  by  virtue  of  his  acceptance, 
makes  himself  debtor,  according  to  the  custom  of  merchants,  to  the 
drawer.  MoUoy,  De  Jure  Maritime,  lib.  2,  §  35,  fol.  306,  ed.  6. 
VOL.  II.  34 
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Draper,  Serjt.,  for  the  plaintiff.  When  a  merchant  draws  a  bill, 
he  thereby  acknowledges  himself  to  be  indebted  to  whom  it  is  payable  ; 
so  the  drawee,  by  accepting  such  bill,  owns  himself  indebted  to  the 
drawer.  If  I  draw  a  bill  upon  a  man,  payable  to  myself  or  otder,  and 
he  accepts  it,  he  thereby  acknowledgeth  that  he  owes  me  so  much 
money  as  the  bill  is  for.  Salk.  130.  And  so  was  the  case  of  RawUn- 
son  V.  Stone  lately. 

This  is  a  contract  between  the  drawer  and  acceptor,  the  meaning 
whereof  is  this :  "  I  desire  you  to  pay  so  much  money  to  my  order, 
and  that  shall  be  your  discharge ; "  which,  by  underwriting  the  bill, 
the  drawee  agrees  to,  and  the  money  must  be  first  demanded  of  the 
acceptor  before  the  drawer  be  liable  to  the  payee.  1  Salk.  127,  131. 
The  acceptor  is  liable  to  whatever  indorsee  the  bill  comes.  Death  v. 
Serwonters.  If  the  drawee  refuses  to  accept  a  bill,  it  is  nudum  pactum 
between  him  and  the  drawer  ;  but,  if  he  does  accept  it,  it  becomes  a 
debt  ex  quasi  contractu.  The  acceptance  of  a  bill  of  exchange  is  a 
trust ;  and,  if  a  man  accepts  a  trust,  he  is  bound  to  perform.  1  Salk. 
26 ;  Coggs  V.  Bernard.  Et  vide  Justin.  Inst.  lib.  3,  tit.  JDe  ohligationihus 
quae  quasi  ex  contractu  nascuntur,  and  tit.  JDe  gestu  negotiorum,  Ibid. 

3Ir.  Norton,  for  the  plaintiff.  The  principal  matter  in  this  case, 
and  upon  which  the  whole  must  turn,  is  whether  here  is  not  a  good 
consideration  for  the  promise  laid  in  this  count ;  and  I  agree,  if  there 
is  not,  the  plaintiff  cannot  have  judgment.  It  is  certain  the  defendant 
has  accepted  the  bill,  and  as  certain  that  he  has  not  paid  it,  whereby, 
and  by  the  custom,  &c.,  the  plaintiff  has  been  obliged  to  pay  the  bill, 
with  interest,  exchange,  and  charges  of  protesting.  The  defendant 
has  not  protested  the  bill  as  accepted  by  him  for  the  honor  of  the 
drawer,  and  therefore,  according  to  the  usual  practice  of  merchants, 
it  must  be  intended  he  accepted  it,  because  he  had  effects  of  the 
drawer  in  his  hands.  Vide  Molloy,  299,  the  nature  of  an  acceptance 
for  the  honor  of  the  drawer.  Smith  v.  Abbott,  where  the  defendant 
accepted  a  bill  of  exchange  to  pay  it  when  the  goods  consigned  to  him 
were  sold,  and  held  that  it  was  a  good  acceptance,  and  bound  him 
when  the  goods  were  sold  ;  and  Lee,  C.  J.,  when  he  gave  judgment 
in  Smith  v.  Abbott,  cited  Salk.  129  ;  Molloy,  304.  And  if  an  acceptor 
do  accept  a  bill  generally  when  he  has  no  effects  of  the  drawer  in  his 
hands,  it  is  his  own  folly,  because  he  might  have  accepted  it  condi- 
tionally. 

A  bill  once  accepted  cannot  be  revoked  by  the  party  who  accepted 
it.  Molloy,  303,  6th  ed.  The  reason  is,  because  by  the  acceptance  he 
confesses  himself  indebted  to  the  drawer.    Vide  Bac.  Abr.  612. 

It  is  objected  that  the  acceptor,  having  paid  a  bill,  may  bring  an 
action  against  the  drawer  for  so  much  money  paid  to  his  use.     This 
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may  be  true,  if  the  balance  of  account  is  not  on  the  drawer's  side,  but 
the  court  will  now  intend  that  it  was  proved  to  the  jury  that  the 
defendant  had  effects  of  the  plaintiff  in  his  hands. 

/Sir  Thomas  Bootle,  for  the  defendant,  in  reply.  My  objection  is 
singly  this,  which  has  not  been  answered,  that  the  law  never  allowed 
this  to  be  a  custom ;  but  it  is  said  the  payee  having  paid  the  money, 
raises  a  consideration  between  the  drawer  and  the  acceptor,  whereas 
the  count  is  laid  merely  on  the  custom  of  merchants.  The  old  way 
was  to  set  out  the  custom  particularly  and  at  large  ;  but  lately  it  has 
been  laid  generally,  because  the  law  takes  notice  of  the  custom  of 
merchants  as  part  of  the  law  of  the  land.  The  tenor  of  the  bill  is  to 
pay  it  to  the  payee,  and  not  to  the  drawer. 

Lee,  C.  J.  This  count  is  laid  upon  the  express  promise  of  the 
defendant. 

Bootle.  The  promise  is  not  necessary  to  be  laid  in  an  action  on  a 
bill  of  exchange,  because  the  action  is  not  founded  in  contract,  but 
upon  the  custom.  Starkey  v.  Cheeseman.  It  is  laid  that,  by  reason 
of  the  premises  and  the  custom,  the  defendant  became  liable  and 
promised. 

Lee,  C.  J.  The  count  says  that  the  defendant  accepted  the  bill, 
and  became  liable  by  the  custom,  and,  being  so  liable,  neglected  pay- 
ment, and  thereby  the  plaintiff  was  obliged  to  pay  it,  and  did  pay  it : 
by  reason  of  which  premises  and  the  custom,  the  defendant  became 
liable,  and  so  promised  to  pay  the  plaintiff.  This  seems  to  me,  as  at 
present  advised,  to  be  a  good  considei'ation  to  raise  the  promise. 

Poole,  Serjt.,  in  reply.  The  gist  of  this  action  is  the  custom  of 
merchants ;  and  there  is  nothing  disclosed  in  the  declaration  that 
the  acceptor  requested  the  drawer  to  pay  the  payee,  by  reason  of  the 
premises,  &c.  The  word  "  premises  "  relates  only  to  the  matter  of  fact, 
and  the  custom  is  what  is  relied  upon  in  the  count.  What  is  said  in 
Molloy,  306,  is  a  mere  dictum  of  the  author,  for  there  never  was  a  case 
like  this. 

The  whole  court  seemed  to  be  of  opinion  for  the  plaintiff,  and,  after 
time  taken  to  consider,  overruled  all  the  exceptions  taken  by  the 
defendant.  They  said  the  acceptor  had  made  himself  liable  to  the 
drawer  as  well  as  to  the  payee,  and  to  every  indorsee  to  whom 
the  payee  should  transfer  the  bill.  And  judgment  was  afterwards 
given  for  the  plaintiff,  and  upon  a  writ  of  error  was  affirmed  in  the 
House  of  Lords.  ^ 

1  Cowley  V.  Dunlop,  7  T.  R.  565,  572;  Kinney  v.  Heald,  17  Ark.  397 ;  Pilkington 
V.  Woods,  10  Ind.  432;  Wiggle  v.  Thomason,  19  Miss. 462 ;  Drew  v.  Phelps,  18 N.  H.  572 ; 
Kingman  v.  Hotaling,  25  Wend.  423;  Smith  v.  Bryan,  11  Ired.  418  (semble) ;  Zebley  v. 
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BISHOP  V.  YOUNG. 
In  the  Common  Pleas,  Fbbkuaet  4,  1800. 

[Reported  in  2  Bosanquet  Sf  Puller,  78.] 

Debt  on  a  promissory  note.  The  first  count  of  the  declaration  was : 
"  For  that  whereas  the  defendant,  on,  &o.,  at,  &c.,  made  his  certain 
note  in  writing,  commonly  called  a  promissory  note,  with  his  own 
proper  hand  thereunto  subscribed,  bearing  date  the  same  day  and  year 
aforesaid  ;  and  then  and  there  delivered  the  said  note  to  the  plaintiff, 
by  which  said  note  the  defendant,  one  month  after  date,  promised  to 
pay  to  the  plaintiff,  or  order,  £8,  value  received  in  goods  by  him,  the 
defendant ;  by  reason  whereof,  and  by  force  of  the  statute  in  that 
case  made  and  provided,  the  defendant  became  liable  to  pay  to  the 
plaintiff  the  said  sum  of  money  in  the  said  note  mentioned,  whereby 
an  action  hath  accrued,"  &o.  There  were  other  counts  in  debt  for 
money  lent,  money  had  and  received,  and  an  account  stated,  and  the 
common  conclusion. 

To  the  first  count  there  was  a  special  demurrer ;  but,  as  the  cause 
assigned  was  afterwards  removed  by  an  amendment,  the  case  was  now 
argued  as  upon  a  general  demurrer. 

Marshall,  Serjt.,  in  support  of  the  demurrer.  The  question  is 
whether  debt  will  lie  by  the  payee  of  a  promissory  note  against  the 
drawer.  The  court  will  not  incline  to  encourage  the  practice  of  bring- 
ing debt  upon  simple  contract,  since  that  practice  subjects  the  defend- 
ant to  serious  inconvenience.  In  case  he  suffer  judgment  by  default, 
he  is  liable  to  execution  for  whatever  sum  the  plaintiff  may  choose  to 
lay  in  the  declaration  ;  and  he  has  no  other  mode  of  preventing  that 
execution  than  by  pleading  and  going  down  to  trial.  The  question  on 
this  demurrer  was  expressly  decided  in  Welch  v.  Craig,^  where  the 

Voisin,  7  Barr,  527;  Coursin  i'.  Ledlie,  31  Pa.  606  ;  Henneman  v.  Thomson,  8  S.  Ca. 
N.  s.  115,  accord. 

But  see  1  Wentworth's  Prec.  228,  230. 

An  accommodation  acceptor,  who  lias  taken  up  a  bill,  of  course  cannot  sue  the  drawer 
upon  the  bill,  but  only  upon  a  contract  of  indemnity.  Griffith  v.  Keed,  21  Wend. 
502;  Suydam  v.  Westfall,  2  Den.  205  ;  4  Hill,  211,  s.  c. ;  Wing  v.  Terry,  5  Hill,  160; 
Wright  u.  Garlinghouse,  26  N.  Y.  539  ;  27  Barb.  474,  s.  c. ;  Nelson  v.  Richardson, 
4  Sneed,  .307 ;  Planters'  Bank  v.  Douglass,  2  Head,  699 ;  Stark  v.  Alfred  (Texas,  1878), 
6  Reporter,  218.  —  Ed. 

'  8  Mod.  373.  [Hilary  Term,  1724.  In  an  action  of  debt  on  a  promissory  note 
the  defendant  demurred  to  the  declaration. 

The  question  was,  whether  the  action  of  debt  would  lie. 

It  was  said  that  it  would  not  lie  against  the  indorser,  but  that  it  would  lie  against 
the  drawer.     1  Mod.  Ent.  312  ;  Morg.  Prec.  348.    By  the  statute  3  &  4  Anne,  c.  9,  it  is 
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court  were  clearly  of  opinion  that  no  action  of  debt  would  lie  on  a 
promissory  note. 

Bailey,  Serjt.,  contra.  It  is  a  general  principle  that,  where  a  man 
enters  into  a  contract  on  a  sufficient  consideration  for  the  payment  of 
a  sum  of  money,  the  party  with  whom  the  contract  was  made  may 
maintain  an  action  of  debt  thereon.  On  this  principle  it  is  that 
actiqns  on  simple  contract  or  on  specialty  equally  proceed.  Lord 
Chief  Baron  Comyns  introduces  his  title  of  "  Debt  on  Contract "  by 
saying,  "  Debt  lies  upon  every  express  contract  to  pay  a  sum  certain."  ^ 
And  if  debt  cannot  be  maintained  by  the  payee  of  a  promissory  note 
against  the  maker,  it  certainly  is  the  only  case  of  an  express  contract 
where  it  cannot.  To  found  the  action  of  debt,  there  must  indeed  be 
a  sufficient  consideration.  In  some  cases,  the  consideration  must  be 
averred  ;  in  others,  it  is  implied  from  the  instrument  itself.  In  simple 
contract,  generally  speaking,  it  must  be  averred,  and  in  that  respect 
there  is  no  distinction  between  debt  and  assumpsit ;  whether  the 
averment  be  necessary  or  not,  depends  upon  the  nature  of  the  con- 
tract, not  upon  the  form  of  action.  Where  the  contract  is  founded 
on  specialty,  the  consideration  is  implied.  Therefore,  in  covenant  for 
payment  of  a  sum  certain,  or  in  debt  on  bond,  the  consideration  need  not 

enacted  "  tliat  all  notes  signed  by  any  person  promising  to  pay  to  another,  or  order, 
or  bearer,  the  money  mentioned  in  such  note,  shall  be  construed  to  be  due  and  pay- 
able to  sucb  person  to  whom  it  is  made  payable."  But,  though  it  is  due  and  pay- 
able to  the  person,  a,  general  indebitatus  assumpsit  will  not  lie  for  it,  for  want  of  a 
consideration  ;  for  a  bill  of  exchange  is  only  an  evidence  of  a  promise  to  pay,  and  is 
no  more  than  nudum  pactum ;  but  a  general  indebitatus  assumpsit  will  lie  against  the 
drawer,  not  upon  the  custom  of  merchants,  but  for  so  much  money  received  to  the 
plaintiff's  use,  and  the  plaintiff  may  give  the  note  in  evidence. 

The  court  were  clearly  of  opinion  that  no  action  of  debt  would  lie  on  a  promis- 
sory note,  declaring  thereon  ;  but  the  plaintiff  might  have  brought  an  indebitatus  as- 
sumpsit, declaring  generally,  and  so  have  given  the  note  in  evidence.  By  the  custom 
of  merchants,  no  remedy  was  given  on  foreign  bills  of  exchange  but  by  action  on  tlie 
case.  Tlie  statute  of  9  &  10  Wm.  III.  u.  17,  has  given  the  same  remedy  to  inland 
bills,  and  the  3  &  4  Anne,  c.  9,  to  promissory  notes.  An  indebitatus  assumpsit  will  not 
lie  on  a  bill  of  exchange. 

The  court,  however,  gave  the  plaintiff  leave  to  discontinue,  on  payment  of  costs.] 

2  Stra.  680,  s.  c.  [Hilary  Term,  1720.  Debt  upon  two  promissory  notes  and  a 
mutuatus.  And,  on  demurrer  to  the  declaration,  I  objected  that  an  action  of  debt 
would  not  lie  ;  that  before  the  statute  no  action  at  all  lay  upon  the  note,  as  a  note, 
Salk.  129  ;  nor  did  an  indebitatus  assumpsit  lie  on  a  bill  of  exchange.  And  the  only 
remedy  given  upon  the  note  by  the  statute  is  the  same  that  was  before  on  an  inland 
bill  of  exchange.  And  of  this  opinion  was  the  court,  and  pronounced  judgment  for 
the  defendant.  But  then  it  was  observed  by  Sergeant  J.  Comyns,  for  the  plaintiff, 
that  there  was  one  good  count  upon  the  mutuatus,  and  the  demurrer  was  to  the  whole. 
Whereupon,  judgment  was  given  for  the  plaintiff,  which  I  believe  it  will  be  diflBcuIt 
for  him  to  enter,  so  as  to  maintain  it.]  —  Ed. 

1  Com.  Dig.  tit.  Debt  (A.  8). 
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be  averred.  There  are  certain  privileges  peculiar  to  a  bill  of  exchange. 
1.  Although  a  chose  in  action,  it  may  be  assigned,  and  the  assignee  may 
maintain  an  action  thereon  ;  2.  Though  a  simple  contract,  the  considera- 
tion is  implied  from  the  nature  of  the  instrument.  Even  in  assumpsit 
therefore  on  a  bill  of  exchange,  the  consideration  is  never  stated.  It  ap- 
pears from  the  cases  of  Gierke  v.  Martin  and  Potter  v.  Pearson,  which 
were  before  the  statute  3  &  4  Anne,  c.  9,  that  the  only  objection  then 
made  to  declaring  upon  a  promissory  note  was  that  they  did  not  imply 
a  consideration,  though  bills  of  exchange  did.  Then  came  the  statute 
of  Anne,  the  effect  of  which  was  to  put  promissory  notes  upon  the 
same  footing  with  bills  of  exchange.  The  case  of  Rumball  v.  BalP 
came  before  the  court  soon  after  the  passing  of  that  statute.  That 
was  debt  upon  a  promissory  note.  No  objection  was  taken  to  the 
form  of  the  action  ;  and  the  plaintiff  was  allowed  to  recover.  And  in 
1  Mod.  Entr.  312,  pi,  13,^  it  is  said  :  "  In  an  action  of  debt  on  a  promis- 
sory note,  the  defendant  demurred  to  the  declaration,  and  the  question 
was,  whether  an  action  of  debt  would  lie.  It  was  said  that  it  would 
not  lie  against  the  indorser,  but  that  it  would  lie  against  the  drawer." 
With  respect  to  the  case  of  Welch  v.  Craig,  it  is  not  expressly  stated 
in  either  of  the  reports  against  which  of  the  parties  to  the  note  the 
action  was  brought.  But  it  may  be  observed  that  the  counsel,  in  sup- 
port of  the  demurrer,  insisted  on  this  distinction,  that  debt  would  not 
lie  against  the  indorser,  though  it  would  against  the  drawer;  which 
shows  that  the  action  in  that  case  was  not  brought  against  the  maker, 
and  affords  ground  to  infer  the  prev.ailing  opinion  of  the  time,  that  if 
it  had  been  brought  against  him  it  might  have  been  supported.  The 
undertaking  of  the  maker  differs  substantially  from  that  of  the  in- 
dorser ;  since  the  former  undertakes  to  jDay  absolutely,  whereas  the 
latter  only  undertakes  to  pay  upon  the  default  of  the  maker.  Be- 
tween the  payee  and  the  maker,  there  is  a  privity  of  contract ;  and  the 
ground  on  which  it  was  held  in  Milton's  Case,  that  debt  would  not  lie 
against  the  acceptor  of  a  bill  of  exchange,  was  that  his  contract  was 
collateral,  admitting  that  it  would  lie  against  the  drawer.  The  case 
of  Rudder  v.  Price '  was  debt  on  a  promissory  note  payable  by  instal- 
ments, and  the  declaration  was  demurred  to  by  Mr.  Justice  Lawrence, 
then  at  the  bar,  because  it  appeared  that  the  last  instalment  was  not 

1  10  Mod.  38. 

-  In  llie  same  page,  however,  pi.  14,  it  13  obserTed  that  the  words  of  the  statute 
of  3  Anne  are  that  the  party  "shall  recover  damages,  &c.,  which  shows  that  an  ac- 
tion of  debt  will  not  lie,  because  damages  are  never  recovered  in  debt."  And,  in  pi. 
16,  it  is  said,  "  An  action  of  debt  was  never  known  to  be  brought  on  a  bill  of  exchange 
or  note,"  though  it  is  admitted  in  the  same  placitum  that  indebitatus  assumpsit  will  he 
on  a  note,  for  in  such  case  the  plaintiff  may  recover  in  damages. 

8  1  H  Bl.  547. 
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due.  But  neither  at  the  bar  or  on  the  bench  was  it  objected  that  debt 
was  not  the  proper  form  of  action,  though  that  objection,  had  it  been 
thought  maintainable,  would  have  afforded  an  obvious  and  easy  an- 
swer to  the  plaintiffs  demand.  A  precedent  of  a  declaration  in  debt 
against  the  maker  of  a  promissory  note  is  to  be  found  in  Morgan's 
Vade  Mecum,  458.  The  practice  of  dispensing  with  a  writ  of  inquiry 
in  actions  of  assumpsit,  both  on  bills  and  notes,  shows  that  no  objec- 
tion can  be  raised  to  this  form  of  action  on  the  ground  of  the  defend- 
ant being  deprived  of  the  benefit  of  a  writ  of  inquiry  where  judgment 
has  gone  by  default.  Cur.  adv.  vult. 

On  this  day,  the  opinion  of  the  court  was  delivered  by 
Lord  Eldon,  C.  J.  The  question  in  this  case  is  whether  an  action 
of  debt  will  lie  on  such  a  promissory  note  as  is  stated  in  this  declara- 
tion, and  between  such  parties  as  the  plaintiff  and  defendant  in  this 
suit.  The  defendant,  by  the  tenor  of  that  note,  one  month  after  date, 
promised  to  pay  to  the  plaintiff,  or  order,  £8,  value  received  in  goods 
by  him,  the  defendant ;  and  it  is  averred  that  the  note  so  made  was 
delivered  to  the  plaintiff,  being  first  signed  by  the  defendant.  This  is 
a  note,  therefore,  with  a  consideration  apparent  upon  the  face  of  it  ; 
and  the  action  of  debt  is  brought  by  the  payee  of  that  note  against  the 
person  who  made  and  signed  it,  not  by  the  indorsee  against  the  maker 
or  the  indorser.  It  was  insisted  for  the  defendant  that,  under  these 
circumstances,  the  action  of  debt  would  not  lie  ;  and  several  cases  were 
cited  in  support  of  that  proposition.  The  case  particularly  relied  upon 
was  Welch  v.  Craig,  reported  in  1  Stv.  680  and  in  8  Mod.  373.  In 
the  former  report,  it  is  laid  down  generally  that  before  the  statute  no 
action  lay  upon  the  note  as  a  note,  nor  did  an  action  of  indebitatus 
assumpsit  lie  upon  a  bill  of  exchange.  I  say  that  it  is  there  laid 
down  generally ;  for  it  is  not  stated  between  what  parties  to  the  bill 
the  action  is  supposed  to  arise.  The  report  then  proceeds,  "The  only 
remedy  given  upon  the  note  by  the  statute  is  the  same  that  was  before 
on  an  inland  bill  of  exchange."  The  inference,  therefore,  is  that  debt 
would  not  lie  on  ah  inland  bill  of  exchange.  From  this  case,  as  re- 
ported, we  are  not  able  to  collect  who  the  person  was  that  brought 
the  action,  whether  the  payee  or  the  indorsee,  nor  against  whom  the 
action  was  brought,  whether  the  maker  or  the  indorser.  The  doctrine 
is  laid  down  without  any  circumstances  enabling  us  to  make  a  proper 
application  of  the  case ;  and  the  conclusion  which  results  from  the 
reasoning  there  used  is  that  an  action  of  debt  will  not  lie  on  a  promis- 
sory note  between  any  parties,  whether  there  be  an  apparent  consid- 
eration or  not.  But  it  is  impossible  to  read  the  report  of  the  same 
case  in  8  Mod.  without  perceiving  that  we  should  be  in  great  danger 
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of  applying  the  case  too  generally  if  we  were  to  hold  it  as  clear  law 
that  without  any  exception  an  indebitatus  assumpsit  will  not  lie  on  a 
foreign  bill,  an  inland  bill,  or  a  promissory  note.  In  8  Mod.  it  was 
argued  by  the  counsel  that  debt  would  not  lie  against  the  indorser, 
but  that  it  would  lie  against  the  drawer.  We  shall  see  presently 
whether  there  is  any  ground  in  the  principles  of  the  action  of  debt  for 
that  distinction.  In  that  very  argument,  the  reason  given  why  a  gen- 
eral indebitatus  assumpsit  will  not  lie  on  a  promissory  note  is  for 
want  of  consideration.  The  court  are  said  to  have  been  "  clearly  of 
opinion  that  no  action  of  debt  would  lie  on  a  promissory  note  declar- 
ing thereon,"  and  they  use  these  expressions  :  "  By  the  custom  of  mer- 
chants, no  remedy  was  given  on  foreign  bills  of  exchange,  but  by  action 
on  the  case  ;  the  statute  9  &  10  W.  III.  c.  17,  has  given  the  same  remedy 
to  inland  bills,  and  the  3  &  4  Anne  to  promissory  notes ;  an  indebita- 
tus assumpsit  will  not  lie  on  a  bill  of  exchange."  According  to  this 
report,  the  plaintiff  had  leave  to  discontinue.  It  is  therefore  impossible 
for  us  to  obtain  a  sight  of  the  record  and  satisfy  ourselves  whether 
the  action  was  brought  by  the  payee  against  the  maker,  or  by  any 
other  person  standing  in  any  other  relation,  or  whether  there  was  any 
apparent  consideration  on  the  face  of  the  note.  But  it  is  observable 
on  the  two  reports  taken  together  that  the  reason  for  holding  that 
debt  would  not  lie  was  founded  on  the  analogy  of  promissory  notes 
to  inland  ami  foreign  bills  of  exchange.  If,  therefore,  it  be  true  that 
an  action  of  debt  brought  by  the  payee  of  an  inland  or  foreign  bill  of 
exchange  against  the  drawer  of  such  bill  will  lie,  it  will  remain  to  be 
considered  whether  the  analogy  will  not  require  us  to  hold,  in  the  case 
of  a  promissor)'  note  having  an  apparent  consideration,  that  an  action 
of  debt  will  lie  if  brought  by  the  payee  of  such  note  against  the  maker. 
The  case  in  Hardres  seems  to  open  the  principles  on  which  this  case 
must  be  decided.  The  effect  of  that  case  and  of  Pearson  v.  Garret  ■^ 
are  very  accurately  expressed  in  Com.  Dig.  tit.  Debt  (B.).  Lord  Chief 
Baron  Comyns,  after  Itaving  said  that  debt  lies  upon  every  express 
contract  to  pay  a  sum  certain,-  and  also  that  it  lies,  though  there  be 
only  an  implied  contract,^  thus  states  the  principles  of  these  cases  : 
"  So  debt  does  not  lie  upon  a  bill  of  exchange  against  the  acceptor ; 
for  the  acceptance  binds  him  by  the  custom  of  merchants,  but  does 
not  raise  a  duty.*  So  it  does  not  lie  upon  a  note  to  j:iay,  without  con- 
sideration, though  alleged  that  it  binds  by  custom."  '  The  case  in 
Hardres  was  debt  against  the  acceptor  of  a  bill ;  and  the  court,  in  de- 
claring their  opinion  that  the  action  will  not  lie,  say,  The  acceptance 
does  not  create  a  duty,  no  more  than  a  promise  made  by  a  stranger  to 

1  Skin.  398.  2  Tit.  Debt  (A.  8).  3  ibid.  (A.  9). 

i  E.  Hard.  485.  '  R.  Skinn.  398. 
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pay,  &c.,  if  the  creditor  will  forbear  his  debt.  And  he  that  drew  the 
bill  continues  debtor,  notwithstanding  the  acceptance,  which  makes 
the  acceptor  liable  to  pay  it."  As  the  reasoning,  therefore,  stated  in 
this  case  against  the  liability  of  the  acceptor  in  an  action  of  debt  is 
this,  namely,  that  his  situation  is  analogous  to  that  of  a  person  who 
takes  upon  himself  an  obligation  to  pay  that  which  is  not  his  debt, 
but  the  debt  of  another,  it  is  clear  that  the  court  considered  the 
drawer  himself  as  owing  the  debt  or  duty,  though  no  debt  or  duty 
were  raised  against  the  acceptor.  Looking  at  the  effect  of  a  bill  of 
exchange,  it  seems  very  reasonable  to  hold,  that  although  the  acceptor 
be  primarily  liable,  yet  that  he  is  not  liable  for  his  own  debt,  but  for  that 
of  another.  The  drawer  holds  the  debt ;  and,  if  the  drawee  refuse  to 
accept,  an  action  may  be  immediately  brought  against  the  drawer.  If 
the  drawee  does  accept,  the  transaction  amounts  to  no  more  than  an 
undertaking  on  his  part  to  pay  the  debt  of  the  drawer,  and  on  the 
part  of  the  holder  to  resort  to  the  acceptor,  to  be  paid  out  of  the  effects 
of  the  drawer  in  his  hands  before  he  resorts  to  the  drawer  himself. 
With  respect  to  promissory  notes,  the  books  say  that,  when  they  are 
indorsed  by  the  payee,  they  resetnble  bills  of  exchange.  But  this  is 
rather  inaccurate  with  reference  to  the  case  before  us.  For  though 
the  payee,  by  making  himself  an  indorser,  assumes  the  character  of 
drawer,  and  the  maker  assumes  that  of  an  acceptor  to  certain  pur- 
poses, yet  with  respect  to  the  question.  Who  owes  the  debt?  where 
there  is  an  apparent  consideration,  the  person  who  owes  the  debt  is 
still  the  maker  of  the  note,  as  well  as  the  drawer  of  the  bill  of  ex- 
change. Here,  therefore.  Lord  Coke's  maxim  may  very  properly  be 
applied,  Nullum  simile  est  idem.  Agreeable  to  this  is  Hard's  Case,^ 
where  it  is  said  that  indebitatus  assumpsit  will  not  lie  against  the 
.acceptor  of  a  bill  of  exchange,  for  his  acceptance  is  but  a  collateral 
engagement,  but  that  it  will  lie  against  the  drawer,  for  he  is  really  a 
debtor  by  the  receipt  of  the  money.  So  also,  in  Hodges  v.  Steward,  it 
is  allowed  by  the  court  that  debt  will  lie  against  the  drawer  of  a  bill 
of  exchange  for  value  received  ;  and  the  reason  given  is,  "  but  this  is 
for  the  apparent  consideration."  Now,  in  point  of  fact,  has  not  this 
principle  been  applied  to  promissory  notes  where  there  has  been  an 
apparent  consideration  ?  In  Rumball  v.  Ball,  the  plaintiff  was  allowed 
to  recover  in  debt  on  a  note  which  from  its  tenor  was  clearly  a  prom- 
issory note  within  the  statute.     Indeed,  if  it  be  true  that  an  action  of 

'  1  Salk.  23.  [Hilary  Term,  1696.  Indebitatus  assumpsit  will  lie  in  no  case  but 
where  debt  lies.  Therefore,  it  lies  not  upon  a  wager,  nor  upon  a  mutual  assumpsit, 
nor  against  the  acceptor  of  a  bill  of  exchange  ;  for  his  acceptance  is  but  a  col- 
lateral engagement.  But  it  lies  against  the  drawer  himself,  for  he  was  really  a 
debtor  by  the  receipt  of  the  money,  and  debt  would  lie  against  him.]  — Ed. 
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debt  will  lie  against  the  drawer  of  a  bill  of  exchange  in  favor  of  the 
payee,  it  seems  to  me  to  be  the  necessary  effect  of  the  statute  of  Anne, 
•which  puts  notes  on  the  same  footing  with  bills  of  exchange,  that  debt 
may  be  maintained  by  the  payee  of  a  promissory  note  against  the 
maker.  That  statute  makes  a  distinction  between  the  remedies  which 
it  gives  to  the  payees  and  the  indorsees :  it  enacts  that  the  payee  may 
maintain  an  action  upon  the  note  in  the  same  manner  as  he  might  do 
upon  any  inland  bill  of  exchange  against  the  person  who  signed  the 
same,  and  that  the  indorsee  may  maintain  his  action  either  against  the 
person  who  signs  sueh  note,  or  against  any  of  the  persons  who  indorse 
the  same,  in  like  manner  as  in  cases  of  inland  bills  of  exchange.  If, 
therefore,  he  to  whom  a  bill  of  exchange  for  value  expressed  is  made 
payable  may  bring  an  action  of  debt  against  the  person  who  signed  it, 
it  follows,  from  the  very  words  of  the  statute,  that  he  to  whom  a 
promissory  note,  having  an  apparent  consideration,  is  made  payable, 
may  have  the  same  remedy  of  debt  against  the  person  who  signed  such 
note.  I  take  no  further  notice  of  the  case  of  Rudder  v.  Price  than  to  ob- 
serve that,  though  it  was  argued  for  the  defendant  by  a  person  of  great 
abilities,  it  did  not  occur  either  to  him  or  to  the  court  to  observe  that, 
whether  the  instalments  on  the  note  were  due  or  not,  still  the  form  of 
the  action  was  misconceived. 

Under  these  circumstances,  the  court  is  of  opinion  that  in  this  par- 
ticular case  the  action  of  debt  may  be  maintained.  We  do  not  say 
how  the  case  would  stand  if  the  action  were  brought  by  any  other 
person  than  he  to  whom  the  note  was  originally  given,  or  against  any 
other  person  than  him  by  whom  it  was  signed  and  made,  or  if  the  note 
itself  did  not  express  a  consideration  upon  the  face  of  it. 

I^er  Curiam.     Judgment  for  the  plaintiff )■ 

1  Eumball  o.  Ball,  10  Mod.  38 ;  Hatch  v.  Trayes,  11  A.  &  E.  702 ;  Compton  v. 
Taylor,  4  M.  &  W.  138 ;  Gardner  v.  Clark,  1  Murphey,  283,  accord. 

In  Priddy  v.  Henbrey,  1  B.  &  C.  674;  Watson  o.  Kightley,  11  A.  &  E.  702;  Hol- 
lingsworth  v.  Milton,  8  Leigh,  50 ;  Regnault  v.  Hunter,  4  W.  Va.  257,  a  payee,  who  waa 
also  drawer,  was  permitted  to  sue  the  acceptor  in  debt.  In  Hatch  v.  Trayes,  su-pra, 
and  Watson  v.  Kightley,  supra,  the  doctrine  of  the  principal  case  was  extended  to 
instruments  which  "  did  not  express  a  consideration  upon  their  face."  —  Ed. 
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BALES  V.  DICKER. 
At  Nisi  Pritjs,  coram  Littledale,  J.,  Maech  27,  1829. 

[Reported  in  Moody  Sr  Malkin,  324.] 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  with  the  usual  money  counts. 

The  plaintiff  was  unable  to  proceed  on  the  counts  on  the  bill,  on  ac- 
count of  a  variance  in  the  mode  of  statement ;  and  Follett,  for  the 
plaintiff,  thereupon  proposed  to  give  the  bill,  which  was  admitted  to 
be  the  defendant's  acceptance,  in  evidence  on  the  count  for  money 
had  and  received. 

Littledale,  J.  I  am  decidedly  of  opinion  that  the  bill  is  not  evi- 
dence of  money,  had  and  received  by  the  acceptor  to  the  use  of  the 
holder.  I  know  that  it  has  been  sometimes  supposed  that  it  is  so ; 
but  I  think  it  against  principle,  and  cannot  allow  it.  My  opinion  is  so 
decided,  that  I  cannot  grant  leave  to  move  to  enter  a  verdict. 

Evidence  was  then  offered  of  admissions  on  the  bill,  as  proof  of  an 
account  stated,  but  the  jury  found  for  the  defendant. 

Follett,  for  the  plaintiff. 

Moody,  for  the  defendant. 

In  the  following  Easter  term,  Follett  obtained  a  rule  to  set  aside 
the  verdict  as  against  evidence,  which  was  ultimately  made  absolute  ; 
but  no  question  was  made  of  the  ruling  of  the  learned  judge  at  the 
trial.i 

1  Gibson  v.  Minet,  1  H.  Bl.  602,  per  Eyre,  C.  B. ;  Waynam  v.  Bend,  1  Camp.  175  ; 
Exon  V.  Russell,  4  M.  &  Sel.  505,  507 ;  Bentley  v.  Northouse,  M.  &  M.  66,  accord. 

Le  Sage  v.  Johnson,  Forrest,  23 ;  Dimsdale  v.  Lanchester,  4  Esp.  201,  contra. 

The  notion  repudiated  by  Littledale,  J.,  seems  to  have  been  founded  upon  a  care, 
less  dictum  by  Lord  Mansfield,  in  Grant  v.  Vaughan,  supra.  Vol.  I.  p.  307,  that  a 
remote  holder  eould  recover  against  a  drawer  upon  a  count  for  money  had  and 
received.  Unreasoning  respect  for  this  dictum  has  produced,  in  this  country,  the 
utmost  confusion  as  to  the  use  of  the  money  counts  in  actions  upon  bills  and 
notes,  a.  g.  :  — 

The  mere  proof  of  his  title  to  the  bill  or  note  by  the  remote  holder  is  held  to  be 
competent  and  conclusive  evidence  to  prove  any  one  of  the  three  indebitatus  counts 
for  money  lent  by  the  holder  to  the  defendant,  money  paid  by  the  holder  at  the  re- 
quest of  the  defendant,  or  money  had  and  received  by  the  defendant  to  the  use  of 
the  holder.  Eagle  Bank  v.  Smith,  5  Conn.  71 ;  Johnson  v.  Stark  Co.,  24  111.  75 ; 
Howes  V.  Austin,  35  111.  396  ;  Penn  v.  Flack,  3  Gill  &  J.  369 ;  Wild  v.  Fisher,  4  Pick. 
421 ;  Cole  v.  Gushing,  8  Pick.  48 ;  Ellsworth  u.  Brewer,  11  Pick.  316 ;  Ramsdell  v. 
Soule,  12  Pick.  126 ;  Goodwin  v.  Morse,  9  Met.  278 ;  Dowell  v.  Brown,  21  Miss.  43 
{semble)  ;  Tenney  v.  Sanborn,  5  N.  H.  557 ;  Edgerton  v.  Brackett,  11  N.  H.  218 ; 
Martin  v.  Farnum,  24  N.  H.  191 ;  Pierce  v.  Crafts,  12  Johns.  90 ;  Murray  v.  Judah, 
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WATKINS  V.  WAKE. 

In  the  Exoheqtjbk,  Januaet  25,  1841. 

[Reported  in  7  Meeson  Sf  Welshy,  488.] 

Debt  upon  a  bill  of  exchange  for  £40,  by  indorsee  against  his  im- 
mediate indorser.     General  demurrer,  and  joinder. 

G.  T.  White,  in  support  of  the  demurrer.  Debt  is  not  maintain- 
able against  the  indorser  of  a  bill  of  exchange  :  the  only  remedy  is  by 
assampsit.  The  promise  of  an  indorser  is  not  an  absolute  undertak- 
ing to  pay  the  bill,  but  is  in  the  nature  of  a  collateral  engagement 
only,  to  pay  if  the  acceptor  makes  default.  And  Randall  v.  Rigby^  is 
an  authority  to  show  that  debt  cannot  be  maintained  on  a  collateral 
covenant.  No  case  has  yet  decided  that  debt  is  maintainable  by  an 
indorsee  against  an  indorser  of  a  bill  of  exchange.  In  Bishop  v. 
Young,  it  was  held  that  debt  would  lie  by  the  payee  against  the  maker 
of  a  promissory  note  ;  and  it  appeared  also,  by  the  declaration,  that 
the  note  was  expressed  to  be  made  for  value  received.  So,  in  Priddy 
V.  Henbrey,^  the  action  was  by  the  drawer  against  the  acceptor  of  a 
bill,  and  it  was  shown  to  have  been  given  for  value  received  in  goods. 
In  Hatch  v.  Trayes,'  also,  the  action  was  by  payee  against  maker  of  a 
note ;  and,  in  Watson  «.  Kightley,''  by  drawer  against  acceptor  of  a 
bill.  In  all  these  cases,  the  party  sued  was  primarily  liable.  But  debt 
will  not  lie  by  the  indorsee  against  the  acceptor  of  a  bill.  Cloves  v. 
Williams.^  Here  the  defendant  is  described  and  sued,  not  as  a  drawer, 
but  as  an  indorser. 

Peacock,  contra.  Debt  will  lie  on  a  bill  or  note,  wherever  there  is 
a  privity  of  contract  between  the  parties.  Bishop  v.  Young,  Priddy 
V.  Henbrey.  Therefore,  on  a  bill  payable  to  the  order  of  the  drawer, 
debt  is  maintainable  at  the  suit  of  the  first  indorsee  against  the  drawer. 

6  Cow.  484 ;  Olcott  v.  Rathbone,  5  Wend.  490  ;  Smith  v.  Van  Loan,  16  Wend.  659  ; 
Hays  V.  Phelps,  1  Sandf.  64;  Chase  v.  Burnham,  13  Vt.  447  ;  Brigham  v.  Hutchms, 
27  Vt.  569;  Malley  v.  Weinman,  48  Vt.  180. 

Furthermore,  it  is  held  generally  in  the  United  States  that  a  vendor  who  has  re- 
ceived his  customer's  check  or  note  for  goods  furnished  may  sue  his  customer  for 
money  lent,  or  money  paid,  or  money  had  and  received !  Lane  v.  Adams,  19  111.  167  ; 
Fairbanks  v.  Stanley,  18  Me.  296 ;  Payson  v.  Whitcomb,  15  Pick.  212  ;  Goodwin  v. 
Morse,  9  Met.  278;  Wells  v.  Brigham,  6  Cush.  6;  Smith  v.  Van  Loan,  16  Wend. 
659  ;  Hughes  v.  Wheeler,  8  Cow.  77. 

But  see  Blair  v.  Wilson,  28  Grat.  165,  contra.  —  Ed. 

1  4  M.  &  W.  130.  2  1  B.  &  cr.  674 ;  3  D.  &  E.  165. 

8  3  P.  &  D.  408.  *  Ibid. 

6  3  Biug.  N.  C.  868  ;  6  Scott,  68. 
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I 
Stratton  v.  Hill.^  That  case  is  expressly  in  point,  because  every  in- 
dorser  is  in  law  a  new  drawer.  The  action  cannot,  indeed,  be  main- 
tained by  an  indorsee  against  the  acceptor,  or  against  a  prior  indorser  ; 
because,  in  such  case,  there  is  no  debt  between  the  parties.  But  the 
contract  of  an  indorser  with  the  party  to  whom  he  indorses  is  not  a 
conditional  engagement  to  pay  the  acceptor's  debt,  but  a  direct  con- 
tract to  pay  his  own  debt,  if  the  acceptor  do  not  pay  for  him.  Any 
party  may  sue  in  debt  the  party  to  the  bill  immediately  before  himself, 
who  is  therefore  his  debtor  on  the  bill,  and  against  whom  the  bill 
would  be  evidence  of  an  original  debt  due  from  him  to  the  party 
suing,  to  sustain  an  indebitatus  count. 

White,  in  reply.  The  privity  of  contract,  which  is  sufficient  to 
enable  a  party  to  sue  in  debt,  means  a  privity  independent  of  any 
security  ;  and  that  is  the  ground  upon  which,  according  to  the  judg- 
ment of  Bayley,  B.,  in  Priddy  v.  Henbrey,  the  decision  in  Bishop  v. 
Young  proceeded.  Where  the  defendant  is  drawer  as  well  as  indorser, 
he  may  be  liable  in  debt,  because  the  indorsement  does  not  alter  his 
original  liability.  But  the  engagement  of  the  indorser  is  a  merely  col- 
lateral one,  on  the  default  of  the  acceptor,  to  take  upon  himself  his 
debt. 

Lord  Abingbe,  C.  B.  The  case  of  Stratton  v.  Hill  is  a  sufficient 
authority  to  show  that,  where  the  bill  has  been  transferred  immedi- 
ately from  the  defendant  to  the  plaintiff,  debt  will  lie  ;  and,  the  point 
having  been  once  determined,  I  see  no  reason  why  we  should  depart 
from  that  decision.  The  promise  of  the  drawer,  as  well  as  of  the  in- 
dorser, is  a  conditional  one  to  pay  on  the  acceptor's  making  default ; 
yet  that  case  recognizes  the  principle  that  debt  lies  by  the  payee 
against  the  drawer,  and  the  same  principle  applies  here. 

Parks,  B.  I  have  also  no  doubt  that  debt  is  maintainable  in  this 
case,  by  reason  of  the  privity  between  the  parties.  The  case  of  Strat- 
ton V.  Hill  is  a  precise  authority  in  favor  of  the  plaintiff.  That  case  is 
thus  explained  in  the  judgment  of  the  court  in  Priddy  v.  Henbrey: 
"  The  only  ground  upon  which  that  decision  could  properly  have  pro- 
ceeded was  this,  that  between  the  immediate  indorser  and  his  indorsee 
there  was  privity.  The  indorsement  implied  that  the  indorser  was 
debtor  jOJ-o  tanto  to  the  indorsee,  and  that  the  indorsement  was  a  con- 
tract by  the  indorser  that  that  debt  should  be  duly  paid."  The  act  of 
indorsement  is  an  admission  of  a  debt  due  from  the  indorser  to  his  in- 
dorsee, and  also  implies  a  conditional  promise  to  pay  that  debt  if  the 
acceptor  do  not,  and  upon  having  due  notice  of  the  dishonor  of  the 
bill.     On  those  events  occurring,  it  becomes  an  absolute  debt  payable 

1  3  Price,  253 ;  2  Chitty,  126. 
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on  request.     The  law  is  so  laid  down  in  Stratton  v.  Hill,  and  I  think 
that  is  a  just  and  sound  principle. 

Aldekson,  B.  I  am  of  the  same  opinion.  The  circumstances 
stated  in  this  declaration  show  that,  as  between  these  parties,  there  is 
a  debt  of  £40.  Judgment  for  the  plaintiff.^ 


SISON  V.  KIDMAN. 
In  the  Common  Pleas,  Jantjabt  26,  1842. 

[Reported  in  11  Law  Journal  Reports,  Common  Pleas,  100.^] 

The  plaintiff  declared  in  debt  against  the  defendant,  as  maker  of 
a  promissory  note  for  £15,  payable  to  the  plaintiff  or  order,  value 
received. 

Plea :  that  the  defendant  was  charged  in  the  declaration  as  the 
principal  and  single  party  to  the  note,  but  that  the  note  was  the  joint 
and  several  note  of  the  defendant  and  one  Watts,  and  that  the  defend- 
ant signed  the  note  together  with  Watts,  to  secure  a  sum  of  money, 
which  was  and  still  is  the  proper  debt  of  Watts,  and  that  no  part 
whatever  of  the  said  debt  was  the  proper  debt  of  the  defendant,  and 
that  there  was  no  consideration  for  the  note  as  between  the  plaintiff 
and  defendant. 

Replication  :  that  there  was  a  sufScient  consideration  for  the  making 
of  the  said  note  by  the  defendant. 

Demurrer  and  joinder. 

This  case  was  argued  by  — 

Stephens,  Serjt.,  in  support  of  the  demurrer.  The  question  as  raised 
in  the  pleadings  is  whether  debt  will  lie  in  this  ease.  The  plea  dis- 
closes facts  which  show  that  there  was  no  consideration  between  these 
parties  :  there  was,  therefore,  no  privity  between  them.  The  contract 
was  collateral. 

[Eeskinb,  J.  On  the  face  of  the  note,  one  maker  is  liable  as  much 
as  the  other.] 

That  may  be  so  ;  but  the  plea  discloses  the  real  nature  of  the  trans- 
action. The  defendant  is  not  liable  till  Watts  has  first  made  default ; 
and  therefore,  though  assumpsit  might  be  maintained,  debt  will  not 

1  Stratton  o.  Hill,  8  Price,  253 ;  2  Chitty,  126,  s.  c. ;  Sirapkins  u.  Pothecary,  19 
L.  J.  Ex.  242 ;  Sharpe  v.  Fowlkes,  7  Humph.  512,  accord. 

Wliiting  V.  King,  Minor,  122;  Frierson  v.  Reeves,  7  Humph.  359,  conim.  —  Ed. 

2  3M.  &Gr.  810,  s.  c— Ed. 


SECT,  l.j  SISON  V.   KIDMAN.  543 

lie.  It  was  open  to  the  defendant  to  show  the  effect  and  nature  of 
the  consideration  in  the  plea.  Foster  v.  Jolly,''  Clarke  v.  Wilson,* 
Abbott  V.  Hendricks." 

[Maule,  J.  How  can  you  call  the  liability  on  the  note  a  collateral 
liability  ?] 

Because  the  original  debt  was  due  from  another  party. 

[Maule,  J.  Suppose  the  defendant  had  been  the  sole  maker  of 
the  note,  could  you  go  into  the  nature  and  origin  of  the  consider- 
ation ?] 

It  is  shown  that  another  party  was  primarily  liable  upon  it. 

[TiNDAL,  C.  J.  Suppose  the  action  had  been  assumpsit,  would  it 
have  been  any  defence  to  show  that  the  other  party  had  not  been  sued 
upon  it  ?    If  not,  it  cannot  be  considered  as  a  mere  guarantee.] 

In  Milton's  Case,  which  was  cited  and  relied  on  in  the  judgment  in 
Priddy  v.  Henbrey,*  it  was  decided  that  debt  did  not  lie  by  the  payee 
against  the  acceptor  of  a  bill  of  exchange,  drawn  by  a  third  person,  on 
the  ground  that  he  that  drew  the  bill  continued  the  debtor ;  and  that 
there  was,  therefore,  no  privity  between  the  payee  and  acceptor. 
Here  Watts  continued  the  debtor. 

[Erskine,  J.  But  here  you  have  a  direct  contract  between  the 
plaintiff  and  defendant,  on  the  face  of  the  note.J 

So  there  is  between  the  payee  and  acceptor  of  a  bill  of  exchange. 

[TiifDAL,  C.  J.     Kot  an  original  contract.] 

In  Randall  v.  Rigby,^  lands  were  enfeoffed  to  A.  B.,  to  the  use  that 
the  plaintiff  and  his  heirs  should  receive  and  take  out  of  them  a  yearly 
rent  of  £63,  and  the  defendant  covenanted  with  the  plaintiff  that  A.B. 
should  pay  the  said  yearly  rent  on  the  days  and  times  agreed  on  ;  and 
it  was  held  that  debt  would  not  lie  by  the  plaintiff  against  the  defend- 
ant for  the  arrears  of  the  rent. 

[Maule,  J.  In  that  case,  the  defendant  was  only  to  pay  in  default 
of  another  party.  I  think  this  case  is  more  like  that  of  Evans  v. 
Jones.^] 

The  case  in  Siderfin,  p.  402,  referred  to  by  Parke,  B.,  in  Randall  v. 
Rigby,  and  also  the  cases  of  Browne  v.  London  and  Bishop  v.  Young, 
are  authorities  in  favor  of  the  objection. 

[TiNDAL,  C.  J.  When  the  defendant  became  a  party  as  maker  to 
a  promissory  note  in  favor  of  the  plaintiff,  he  entered  into  an  immedi- 
ate contract,  which  raised  a  privity  between  the  plaintiff  and  himself, 
or,  in  other  words,  he  took  the  debt  on  himself.    I  see  no  ground 

1  1  Cr.  M.  &  R.  703.  2  3  Mee.  &  WeU.  208. 

»  1  Man.  &  Gr.  791.  <  1  B.  &  C.  675. 

5  4  Mee.  &  Wels.  130.  »  5  Mee.  &  Wels.  295. 
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whatever  for  holding  that  debt  will  not  lie  in  this  case  ;  and  I  think 
that  a  good  consideration  is  shown,  even  on  the  face  of  the  plea. 
The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff } 

1  In  Gibson  v.  Minet,  1  H.  Bl.  602,  Eyre,  C.  B.,  said  :  "  In  any  other  action  of 
assumpsit  at  common  law  founded  upon  a  bill  of  exhange  [i.  e.  in  any  action  wherein 
the  declaration  is  not  upon  the  bill  itself,  creating  a  duty  by  the  custom  of  mer- 
chants] the  bill  is  offered  as  evidence  only  of  the  duty.  It  has  been  expressly  de- 
termined, Hodges  V.  Steward,  that  a  general  indebitatus  assumpsit  will  not  lie  upon  a 
bill  of  exchange  ;  but  the  indebitatus  must  be  for  some  duty,  such  as  money  lent,  &c., 
and  the  bill  is  offered  as  evidence  of  that  duty." 

There  would  seem  to  be  no  valid  reason  why  a  general  indebitatus  assumpsit  should 
not  lie  upon  a  bill  or  note.  But,  if  such  an  action  cannot  be  maintained,  the  rule,  that 
indebitatus  assumpsit  will  lie  wlienever  debt  will  lie  upon  a  contract  not  under  seal,  is 
subject  to  an  exception  in  the  case  of  actions  against  an  accommodation  party  to  a 
bill  or  note ;  for  of  course  an  action  cannot  be  maintained,  against  an  accommo- 
dation party  upon  the  common  money  counts.  Wells  o.  Girling,  8  Taunt.  737 ; 
3  Moore,  79,  s.  c. ;  Page  u.  Bank  of  Alexandria,  7  Wheat.  35 ;  Butler  u.  Rawson, 
1  Den.  105  ;  Balcom  w.  Woodruff,  7  Barb.  13 ;  U.  S.  Bank  „.  Jackson,  9  Leigh,  221 ; 
Merchants'  Bank  v.  Evans,  9  W.  Va.  373. 

A  contrary  view  is  declared  in  Cole  v.  Gushing,  8  Pick.  48 ;  Murray  v.  Judah, 
6  Cow.  484 ;  Douglass  v.  Wilkinson,  22  Wend.  559,  and  Hays  v.  Phelps,  1  Sandf .  64, 
where  it  was  held  that  a  count  in  indebitatus  assumpsit  for  money  had  and  received 
might  be  maintained  against  an  accommodation  maker  or  drawer ;  but  the  reasoning 
in  these  cases  is  incomprehensible.  —  Ed. 
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EABORG  AND  Anothee  v.  PEYTON. 
In  the  Supeeme  Coitet,  United  States,  Maech  14,  15,  1817. 

[Reported  in  2  Wheaton,  385.] 

Erroe  to  the  Circuit  Court  for  the  District  of  Columbia. 

This  cause  was  argued  by  Mr.  Jones,  for  the  plaintiffs  in  error,  and 
by  Mr.  Taylor,  for  the  defendant  in  error. 

Me.  Justice  Story  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  against  the  defendant  in  error,  as 
acceptor  of  a  bill  of  exchange  by  the  plaintiffs  in  error  as  indorsees. 
The  declaration  alleges  that  the  bill  was  drawn,  accepted,  and  indorsed, 
for  value  received.  The  only  question  is,  whether  debt  lies  in  such  a 
case. 

The  general  principle  has  been  very  correctly  stated  by  Lord  Chief 
Baron  Comyn,  that  debt  lies  upon  every  express  conti-act  to  pay  a 
sum  certain  ;  and  he  adds,  also,  that  it  lies,  though  there  be  only  an 
implied  contract.  Com.  Dig.  Debt,  a.  8,  a.  9.  But  it  has  been  sup- 
posed that  this  principle  does  not  apply  to  an  action  on  a  bill  of 
exchange,  even  where  the  suit  is  brought  by  the  payee  against  the 
acceptor,  and  a  fortiori  not,  where  it  is  brought  by  the  indorsee.  It 
is  admitted  that  in  Milton's  Case  the  court  held  that  debt  does  not 
lie  by  the  payee  of  a  bill  of  exchange  against  the  acceptor.  The  reasons 
given  for  this  opinion  were,  first,  that  there  is  no  privity  of  contract 
between  the  parties  ;  and,  secondly,  that  an  acceptance  is  only  in  the 
nature  of  a  collateral  promise  or  engagement  to  pay  the  debt  of  an- 
other, which  does  not  create  a  duty.  It  is  very  difficult  to  perceive 
how  it  can  be  correctly  affirmed  that  there  is  no  privity  of  contract 
between  the  payee  and  acceptor.  There  is,  in  the  very  nature  of  the 
engagement,  a  direct  and  immediate  contract  between  them.  The 
consideration  may  not  always,  although  it  frequently  does,  arise  be- 
tween them  ;  but  privity  of  contract  may  exist  if  there  be  an  express 
contract,  although  the  consideration  of  the  contract  originated  aliunde. 
Besides,  if  one  person  deliver  money  to  another  for  the  use  of  a  third 
person,  it  has  been  settled  that  such  a  privity  exists  that  the  latter 
may  maintain  an  action  of  debt  against  the  bailee.  Harris  v.  De  Ber- 
voir.^  And  it  is  clear  that  an  acceptance  is  evidence  of  money  had 
and  received  by  the  acceptor  for  the  use  of  the  holder.-  Tatlock  v. 
Harris,^  Vere  v.  Lewis.'    It  is  also  evidence  of  money  paid  by  the 

1  Cro.  Jac.  687.  2  3  t.  E.  174.  »  3  T.  E.  182. 
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holder  to  the  use  of  the  acceptor.  Ibid,  and  B.iiley  on  Bills,  3d  edi- 
tion. A  privity  of  contract  and  a  duty  to  pay  would  seem,  in  such 
case,  to  be  completely  established  ;  and,  wherever  the  common  law 
raises  a  duty,  debt  lies.  The  other  reason  would  seem  not  better 
founded.  An  acceptance  is  not  a  collateral  engagement  to  pay  the 
debt  of  another :  it  is  an  absolute  engagement  to  pay  the  money  to 
the  holder  of  the  bill ;  and  the  engagements  of  all  the  other  parties  are 
merely  collateral.  Prima  facie,  every  acceptance  affords  a  presump- 
tion of  funds  of  the  drawer  in  the  hands  of  the  acceptor,  and  is  of 
itself  an  express  appropriation  of  those  funds  for  the  use  of  the  holder. 
The  case  may  indeed  be  otherwise ;  and  then  the  acceptor  in  fact 
pays  the  debt  of  the  drawer  :  but,  as  between  himself  and  the  payee, 
it  is  not  a  collateral,  but  an  origin,"!!  ,nnd  direct  undertaking.  The 
payee  accepts  the  acceptor  as  his  debtor,  and  he  cannot  resort  to  the 
drawer  but  upon  a  failure  of  due  payment  of  the  bill.  The  engage- 
ment of  the  drawer,  therefore,  may  more  properly  be  termed  collateral. 
Yet  it  has  been  held  that  debt  will  lie  in  favor  of  a  payee  against  the 
drawer  in  case  of  non-payment  by  the  acceptor.  Hard's  Case,  Hodges 
V.  Steward  ;  and  see  Bishop  v.  Young. 

The  reasons,  then,  assigned  for  the  decision  in  Hardres,  are  not  sat- 
isfactory ;  and  it  deserves  consideration  that  it  was  made  at  a  time 
when  the  principles  respecting  mercantile  contracts  were  not  generally 
understood. 

The  old  doctrine  upon  this  subject  has  been  very  considerably 
shaken  in  modern  times.  An  indebitatus  assumpsit  will  now  lie  in 
favor  of  the  payee  against  the  acceptor ;  and  it  is  generally  true  that, 
where  such  an  action  lies,  debt  will  lie.  And  a  still  stronger  case  is 
that  an  acceptance  is  good  evidence  on  a  count  upon  an  insimul  com- 
putassent  (Israel  ?;.  Douglas  ^),  which  can  only  be  upon  the  footing  of 
a  privity  of  contract. 

But  the  most  important  case  is  that  of  Bishop  v.  Young.  It  was 
there  held,  in  opposition  to  what  was  supposed  to  have  been  the  doc- 
trine of  former  cases,  that  debt  would  lie  by  the  payee  of  a  note  against 
the  maker,  where  the  note  was  expressed  to  be  for  value  received. 
That  decision  was  given  with  measured  caution,  and  the  court  expressly 
declined  to  give  any  opinion  upon  any  but  the  case  in  judgment.  Mil- 
ton's Case  was  there  discussed,  and,  although  its  reasoning  was  not  im- 
pugned, an  authoritative  weight  was  not  attempted  to  be  given  to  it. 
In  general,  the  legal  predicament  of  the  maker  of  a  note  is  like  that 
of  the  acceptor  of  a  bill.  Each  is  liable  to  the  payee  for  the  pay- 
ment of  the  note  or  bill  in  the  first  instance;  and,  after  indorsement, 
each  incurs  the  same  liabilities.     And,  if  an  action  of  debt  will  lie  in 

1  1  H.  Bl.  239. 
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favor  of  the  payee  of  a  note  against  the  maker,  it  is  not  easy  to  per- 
ceive any  Round  principle  upon  which  it  ought  to  be  denied  against 
an  acceptor  of  a  bill.  The  acceptance  of  a  bill  is  just  as  much  an 
admission  of  a  debt  between  the  immediate  parties  as  the  drawing  of 
a  note. 

The  case  has  been  thus  far  considered  as  if  the  action  were  brought 
by  the  payee  against  the  acceptor.  And  this  certainly  presents  the 
strongest  view  in  favor  of  the  argument.  But  in  point  of  law  every 
subsequent  holder,  in  respect  to  the  acceptor  of  a  bill  and  the  maker 
of  a  note,  stands  in  the  same  predicament  as  the  payee.  An  acceptance 
is  as  much  evidence  of  money  had  and  received  by  the  acceptor  to  the 
use  of  such  holder,  and  of  money  paid  by  such  holder  for  the  use  of 
the  acceptor,  as  if  he  were  the  payee.  3  T.  R.  172 ;  Id.  1.34 ;  Grant 
V.  Vaughan. 

Upon  the  whole,  we  do  not  think  that  the  authority  in  Hardres 
can  be  sustained  upon  principle ;  and  we  see  no  inconvenience  in 
adopting  a  rule  more  consonant  to  the  just  rights  of  the  parties  as 
recognized  in  modern  times.  In  so  doing,  we  apply  the  well-settled 
doctrine  that  debt  lies  in  every  case  where  the  common  law  creates  a 
duty  for  the  payment  of  money,  and  in  every  case  where  there  is  an 
express  contract  for  the  payment  of  money.  We  are,  therefore,  of 
opinion  that  debt  lies  upon  a  bill  of  exchange  by  an  indorsee  of  the 
bill  against  the  acceptor  when  it  is  expressed  to  be  for  value  received. 
The  case  at  bar  is  somewhat  stronger ;  for  the  declaration  expressly 
■avers  that  the  bill  was  drawn,  indorsed,  and  accepted  for  value  received, 
and  the  demun-er  admits  the  truth  of  the  averment. 

This  opinion  must  be  certified  to  the  Circuit  Court  of  the  District 
of  Columbia. 

From  the  view  which  has  been  taken  of  the  case,  it  is  unnecessary 
to  consider  whether  the  statute  of  Virginia  applies  to  it  or  not. 

Certificate  accordingly} 

1  Kirkman  i/.  Hamilton,  6  Pet.  20;  Vowdl  v.  Alexander,  1  Cranch  C.  C.  33; 
Home  V.  Semple,  3  McL.  150  (semhle) ;  Carroll  o.  Meeks,  3  Port.  226 ;  Taylor  v. 
Walpole,  1  Blackf.  378;  Willmarth  v.  Crawford,  10  Wend.  341;  Camp  v.  Bank  of 
Owego,  10  Watts,  130 ;  Anderson  o.  Crockett,  6  Yerg.  330 ;  Planters'  Bank  v.  Tap- 
pan,  2  Humph.  96 ;  Bank  of  Tennessee  v.  Cowan,  11  Humph.  126 ;  Planters'  Bank  v, 
Galloway,  11  Humph.  342 ;  Regnault  v.  Hunter,  4  W.  Va.  257,  accord. 

Cloves  ...  Williams,  3  B.  N.  C.  868;  Powell  v.  Ancell,  3  M.  &  Gr.,  171,  con- 
tra. —  Ed. 
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THE  ONONDAGA  COUNTY  BANK  v.  BATES. 

In  the  Supeemb  Couet,  New  York,  Mat,  1842. 

[Repm-ted  in  3  Bill,  53.] 

Debt,  tried  at  the  Onondaga  circuit,  in  April,  1841,  before  Mose- 
ley,  C.  J.  The  action  was  by  the  plaintiffs  as  the  last  indorsees, 
against  the  defendant  as  first  indorser  of  a  promissory  note  made  by 
T.  C.  Bates,  and  payable  to  the  order  of  the  defendant,  W.  A.  Bates, 
at  the  Commercial  Bank,  Albany.  The  note  was  indorsed  by  the  de- 
fendant, H.  Raymond,  and  J.  G.  Forbes.  On  the  trial,  after  the  plain- 
tiff's counsel  had  proved  the  signatures  of  the  maker  of  the  note,  and 
of  the  defendant  as  first  indorser,  the  defendant's  counsel  objected 
that  debt  could  not  be  maintained  in  this  case.  The  judge  overruled 
the  objection,  and  the  defendant's  counsel  excepted.^ 

«7i  A.  Spencer,  for  the  plaintiffs. 

S.  D.  JSFoxon,  for  the  defendant. 

By  the  Court,  Nelson,  C.  J.  I  think  the  form  of  action  adopted 
was  proper,  and  may  be  maintained  upon  principles  already  settled, 
and  repeatedly  acted  upon  by  this  court.  In  Wilmarth  v.  Crawford,^ 
we  held  that  debt  would  lie  by  an  indorsee  against  the  maker  of  a  note, 
on  the  ground  that,  since  the  statute  making  promissory  notes  negoti- 
able, the  money  payable  thereby  became,  by  virtue  of  the  transfer,  due 
and  payable  to  the  indorsee  or  holder;  and  that,  in  judgment  of  law, 
privity  of  contract  —  the  absence  of  which  has  always  constituted  the 
main  objection  to  this  form  of  action  —  existed  between  the  parties. 
The  same  general  principle  had  been  before  decided  in  Pierce  v.  Crafts.' 
That  was  an  action  of  assumpsit  by  the  indorsee  against  the  maker  of 
a  promissory  note ;  and  the  question  was,  whether  the  note  was  ad- 
missible evidence  under  the  money  counts.  The  argument  against  its 
admission  was,  that  hidebitatus  assumpsit  would  lie  only  in  cases 
where  debt  might  be  brought,  and  that  the  latter  could  not  be  main- 
tained for  want  of  privity  of  contract.  The  court  answered,  that, 
since  the  statute  of  Anne,  there  was  a  legal  privity  of  contract  between 
the  maker  and  indorsee  of  a  negotiable  note ;  that  it  was  a  contract 
on  the  part  of  the  former  to  pay  the  money  to  whoever  might  become 
entitled  to  it  by  transfer;  and  that  such  privity  commenced,  by  opera- 
tion of  the  act,  as  soon  as  the  bearer  became  so  entitled.  This  view  is 
equally  applicable  to  the  parties  before  us ;  for,  by  the  indorsement, 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  form  of  the  action. — Ed. 

2  10  Wend.  848  et  seq.  8  12  Johns.  90. 
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the  defendant  undertakes  to  pay  the  note  to  the  immediate  indorsee,  or 
to  any  other  party  to  whom  it  may  be  transferred.  On  this  ground,  a  blank 
indorsement  may  be  filled  up  with  the  name  of  the  holder,  the  same  as 
if  the  contract  had  been  made  directly  between  him  and  the  indorser ; 
and  this,  though  the  latter  be  ever  so  remote  a  party.  The  case  of 
Stratton  v.  Hill  ^  was  an  action  of  debt  by  the  first  indorsee  against 
the  indorser.  There,  it  is  true,  there  was  privity  of  contract  in  fact 
between  the  parties ;  but,  upon  the  principle  of  Pierce  v.  Crafts,  this 
privity  is  carried  forward  to  any  other  assignee  or  holder.'  See  also 
Hodges  V.  Steward  and  Priddy  v.  Henbrey.' 

1  3  Price,  253. 

2  Home  V.  Sample,  3  McL.  150,  accord. 
Lewin  v.  Edward,  9  M.  &  W.  720,  contra.^ Ed. 
8  1  B.  &  C.  674,  per  Bayley,  J. 
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SECTION  II. 

None  hut  Parties  to  a  Bill  or  Note  can  he  Parties  to    an  Action 

thereon. 

SIFFKIN  V.  WALKER  and  ROWLESTONE. 

At  Nisi  Peius,  coeam  Loed  Ellenboeough,  C.  J.,  December  14, 

1809. 

[Reported  in  2  Campbell,  308.] 
Action  on  a  promissoi;y  note  in  the  following  form  :  — 
"  Two  months  after  date,  I  promise  to  pay  J.  SifFkin  or  order  £300 
for  value  received.  Thos.  Walker." 

The  declaration  stated  that  the  defendants  made  their  certain  prom- 
issory note,  which  was  signed  by  Walker  for  himself  and  Rowlestone, 
whereby  they  promised  to  pay,  &c. 

Park,  in  opening  the  case,  undertook  to  show  that  the  defendants 
were  jointly  indebted  to  the  j^laintiff  on  a  charter  party  of  affreight- 
ment, to  the  amount  of  £300,  and  that  the  note  declared  upon  was 
given  by  Walker  in  satisfaction  of  this  debt. 

Lord  Ellenborough.  I  think  your  remedy  was  either  jointly 
against  both  defendants  on  the  charter  party,  or  separately  against 
Walker  on  the  promissory  note.  How  can  I  say  that  a  note  made 
and  signed  by  one  in  his  own  name  is  the  note  of  him  and  another 
person  neither  mentioned  nor  referred  to  ? 

Parh  contended  that  the  note  was  set  out  in  the  declaration  ac- 
cording to  its  import  and  leg.al  effect ;  that  Walker  had  authority  to 
bind  Rowlestone  for  this  debt,  and  that  the  presumption  of  law  was 
that  he  had  done  so,  although  Rowlestone's  name  was  not  introduced. 
It  was  universally  acknowledged  that  any  number  of  partners  might 
be  bound  by  a  note  drawn  in  the  partnership  firm  ;  and  the  legal  con- 
sequence must  be  the  same  if  a  note  be  given  for  a  partnership  debt, 
Avhether  the  phrase  "  &  Co."  be  employed  or  not. 

Lord  Ellenboeough.  The  import  and  legal  effect  of  a  written 
instrument  must  be  gathered  from  the  terms  in  which  it  is  expressed, 
and  I  must  treat  this  note  as  a  separate  security  for  a  joint  debt. 

Plaintiff  nonsuited} 

1  Emly  V.  Lye,  15  East,  7 ;  Ex  parte  Emly,  1  Rose,  61 ;  Ducarry  v.  Gill,  4  C.  &  P. 
121 ;  Beckham  v.  Drake,  9  M.  &  W.  92,  96  [semble) ;  Nicholson  v.  Ricketts,  2  E.  &  E. 


SECT.  II.]  SIFFKIN  V.   WALKEE   AND  ANOTHEE.  651 

497 ;  In  re  Adansonia  Co.,  L.  R.  9  Ch.  635  (overruling  S.  Ca.  Bank  v.  Case,  8  B.  &  C. 
427);  Dessau  v.  Bours,  1  McAU.  21,  22  (semble) ;  Pease  u.  Pease,  35  Conn.  131 ;  Gra- 
ham V.  Campbell,  66  Ga.  258  ;  Kenyon  v.  Williams,  19  Ind.  44 ;  Thurston  v.  Mauro, 
1  Greene,  231 ;  Arnold  v.  Stackpole,  11  Mass.  27 ;  Bedford  Co.  v.  Covell,  8  Met.  442 ; 
Puller  u.  Hooper,  3  Gray,  341  (semble)  ;  Eastern  R.  R.  v.  Benedict,  6  Gray,  566 
(semble) ;  Williams  c.  Robbins,  16  Gray,  77 ;  Slawson  v.  Loring,  6  All.  340 ;  Brown 
V.  Parker,  7  All.  337 ;  Bartlett  v.  Tucker,  104  Mass.  339  (semble) ;  Bartlett  v.  Hawley, 
120  Mass.  92 ;  Chamber  v.  Coe,  54  N.  H.  561,  571  (semble) ;  Minard  v.  Mead,  7  Wend. 
68;  Pentz  v.  Stanton,  10  Wend.  271;  Rochester  Bank  v.  Monteath,  1  Den.  405 
(semble) ;  Allen  v.  Colt,  6  Hill,  318;  Rogers  v.  Coit,  6  Hill,  822;  Merchants'  Bank  v. 
Hayes,  7  Hun,  530;  Briggs  v.  Partridge,  64  N.  Y.  363  (semble);  Anderton  v.  Shoup, 
17  Oh.  St.  125;  Collins  v.  Buckeye  Co.,  17  Oh.  St.  215;  Graeff  ^.  Hitchman, 
5  Watts,  454;  Manuf.  Bank  y.  Follett,  11  R.  I.  92;  Holmes  v.  Burton,  9  Vt.  252; 
Arnold  u.  Sprague,  34  Vt.  409;  Early  w.  Wilkinson,  9  Grat.  10  (semble) ;  Rand  w. 
Hale,  3  W.  Va.  495  (semble),  accord. 

Baker  v.  Gregory,  28  Ala.  544 ;  Merchants'  Bank  v.  Central  Bank,  1  Ga.  418,  428 ; 
Hancock  Bank  v.  Joy,  41  Me.  568  ;  Green  v.  Skeel,  5  Th.  &  C.  25 ;  Moore  v.  McClure, 
8  Hun,  557 ;  Reakert  v.  Sanford,  5  W.  &  S.  164  (semble) ;  Leeds  v.  Vail,  15  Pa.  185 
(semble) ;  Sharp  v.  Bellis,  61  Pa.  69 ;  Amiaon  v.  Ewing,  2  Cold.  366 ;  Sessums  v. 
Henry,  38  Tex.  37,  contra. 

Conf.  Pease  u.  Pease,  35  Conn.  131 ;  Melledge  v.  Boston  Co.,  5  Cush.  158;  Bank 
of  Rochester  v.  Monteath,  1  Den.  405. 

In  Beckham  v.  Drake,  supra,  Parke,  B.,  after  drawing  the  familiar  distinction 
between  an  instrument  under  seal  upon  which  "those  parties  only  can  sue  or  be 
sued,  who  are  named  or  described  in  it  as  parties,"  and  a  simple  contract  in  writing, 
"where  the  real  principal,  when  disclosed,  is  made  liable,  though  the  contract  is 
entered  into  by  another,"  added,  p.  96  :  "  The  case  of  bills  of  exchange  is  an  excep- 
tion, which  stands  upon  the  law-merchant ;  and  promissory  notes,  another,  for  they 
are  placed  on  the  same  footing  by  the  Statute  of  Anne.  In  neither  of  these  can  any 
but  the  parties  named  in  the  instrument,  by  their  name  or  firm,  he  made  liable  to  an 
action  upon  it." 

In  Tn  re  Adansonia  Co.,  supra,  Sir  W.  M.  James,  L.  J.,  said,  p.  643  :  "Now  it  is 
the  law  of  this  country  —  and  it  has  always  been  the  law  of  this  country  —  that 
nobody  is  liable  upon  a  bill  of  exchange,  unless  his  name,  or  the  name  of  some  part- 
nersliip  or  body  of  persons,  of  which  he  is  one,  appears  either  on  the  face  or  on  the 
back  of  the  bill." 

In  the  cases  above  cited,  only  the  name  of  the  agent  appeared  upon  the  instru- 
ment. But  the  rule  of  law  stated  in  the  caption  of  this  section  applies  equally  when 
the  names  of  both  principal  and  agent  are  contained  in  the  instrument.  A  difficulty 
of  interpretation  may,  however,  arise  in  determining  from  the  face  of  the  bill  or  note 
which  of  the  persons  named  is  the  real  party  thereto.  In  the  following  cases,  the 
agent  was  held  to  be  tlie  real  party  :  — 

(a)  As  Maker.  — Bottomley  v.  Eisher,  1  H.  &  C.  211 ;  Price  v.  Taylor,  5  H.  &  N. 
540 ;  Healey  v.  Story,  3  Ex.  3 ;  Penkivil  v.  Connell,  5  Ex.  381 ;  Dutton  o.  Marsh, 
L.  R.  6  Q.  B.  861 ;  Powers  u.  Briggs,  79  111.  498 ;  Burlingame  v.  Brewster,  79  III. 
615;  McClure  v.  Bennett,  1  Blackf.  189;  Mears  v.  Graham,  8  Blackf.  144;  Kendall  v. 
Morton,  21  Ind.  205;  Hays  v.  Crutcher,  54  Ind.  260;  Bayliss  v.  Pearson,  15  Iowa, 
279;  Whitney  v.  Sudduth,  4  Met.  (Ky.)  296;  Caphart  v.  Dodd,  3  Bush,  584;  Fogg 
V  Virgin,  19  Me.  352 ;  Sturdivant  v.  Hull,  59  Me.  172 ;  Sumwalt  v.  Ridgely,  20  Md. 
107 ;  Thacher  v.  Dinsmore,  5  Mass.  299 ;  Forster  v.  Fuller,  6  Mass.  58 ;  Bradlee  v. 
Boston  Co.,  16  Pick.  347  ;  Packard  v.  Nye,  2  Met.  47  ;  Morell  v.  Codding,  4  All.  403; 
Hills  V.  Bannister,  8  Cow.  31 ;  De  Witt  v.  Walton,  6  Seld.  571 ;  BoUes  v.  Walton,  2 
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KIRK  V.  JOHN  BLURTON   and  CHARLES  HABERSHON. 
In  the  Exchequer,  Decembee  3,  1841. 

[Reported  in  9  Meeson  ^  Welshy,  284.] 

Assumpsit.  The  declaration  stated  that  the  defendants,  by  and 
under  the  name,  style,  and  firm  of  John  Blurton  &  Co.,  on  the  12th  of 
March,  1841,  made  their  bill  of  exchange  in  writing,  and  directed  the 
same  to  Messrs.  Smith,  Payne,  &  Smith,  and  thereby  required  them 
to  pay  to  the  order  of  the  defendants  £50,  two  months  after  date, 
which  period  had  then  elapsed;  and  the  defendants  then  indorsed  the 
said  bill  to  William  Unwiii,  who  indorsed  it  to  Andrew  Duncan,  who 
indorsed  it  to  the  plaintiff.  Breach,  in  non-pa5'ment  by  Messrs.  Smith, 
Payne,  &  Smith,  of  which  the  defendant  had  due  notice. 

The  defendant  Habershon  allowed  judgment  to  go  by  default.  The 
defendant  Blurton  pleaded  four  pleas :  1st,  that  he  did  not  make  the 
bill ;  2dly,  that  he  did  not  indorse  it;  3dly,  that  Blurton  and  Haber- 
shon were  partners  as  printers,  and  that  Habershon  made  and  indorsed 
the  bill  in  fraud  of  his  partner  for  purposes  not  connected  with  the 

E.  D.  Sm.  164 ;  Titus  v.  Kyle,  10  Oh.  St.  444 ;  Pomeroy  v.  Slade,  16  Vt.  220 ;  Early 
V.  Wilkinson,  9  Grat.  68.     See  Drake  v.  Flewellen,  33  Ala.  106. 

(b)  As  Acceptor.  —  Thomas  u.  Bishop,  2  Stra.  955;  Chiene  v.  Western  Bank 
(Court  of  Session),  July  20,  1848;  Brown  u.  Sutherland  {Court  of  Session),  March 
17,  1875. 

(c)  As  Drawer.  —  Leadbetter  v.  Farrow,  5  M.  &  Sel.  345 ;  Newhall  v.  Dunlap, 
14  Me.  180;  Snow  v.  Goodrich,  14  Me.  235;  Mayhew  v.  Prince,  11  Mass.  64  ;  Bank 
of  Br.  N.  Am.  a.  Hooper,  5  Gray,  567 ;  Bass  v.  O'Brien,  12  Gray,  477. 

In  the  following  cases,  the  principal  was  held  to  be  the  real  party  :  — 

(a)  As  Maker.  — Ex  parte,  Buckley,  14  M.  &  W.  469;  Forbes  v.  Marshall,  11 
Ex.  166;  Aggs  v.  Nicliolson,  1  H.  &  N.  165;  Lindus  ...  Melrose,  3  H.  &N.  177;  Mc- 
Clae  V.  Sutlierland,  3  E.  &  B.  1 ;  Allen  i>.  Sea  Fire  Ins.  Co.,  9  C.  B.  574 ;  Alexander 
V.  Sizer,  L.  R.  4  Ex.  102 ;  Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat.  326 ; 
Roney  v.  Winter,  37  Ala.  277  ;  Haskell  v.  Cornish,  13  Cal.  45 ;  Shaver  v.  Ocean  Co., 
21  Cal.  45 ;  Blanchard  v.  KauU,  44  Cal.  440 ;  Frost  v.  Wood,  2  Conn.  23 ;  Johnson  v. 
Smith,  21  Conn.  627 ;  Tiller  v.  Spradley,  39  Ga.  35 ;  Pearse  v.  Welborn,  42  Ind.  331 ; 
Baker  v.  Chambles,  4  Greene,  428 ;  Atkins  v.  Brown,  59  Me.  90 ;  Long  v.  Colburn, 
11  Mass.  97  ;  Emerson  v.  Providence  Co.,  12  Mass.  237  ;  Ballou  v.  Talbot,  16  Mass. 
461 ;  Rice  v.  Gove,  22  Pick.  158 ;  Draper  v.  Massachusetts  Co.,  6  All.  838 ;  Barlow 
V.  Cong.  Soc'y,  8  All.  460;  Whitney  v.  Stow,  111  Mass.  368;  Leach  v.  Blow,  16  Miss. 
221 ;  McClellan  v.  Reynolds,  49  Mo.  312  ;  Klostermann  v.  Loos,  58  Mb.  290  ;  Gerver 
V.  Stuart,  1  Montana,  172;  Dow  v.  Moore,  47  N.  H.  419;  Shotwell  v.  McKown, 
2  South.  828;  Doty  v.  Bates,  11  Johns.  644;  Rathbon  u.  Budlong,  16  Johns.  1; 
Staats  V.  Hewlett,  4  Den.  569 ;  Horton  v.  Garrison,  23  Barb.  176 ;  Hood  v.  Hallenbeck, 
7  Hun,  362 ;  Robertson  u.  Pope,  1  Rich.  601 ;  Proctor  v.  Webber,  1  D.  Chip.  371. 
See  Sanborn  v.  Neal,  4  Minn.  126 ;  Brockway  v.  Allen,  17  Wend.  40. 

[b)  As  Drawer.  —  Sayre  u.  Nichols,  7  Cal.  635 ;  Maher  «.  Overton,  9  La.  115; 
Milligan  v.  Lyle,  24  La.  An.  144.  — Ed. 
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partnership,  and  that  the  bill  was  indorsed  by  him  to  Unwin,  by  Unwin 
to  Duncan,  and  by  Duncan  to  the  plaintiff,  with  notice  of  the  fraud ; 
4thly,  that  the  bill  was  so  made  in  fraud  of  Blurton,  and  that  the 
same  was  indorsed  respectively  by  the  indorsers  thereof,  without  value 
or  consideration.     On  these  pleas,  issues  were  taken  and  joined. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  summer  assizes 
for  the  county  of  York,  the  bill  was  produced  in  evidence,  and  was  as 
follows :  — 

"Sheffield,  March  12,  1841. 
"  Two  months  after  date,  pay  to  our  order  £50,  for  value  received. 

"  John  Blueton  &  Co. 
"  At  Messrs.  Smith,  Payne,  &  Smith's, 
Bankers,  London. 
Indorsed :  "  John  Blurton  &  Co.,  Wm.  Unwin,  Andrew  Duncan." 

The  bill  was  drawn  and  indorsed  by  the  defendant  Habershon. 

It  ap|)eared  that  the  defendants  carried  on  business  as  printers  at 
Sheffield,  under  the  name  of  "  John  Blurton,"  that  being  the  name 
over  the  door.  A  witness  was  called,  who  stated  that  the  firm  had 
been  in  the  habit  of  drawing  bills,  and  that  he  had  seen  them,  but  he 
could  not  take  upon  himself  to  say  whether  they  were  in  the  name  of 
"  John  Blurton,"  or  of  "  John  Blurton  &  Co." 

Cresswell,  for  the  defendant  Blurton,  objected  that  Habershon  had 
no  authority  from  Blurton  to  draw  bills,  except  that  which  the  law 
implied,  namely,  to  do  so  in  the  partnership  name,  which  was  "  John 
Blurton  "  only  ;  and  therefore  that,  this  bill  being  drawn  in  the  name 
of  "  John  Blurton  &  Co.,"  the  defendant  Blurton  was  not  liable.  The 
learned  judge,  however,  was  of  opinion  that  there  was  prima  facie 
evidence  of  authority  in  either  partner  to  draw  bills  in  the  name  of 
"  John  Blurton  &  Co,"  and  overruled  the  objection.  The  case  then 
proceeded  upon  the  question  of  fraud ;  but  the  jury  were  of  opinion 
that  no  fraud  was  shown  ;  and  they  thereupon  found  a  verdict  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  Blurton  to  move  to 
enter  a  verdict  for  him  on  the  first  and  second  issues. 

Cresswell,  in  Michaelmas  term,  obtained  a  rule,  accordingly,  against 
which 

Dundas  and  Pashley  now  showed  cause.  The  persons  composing 
the  firm  are  Blurton  and  Habershon,  and  the  bill  is  drawn  in  the  name 
of  "  Blurton  &  Co.,"  which  is  sufficient  to  charge  both.  Habershon 
■was  a  partner,  as  was  proved,  in  the  habit  of  drawing  bills,  and  he 
had,  therefore,  authority  to  draw  in  the  name  of  himself  and  his  part- 
ner under  the  name  of  "  Blurton  &  Co."     In  Faith  v.  Richmond,^  it 

1  11  Ad.  &  Ell.  33;  3  P.  &  D.  187. 
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"was  held  that  where  a  partner  accustomed  to  issue  notes  on  behalf  of 
the  firm  indorses  a  particular  note  in  a  name  differing  from  that  of  the 
partnership,  and  not  previously  used  by  the  firm,  which  note  is  ob- 
jected to  on  that  account,  in  an  action  brought  upon  it  by  the  indorsee, 
the  jaroper  question  for  the  jury  is,  whether  the  name  used,  though 
inaccurate,  substantially  described  the  firm,  or  whether  it  so  far  varied 
that  the  indorser  must  be  taken  to  have  issued  the  note  on  his  own 
account,  and  not  in  the  exercise  of  his  general  authority  as  partner. 
Here  the  nij,me  used  did  substantially  describe  the  firm.  Williamson 
V.  Johnson  ^  is  in  point.  There  the  declaration  stated  that  a  bill  of 
exchange  was  indorsed  by  certain  persons  trading  under  the  firm  of 
H.  &  F.,  by  procuration  of  J.  D. ;  and  it  was  held  that  this  allegation 
was  supported  by  evidence  of  J.  D.'s  handwriting,  and  that  he,  being 
the  managing  partner  in  a  firm  which  carried  on  all  its  business  of 
buying  and  selling  under  the  designation  of  H.  &  F.,  was  in  the  habit 
of  indorsing  bills  in  that  manner,  although  there  was  no  such  person 
as  F.  in  the  firm,  and  no  direct  proof  that  the  other  members  of  it 
were  privy  to  those  tr.insactions.  And  Holroyd,  J.,  there  intimates 
his  opinion  that  evidence  of  J.  D.'s  handwi'iting  alone,  as  between 
third  persons,  would  have  been  sufiicient  without  proof  of  any  usage 
on  his  part  to  indorse  bills  in  the  manner  stated.  [Aldeeson,  B.  The 
learned  judge  says,  "  as  between  third  persons  ; "  here  you  seek  to  bind 
the  i)arty  himself.]  In  Mason  v.  Rumsey,''  the  bill  was  drawn  upon 
"  Messrs.  Ramsey  &  Co.,"  and  T.  Rumsey,  Jr.,  wrote  on  it :   "Accepted. 

1  1  B.  &  Cr.  146. 

2  1  Camp.  384.  [June  27,  1808.  This  was  an  action  against  the  defendants  as 
acceptors  of  a  hill  of  exchange. 

The  action  was  defended  only  by  T.  Rumsey,  Jr.,  who  contended  he  was  not 
liable  as  a  joint  acceptor. 

The  bill  was  drawn  upon  "  Messrs.  Rumsey  &  Co.,''  and  being  shown  to  T.  Rum- 
sey, Jr.,  he  wrote  across  it :  "  Accepted.  T.  Rumsey,  Sen.''  The  plaintiff's  case,  there- 
fore, was  that  the  defendants  were  partners,  and  that  tliis  acceptance  bound  both. 

Nolan,  as  counsel  for  T.  Rumsey,  Jr.,  insisted  that,  even  if  he  was  a  partner  with 
his  father  (which  was  strenuously  denied),  this  acceptance  would  not  bind  him.  If 
a  bill  was  drawn  upon  a  firm,  it  must  be  accepted  in  the  name  of  the  firm,  or  by  one 
partner  for  himself,  and  his  copartners ;  otherwise,  the  holder  might  protest  the  bill, 
as  the  mere  signature  of  a  single  partner  was  binding  only  upon  himself.  This  doc- 
trine was  well  known  amongst  merchants,  and  was  countenanced  in  a  treatise  on 
bills  of  exchange  very  much  respected  by  the  profession.  Chitty  on  Bills,  127,  2d 
ed.  T.  Rumsey,  Jr.,  was  therefore  to  be  regarded  in  this  transaction  as  merely  the 
agent  of  his  father,  and  not  as  himself  a  party  to  the  bill. 

Lord  Ellenborocgh'.  There  is  no  foundation  for  the  doctrine  contended  for. 
This  acceptance  does  not  prove  the  partnership ;  but,  if  the  defendants  were  part- 
ners, they  are  both  bound  by  it.  For  this  purpose,  it  would  have  been  enough  if  the 
word  "Accepted"  had  been  written  on  the  bill,  and  the  effect  cannot  be  altered  by 
adding  "  T.  Rumsey,  Sen."    If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  accepted 
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T.  Rumsey,  Sen."  Lord  Ellenborough  ruled  at  Nisi  Prius  that  both 
the  partners  were  bound  by  this  acceptance,  and  that  ruling  was  con- 
finned  by  the  court  on  motion  for  a  new  trial.  So,  in  Lord  Galwayw. 
Matthew,'  the  principle  was  distinctly  laid  down,  that  the  signature  of 
a  bill  by  one  of  several  partners  (presuming  his  authority)  bound  the 
whole  firm.  Drake  v.  Elwyn '-'  is  precisely  in  point.  There  the  de- 
fendant, Elwyn,  and  P.  &  S.  Wittaker,  were  sued  as  partners,  makers 
of  a  note.  Elwyn  signed  the  note  "  Elwyn  &  Co."  A  partnership 
was  proved,  but  not  that  the  defendants  traded  under  the  name  of 
Elwyn  &  Co.  The  Supreme  Court  held  that  as  such  a  signature  im- 
ported a  copartnership,  and  a  copartnership  did  exist  at  the  time 
between  Elwyn  and  the  other  defendants,  it  was  to  be  presumed  that 
such  was  the  name  of  the  firm,  and  it  was  sufiicient  to  cast  upon  the 
defendants  the  burden  of  proving  what  was  the  name  of  the  firm,  if  a 
different  name  existed.  In  Story  on  Agency,  §  100,  n.,  the  general 
principle  is  stated  that  "  each  partner  is  held  out  to  the  public  as  the 
general  agent  of  the  partnership  ;  and  consequently  his  acts  will  bind 
it,  notwithstanding  he  may  have  violated  his  private  instructions,  or 
the  express  terms  of  the  secret  articles  of  partnership."  They  also 
cited  Siffkin  v.  Walker  and  Dickinson  v.  V.alpy.* 

Cresswell,  contra.  None  of  the  cases  cited  on  the  other  side  touches 
the  principle  upon  which  this  rule  was  obtained.  It  is  obvious  that 
no  man  can  be  bound  by  the  acceptance  or  indorsement  of  a  bill  of 
exchange,  unless  it  were  written  by  himself  or  some  other  authorized 
by  him.  If  an  agent  accept  a  bill  for  his  principal,  he  must  pursue  his 
authority  correctly.  In  the  case  of  a  partnership,  which  is  only  a  form 
of  principal  and  agent,  each  partner  has  an  implied  authority  to  bind 
the  partnership  firm  by  his  signature  to  a  bill,  if  it  be  necessary  or  in- 
cident to  the  dealings  of  the  partnership  to  accept  bills.  But  there  is 
no  implied  authority  to  any  partner  so  to  bind  the  firm  by  his  ac- 
ceptance of  a  bill,  except  in  the  true  style  of  the  partnership.     Then  is 

by  one  of  the  partners,  he  must  be  understood  to  exercise  his  power  to  bind  his 
copartners,  and  to  accept  the  bill  according  to  the  terms  in  which  it  is  drawn. 

The  plaintiff  had  a  verdict.] 

Wells  V.  Masterman,  2  Esp.  731  ;  Dolman  u.  Orchard,  2  C.  &  P.  104  {semble) ; 
Jenkins  v.  Morris,  16  M.  &.W.  877  ;  Lindus  v.  Bradwell,  5  C.  B.  583  ;  May  v.  Hewitt, 
33  Ala.  161 ;  Dougal  v.  Cowles,  5  Day,  511,  515  (semble) ;  Beach  v.  State  Bank, 
2  Ind.  488,  accord. 

Taber  v.  Cannon,  8  Met.  456 ;  Heenan  v.  Nash,  8  Minn.  407,  contra. 

Conf.  Okell  v.  Charles,  34  L.  T.  Rep.  822.  —  Ed. 

The  effect  of  Mason  v.  Bumsey  and  the  English  cases,  supra,  which  followed  it,  has 
been  destroyed  by  Statute  19  &  20  Vict.  c.  57,  §  6,  supra,  Vol.  I.  p.  186,  by  which 
the  acceptor's  signature  must  appear  upon  the  bill. 

1  10  East,  264. 

2  1  Cain.  Amer.  Rep.  184.  3  10  B.  &  Cr.  128 ;  5  Man.  &  R.  126. 
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there  any  thing  in  the  cases  cited  to  show  that  "  John  Blurton  "  and 
"  John  Bhirton  &  Co."  here  mean  the  same  thing  ?  The  former  was 
the  true  style  of  the  partnership,  and  in  that  alone  had  Hahershon 
authority  to  sign,  so  as  to  bind  his  partner.  Faith  v.  Richmond,  if 
properly  examined,  will  be  found  to  be  an  authority  in  favor  of  the 
defendant.     [He  was  then  stopped  by  the  court.] 

Alderson",  B.  The  court  do  not  entertain  any  doubt  as  to  the 
principle  of  law  applicable  to  this  case.  One  partner  can  bind  his  co- 
partners only  to  the  extent  of  the  authority  which  is  given  to  the  part- 
ners generally,  to  enable  them  to  carry  on  the  partnership  business 
together.  The  true  principle  is  that  which  has  been  stated  by  Mr. 
Cresswell,  that,  in  the  case  of  a  partnership,  the  authority  which  each 
partner  has  is  an  authority  given  by  law  to  do  such  things  as  are  nec- 
essary for  carrying  on  the  partnership.  If  bills  are  necessary,  then 
they  have  a  power  to  accept  bills,  and  so  to  bind  each  other.^  If  there 
is  an  express  contract  amongst  themselves  different  from  that  which 
the  law  implies,  that  express  contract  must  prevail.  What  authority 
is  there  in  a  case  like  the  present?  An  authority  to  bind  the  firm  in 
the  name  of  the  partnership,  and  in  that  only.  In  those  cases  where 
the  question  has  been  left  to  the  jury,  it  has  been  whether  substan- 
tially there  was  any  difference  between  the  signature  and  the  name  of 
the  partnership.  For  instance,  if  the  signature  were  Coal  &  Co.,  and 
the  true  designation  of  the  partnership  were  Cole  &  Co.,  it  would  no 
doubt  be  for  the  jury  to  say  whether  it  was  in  substance  the  same. 
Upon  the  whole,  I  am  of  opinion  that  Habershon  had  no  authority  to 
bind  Blurton,  except  in  the  partnership  name,  which,  upon  the  evi- 
dence, appears  to  have  been  "  John  Blurton  "  only  ;  and  therefore  the 
verdict  on  the  first  and  second  issues  must  be  entered  for  the  de- 
fendant. 

Gurnet,  B.  I  quite  agree  ;  and  I  do  not  see  that  there  is  any  hard- 
ship on  the  plaintiff.     lie  should  have  inquired  before  he  took  the  bill. 

RoLFE,  B.  The  question  would  probably  never  have  arisen  if  the 
difference  between  the  two  names  had  not  happened  to  be  a  little  less 
here  than  in  some  other  cases.  I  think  it  would  not  be  right  to  enter 
into  the  extent  of  the  difference :  it  is  better  to  adhere  to  the  rule, 
that  the  partnership  name  shall  in  these  cases  be' used.  The  law  seems 
to  be  perfectly  reasonable.  It  implies  no  authority  to  bind  the  part- 
nership in  any  other  name  than  that  held  out  to  the  world  as  the  name 
of  the  firm.  The  signature,  therefore,  of  "  John,  Blurton  &  Co."  did 
not  operate  to  bind  the  defendant  Blurton. 

1  As  to  the  authority  of  a  member  of  a  partnership  to  bind  the  firm  by  drawing, 
accepting,  or  indorsing  bills,  or  by  making  or  indorsing  notes,  see  1  Lindley,  Partner- 
ship {3d  ed.),  280;  Story,  Partnership  (6th  ed.),  §  126.  — Ed. 
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Aldeeson,  B.,  added  that,  in  coming  to  this  conclusion,  the  court 
did  not  mean  at  all  to  cast  any  doubt  on  the  authority  of  the  American 
case  cited  from  Gaines's  Keports.  Hule  absolute.^ 

'  Faith. u.  Richmond,  11  A.  &  E.  339;  Cunningham  y.  Smithson,  12  Leigh,  32, 
accord. 

See  Williamson  v.  Johnson,  1  B.  &  C.  146 ;  Norton  v.  Seymour,  3  C.  B.  792 ; 
Maolae  v.  Sutherland,  3  E.  &  B.  85 ;  Maynard  v.  Fellows,  43  N.  H.  255 ;  Drake  v. 
Elwyn,  1  Cai.  184 ;  McGregor  v.  Cleveland,  5  Wend.  475.  —  Ed. 


Implied  Authority  op  a  Paetnek  to  bind  his  Firm  upon  Negotiable 
Paper.  —  A  partner  has  implied  authority  to  sign  the  firm  name  to  negotiable  paper 
for  partnership  purposes.  1  Lindl.  Partnership  (4th  ed.),  2B6;  Story,  Partnership 
(6th  ed.),  §  126.  The  authority  does  not  exist,  therefore,  if  the  firm  is  not  engaged  in 
trading.  Greenslade  v.  Dower,  7  B.  &  C.  635;  Dickinson  v.  Valpy,  10  B.  &  C.  128; 
Hedley  v.  Bainbridge,  3  Q.  B.  316 ;  Forster  v.  Mackreth,  L.  R.  2  Ex.  163  ;  Kimbro  v. 
Bullitt,  22  How.  256 ;  Hunt  v.  Chapin,  6  Lans.  139 ;  Smith  o.  Sloan,  37  Wis.  285. 
Nor  has  a  partner  in  a  trading  firm  any  implied  authority  to  pledge  the  firm  name 
for  his  individual  debt.  Leverson  v.  Lane,  13  C.  B.  n.  s.  278;  Garland  v.  Jacomb, 
L.  R.  8  Ex.  216.  Nor  by  way  of  accommodation.  Supra,  Vol.  I.  p.  741,  n.  3.  But 
a  firm  note  given  for  a  private  debt  of  a  partner  or  by  way  of  accommodation  will  of 
course  bind  the  firm  to  a  purchaser  for  value  without  notice  of  the  excess  authority. 
Hogarth  v.  Latham,  supra,  Vol.  I.  548 ;  Sutton  v.  Gregory,  Peake,  N.  C.  150 ; 
Chemung  Bank  v.  Bradner,  44  N.  Y.  680. 

The  signature  should  regularly  be  in  the  firm  name ;  but  a  partner  may  also  bind 
the  firm  by  signing  the  individual  names  of  all  the  partners.  Galway  v.  Matthew, 
1  Camp.  403  ;  and  although  a  note  reading  "  I  promise,''  &c.,  signed  by  two  or  more 
persons,  is  a  joint  and  several  note  (March  v.  Ward,  Peake,  130  ;  Clark  v.  Blackstock, 
Holt,  N.  P.  474 ;  Monson  o.  Drakeley,  40  Conn.  552),  a  note  in  that  form  bearing  the 
signature  of  partners  can  be  treated  only  as  a  joint  note,  if  made  with  due  authority. 
Ex  parte  Buckley,  14  M.  &  W.  469;  1  Ph.  562,  s.  c.  If  made  without  authority  it 
would  probably  be  treated  as  the  several  note  of  the  partner  who  made  it.  See  also 
Perrine  v.  Hone,  4  Bing.  28;  Maclae  v.  Sutherland,  3  E.  &  B.  1.  The  lawful  signing 
of  the  firm  name  will  bind  all  the  partners  whether  known  or  unknown  to  be  such. 
Wintle  V.  Crowther,  1  Cr.  &  J.  316  ;  Ontario  Bank  v.  Hennessy,  48  N.  Y.  545.  If 
there  are  two  firms  of  the  same  name,  the  members  of  that  firm  only  will  be  bound, 
even  to  a  purchaser  without  notice,  in  whose  behalf  the  instrument  was  in  fact 
signed.  Hall  v.  West,  1  Lindl.  Part.  (4th  ed.)  343  (overruling  Baker  v.  Charlton, 
Peake,  80).  So  if  the  firm  name  is  that  of  an  individual,  the  firm  will  not  be  liable 
unless  that  name  was  in  fact  signed  in  behalf  of  the  partnership,  and  presumptively 
such  signature  is  an  individual  signature.  Yorkshire,  &c.  o.  Beatson,  4  C.  P.  D.  204  ; 
Nat.  Bank  v.  Ingraham,  58  Barb.  290.  In  Swan  v.  Steele,  7  East,  210,  a  bill  payable 
to  a  cotton  firm  composed  of  A,  B,  &  C,  trading  under  the  firm  name  of  A  &  B,  was 
indorsed  by  a  distinct  grocery  firm,  composed  of  only  A  &  B,  and  using  the  same 
firm  name,  A  &  B,  to  the  plaintiff,  one  of  the  creditors  of  the  grocery  firm.  It  was 
held  that  C  was  liable  to  the  plaintiff,  although  C  was  not  known  at  the  time  of  the 
instrument  to  be  a  member  of  either  firm.  This  decision,  it  is  submitted,  was  erro- 
neous. —  Ed. 
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ALLEN   GRIST   and  Another  v.  ALLEK  BACKHOUSE. 

In  the  Supbeme  Court,  North  Carolina,  December,  1839. 

[Reported  in  i  Devereux  ^  Battle,  362.] 

This  was  an  action  of  debt,  on  a  negotiable  single  bill,  in  which  the 
plaintiffs  declared  as  assignees  of  Richard  Grist.  Plea  :  the  general 
issue. 

On  the  trial  at  Craven,  on  the  last  circuit,  before  his  Honor  Judge 
Settle,  the  plaintiffs  proved  and  read  in  evidence  the  bill  upon  which 
they  declared,  in  the  following  words  and  figures,  to  wit :  — 

"$233. 

"  Ninety  days  after  date,  we  jointly  and  severally  promise  to 
pay  Richard  Grist,  agent  of  his  assignees,  or  order,  two  hundred  and 
thirty-three  dollars,  value  received.  Negotiable  and  payable  at  the 
Bank  of  New-Berne.     "Witness  our  hands  and  seals,  July  23d,  1833. 

"  Allen  Backhouse.     [Seal.] 
«Wm.  V.  Bareow.         [Seal.]" 

The  plaintiffs  then  produced  and  read  a  deed  of  assignment  to  them- 
selves of  nil  the  effects  of  Richard  Grist,  for  the  benefit  of  his  creditors, 
which  was  executed  before  the  date  of  the  bill.  There  was  no  inflorse- 
ment  of  the  bill  by  the  payee.  Upon  this  evidence,  the  jur)^,  under 
the  instruction  of  his  Honor,  returned  a  verdict  for  the  plaintiffs, 
whereupon  they  had  judgment,  and  the  defendant  appealed. 

./.  H.  Jiri/an,  for  the  plaintiff. 

Badger^  for  the  defendant. 

Daniel,  J.,  after  stating  the  case  as  above,  proceeded  as  follows : 
We  are  of  the  opinion  that  the  evidence  offered  by  the  plaintiffs  did 
not  support  their  declaration ;  and  that  the  judge  misdirected  the 
jury  as  to  the  law,  when  he  told  them  that  the  plaintiffs  were  entitled 
to  recover.  Where  a  bill  was  made  payable  to  A  or  order,  to  the  use 
of  B,  it  was  held  that  B  had  but  an  equitable  right,  not  a  legal  inter- 
est ;  and  that  he  could  not  maintain  an  action  on  the  bill  against  the 
acceptor.  Evans  v.  Cramlington  ;  1  Leigh's  N.  P.  402 ;  Byles  on 
Bills.  So,  in  this  case,  Richard  Grist  describing  himself  in  the  bill  as 
the  agent  of  his  assignees  did  not  give  them  the  legal  title  to  the  bill.^ 

1  Randolpl  v.  Bell,  1  M.  &  Sel.  715  [semhle] ;  United  States  Bank  v.  Lyman  (U.  S. 
C.  Ct),  20  Vt.  666  ;  Moore  v.  Penn,  5  Ala.  13.5  ;  Bush  u.  Peckard,  3  Earring.  385 
{semble) ;  Brooking  v.  Clarke,  2  Litt.  197  ;  Turnbull  v.  Freret,  17  Mart.  703  ;  Fuller 
i;.  Hooper,  8  Gray,  341  {semble) ;  Fich  v.  Jacobsohn,  2  Abb.  App.  132  {semble),  accord. 

See  Medway  Co.  v.  Adams,  10  Mass.  360. 
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The  counsel  for  the  plaintiffs  insist  that  the  defendant  cannot  now 
object  to  this  error,  because  there  was  no  specific  exception  taken  at 
the  trial.  The  defendant  had  placed  on  the  record  his'  plea :  it  was 
for  the  plaintiffs  to  support  the  affirmative  of  the  issue  arising  on  that 
plea.  The  court  misdirected  the  jury  as  to  the  law  on  the  trial  of  the 
issue,  and  told  them  that  the  evidence  offered  was  sufficient  for  the 
plaintiffs.  This  error  appears  on  the  record,  and  for  that  the  judg- 
ment must  be  reversed  and  a  new  trial  awarded. 

I'er  Curiam.     Judgment  reversed. 


THE  BANK  OF  GENESEE  v.   THE  PATCHIN  BANK. 

In  the  Couet  of  Appeals,  New  York,  Dbcembee,  1855. 

[Reported  in  13  New  York  Reports,  309.] 

The  action  was  commenced  in  1853,  against  the  Patchin  Bank,  as 
the  indorser  of  a  bill  of  exchange,  dated  Sept.  14,  1853,  for  $10,000, 
drawn  by  one  Parsons,  and  addressed  to  R.  Pomoroy,  Treasurer 
Buffalo  and  New  York  City  Railroad  Company,  and  accepted  by  the 

In  Fuller  v.  Hooper,  supra,  Metcalf,  J.,  said,  p.  341 :  "  The  rule  is  general,  if  not  uni- 
versal, that  neitlier  the  legal  liability  of  an  unnamed  principal  to  be  sued,  nor  his  legal 
right  to  sue,  on  a  negotiable  instrument,  can  be  shown  by  parol  evidence.  When  an 
agent  signs  such  an  instrument,  vfithout  disclosing  his  agency  on  its  face,  the  holder 
must  look  to  him  alone.  And  when  such  an  instrument,  which  is  intended  for  the 
benefit  of  the  principal,  is  given  to  the  agent  only,  he  only,  or  his  indorsee,  can  sue 
on  it.  In  other  simple  contracts,  the  rule  is  different."  In  United  States  Bank  v. 
Lyman,  supra,  Prentiss,  J.,  said,  p.  676 :  "  Upon  the  whole,  it  appears  to  me  that  the 
true  rule  of  law,  as  deducible  from  the  adjudged  cases,  American  as  well  as  English, 
is  that  no  person,  although  in  fact  a  principal  or  partner,  can  sue  or  be  sued  upon  a 
bill  or  negotiable  note,  unless  he  appear  upon  its  face  to  be  a  party  to  it.  A  promis- 
sory note,  according  to  the  expression  of  very  great  judges,  partakes  in  some  measure 
of  the  nature  of  a  specialty,  importing  a  consideration,  and  creating  a  debt  or  duty  by 
its  own  proper  force.  Being  assignable,  and  passing  by  mere  indorsement,  it  is  neces- 
sary that  the  parties  to  it  should  appear,  and  be  known,  by  bare  inspection  of  the 
writing ;  for  it  is  on  the  credit  of  tlie  names  appearing  upon  it  that  it  obtains  circula- 
tion. It  is  for  these  qualities,  and  on  these  considerations,  that  it  is  distinguished 
from  written  simple  contracts  in  general,  and  made  subject  to  a  different  rule." 

The  undisclosed  principal  of  the  payee  may  sue  upon  a  note  containing  no  words 
of  negotiability.  Garland  v.  Reynolds,  20  Me.  45;  National  Ins.  Co.  v.  Allen,  116 
Mass.  398. 

In  the  following  cases,  where  the  names  of  both  principal  and  agent  appeared 
upon  the  bill  or  note,  the  agent  was  held  to  be  the  real  party  to  the  instrument: 
Chaplin  v.  Canada,  8  Conn.  286 ;  McConnel  v.  Thomas,  3  111.  313  ;  Barnes  v.  Modi- 
sett,  3  Blackt.  253  ;  Upton  v.  Starr,  3  Ind.  508  ;  Shepherd  v.  Evans,  9  Ind.  260 ;  Clap 
V.  Day,  2  Greenl.  305 ;  Whitcomb  v.  Smart,  38  Me.  261 ;  Buck  v.  Merrick,  8  All.  123 ; 
Finn  Co.  v.  Holland,  12  Mo.  127  ;  Wheelock  v.  Wheelock,  5  Vt.  433. 

In  Clark  v.  Reed,  20  Miss.  554,  the  principal  was  held  to  be  the  real  party.  —  Ed. 
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Intter  for  and  on  behalf  of  the  railroad  company.  The  bill  was  paya- 
ble seventy  days  from  date,  at  the  Bank  of  Commerce  in  New  York, 
"  to  the  order  of  S.  P.  Stokes,  Cas."  The  indorsement  was  as  follows : 
"  Pay  B.  Pringle,  Esq.,  Pt.,  or  order,  S.  P.  Stokes,  Cas."  ^ 

The  action  was  tried  at  the  Genesee  County  circuit,  before  Justice 
Marvin  and  a  jury.  The  drawing  and  acceptance  of  the  bill,  and  the 
fact  that  it  was  duly  protested,  were  proved.  It  was  also  proved  ithat 
the  indorsement  was  in  the  handwriting  of  Stokes,  and  that  he  was 
the  cashier  of  the  Patchin  Bank,  a  banking  corporation  organized 
under  the  general  act  and  located  at  Buffalo.  It  appeared  that  Mr. 
Pringle  was  the  president  of  the  Bank  of  Genesee. 

When  the  plaintiff  rested,  and  again  at  the  close  of  the  evidence, 
the  counsel  for  the  defendant  moved  that  the  plaintiff  be  nonsuited, 
on  the  following  ground,  among  others,  that  the  defendant  was  not 
shown  to  be  liable  on  the  bill.  The  court  refused  to  nonsuit  the  plain- 
tiff, and  the  defendant's  counsel  excepted.  A  verdict  was  rendered  by 
the  jury  against  the  defendant  for  the  amount  of  the  bill.  Judgment 
was  stayed,  and  the  exceptions  taken  at  the  trial  ordered  to  be  heard 
at  a  general  term  of  the  court,  in  the  first  instance.  The  exceptions 
were  heard  at  a  general  term  of  the  Supreme  Court  in  the  Eighth 
District,  and  judgment  rendered  in  favor  of  the  plaintiff  on  the  ver- 
dict.    The  defendant  appealed  to  this  court. 

John  L.  Talcott,  for  the  appellant. 

The  indorsement  is  not  the  indorsement  of  the  Patchin  Bank,  even 
if  we  should  assume,  what  is  contrary  to  the  fact,  that  the  indorse- 
ment was  in  the  course  of  the  legitimate  business  of  the  bank,  and  by 
one  having  authority  to  make  it.  A  person  or  corporation  may  indorse 
a  bill  by  agent,  but  it  must  purport  on  the  face  of  the  bill  to  be  the 
not  of  the  principal.  The  addition  to  the  signature  of  the  person  who 
indorses  of  the  word  "  agent,"  "  cas.,"  or  any  similar  expression,  is  not 
a  compliance  with  the  rule ;  and  in  such  case  parol  evidence  cannot 
make  it  the  note  of  the  principal.  Staokpole  v.  Arnold,'^  Pentz  v.  Stan- 
ton," Bank  of  Rochester  v.  Monteath,^  Barker  v.  The  Mechanics'  Fire 
Ins.  Co.^  This  principle  has  been  distinctly  affirmed'  by  this  court  in 
at  least  two  cases."  Moss  v.  Livingston,  De  Witt  v.  Walton.'  But  it 
has  been  held  by  this  court  that  such  an  indorsement  may  transfer  the 
title  to  the  bill  without  creating  liability.     Baboock  v.  Beman. 

N.  Hill,  Jr.,  for  the  respondent. 

Denio,  J.     I  have  thus  far  supposed  that  the  indorsement  was  in  a 

1  Only  so  much  of  the  ease  is  given  as  relates  to  the  form  of  the  indorsement.  —  Ed. 

2  11  Mass.  27.  3  10  Wend.  271,  and  cases  cited. 

*  1  Denio,  402.  "  3  Wend.  94.  «  4  Comst.  208. 

'  Selden's  Notes,  81,  April,  1854. 
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proper  form  to  bind  the  defendant ;  but  this  is  the  most  important 
and  not  the  least  difficult  point  in  the  case.  The  name  of  the  defend- 
ant's corporation  is  not  attached  to  the  indorsement,  and  does  not 
appear  on  any  part  of  the  bill.  Assuming,  as  I  have  supposed  we  are 
warranted  in  doing,  that  the  bill  was  sent  to  the  plaintiff  by  the  de- 
fendant's officers  with  the  indorsement  appearing  upon  it,  as  paper 
belonging  to  the  defendant  as  a  banking  association,  with  a  request  to 
have  it  discounted  for  the  benefit  of  that  bank,  is  the  form  such  as  to 
bind  the  defendant  as  an  indorser?  The  defendant's  counsel  relies 
upon  the  rule  of  law  that  an  agent  must,  in  order  to  bind  his  principal, 
contract  in  the  principal's  name  and  not  in  his  own.  Moss  v.  Living- 
ston.^ This  is  the  general  rule,  but  it  is  subject  to  many  exceptions.  It 
is  difficult  to  reconcile  upon  principle  the  various  cases  which  have  been 
decided  upon  this  point ;  but  an  examination  of  them  will  show  that 
the  doctrine,  as  I  have  stated  it,  has  been  broken  in  upon  in  a  variety 
of  instances.  See  the  cases  cited  in  the  text,  Notes  of  Story  on  Agency, 
§§  154-162 ;  Randall  v.  Van  Vechten,^  Brockway  v.  Allen,'  Evans  v. 
Wells,^  Staats  v.  Hewlett.^  In  most  of  these  cases,  if  not  in  all,  though 
the  engagement  purported  to  be  that  of  the  person  signing  as  agent,  the 
name  of  the  principal  appeared  on  some  part  of  the  instrument,  and 
that  circumstance  is  particularly  mentioned  as  essential.  That  feature 
is  wanting  in  this  case  ;  and  I  find  some  difficulty  in  saying  that  this 
indorsement,  as  it  stands,  can  be  held  to  be  the  contract  of  the  defend- 
ant. But  I  am  of  opinion  that  the  defendant  should  be  held  liable  as 
indorser  upon  a  different  principle,  —  that  of  allowing  the  indorsement 
to  be  filled  up  according  to  the  intention  of  the  parties.  In  the  North- 
ampton Bank  v.  Pepoon,"  the  defendant  was  sued  as  the  maker  of  a 
negotiable  promissory  note,  which  had  been  indorsed  to  and  held  by 
the  Berkshire  Bank ;  and  the  question  was  as  to  the  transfer  by  that 
bank  to  the  plaintiff.  The  indorsement  was  by  one  Learned,  an  at- 
torney, with  full  authority  from  the  board  of  directors  ;  but  the  form 
in  which  it  was  done  was  by  the  attorney  writing  his  own  name  upon 
the  note,  adding,  "  as  attorney."  The  formal  words  of  a  common 
indorsement  appear  to  have  been  in  the  first  instance  written  over 
the  name  of  the  attorney,  but  the  court  allowed  it  to  be  altered  and 
filled  up  as  an  indorsement  by  the  Berkshire  Bank,  according  to  the 
intent.  The  court.  Chief  Justice  Parker  giving  the  opinion,  upon  a 
motion  for  a  new  trial,  said  :  "  We  are  all  satisfied  that,  if  the  authority 
of  Learned  was  good  to  indorse  as  attorney,  the  plaintiffs  may  erase 
the  words  written  over  his  name  and  substitute  other  words  which 

1  i  Comst.  208.  2  19  Jolins.  60.  '  17  Wend.  40. 

4  22  Wend.  324,  335,  per  Walworth,  Ch.  «  4  Denio,  559. 

6  11  Mass.  288. 
VOL.  II.  36 
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■will  give  effect  to  the  indorsement."  Folger  v.  Chase'  presented  sub- 
stantially the  same  question.  The  plaintiff,  in  an  action  against  the 
prior  parties  to  several  notes  which  had  been  indorsed  to  and  held  by 
the  Phcenix  Bank,  made  title  to  the  notes  by  the  indorsement  of  the 
cashier  of  that  bank  made  in  the  same  form  with  that  of  the  bill  in 
question,  viz.  "  P.  H.  Folger,  cashier."  It  was  held  that  the  plain- 
tiffs were  entitled  to  recover,  the  court  saying  :  "As  to  the  objection 
that  the  indorsement  is  not  made  in  the  name  of  the  corporation,  we 
think  the  indorsement  by  the  cashier,  in  his  official  capacity,  sufficiently 
shows  that  the  indorsement  was  made  in  behalf  of  the  bank  ;  and,  if 
that  is  not  sufficiently  certain,  the  plaintiffs  have  a  right  now  to  prefix 
the  name  of  the  corporation."  It  will  not  fail  to  be  remarked  that 
these  actions  were  not  against  the  bank  whose  officers  had  indorsed 
the  paper,  but  against  prior  parties  ;  but  the  question  in  each  case  was 
as  to  the  effect  of  what  had  been  done  towards  transferring  the  paper. 
This,  however,  does  not  affect  their  application  to  this  case ;  for  if  the 
indorsement  operated  to  transfer  the  paper  upon  the  principles  of  the 
law-merchant,  it  at  the  same  time  created  by  force  of  the  same  law 
the  obligation  of  indorser.  If  the  holder  in  these  cases  could  write 
the  name  of  the  corporation  over  the  signature  of  the  officer,  the  con- 
tract would  then  be  in  the  usual  form,  and  would  carry  with  it  the 
ordinary  consequences.  The  principle  thus  settled  by  the  Supreme 
Court  of  Massachusetts  carries  into  effect  the  intention  of  the  parties 
to  such  transactions,  is  in  accordance  with  legal  analogies,  by  which 
effect  is  given  to  indorsements  on  negotiable  paper  by  allowing  them 
to  be  filled  up  in  such  manner  as  to  carry  out  what  was  designed,  and 
is  not  opposed  to  any  case  in  our  own  courts.  I  am  disposed  to  follow 
it  in  this  case.  In  Moss  v.  Livingston,  lately  decided  in  this  court  and 
before  referred  to  for  another  purpose,  an  officer  of  a  corporation  who 
had  accepted  a  bill  drawn  on  him  as  such,  in  his  own  name,  adding 
the  words,  "  President  of  the  Rosendale  Manufacturing  Co.,"  was  held 
to  be  individually  liable.  But  it  was  not  shown  that  he  had  authority 
to  bind  the  company  by  an  acceptance,  and  several  of  the  judges 
placed  their  opinions  upon  the  absence  of  such  evidence.  In  a  yet 
more  recent  case,  we  held  that  a  corporate  officer  putting  his  name, 
with  the  addition  of  his  office,  as  indorser  upon  a  negotiable  note  held  by 
the  corporation,  the  indorsement  being  in  its  business,  did  not  bind 
him  personally.  No  question  arose  as  to  the  liability  of  the  corpora- 
tion.    Babcock  v.  Beman. 

In  the  case  before  us,  I  am  of  opinion  that  the  plaintiff  was  entitled 
to  write  over  the  signature  of  Mr.  Stokes  the  words,  "  For  the  Patchin 
Bank."     An  indorsement  in  that  form  would  render  the  defendant 

1  18  Pick.  63. 
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liable  as  indorser.  It  is  not  necessary  that  a  blank  indorsement  should 
be  actually  filled  up  on  the  trial,  unless  required  by  the  defendant. 
In  practice,  it  is  rarely  done :  unless  a  point  is  made  upon  its  omission, 
it  is  no  cause  for  reversing  the  judgment. 

When  preparing  the  foregoing  opinion,  I  was  under  the  impression 
that  the  rulings  at  the  circuit  and  the  instructions  to  the  jury  substan- 
tially conformed  with  the  views  of  the  law  which  I  have  expressed. 
Upon  an  examination  of  the  bill  of  exceptions,  aided  by  my  brethren, 
on  consultation,  I  am  convinced  that  one  portion  of  the  charge  goes 
further  than  I  had  supposed,  and  beyond  the  positions  above  stated. 
The  judge  charged  that  if  Stokes,  the  cashier,  had  special  authority 
from  the  Patchin  Bank,  or  from  Patchin,  the  manager  of  the  bank,  to 
indorse  the  draft  in  question,  the  bank  was  bound  by  the  indorsement, 
though  it  was  for  the  railroad  company  an  accommodation  indorse- 
ment, and  though  the  bill  was  made  to  raise  money  for  the  benefit  of 
the  railroad  company.  If  the  judge  had  added  the  qualification  that 
the  plaintiff  had  received  and  discounted  the  bill  under  a  representa- 
tion of  the  defendant  that  it  was  its  bill  which  the  cashier  forwarded 
to  be  discounted  for  the  defendant's  benefit,  I  think  the  charge  would 
have  been  quite  correct.  My  brethren,  however,  do  not  now  wish  to 
express  an  opinion  upon  any  other  question  than  that  the  portion  of 
the  charge  which  I  have  just  mentioned,  as  it  stands  unqualified,  is 
erroneous. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered  on  this 
ground. 

Hand,  J.,  delivered  an  opinion,  in  which  he  arrived  at  the  conclu- 
sion that  the  judgment  should  be  affirmed,  except  for  the  error  in  the 
charge,  mentioned  in  the  conclusion  of  the  above  opinion  by  Denio,  J. 

All  the  judges  were  in  favor  of  reversing  the  judgment  and  order- 
ing a  new  trial,  on  the  ground  that  the  charge  to  the  jury  was  errone- 
ous in  the  particular  mentioned  in  the  concluding  part  of  the  opinion 
of  Denio,  J.  The  court  did  not  pass  upon  the  other  questions  discussed 
in  that  opinion.-'  Judgment  reversed. 

1  The  opinion  of  Denio,  J.,  has  been  generally  adopted.  Collins  v.  Johnson, 
16  Ga.  458;  State  Bank  i/.  Wheeler,  21  Ind.  90;  Farmers'  Bank  v.  Troy  Bank, 
1  Doug.  (Mich.)  457;  Andrews  v.  Astor  Bank,  2  Duer,  629;  Bank  of  Genesee  v. 
Patchin  Bank,  19  N.  Y.  812  ;  Bank  of  New  York  v.  Bank  of  Oliio,  29  N.  Y.  619 ; 
Robb  ./.  Ross  Co.  Bank,  41  Barb.  586;  Bissell  ■/.  First  National  Bank,  69  Pa.  415; 
Houghton  V.  First  National  Bank,  26  Wis.  663,  accord. 

See  Fitch  v.  Lawton,  7  Miss.  371. 

The  principle  upon  which  the  decision  in  the  principal  case  must  rest  is  this,  that 
the  signature,  "  A  B,  Cashier,"  is,  in  effect,  the  name  of  the  bank  for  which  A  B 
acts  in  its  business  transactions.  So  considered,  the  decision  is  no  exception  to  the 
rule  that  a  stranger  to  a  bill  or  note  cannot  be  sued  thereon.    The  same  principle 
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THE  CHILLICOTHE   BRANCH  OF  THE   STATE   BAN"K  OF 
OHIO  V.  WATSON  A.  FOX  and  ELIJAH  K.  BRUCE.i 

In  the  United  States   Disteict  Couet,  Southben  Disteict  oi" 
New  Yoek,  Janttaet,  1856. 

[Reported  in  3  Blatchford,  431.] 

This  was  an  action  on  a  promissory  note  for  $5,000,  made  by  the 
defendants,  payable  "  to  the  order  of  The  Columbus  Insurance  Com- 
pany, two  years  after  date,  on  demand,  with  interest  payable  semi- 
annually." After  a  verdict  for  the  plaintiffs,  the  defendants  moved 
for  a  new  trial,  on  a  bill  of  exceptions.  The  facts  in  the  case  suffi- 
ciently appear  in  the  opinion  of  the  court. 

Hall,  J.  1.  It  is  insisted  by  the  defendants'  counsel  that  there 
was  no  such  indorsement  and  transfer  of  the  note  in  suit,  as  to  give  to 
the  plaintiffs,  under  the  law-merchant,  the  right  to  maintain  an  action 
upon  the  note  in  their  own  name. 

The  bill  of  exceptions  states  that  the  plaintiffs,  to  maintain  the  issue 
on  their  part,  proved  (among  other  things)  that  the  indorsement, 
"  E.  F.  Drake,  Presdt.,"  on  the  back  of  the  note,  was  the  genuine  signa- 
ture of  the  said  E.  F.  Drake ;  that  the  said  Drake,  as  such  president, 
transferred  the  said  note  to  the  plaintiffs;  that,  at  the  time  of  the  in- 
dorsement and  delivery  of  the  said  note  to  the  said  plaintiffs,  the  said 
E.  F.  Drake  was  the  president  of  the  said  The  Columbus  Insurance 

applies  to  the  signature  of  the  managing  officer  of  any  business  corporation  to  which 
is  added  the  name  of  his  office.  On  tliis  ground,  the  corporation  and  not  the  officer 
was  properly  held  liable  in  the  following  cases  :  — 

{a)  As  Maker.  —  Hovey  v.  Magill,  2  Conn.  680  ;  Means  v.  Swormstedt,  32  Ind. 
87  ;  Lacy  v.  Dubuque  Co.,  43  Iowa,  510;  Yowell  v.  Dodd,  3  Bush,  581;  Halle  v. 
Peirce,  32  Md.  327;  Mann  u.  Chandler,  9  Mass.  335;  Smith  v.  Alexander,  31  Mo. 
193;  Despatch  Line  !>.  Bellamy  Co.,  12  N.  H.  205;  Randall  v.  Snyder,  1  Lans.  163. 

But  see,  contra,  McBean  v.  Morrison,  1  A.  K.  Marsh.  545  ;  Fiske  v.  Eldridge,  12  Gray, 
474 ;  Haverhill  Co.  v.  Newhall,  1  All.  130 ;  Barker  <..  Mechanics'  Co.,  3  Wend.  94 ; 
Scott  V.  Baker,  3  W.  Va.  285. 

(6)  As  Acceptor.  —  Lazarus  v.  Shearer,  2  Ala.  718 ;  Shelton  v.  Darling,  2  Conn. 
435;  Gillig  v.  Lake  Co.,  2  Nev.  214  ;  Amison  v.  Ewing,  2  Cold.  366. 

But  see,  contra,  Moss  u.  Livingston,  4  Comst.  208,  and  conf.  Haight  u.  Naylor, 
5  Daly,  219. 

(c)  As  Drawer.  —  Sayre  v.  Nichols,  7  Cal.  535 ;  Witte  v.  Derby  Co.,  2  Conn.  260; 
Tripp  V.  Swanzey  Co.,  13  Pick.  291 ;  Fuller  v.  Hooper,  3  Gray,  334 ;  Carpenter  v. 
Farnsworth,  106  Mass.  561 ;  Kean  v.  Davis,  1  Zab.  683 ;  Thompson  v.  Tioga  R.K., 
38  Barb.  79 ;  Olcott  v.  Tioga  R.  R.,  27  N.  Y.  546.  —  Ed. 

1  This  case  should  strictly  have  been  inserted  in  Chapter  IV.  Section  III.  —  Ed, 
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Company ;  and  that  such  indorsement  and  transfer  of  the  said  note  to 
the  plaintiffs  were  made  by  the  said  Drake,  as  such  president,  by  the 
authority  and  direction  of  the  said  Columbus  Insurance  Company. 
This,  it  is  conceded  by  the  defendants'  counsel,  shows  a  transfer  and 
assignment  of  the  note  ;  but  it  is  contended  that  the  indorsement  was 
not,  in  terms,  in  the  name  of  the  insurance  company,  and  that  there- 
fore the  plaintiffs  are  not  indorsees,  so  as  to  entitle  them  to  sustain  a 
suit  on  the  note  in  their  own  name. 

I  confess  I  can  see  no  force  in  this  objection.  The  usage  is  univer- 
sal for  the  presidents  and  cashiers  of  incorporated  companies,  acting 
as  the  executive  officers  and  agents  qf  such  companies,  to  make,  in 
their  behalf,  indorsements  and  transfers  of  negotiable  paper,  by  simply 
indorsing  their  names,  with  the  additions  of  their  titles  of  office.  I 
cannot  doubt  that  such  an  indorsement  is  sufficient  to  charge  the  cor- 
poration under  whose  authority  the  indorsement  is  made,  and  to  trans- 
fer the  note  to  the  indorsee,  so  that  the  latter  can  maintain  an  action 
thereon  in  his  own  name.' 

In  this  case,  however,  the  transfer  is  fully  admitted,  and  that,  too, 
by  an  indorsement  duly  authorized.  There  certainly  can  be  no  reason 
for  holding  that  the  suit  was  improperly  brought  in  the  name  of  the 
indorsees.^ 


THE  FIRST  NATIONAL  BANK  OF  ANGELICA,  Respondent, 
V.  CHARLES  F.  HALL,  impleaded,  &c..  Appellant. 

In  the  Cotjet  of  Appeals,  New  Yoek,  January  10,  Mat  1, 

1871. 

[lieported  in  44  New  York  Reports,  395.] 

Appeal  from  an  order  of  the  general  term  of  the  Supreme  Court 
in  the  Eighth  District,  affirming  a  judgment  entered  upon  a  verdict 
rendered  for  the  plaintiff. 

The  action  was  upon  the  following  draft :  — 

1  Mclntire  v.  Preston,  10  111.  48 ;  Garrison  v.  Combs,  7  J.  J.  Marsh.  84 ;  Baker  r. 
Cotter,  45  Me.  236 ;  Nichols  v.  Frothingham,  45  Me.  220 ;  Northampton  Bank  v. 
Pepoon,  11  Mass.  288;  Folger  o.  Chase,  18  Pick.  63;  Nicholas  v.  OUver,  36  N.  H. 
218;  Knight  u.  Lang,  4  E.  D.  Sm.  381  (semble) ;  Elwell  v.  Dodge,  33  Barb.  336  ; 
Clark  u.  Titcomb,  42  Barb.  122;  Bissell  v.  First  Bank,  69  Pa.  416;  Maxwell  v. 
Planters'  Bank,  10  Humph.  507  ;  Lyman  v.  Sherwood,  20  Vt.  42,  accord. 

Conf.  Cocke  v.  Dickens,  4  Yerg.  29.  (An  indorsement  by  M.  of  a  note  payable  to 
A.  B.,  agent  for  M.    No  title  passed.    See  Clark  v.  Reed,  20  Miss.  554,  contra.)  — Ed. 

^  Only  so  much  of  the  case  is  given  as  relates  to  the  validity  of  the  indorse- 
ment. —  Ed. 
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«'  $500.  Okamel,  June  22,  1865. 

"Three  months  after  date,  pay  to  the  order  of  J.  E.  Robinson, 
cashier,  five  hundred  dollars,  value  received,  and  charge  same  to  the 
account  of  S.  Watson,  Oramel. 

«  To  C.  F.  Hall,  Rochester,  N.  Y. 

"  Accepted,  payable  at  the  Commercial  Bank  of  Rochester. 

«  C.  F.  Hall."  i 

J,  C.  Cochrane,  for  the  appellant. 

Samuel  Hand,  for  the  respondent. 

Eael,  C.  There  was  no  offer  to  show  that  the  plaintiff  knew  any 
of  the  facts  which  the  defendant  offered  to  prove  as  constituting  his 
defence,  and  hence  the  plaintiff  must  be  treated  as  a  Itona  fide  holder 
for  value,  unless  its  title  was  defective,  because  the  draft  was  payable 
to  the  order  of  Robinson,  cashier,  and  was  not  indorsed  by  him.  But, 
under  the  circumstances  of  this  case,  it  is  quite  clear  that  the  bank 
was  the  payee  of  the  note,  and  not  Robinson  its  cashier.  It  is  alleged 
in  the  complaint,  and  admitted  in  the  answer,  that  the  draft  was  pay- 
able "  to  the  order  of  the  plaintiff's  cashier,  as  such."  In  the  case  of 
The  Bank  of  Genesee  v.  Patchin  Bank,'-'  S.  B.  Stokes,  the  cashier  of 
the  Patchin  Bank,  sent  to  the  Bank  of  Genesee,  to  be  discounted,  a  bill 
of  exchange  payable  to  the  order  of  "  S.  B.  Stokes,  Cas.,"  endorsed  by 
him  with  the  same  addition  to  his  signature,  and  enclosed  in  a  letter 
dated  at  the  banking-house  and  signed  "  S.  B.  Stokes,  Cas."  It  was 
held  that  these  circumstances  imported  that  the  indorsement  was  that 
of  the  Patchin  Bank  in  the  regular  course  of  business,  and  not  that  of 
S.  B.  Stokes  individually.  In  Bank  of  New  York  v.  Bank  of  Ohio,*  it 
was  held  that  a  draft  drawn  payable  to  "  D.  C.  Converse,  Esq.,  cashier," 
who  was  the  cashier  of  the  defendant,  was  in  judgment  of  law  payable 
to  the  bank  of  which  he  was  the  officer.  Hence,  in  this  case,  the  posi- 
tion of  the  parties  is  the  same  as  if  this  draft  had  been  made  payable 
to  the  plaintiff  by  name  instead  of  its  cashier,  and  no  indorsement 
was  necessary  to  give  it  the  position  of  a  bona  fide  holder,  or  to  enable 
it  to  sue.  The  bank  declined  to  discount  the  draft  without  another 
name.  It  was  taken  away,  and  came  back  with  another  name,  and 
then  the  bank  discounted  it.  I  am  unable  to  discover  any  defect  in 
its  title,  or  any  defence  in  the  evidence  offered. 

The  judgment  should  be  affirmed  with  costs. 

All  concur  for  affirmance.  Judgment  affirmed  with  costs.^ 

1  The  statement  of  facts  has  been  abbreviated.  — Ed. 

2  19  N.  Y.  312.  s  29  N.  Y.  619. 

*  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234 ;  U.  S.  Bank  ».  Davis,  4  Cranch, 
C.  C.  533  ;  Davies  v.  Byrne,  10  Ga.  329 ;  Vater  v.  Lewis,  36  Ind.  292  (semble) ;  Pratt 
V.  Topeka  Bank,  12  Kas.  570;  Coram.  Bank  v.  French,  21  Pick.  486 ;  Barney  v.  New- 
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comb,  9  Cush.  46 ;  Barlow  v.  Cong.  Soe'y,  8  All.  461  [semble) ;  Garton  v.  Union  Bank, 
84  Midi.  279;  Lacey  v.  Central  Bank,  4  Neb.  179;  Watervliet  Bank  v.  White, 
1  Den.  608;  Wright  v.  Boyd,  8  Barb.  523  ;  Manchester  Bank  v.  Slason,  13  Vt.  334; 
Vermont  R.R.  o.  Clayer,  21  Vt.  37  {semble),  (conf.  Rutland  R.E.  v.  Cole,  24  Vt.  83), 
accord. 

V.  S.  Bank  «.  Lyman,  20  Vt.  666  (TJ.  S.  C.  Ct.),  contra. 

See  also  McHenry  v.  Ridgely,  3  111.  309  ;  Fairfield  v.  Adams,  16  Pick.  381 ;  Horah 
V.  Long,  4  Dev.  &  B.  274;  Rose  v.  Laffan,  2  Speers,  424;  Frazier  v.  Moore,  11  Tex. 
755 ;  Johnson  v.  Catlin,  27  Vt.  87  ;  'Porter  v.  Nekervis,  4  Rand.  359,  in  which  cases  it 
was  held  that,  upon  a  bill  or  note  payable  to  "  A  B,  Cashier,"  the  action  might  prop- 
erly be  brought  in  the  name  of  A  B. 

The  signature  of  the  managing  officer  of  a  business  corporation  coupled  with  the 
description  of  his  office  being  in  effect  the  name  of  the  corporation  for  business  pur- 
poses, the  corporation  was  properly  a  plaintiff  in  Alston  v.  Heartman,  2  Ala.  699; 
Trustees  v.  Parks,  10  Me.  441 ;  Dupont  v.  Mt.  Pleasant  Co.,  9  Rich.  255. 

But  see,  contra.  Van  Ness  v.  Forrest,  8  Cranch,  30 ;  Chadsey  v.  McCreery,  27  111. 
253  ;  BufEum  v.  Chadwick,  8  Mass.  103. 

Conf.  Dugan  i/.  U.  S.,  3  Wheat.  172 ;  U.  S.  v.  Barker,  1  Paine,  156  ;  TJ.  S.  v. 
Boice,  2  McL.  352  ;  Irish  v.  Webster,  5  Grcenl.  171;  State  v.  Boies,  11  Me.  474,  in 
which  a  bill  or  note  payable  to  an  officer  of  government  in  his  official  capacity  was 
held  to  be  payable  to  the  government.  —  £i>. 
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SECTION  III. 

A  Bill  or  Note  given  for  a  Belt  is  Payme7it,  either  Conditional  or 

Absolute. 

VERNOlSr  V.  BOVERIE. 
In  the  King's  Bench,  Eastee  Teem,  1682. 

[Reported  in  2  Shower,  296.] 

Action  on  the  case  for  money  received  to  the  plaintiff's  use,  and  for 
wares  sold. 

The  case  was  this  :  the  plaintiff  having,  by  his  factor,  sold  goods  to 
the  defendant,  the  factor  comes  to  the  defendant  for  his  money,  who 
tells  him  that  he  would  give  him  a  note  on  his  banker  (viz.,  the  Temples 
who  broke,  which  occasioned  the  dispute)  ;  and,  accordingly,  he  writes 
a  receipt  in  Mr.  Boverie's  book  of  receipts,  who  tells  him  his  man 
should  go  with  him,  and  he  does  go  ;  and  the  bankers  ask  him  if  he 
would  have  money  or  notes.  He  says  he  must  pay  it  away,  and  there- 
upon takes  two  notes,  payable  to  the  persons  he  was  to  pay  it  to,  and 
receives  of  the  banker  seven  shillings  overplus;  and,  within  three 
hours  after,  the  banker  breaks. 

The  question  was,  whether  the  merchant  was  still  liable. 

Pembbeton,  C.  J.,  resolved  on  the  trial  of  this  cause  at  Nisi  Prius, 
all  this  matter  being  disclosed  on  evidence,  that  he  was  not  liable.  It 
was  agreed  that,  if  the  banker  had  refused  to  pay  him,  the  merchant 
had  been  chargeable  still,  notwithstanding  the  receipt  given  in  the 
merchant's  book.  But  here  the  plaintiff  had  accepted  the  banker  for 
his  debtor,  by  receiving  part  of  the  money  and  taking  notes  in  his 
friend's  name  ;  and  so  there  was  a  negotiation  of  this  matter,  which 
discharged  the  merchant  Boverie  ;  and  so  the  plaintiff  became  nonsuit. 

Shovier,  for  the  plaintiff  ^ 

1  Crawley  v.  Crowther,  Freem.  C.  C.  257  ;  Strong  v.  Hart,  6  B.  &  C.  160 ;  Smith 
V.  Ferrand,  7  B.  &  C.  19;  Anderson  v.  Hillles,  12  C.  B.  499;  Guardians  a.  Greene, 
1  H.  &  N.  884 ;  Soutliwick  v.  Sax,  9  Wend.  122 ;  St.  John  v.  Purdy,  1  Sandf.  9 ; 
Gibson  v.  Tobey,  46  N.  Y.  637,  accord.  —  Ed. 


SECT.  III.]  WAED   V.    EVANS.  669 

CLARK  V.  MUNDAL. 
At  GcriLDHAiL,  coram  Holt,  C.  J.,  Teinitt  Teem,  1694. 

[Reported  in  1  Salk.  124.] 

A  HAviiTG  a  bill  of  exchange  payable  to  him,  and  he  being  indebted 
to  B  in  a  sum  of  money,  sends  and  indorses  this  bill  to  B.  Afterwards, 
B  brought  assumpsit  against  A  for  the  money,  and  on  non  assumpsit 
A  gave  in  evidence  this  bill  of  exchange  indorsed,  and  that  it  had  lain 
so  long  in  B's  hands  after  it  was  payable,  and  reckoned  it  as  money 
paid  and  in  his  hands  ;  but  it  was  disallowed,  for  a  bill  shall  never  go 
in  discharge  of  a  precedent  debt,  except  it  be  part  of  the  contract  that 
it  should  be  so.  If  A  sells  goods  to  B,  and  B  is  to  give  a  bill  in  satis- 
faction, B  is  discharged,  though  the  bill  is  never  paid  ;  for  the  bill  is 
payment.  But  otherwise  a  bill  should  never  discharge  a  precedent 
debt  or  contract ;  but,  if  part  be  received,  it  shall  be  only  a  discharge 
of  the  old  debt  for  so  much.^ 


WARD  V.  EVANS. 
In  the  King's  Bbnch,  Easter  Teem,  1702. 

[Reported  in  2  Lord  Raymond,  928.] 

An  action  upon  the  case  upon  an  indebitatus  assumpsit  was  brought, 
wherein  the  plaintiff  counts  on  three  promises  ;  viz.  for  £60  received 
by  the  defendant  to  the  plaintiff's  use,  for  £60  lent  by  the  plaintiff 
to  the  defendant,  and  on  an  insiinul  computasset  for  £60.  On  non 
assumpsit  pleaded,  the  cause  was  tried  at  the  Nisi  Prius  at  London, 
before  the  Lord  Chief  Justice  Holt.  And,  on  the  evidence,  the  fact 
appeared  to  be :  one  Fellows,  a  merchant,  who  kept  his  cash  with  the 
defendant.  Sir  Stephen  Evans,  a  goldsmith  in  Lombard  Street,  was 
indebted  to  the  plaintiff  in  £60  10s.  The  plaintiff  sent  his  servant  to 
receive  the  money  of  Fellows,  who  ordered  his  servant  to  pay  Ward's 
man  the  money  at  Sir  Stephen  Evans's.  Accordingly,  both  the  ser- 
vants went  to  Sir  Stephen  Evans's  shop,  and  there  Fellows's  servant 
directed  the  defendant's  servant  to  pay  Ward's  servant  the  £60  10.9., 
and  to  indorse  it  on  a  note  of  £100  from  the  defendant  to  Fellows,  in 
part  of  payment  of  the  £100.  The  defendant's  servant  accordingly 
indorses  £60  10s.  as  paid  on  the  said  note  of  £100,  and  then  paid 
10s.  to  Ward's  servant,  and  gave  him  a  note  subscribed  by  one 
Wallis,  a  goldsmith,  for  £60,  payable  to  one  Freeman,  or  bearer, 
which  the  plaintiff's  servant  accepted.     This  transaction  was  about 

1  Anon.,  Holt,  298  ;  12  Mod.  408,  accord.  —Ed. 
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noon,  and  at  that  time  Wallis  was  a  solvent  person,  and  continued 
paying  his  bills  till  night.  Next  morning,  the  plaintiffs  servant,  com- 
ing with  the  note  to  receive  the  £60  of  "Wallis,  found  that  Wallis  had 
stopped  payment,  and  was  become  insolvent.  Whereupon,  the  plain- 
tiff brings  this  action  against  the  defendant  for  the  £60.  Note,  it  did 
not  appear  upon  the  evidence  that  the  plaintiff  was  conusant  of,  or 
privy  to,  this  transaction  of  his  servant,  or  had  given  him  any  author- 
ity to  receive  a  note  instead  of  money,  or  approved  of  it  afterwards. 
This  matter,  at  the  request  of  the  defendant's  counsel,  was  drawn  up 
by  way  of  case,  and  was  put  in  the  paper  to  be  argued. 

Three  points  were  made  in  this  case  :  First,  whether  this  evidence 
was  sufficient  to  maintain  the  declaration  on  any  of  the  three  counts. 
Secondly,  whether  the  acceptance  of  the  note  upon  Wallis  by  the  plain- 
tiff's servant  without  his  direction  or  approbation  shall  bind  the  plain- 
tiff. Thirdly,  whether  the  delivery  of  such  a  note  be  in  law  a  good 
and  actual  payment  of  the  £60. 

Mr.  Sergeant  ITall  was  of  counsel  for  the  defendant,  and  gave  his 
opinion  for  his  client,  but  did  not  think  it  necessary  to  labor  the 
points. 

Mr.  Sergeant  Damall,  for  the  plaintiff,  argued  that  the  servants  of 
merchants  might  in  some  cases  bind  their  masters  by  their  acts ;  but 
then  it  must  be  in  the  business  of  a  merchant ;  but  a  servant  can't 
accept  a  bill  of  exchange  drawn  upon  his  master,  to  bind  his  master, 
unless  there  be  plain  and  strong  evidence  that  the  master  gave  him 
authority  so  to  do.  And  he  cited  Lex  Meroatoria,  265,  and  a  treatise 
concerning  Bills  of  Exchange  by  John  Marius,  47  (which  Holt,  C.  J., 
said  was  a  very  good  book).  A  fortiori,  the  servant  in  this  case  can't 
bind  the  plaintiff  without  his  consent,  where  there  is  not  the  same 
necessity,  nor  the  same  advantage  to  the  public  by  encouraging  of 
trade.  2.  This  is  no  actual  payment ;  for  the  law  adjudges  nothing 
actual  payment  but  money,  or  other  thing  given  or  taken  in  satisfaction, 
by  consent  of  both  parties.  Pynnel's  Case.^  This  note  is  but  a  bare 
piece  of  paper,  not  valuable  in  itself,  nor  valuable  to  the  plaintiff,  for 
he  can't  bring  any  action  to  compel  the  payment  of  it,  but  in  the  name 
of  Freeman,  who  may  refuse  to  give  him  leave  to  use  his  name.  He 
agreed  that  if  A  sells  goods  to  B  for  £50,  and  at  the  same  time  B  gives 
A  such  a  note  for  £50,  and  A  accepts  it,  this  is  an  actual  payment, 
although  the  note  be  never  received;  because  it  shall  be  taken  as 
part  of  the  contract  that  A  was  to  accept  such  note  in  satisfaction 
for  his  goods.  But  where  there  is  a  preceding  debt  or  duty,  as  in 
this  case,  such  note  will  not  amount  to  payment  till  it  be  paid,  unless 
there  be  any  negligence  and  delay  in  the  party  who  takes  the  note  in 

1  5  Eep.  117. 
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going  to  receive  it.  For  if  the  goldsmith  continues  solvent  for  a 
long  time  after  the  note  delivered,  and  the  party  keep  the  note  by 
him  without  demanding  the  money,  and  afterwards  the  goldsmith 
become  insolvent,  he  that  took  the  note  shall  stand  to  the  loss  of  it, 
because  by  keeping  the  note  he  prevented  the  other  from  receiving 
it.  But  in  this  case  the  fact  is  otherwise  ;  for  the  plaintiff's  servant 
went  the  next  morning  to  receive  the  money. 

Holt,  C.  J.  When  a  servant  is  sent  to  receive  money  on  a  bill,  he 
can't  accept  a  note  instead  of  money,  without  the  particular  directions 
of  his  master.^  Suppose  the  servant,  in  this  case,  had  brought  Wallis's 
note  home  to  the  plaintiff,  and  the  plaintiff  had  sent  him  back  with  it, 
refusing  to  accept  it,  and  insisting  to  have  money,  then  it  would  not 
have  been  a  payment  beyond  all  doubt.  But,  indeed,  if  the  master 
does  give  his  consent  subsequent  to  the  taking  of  the  note,  that  will 
amount  to  an  authority  precedent.  But  then  I  am  of  opinion,  and 
always  was  (notwithstanding  the  noise  and  cry  that  it  is  the  use  of 
Lombard  Street,  as  if  the  contrary  opinion  would  blow  up  Lombard 
Street),  that  the  acceptance  of  such  a  note  is  not  actual  payment.  I 
agree  the  difference  taken  by  my  brother  Darnall,  that  taking  a  note 
for  goods  sold  is  a  payment,  because  it  was  part  of  the  original  con- 
tract ;  but  paper  is  no  payment  where  there  is  a  precedent  debt.  For, 
when  such  a  note  is  given  in  payment,  it  is  always  intended  to  be 
taken  under  this  condition,  to  be  payment  if  the  money  be  paid  thereon 
in  convenient  time.''    This  note  was  demanded  within  convenient  time  ; 

'  In  Thorold  ii.  Smith,  11  Mod.  87,  Holt,  C.  J.,  thought  that  the  authority  of  a 
Bervant  to  receive  payment  in  goldsmith's  notes  "was  more  matter  of  evidence  than 
law,  and  any  jury  at  Guildhall  would  find  payment  by  a  bill  to  be  a  good  payment, 
it  being  the  common  practice  of  the  city."  Accordingly,  an  agent  authorized  to  re- 
ceive payment  of  his  principal's  debt  may  take  a  check  :  Russell  v.  Hankey,  6  T.  R. 
12  ;  Williams  v.  Evans,  L.  R.  1  Q.  B.  352  ;  Bridges  v.  Garrett,  L.  R.  5  C.  P.  451  (see, 
however,  Whitney  v.  Esson,  99  Mass.  308 ;  Bradford  v.  Fox,  38  N.  Y.  290  ;  Levi  v. 
Nat.  Bank,  7  C.  L.  J.  249) ;  but  not  a  bill  of  exchange  :  WilUams  o.  Evans,  supra. 
—  Ed. 

2  Lord  Holt's  view  has  generally  prevailed  over  the  custom  of  merchants ;  and  it 
is  well  settled  that  the  acceptance  by  a  creditor  of  negotiable  paper  made  or  indorsed 
by  his  debtor  on  account  of  the  claim  operates  presumptively  as  a  conditional  pay- 
ment or  temporary  merger  of  the  claim.  Accordingly,  if  the  paper  is  not  honored  at 
maturity, action  maybe  brought  on  the  original  claim. 

Ex  parte  Barclay,  7  Ves.  597 ;  Lumley  v.  Musgrave,  4B.  N.  C.9;  Lymanr.Bank 
of  U.  S.,  12  How.  225 ;  Mooring  v.  Mobile  Co.,  27  Ala.  254 ;  Higgins  v.  Wortell,  18 
Cal.  330;  Bill  v.  Porter,  9  Conn.  23 ;  Morrison  v.  Smith,  81  111.  221 ;  Edwards  w.  Tru- 
lock,  87  Iowa,  244 ;  Shepard  v.  Allen,  16  Kas.  182  ;  Proctor  «.  Mather,  3  B.  Mon.  353  ; 
Gails  V.  Osceola,  14  La.  An.  54  ;  Berry  v.  Griffin,  10  Md.  27 ;  Breitung  v.  Lindauer, 
37  Mich.  217 ;  Devlin  v.  Chamblin,  6  Minn.  468 ;  Wadlington  v.  Covert,  51  Miss. 
631;  Christian  «.  Newberry,  61  Mo.  446;  Foster  v.  Hill,  36  N.  H.  526;  Caldwell  v. 
Fifield,  4  Zab.  160;  Bradford  v.  Fox,  38  N.  Y.289  ;  Syracuse  R.R.  o.  Collins,  67  N.  Y. 
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but  if  the  party  who  takes  the  note  keep  it  by  him  for  several  days, 
without  demanding  it,  and  the  person  who  ought  to  pay  it  becomes  in- 
solvent, he  that  received  it  must  bear  the  loss,  because  he  prevented 

641 ;  Rrst  Nat.  Bank  v.  Morgan,  6  Hun,  346 ;  Merrick  v.  Boury,  4  Oh.  St.  60 ; 
Mclntyre  v.  Kennedy,  29  Pa.  448 ;  Sweet  v.  James,  2  E.  I.  270 ;  Chastaiu  v.  John- 
son, 2  Bail.  574;  Moses  v.  Trice,  21  Grat.  556;  Aultman  v.  Jett,  42  Wis.  488. 

The  same  rule  applies  when  the  debtor  is  not  a  party  to  the  paper  received  by  the 
creditor  on  account  of  his  claim.  Robinson  v.  Read,  9  B.  &  C.  449;  Bottomley  v. 
Nuttall,  5  C.  B.  N.  5.  122;  Peter  v.  Beverly,  10  Pet.  632 ;  Pickling  v.  Brewer,  38  Ala. 
685  ;  Brown  u.  Olmsted,  50  Cal.  162;  Clarke  v.  Savage,  20  Conn.  258;  Huse  v.  Mo- 
Daniel,  3.3  Iowa,  406  ;  Graham  v.  Sykes,  15  La.  An.  49  ;  Glenn  v.  Smith,  2  Gill  &  J. 
493  ;  Guion  v.  Doherty,  43  Miss.  538  ;  Powell  v.  Charless,  34  Mo.  485 ;  Young  v.  Hibhs, 
5  Neb.  433;  Thompson  v.  Briggs,  28  N.  H.  40;  Ay  res  v.  Van  Lieu,  2  South.  765; 
Bates  V.  Rosekrans,  37  N.  T.  409  ;  Spear  v.  Atkinson,  1  Ired.  262 ;  Leach  v.  Church, 
15  Oh.  St.  169;  Bowers  v.  Still,  49  Pa.  05;  League  v.  Waring,  85  Pa.  244;  Nightin- 
gale V.  Chafee,  11  R.  I.  609;  Watson  v.  Owens,  1  Rich.  111. 

In  some  jurisdictions,  however,  effect  is  so  far  given  to  the  custom  of  merchants, 
that  the  acceptance  of  a  promissory  note  or  accepted  bill  of  exchange  on  account  of 
a  claim  is  presumptively  a  satisfiiction  of  the  claim.  Maxwell  u.  Day,  45  Ind.  509; 
Alford  o.  Baker,  53  Ind.  279 ;  Wise  .,.  Hilton,  4  Greenl.  435 ;  Powler  .,.  Bush,  21 
Pick.  230;  Green  t.  Fox,  7  All.  85;  Ely  v.  James,  123  Mass.  44;  Collamer  v.  Lang- 
don,  29  Vt.  32.  But  this  presumption  may  be  rebutted  by  evidence  that  the  security 
was  accepted  as  a  conditional  payment  only.  Paine  v.  Dwinel,  53  Me.  52 ;  Melledge 
V.  Boston  Co.,  5  Cush.  158;  Parham  Co.  u.  Brock,  113  Mass.  194.  On  the  other 
hand,  a  check  or  unaccepted  bill  taken  on  account  of  a  claim  is  held,  at  least  in  Maine 
and  Massachusetts,  to  be  within  the  general  rule  of  conditional  payment.  Zerrano 
V.  Wilson,  8  Cush.  424  ;  Derickson  v.  Whitney,  6  Gray,  248 ;  Weddigen  v.  Boston 
Co.,  100  Mass.  422  ;  Marrett  v.  Brackett,  60  Me.  524;  Strang  v.  Hirst,  61  Me.  9. 

The  acceptance  of  a  negotiable  security  in  conditional  payment  of  a  claim  secured 
by  a  lien  in  the  nature  of  a  charge,  e.  g.  a  maritime  lien,  a  mechanic's  lien,  or  a  ven- 
dor's lien  for  the  purchase  price  of  real  estate,  and  the  like,  is  not  a  waiver  of  the  lien. 
Grant  v.  Mills,  2  V.  &  B.  306  ;  The  Emily  Souder,  17  Wall.  666  ;  The  Napoleon, 
7  Biss.  393 ;  Farwell  v.  Grier,  38  Iowa,  83 ;  Christian  v.  Newbury,  61  Mo.  446. 
It  has  been  held  also  that,  upon  the  dishonor  of  a  negotiable  security  accepted  as 
conditional  payment  of  a  claim,  a  lien  dependent  upon  possession  revives,  if  the  cred- 
itor still  retains  the  property  in  his  possession,  or  can  stop  it  in  transitu.  New  v, 
Swain,  Dan.  &  L.  193 ;  Dixon  v.  Yates,  5  B.  &  Ad.  313  ;  Miles  v.  Gorton,  2  Cr.  &  M. 
504  ;  Valpy  v.  Oakeley,  16  Q.  B.  941 ;  Griffiths  v.  Perry,  1  E.  &  E.  680 ;  The  Kim- 
ball, 3  Wall.  37;  Newhall  v.  Vargas,  13  Me.  93;  Donath  v.  Broomhead,  7  Barr,  .301 ; 
Hays  u.  Mouille,  14  Pa.  48.  But  see  Tamvaco  v.  Simpson,  19  C.  B.  n.  s.  478,  per 
Byles,  J. 

The  paper  of  a  third  person  taken  by  a  vendor  at  the  time  of  the  sale,  without  the 
indorsement  or  guaranty  of  vendee,  has  been  held  to  be  presumptively  at  the  risk 
of  the  vendor.  Whitbeck  v.  Vanness,  11  Johns.  409;  Breed  v.  Cook,  15  Johns.  241 ; 
Noel  V.  Murray,  13  N.  Y.  167  ;  Des  Arts  v.  Leggett,  16  N.  Y.  582 ;  Gibson  v.  Tobey, 
46  N.  Y.  637  ;  Perdon  v.  Jones,  2  E.  D.  Sm.  106 ;  Bicknall  v.  Waterman,  5  R.  I.  43 ; 
Eaton  V.  Cook,  32  Vt.  58.  But  this  presumption  may  be  rebutted.  Youngs  v.  Stahe- 
lin,  34  N.  Y.  258  ;  Torry  v.  Hadley,  27  Barb.  192.  Conf  Owenson  v.  Morse,  7  T.  R.  64 ; 
Roget  u.  Merritt,  2  Cai.  117;  Benedict  v.  Field,  16  N.  Y.  595.  If  the  paper  is  in- 
dorsed or  guaranteed  by  vendee,  it  is,  presumptively,  only  conditional  payment. 
Monroe  v.  Hoff,  5  Den.  360;  Whitney  v.  Goin,  20  N.  H.  354;  Butler  v.  Haight, 
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the  other  person  from  receiving  the  money  by  detaining  the  note  in 
his  custody.  As  for  the  nature  of  the  action,  I  am  of  opinion  that  an 
indebitatus  assumpsit  for  moneys  received  to  the  plaintiff's  use  lies 
properly  in  this  case,  and  that  this  evidence  is  sufficient  to  maintain 
the  plaintiff's  declaration.  For  when  the  £60  was  indorsed  on  Fellows's 
bill,  as  so  much  actually  paid  by  Sir  Stephen  Evans  to  Fellows,  Fel- 
lows directing  that  sum  to  be  paid  to  the  plaintiff,  and  the  defendant 
having  the  money  in  his  hands,  it  amounts  to  a  receipt  of  so  much 
by  the  defendant  to  the  plaintiff's  use.  No  doubt  the  action  were 
maintainable,  if  the  plaintiff  had  brought  the  note  back  again  to  the 
defendant ;  and,  though  he  did  not,  since  it  does  not  amount  to  actual 
payment,  the  plaintiff  must  recover. 

PowBLL,  J.  This  evidence  will  maintain  the  declaration  ;  for  Fel- 
lows's cash  remaining  in  the  defendant's  hands,  when  by  the  indorse- 
ment the  defendant  is  discharged  from  so  much  of  Fellows's  note  as 
against  him,  that  money  being  to  be  paid  by  his  direction  to  the  plain- 
tiff, it  is  a  receipt  by  the  defendant  to  the  plaintiff's  use.  The  delivery 
and  acceptance  of  Wallis's  note  is  no  payment ;  for,  when  a  master 
sends  his  servant  to  receive  money,  he  cannot  accept  a  note  in  lieu  of 
it.  Perhaps  if  the  master  had  been  there  himself,  he  would  have  re- 
fused the  note,  as  knowing  the  insniKcienoy  of  Wallis  ;  and  shall  the 
servant  oblige  him  to  take  such  a  note  by  his  acceptance,  without  his 
master's  directions  ?  Indeed,  if  the  master  consents  to  it  afterwards, 
that  amounts  to  a  previous  command.  Then  the  taking  of  such  a  note 
is  no  payment ;  for  it  is  always  a  conditional  acceptance,  and  so  under- 
stood, not  to  be  a  discharge  till  paid ;  and,  if  it  should  be  otherwise,  it 
would  be  to  let  in  fraud,  and  give  goldsmiths  and  others  an  oppor- 
tunity of  cheating  traders.  But  still  the  money  ought  to  be  demanded 
in  convenient  time ;  for,  if  the  party  keep  the  note  by  him  without  de- 
manding it,  he  must  run  the  hazard  of  it ;  but  here  it  was  demanded 
in  due  time. 

Let  the  plaintiff  take  his  judgment,  joe?*  totam  curiam. 

8  Wend.  535.  This  presumption  may  also  be  rebutted.  Soffe  v.  Gallagher,  3  E.  D. 
Sm.  507. 

Although  a  negotiable  security  accepted  as  conditional  payment  of  a  dsbt  has 
been  honored,  it  has  been  held  that  the  debt  is  to  be  considered  as  paid,  not  from 
the  time  of  the  delivery  of  tlie  security,  but  from  the  time  when  it  is  honored.  Sayer 
V.  "Wagstaff,  5  Beav.  415 ;  In  re  Harries,  13  M.  &W.S;  Inre  Wilton,  13  L.  J.  Q.  B. 
17.  But,  when  a  negotiable  security  is  given  in  conditional  payment  of  a  claim 
barred  by  the  Statute  of  Limitations,  the  new  cause  of  action  dates  from  the  time  of 
the  delivery  of  the  security.  Gowan  v.  Forster,  3  B.  &  Ad.  507  ;  Irving  v.  Veitch, 
3  M.  &  W.  90 ;  Turney  v.  Dodwell,  3  E.  &  B.  136  ;  Harper  i;.  Fairley,  53  N.  Y.  442 ; 
Smith  V.  Ryan,  66  N.  Y.  352.  Conf.  Haven  u.  Hathaway,  20  Me.  345 ;  Whipple  v. 
Blackington,  97  Mass.  476.  So  also  the  delivery  of  a  bill  or  note  would  doubtless  be 
a  part-p.irment  witliin  the  section  of  the  Statute  of  Frauds  relating  to  the  sale  of 
goods,  wares,  and  merchandise.    Benj.  Sales,  2d  ed.  141.  —  Ed. 
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STEDMAN  V.  GOOCH. 
At  Nisi  Peius,  coeam  Lobd  Kenton,  C.  J.,  Mat  14,  1793. 

[Reported  in  1  Espinasse,  3.] 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered.  The 
defendant  pleaded  the  general  issue. 

The  defence  relied  upon  by  the  defendant  was  that  the  plaintiff,  in 
discharge  of  her  bill,  which  was  for  millinery  goods  furnished  to  the 
defendant,  had  taken  three  promissory  notes  of  one  Finlay,  payable 
at  the  house  of  a  Mr.  Browne,  and  had  given  the  defendant  a  receipt 
to  that  effect.^ 

LoED  Kenton  was  of  opinion  that  it  then  became  incumbent  on 
the  plaintiff  to  prove  :  first,  that  she  had  used  due  diligence  to  get 
the  money  from  Finlay ;  and,  secondly,  that  he,  after  notice,  had  made 
default  in  the  payment. 

To  show  that  she  had  used  due  diligence  to  get  the  money  from 
Finlay,  the  plaintiff  proved  that  she  had  sent  Finlay's  notes  to 
Browne,  where  they  were  made  payable,  and  that  he  had  been  applied 
to  respecting  the  payment ;  that,  in  answer  to  that  application,  he  had 
said  that  he  knew  Finlay,  but  that  he  had  no  effects  of  his  in  his 
hands,  nor  could  he  pay  them  unless  he  had. 

It  was  then  objected  by  the  counsel  for  the  defendant  that  it  ap- 
peared that  these  notes  had  been  returned  before  they  were  payable ; 
and  that  the  plaintiff,  having  taken  them  in  discharge  of  her  debt,  for 
goods  sold,  could  not  maintain  an  action  on  her  original  debt  for  the 
goods,  until  an  actual  default  in  the  payment  of  these  notes  given  in 
discharge  of  it,  as  the  notes  might  be  paid  when  they  became  due  ;  nor 
should  the  plaintiff  be  allowed  to  judge  of  the  probable  or  improbable 
ability  of  the  party  to  pay  at  a  future  day. 

LoED  Kenton  overruled  the  objection.  He  said  that  to  this  effect 
the  law  was  clear,  that,  if  in  payment  of  a  debt  the  creditor  is  con- 
tent to  take  a  bill  or  note  payable  at  a  future  day,  he  cannot  legally 
commence  an  action  on  his  original  debt,  until  such  bill  or  note 
becomes  payable,  or  default  is  made  in  the  payment ;  but  that  if  such 
bill  or  note  is  of  no  value,  as  if,  for  example,  drawn  on  a  person  who 
has  no  effects  of  the  drawer's  in  his  hands,  and  who  therefore  refuses 
it,  in  such  case  he  may  consider  it  as  waste  paper,  and  resort  to  his 
original  demand,  and  sue  the  debtor  on  it. 

1  Only  80  much  of  the  case  is  given  as  relates  to  this  defence.  —  Ed. 
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KEARSLAKE  and  Anothbe  v.  MORGAN. 
Isr  THE  King's  Bench,  Febeuaet  7,  1794. 

[Reported  in  5  Term  Reports,  513.] 

Assumpsit  for  goods  sold  and  delivered,  money  lent,  &c.  Pleas: 
1st,  the  general  issue  ;  3d,  that,  as  to  the  said  sum  of  £4  lis.  6d.,  the 
said  W.  Pierce,  before  the  commencement  of  this  suit  at,  &c.,  made 
his  certain  note  in  writing,  according  to  the  form  of  the  statute,  &o., 
and  then  and  there  delivered  the  same  to  the  defendant ;  by  which 
said  note  the  said  W.  Pierce  promised  to  pay  to  the  defendant  or  his 
order,  at  a  certain  time  in  the  said  note  mentioned,  and  elapsed  before 
the  commencement  of  this  suit,  the  sum  of  £10  ;  that  the  defendant 
afterwards  and  before  the  time  appointed  by  the  said  note  for  the 
payment  of  the  said  sum  of  money  therein  mentioned,  to  wit,  on,  &c., 
at,  &o.,  for  and  on  account  of  the  said  sum  of  £4  14s.  6c?.  and  of  a 
certain  other  sum  of  £5  5s.  6d.,  paid  by  the  plaintiffs  to  the  defendant, 
made  his  certain  indorsement  in  writing  upon  the  said  note,  and  then 
and  there  delivered  the  said  note,  with  the  said  indorsement  thereon, 
to  the  plaintiffs  ;  by  which  said  indorsement  and  delivery  the  defend- 
ant appointed  the  contents  of  the  said  note  to  be  paid  to  the  plaintiffs ; 
and  that  the  plaintiffs  then  and  there  accepted  and  received  the  note 
for  and  on  account  of  the  said  several  sums  of  £4  14s.  6d.  and  £5  5s.  6d., 
to  wit,  at,  &c.,  with  a  verification,  &c.  The  plaintiffs  demurred  gener- 
ally to  the  third  plea. 

Alderson,  in  support  of  the  demurrer.  The  general  rule  is  that  the 
acceptance  of  a  security  of  equal  degree  is  no  extinguishment  of  a 
former  debt ;  and,  unless  it  be,  it  cannot  be  pleaded  in  bar  of  it.  May 
V.  King  '■  and  Roades  v.  Barnes.^  A  promise,  before  it  is  broken,  may 
be  discharged  by  parol  agreement ;  but  it  cannot  afterwards,  without 
accord  and  satisfaction  pleaded  or  a  release.  In  the  last-mentioned 
case,  the  court  expressly  said  that  a  promissory  note  could  not  be 
pleaded  in  bar  to  an  action  upon  simple  contract.  If  this  be  the  gen- 
eral rule,  the  defendant  must  show  that  his  case  comes  within  some 
exception :  as  that  the  note  was  received  in  full  satisfaction ;  or  that 
it  has  been  indorsed  over  by  the  plaintiffs,  or  paid ;  or  that  the  plain- 
tiffs have  been  guilty  of  laches  in  not  presenting  it  for  payment, 
whereby  they  have  made  it  their  own.  But  the  defendant  has  not,  by 
this  plea,  brought  his  case  within  either  of  those  exceptions.  So  far 
from  there  being  any  averment  that  the  note  was  received  in  satisfao- 

1  1  Lord  Raym.  680.  "  1  Burr.  9. 
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tion  for  the  debt,  which  is  essentially  necessary,  the  contrary  is  rather 
to  be  inferred  ;  for,  in  another  plea,  the  defendant  states  in  express 
terms  that  it  was  received  in  satisfaction.*  And,  if  he  meant  in  this 
plea  to  aver  the  same  thing,  it  is  not  pleaded  with  sufficient  certainty. 
Cumber  v.  Waine.^  And  though  that  case  has  been  overruled  in  one 
particular,^  —  namely,  that  it  need  not  appear  to  the  court  to  be  a  rea- 
sonable satisfaction, —  yet  the  case,  in  other  respects,  stands  good.  A 
jilea  of  satisfaction  must  at  least  aver  it  to  be  such  on  the  face  of  it ; 
but  here  it  is  only  stated  that  the  note  was  received  for  and  on  account 
of  the  debt,  which  words  are  too  loose  and  indefinite  ;  and  non  con- 
stat but  it  might  have  been  taken  as  a  collateral  security,  which  is  not 
an  extinguishment  of  a  preceding  debt.  Neither  has  the  defendant 
brought  his  case  within  either  of  the  other  exceptions ;  for  it  is  not 
stated  that  the  note  has  been  indorsed  over  or  paid,  or  that  the  plain- 
tiffs have  been  guilty  of  laches.  It  nny  be  urged  that,  as  these  things 
were  best  known  to  the  plaintiffs,  they  ought  to  have  replied  the  fact : 
but  it  is  a  general  rule  in  pleading  that  every  matter  ought  to  be 
alleged  by  the  party  who  supports  the  affirmative  ;  and  the  plaintiff,  in 
such  a  case,  must  have  alleged  in  his  replication  a  long  string  of  nega- 
tives. Besides,  the  defendant  ought  not  to  have  greater  advantage 
by  pleading  specially  than  by  relying  on  the  general  issue  ;  and,  if  he 
had  done  the  latter,  it  would  not  have  been  sufficient  for  him  to  have 
shown  that  he  had  given  a  promissory  note  for  the  debt,  unless  he  had 
also  sliown  payment,  or  laches  on  the  part  of  the  plaintiffs,  by  reason 
of  which  they  had  not  received  payment. 

Bailey,  contra,  admitted  that  the  acceptance  of  the  note  by  the 
plaintiffs  was  not,  at  all  events,  an  extinguishment  of  the  debt,  but 
contended  that  the  acceptance  of  a  negotiable  instrument  for  and  on 
account  of  a  debt  must  be  taken  prima  facie  to  be  in  satisfaction  of 
that  debt,  unless  it  appeared  that  the  note  still  remained  unpaid  in  the 
possession  of  the  plaintiffs  without  any  laches  by  them.  For,  if  the 
note  be  paid,  or  if  it  be  indorsed  over,  so  that  it  is  not  forthcoming 
again  to  the  defendant,  and  he  may  be  sued  upon  it  by  any  third  per- 
son, that  will  amount  to  an  extinguishment  of  the  debt.  The  defend- 
ant has  once  actually  advanced  the  money  upon  the  note  to  the  maker; 
and,  unless  he  has  the  means  of  reimbursing  himself  again,  he  ought 
not  to  i)ay  the  equivalent  to  the  plaintiffs,  by  whose  default  he  is  de- 
prived of  the  means  of  such  reimbursement.  If  the  note  were  paid, 
there  could  be  no  doubt.  But  suppose  it  were  now  in  the  hands  of  an 
indorsee,  who  had  given  to  the  plaintiffs  a  valuable  consideration  for 
it:  it  would  be  very  unjust  that  he  should  recover  the  amount  again, 
or  that  the  defendant  should  be  bound  to  pay  twice  for  it;  and  yet  the 

1  1  Stra.  426.  ^  y^^^  Heathcote  v.  Crookshanks,  2  T.  R.  26,  28. 
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defendant  would  have  no  defence  against  such  indorsee.  Again,  sup- 
pose the  plaintiffs  had  been  guilty  of  laches  in  not  presenting  the  note 
for  payment  in  time,  it  would  be  very  unjust  that  the  defendant  should 
suffer  on  that  account.  Now  all  these  are  facts  lying  peculiarly  within 
the  knowledge  of  the  plaintiffs  themselves,  and  not  of  the  defendant ; 
and  therefore  they  ought  to  be  shown  by  the  former.  The  defendant 
cannot  know  whether  the  plaintiffs  have  indorsed  the  note  away,  or 
whether  they  presented  it  in  time  for  payment,  or  whether  they  have 
received  the  money,  or  whether  they  have  lost  the  note.  The  allega- 
tions that  the  note  was  not  presented  in  time,  or  that  due  notice  was 
not  given,, are  merely  negative  allegations,  which  is  never  necessary 
unless  the  facts  lie  peculiarly  in  the  knowledge  of  the  party  who  is  to 
allege  them,  and  they  are  alleged  by  way  of  breach.  In  Rex  v.  Baxter,* 
upon  an  indictment  on  the  22  Geo.  III.  c.  58,  f.  1,  which  makes  the 
receiver  of  stolen  goods  punishable,  though  the  principal  has  not  been 
convicted,  except  where  the  person  committing  felony  has  been  already 
convicted  of  grand  larceny  or  some  greater  offence,  an  objection  was 
taken,  that  it  was  not  alleged  that  the  principal  had  not  been  convicted 
of  grand  larceny  or  any  other  greater  offence  ;  but  it  was  overruled. 
And  Buller,  J.,  in  delivering  the  opinion  of  the  court,  said  that  the  aver- 
ment was  not  necessary  :  if  it  were,  it  would  merely  be  stating  a  nega- 
tive averment,  which  need  not  be  proved  by  the  prosecutor.  Such  a 
fact  is  matter  of  evidence  to  be  proved  by  the  defendant,  and  which, 
when  proved  by  liim,  would  entitle  him  to  an  acquittal.  So,  2  Hawk, 
c.  25,  f.  112,  says  it  is  a  good  general  rule  that  every  indictment 
must  bring  a  defendant  within  all  descriptions  mentioned  in  the  body 
of  the  act,  except  they  are  such  as  carry  with  them  the  bare  denial  of 
a  matter,  affirmation  whereof  is  a  proper  and  natural  plea  for  the  de- 
fendant ;  as  where  it  is  enacted  that  all  persons  having  no  reasonable 
excuse  to  be  absent  shall  go  to  their  parish  church,  in  which  case  it  is  said 
that  it  is  not  necessary  to  show  that  the  defendant  had  no  reasonable 
excuse,  for  that  will  come  most  properly  from  the  plea  of  the  defendant. 
But  this  plea  may  also  be  supported  upon  the  3  &  4  Anne,  c.  9,  which, 
having  put  promissory  notes  upon  the  same  foot  as  inland  bills  of 
exchange,  enacts  ^  "  that,  if  any  person  doth  accept  any  such  bill  of 
exchange  for  and  in  satisfaction  of  any  former  debt  or  sum  of  money 
formerly  due  unto  him,  the  same  shall  be  accounted  and  esteemed  a 
full  and  complete  payment  of  such  debt,  if  such  person,  accepting  of 
any  such  bill  for  his  debt,  doth  not  take  his  due  course  to  obtain  pay- 
ment thereof,  by  endeavoring  to  get  the  same  accepted  and  paid,  and 
make  his  protest  as  aforesaid,  either  for  non-acceptance  or  non-payment 
thereof." 

1  2  T.  R.  88.  2  Sect.  7. 
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He  then  cited  the  case  of  Richardson  v.  Eickman,^  which  was  an 
action  for  goods  sold  and  delivered,  and  on  the  common  counts ;  to 
which  the  defendant  pleaded  :  "  1st,  non  assumpsit  /  2dly,  that  after 
the  making  of  the  pi'omises,  &c.,  to  wit,  on,  &c.,  at,  &c.,  an  account 
was  had  and  stated  between  the  plaintiff  and  defendant,  &c.,  on  which 
the  defendant  was  found  in  arrear  to  the  plaintiff  in  £22  Is.,  for  which 
the  plaintiff  afterwards,  to  wit,  &c.,  on,  &c.,  at,  &c.,  according  to  the 
usage  and  custom  of  merchants,  made  his  certain  bill  of  exchange  in 
writing,  bearing  date  the  same  day  and  year  last  aforesaid,  and  then 
and  there  directed  the  same  to  the  defendant,  and  thereby  requested 
him,  at  thirty  days  after  the  date  thereof,  to  pay  to  Messrs.  H.  or 
order  the  said  £22  Is.,  and  then  and  there  delivered  the  said  bill  of 
exchange  to  the  said  Messrs.  H. ;  which  said  bill  of  exchange  he,  the 
said  defendant,  afterwards,  &c.,  duly  accepted,  according  to  the  usage 
of  merchants  aforesaid  ;  and  by  reason  thereof,  and  according  to  the 
usage  and  custom  of  merchants,  the  defendant  became,  and  was,  and 
still  is,  liable  to  pay  the  said  £22  Is.  to  the  said  Messrs.  H.  or  their  order, 
according  to  the  tenor  and  effect  of  the  said  bill,  and  his  said  accept- 
ance thereof,  and  this,  &c.,  wherefore,"  &c.  To  this  second  plea  there 
was  a  general  demurrer,  in  support  of  which  Morgan  argued  that  the 
plea  went  in  discharge,  and  therefore  amounted  only  to  the  general 
issue.  He  objected  that  it  did  not  state  that  the  defendant  had  paid 
or  tendered  the  money  ;  that  a  chose  in  action  was  no  bar,  Taylor  v. 
Baker  ;  '^  and  that  a  debt  actually  due  could  not  be  discharged  without 
a  release,  3  Lev.  237.  Wood,  contra,  was  stopped  by  Lord  Mansfield, 
who  said  "  that  a  bill  of  exchange,  unless  there  were  an  agreement  that 
it  should  be  so,  was  no  satisfaction ;  but  that  this  was  a  bill  accepted 
by  the  party  and  negotiable,  and  that  was  payment  (10  Mod.  37),  and 
judgment  was  given  for  the  defendant.  Now  non  constat,  but  in  this 
case  the  bill  has  been  negotiated,  and  whether  it  is  or  not  must  best  be 
known  by  the  plaintiff." 

Alderson,  in  reply,  observed  that  in  the  case  last  cited  of  Richard- 
son V.  Rickman  it  did  appear  upon  the  face  of  the  plea  that  the  bill 
was  in  the  hands  of  a  third  person  other  than  the  plaintiff  to  whom 
the  debt  was  originally  owing. 

The  court,  being  of  opinion  that  the  plea  was  good,  recommended 
it  to  the  plaintiffs  to  withdraw  their  demurrer,  and  reply  to  it,  to 
which  Alderson  agreed  ;  whereupon 

Leave  was  given  to  the  plaintiffs  to  amend? 

»  B.  R.  M.  16  Geo.  III.  2  5  Mod.  136. 

»  Kendrick  «.  Lomax,  2  Cr.  &  J.  405  ;  Crisp  i>,  Griffiths,  2  C.  M.  &  R.  159  {semble) ; 
Simon  v.  Lloyd,  2  C.  M.  &  R.  187  ;  Mercer  w.  Cheese,  4  M.  &  G.  804 ;  Maillard  v.  Duke 
of  Argyle,  6  M.  &  G.  40 ;  Kemp  u.  Watt,  15  M.  &  W.  672 ;  Price  v.  Price,  16  M. 
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&  "W.  232 ;  McDowall  v.  Boyd,  17  L.  J.  Q.  B.  295 ;  Nat.  Sav.  Bank  v.  Tranah,  L.  B. 
2  C.  P.  556 ;  Black  v.  Zaoharie,  8  How.  483 ;  Smith  v.  Applegate,  1  Daly,  90,  accord. 

Koades  v.  Barnes,  1  Burr.  9,  contra. 

But  the  rule  of  conditional  payment  does  not  apply  to  orders  for  goods.  Griffiths 
V.  Owen,  13  M.  &  W.  58.  Nor  to  non-negotiable  bills  or  notes.  James  v.  Williams, 
13  M.  &  W.  828;  Chamberlyn  u.  De  la  Hive,  2  Wils.  353  ;  Gahn  i;.  Niemcewicz,  11 
Wend.  312.  In  James  v.  Williams,  supra,  Alderson,  B.,  said,  p.  833  :  "  The  rule  which 
is  laid  down  in  Kearslake  v.  Morgan,  and  which  has  been  confirmed  in  modern  cases 
in  this  court,  is  that,  when  bills  of  exchange  are  stated  to  have  been  delivered  for 
and  on  account  of  a  promissory  note  or  any  other  sum  in  the  declaration  mentioned, 
then  it  is  to  be  taken  as  a  conditional  payment ;  but  this  rule  is  confined  to  negotia- 
ble instruments  alone." 

The  mode  of  pleading  the  defence  of  conditional  payment  was  determined  by  the 
case  of  Price  v.  Price,  supra,  which  is  given  here  without  the  arguments  of  counsel : 

January  12,  1847.  [Debt  by  the  plaintiff  as  payee,  against  the  defendant  as  maker, 
of  a  promissory  note  for  £100,  made  on  the  21st  of  November,  1840,  and  payable  at 
six  months'  date.  There  were  also  counts  for  money  lent,  interest,  and  on  an  account 
stated. 

Plea :  as  to  £100,  parcel  of  the  moneys  in  the  second,  third,  and  last  counts  men- 
tioned ;  that,  after  the  said  sum  of  £100  had  become  due,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on,  &c.,  the  defendant  made  his  promissory  note  in  writing,  for 
the  payment  to  the  order  of  the  plaintiff  of  £100  at  six  months  after  date,  and  delivered 
the  same  note  to  the  plaintiff,  who  then  took  and  received  the  same  for  and  on  account 
of  the  said  sum  of  £100,  parcel,  &c.,  and  the  causes  of  action  in  respect  thereof. 
Verification. 

Eeplication,  that  the  said  period  of  six  months,  specified  in  the  said  promissory 
note  in  the  plea  mentioned,  expired  before  the  commencement  of  this  suit,  and  the 
said  note  became  then  and  thereupon,  and  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  payable  according  to  the  tenor  and  eflfect  thereof,  yet  the  defendant  hath 
not  paid  the  same  or  any  part  thereof. 

Special  demurrer. 

Parke,  B.  This  case  was  argued  a  few  days  ago,  before  my  brothers  Alderson, 
Eolfe,  Piatt,  and  myself,  by  Mr.  Peacock  and  Mr.  Wells.  The  principal  point  argued 
by  Mr.  Peacock  was  that  the  plea  was  a  good  prima  facie  answer  to  the  declaration, 
and  tliat  the  replication  ought  to  have  alleged  negatively  that  the  plaintiff  had 
not  indorsed  over  the  note,  and  further  that  he  was  ready  to  deliver  it  up  on  pay- 
ment. That  the  first  averment  ought  to  have  been  made  by  the  plaintiff,  because  it 
lay  peculiarly  in  his  knowledge  whether  he  had  indorsed  the  note  or  not,  which  the 
defendant  could  not  know  ;  and  also  that  it  ought  to  have  averred  that  the  plaintiff 
had  offered  to  return  the  note,  or  was  ready  to  deliver  it  up  on  payment,  because 
that  was  required  by  the  law-merchant,  as  settled  by  the  case  of  Hansard  v.  Robin- 
son. It  was  answered  that  the  plea  was  not  prima  facie  a  sufiicient  answer,  on  two 
grounds  :  first,  that  it  was  not  properly  averred  that  the  note  was  both  given  and 
received  on  account  of  the  debt ;  and,  secondly,  that  the  plea  was  defective,  in  not 
stating  either  that  the  note  was  running  at  the  time  of  the  commencement  of  the 
suit,  or,  if  not,  that  it  was  transferred  to  a  third  person.  Mr.  Peacock  relied  princi- 
pally on  the  case  of  Mercer  v.  Cheese,  in  the  Common  Pleas,  where  the  court  inti- 
mated an  opinion  that  a  similar  plea  was  good  on  a  demurrer  to  it,  and  that  the 
plaintiff  ought  to  have  stated  in  his  replication  that  the  bill  still  remained  in  his 
hands.  If  that  case  had  been  heard  to  its  close,  and  decided  in  the  way  in  which 
some  of  the  judges  expressed  an  opinion,  it  would  have  concluded  the  present  case, 
and  we  should  have  acted  upon  it.    But  as  the  counsel  for  the  plaintiff,  upon  that  iuti- 
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mation,  immediately  aslied  leave  to  amend,  which  was  granted,  the  case  cannot  be  con- 
sidered as  a  binding  authority ;  nor,  on  the  otlier  hand,  can  the  dictum  cited  in  Crisp 
V.  Griffiths,  as  to  the  necessity  of  further  averment  in  the  plea,  when  the  time  the 
bill  or  note  has  to  run  has  expired  before  the  commencement  of  the  suit,  be  entitled 
to  much  weight  for  the  plaintiff,  as  that  case  also  ended  in  a  recommendation  to 
amend,  and  an  amendment  accordingly.  The  case  therefore  comes  before  us  with- 
out any  authority  binding  upon  us,  precisely  in  point,  and  we  must  determine  it  in 
analogy  to  the  principles  of  previous  decisions. 

One  of  the  earliest  authorities  is  the  dictum  of  Lord  Kenyon,  in  Stedman  v.  Gooch. 
He  said  that  "  to  this  effect  the  law  was  clear,  that  if,  in  payment  of  a  debt,  the 
creditor  is  content  to  take  a  bill  or  note  payable  at  a  future  day,  he  cannot  legally 
commence  an  action  on  his  original  debt,  until  such  bill  or  note  becomes  payable,  or 
(I  suppose  and)  default  is  made  in  the  payment."  The  case  of  Kearslake  v.  Morgan 
(though  that  case  also  ended  in  a  recommendation  to  amend),  and  that  of  Richardson 
V.  Rickman,  there  cited,  are  two  other  early  authorities  on  this  branch  of  law,  and 
these  cases  have,  we  believe,  been  constantly  acted  upon.  The  delivery  and  receipt 
of  a  negotiable  instrument,  on  account  of  a  debt,  is  payment  by  the  3  &  4  Anne,  c.  9, 
§  7,  if  the  person  accepting  it  does  not  take  his  due  course,  and  so  obtain  payment 
thereof  by  endeavoring  to  get  the  same  accepted  and  paid.  If  that  instrument  is 
made  payable  to  a  third  person,  as  in  the  case  of  Richardson  v.  Rickman,  or  is  made 
by  a  third  person,  as  in  the  case  of  Kearslake  v.  Morgan,  tlie  plea,  stating  the  deliv- 
ery and  acceptance  of  the  negotiable  instrument,  ia  a  sufficient  answer  in  the  first 
instance.  If  the  plaintiff  had  taken  up  the  bill  in  the  former  case,  or  presented  the 
note  at  maturity  in  the  latter  to  the  maker,  and  given  due  notice  of  dishonor  to  the 
defendant,  these  facts  would  have  formed  the  proper  subject  of  a  replication.'  But 
if  the  plea  state  no  more  than  that  a  negotiable  note  is  given  for  and  on  account  of 
the  debt,  by  which  the  defendant  promised  to  pay  the  plaintiff,  or  order,  a  sum  of 
money,  and  does  not  state  the  note  to  be  still  running  (which  is  the  case),  there  seems 
to  us  to  be  no  prima  facie  answer.  The  remedy  is  not  suspended  at  the  time  of  action 
brought,  so  that  there  is  no  defence  on  that  ground ;  and,  according  to  the  principles 
of  pleading,  it  is  to  bo  intended  that  the  note  remains  as  it  was,  and  that  no  order  was 
made  by  the  plaintiff  for  the  payment  to  a  third  person,  as  it  is  not  so  averred ;  and, 
therefore,  for  any  thing  stated  in  the  plea,  the  note  remains  overdue  in  the  hands  of 
the  plaintiff:  so  that  the  suspension  of  his  right  of  action  for  the  original  debt  is  at 
an  end,  and  he  may  recover  the  amount,  no  presentment  or  notice  of  dishonor  being 
necessary  in  his  case ;  and  therefore  such  a  plea  is  no  answer  to  the  action.  In  a 
declaration  on  a  note  payable  to  order,  it  never  is  stated  that  no  order  was  made,  but 
it  is  presumed  tliat  there  is  none  until  the  defendant  pleads  it,  though  it  is  true  in 
both  cases  that  the  fact,  whether  an  indorsement  has  been  made  or  not,  lies  more 
in  the  plaintiff's  knowledge  than  the  defendant's.  But,  in  the  case  of  a  declaration, 
the  rule  that  a  party  is  to  plead  facts  within  his  own  knowledge  gives  way  to  the 
rule  that  things  are  to  be  presumed  to  continue  in  the  same  state  till  the  contrary 
appears.  To  make  this  plea,  therefore,  good,  it  should  be  averred  that  the  note  was 
not  in  the  plaintiff's  hands  ;  that  is,  that  it  was  indorsed  over  before  action  brought. 

It  is,  however,  no  such  hardship  as  it  has  been  represented  for  the  defendant  to 


1  See,  to  the  same  effect,  Jennison  v.  Parker,  7  Mich.  355;  Phoenix  Co.  v.  Allen, 
11  Mich.  501 ;  13  Mich.  191 ;  Dayton  v.  Trull,  23  Wend.  345 ;  Gordon  v.  Price,  10 
Ired.  385. 

But  see,  contra,  Kenniston  v.  Avery,  16  N.  H.  117  ;  Bradford  v.  Pox,  38  N.  Y.  289 ; 
Syracuse  R.R.  v.  Collins,  57  N.  Y.  641 ;  Kelsey  v.  Rosborough,  2  Rich.  241.  — Ed. 
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be  called  upon  to  aver  an  indorsement,  and  bo  make  out  a  good  plea ;  for  he  must 
find  out  the  indorsee,  if  there  is  one,  at  his  peril,  when  the  bill  is  due,  and  pay  him, 
as  the  law  does  not  require  notice  of  indorsement.  Reynolds  v.  Davies,  1  B.  &  P. 
625.  And  as  such  averment  would  not  be  required  in  »  plea,  unless  the  bill  was 
overdue  and  unpaid,  practically  the  defendant  would  always  know  both  of  the  fact 
of  the  indorsement  and  the  name  of  the  indorsee.  There  is,  therefore,  no  such 
inconvenience  in  obliging  tlie  defendant  to  rebut  the  inference  that  the  note  remained 
in  the  plaintiff's  hands,  by  showing  the  contrary,  and  so  making  the  plea  a  good 
answer  to  the  action.  In  order  to  make  it  such,  it  must  show  either  a  suspension  of 
remedy,  by  averring  that  the  security  is  not  due,  or  a  transfer  of  liability,  by  show- 
ing an  indorsement  to  a  third  person. 

But  it  is  said  that,  if  the  plaintiff  declare  on  the  note  (when  it  is  admitted  ho 
need  not  aver  tiiat  it  is  in  his  hands),  he  must,  if  the  plea  deny  the  note,  produce  it, 
and  so  give  evidence  that,  at  the  time  of  its  production  at  least,  it  is  his,  which 
aflFords  some  security  to  the  defendant  against  being  called  on  to  pay  a  third  person ; 
whereas,  if  there  was  an  issue  on  this  plea,  the  plaintiff  would  not  be  bound  to  pro- 
duce the  note,  and  he  might  oblige  the  defendant  to  pay  the  original  debt,  and  also 
the  note,  if  indorsed  to  the  indorsee.  But  then  it  is  also  true  that  the  defendant 
would  be  liable  to  the  same  inconvenience,  though  not  in  the  same  degree,  if  the 
plaintiff  had  replied  as  it  is  said  he  ought  to  have  done,  and  averred  his  readiness  to 
deliver  before  suit,  for  he  might  have  indorsed  the  bill  after  the  commencement  of 
the  suit,  or  even  after  the  replication  itself ;  so  that  the  course  of  pleading  proposed 
by  the  defendant  would  mitigate,  not  remove,  tlie  evil.  But  no  evil  will  arise  if  the 
defendant  plead,  what  he  must  always  practically  know,  that  the  note  has  been 
indorsed  over. 

For  these  reasons,  we  think  the  plea  is  bad ;  and  we  need  not  decide  whether 
it  is  bad  on  the  grounds  on  which  tlie  court  intimated  that  a  plea  somewhat  similar 
was  bad  in  the  ease  of  Crisp  v.  Griffiths,  —  probably  we  should  hold  it  good. 

Nor  need  any  thing  be  said  as  to  the  absence  of  the  averment  of  readiness  to 
deliver,  —  an  averment  which  is  never  introduced  into  any  declaration  or  replication ; 
though  the  case  of  Hansard  v.  Robinson  shows  that,  in  the  case  of  negotiable  securi- 
ties, the  party  liable  is  not  bound  to  pay  without  the  production  of  the  security. 
The  case  itself  was  that  of  a  negotiable  instrument  payable  to  bearer,  by  reason  of 
an  indorsement  in  blank ;  but,  on  referring  to  the  judgment,  it  appears  that  it  was 
meant  to  apply  to  all  cases  of  negotiable  instruments.  It  does  not,  however,  apply 
to  non-negotiable  bills  or  notes,  as  was  decided  by  the  Court  of  Queen's  Bench  in 
Wain  V.  Bailey,  10  Ad.  &  E.  616.  Judgment  far  the  plaintiff.] 

Conf.  Hughes  v.  Wheeler,  8  Cow.  77.  — Ed. 
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Ex  parte  BLACKBURNE. 
In  Chastcbet,  bbfokb  Lord  Eldon,  C,  December,  1804. 

[Reported  in  10  Vesey,  204.] 

Geoegb  and  Henry  Brown,  of  Liverpool,  being  indebted  to  the  pe. 
titioner  to  the  amount  of  £3,000,  for  goods  sold  and  delivered,  under 
an  agreement  for  payment  by  bills  at  three  months  after  date,  gave 
him  a  check  upon  their  bankers,  Caldwell  &  Co.,  of  Liverpool,  who 
drew  upon  their  correspondents  in  London,  Burton,  Forbes,  and 
Gregory,  a  bill  for  the  amount  of  three  months  after  date,  to  the  order 
of  the  petitioner.  The  bill  was  accepted ;  but,  before  it  became  due, 
commissions  of  bankruptcy  issued  against  the  acceptors,  the  drawers, 
and  the  Browns.  The  petitioner  proved  his  debt,  and  received  divi- 
dends under  the  commissions  against  the  aoceiJtors  and  the  drawers. 
Afterwards  he  offered  to  prove  a  debt  of  £3,000,  for  goods  sold  and 
delivered  under  the  commission  against  the  Browns,  exhibiting  the 
bill  as  a  security  for  that  debt ;  but,  the  bill  not  being  indorsed  by  the 
Browns,  the  commissioners  refused  to  admit  his  proof,  unless  he  would 
account  for  the  dividends  received  by  him  from  the  estates  of  the 
drawers  and  acceptors,  and  assign  the  future  dividends  in  respect  of 
the  bill.  The  petition,  therefore,  was  presented,  praying  that  the  pe- 
titioner may  be  at  liberty  to  prove  his  said  debt  of  £3,000  against  the 
estate  of  the  Browns,  without  delivering  up  the  bill,  or  making  over 
the  dividends  ;  and  that  he  may  receive  a  dividend  upon  such  sum  as 
shall  not  be  satisfied  out  of  the  estates  of  the  acceptors  and  drawers. 

Mr.  Romilly,  in  support  of  the  petition,  cited  Ex  parte  Dixon  be- 
fore Lord  Thurlow,  Ex  parte  Thomas  and  Ex  parte  Myers,  before 
Lord  Rosslyn,  in  these  bankruptcies. 

Mr.  Richards  and  Mr.  Cooke,  for  the  assignees.  The  last  decision 
upon  this  point.  Ex  parte  Rathbone,  before  Lord  Rosslyn,  in  these 
bankruptcies,  is  in  favor  of  the  assignees.  First,  the  petitioner  is 
bound  to  have  this  bill  considered  as  payment,  and  cannot  consider  it 
as  a  security.  Clark  v.  Mundal ;  The  Bank  of  England  v.  Newman ; 
Ex  parte  Taylor,  Aug.  7,  1795,  in  which  it  was  held  that,  if  a  bill  is 
taken  for  goods,  and  is  not  indorsed,  it  is  payment.  That  decision 
certainly  was  doubted  by  your  lordship  and  the  solicitor-general.  But 
the  principle  is  that  he  takes  the  bill,  meaning  to  abide  by  it,  and  can- 
not resort  back  to  the  other  remedy.  This  is  the  precise  case  put  by 
Lord  Holt  in  Clark  v.  Mundal.     There  was  no  contract  for  security. 

But,  secondly,  if  the  petitioner  is  not  bound  to  take  the  bill  as  pay- 
ment, he  must  rescind  the  transaction  altogether,  and  deliver  up  the 
bill,  according  to  the  opinion  of  Lord  Kenyon,  in  Puckford  v.  Max- 
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■well,'  that,  if  a  bill  turns  out  bad,  the  holder  may,  if  he  thinks  fit,  con- 
sider it  as  a  nullity.  But  he  cannot,  as  attempted  here,  consider  it  as 
a  security.     Not  taking  it  as  payment,  he  is  bound  to  return  it. 

Mr.  Homiliy,  in  reply.  Lord  Kenyon  means  a  bill  certain,  not  in 
the  abstract.  This  agreement  is  for  payment  by  bills  at  three  months, 
which  must  be  understood  good  bills. 

The  Lord  Chancelloe  Eldon.  I  take  it  to  be  now  clearly  set- 
tled that,  if  there  is  an  antecedent  debt,  and  a  bill  is  taken,  without 
taking  an  indorsement,  which  bill  turns  out  to  be  bad,  the  demand  for 
the  antecedent  debt  may  be  resorted  to.^  It  has  been  held  that,  if 
there  is  no  antecedent,  and  A  carries  a  bill  to  B  to  be  discounted,  and 
B  does  not  take  A's  name  upon  the  bill,  if  it  is  dishonored,  there  is 
no  demand,  for  there  was  no  relation  between  the  parties,  except  that 
transaction ;  and  the  circumstance  of  not  taking  the  name  upon  the 
bill  is  evidence  of  a  purchase  of  the  bill.'  In  a  sale  of  goods,  the  law 
implies  a  contract  that  those  goods  shall  be  paid  for.  It  is  competent 
to  the  party  to  agree  that  the  payment  shall  be  by  a  particular  bill. 
In  this  instance,  it  would  be  extremely  difficult  to  persuade  a  jury, 
under  the  direction  of  a  judge,  to  say  an  agreement  to  pay  by  bills 
was  satisfied  by  giving  bills,  whether  good  or  bad.  The  bills  were 
only  a  mode  of  paying  the  debt  of  £3,000.  If  they  are  not  paid,  the 
original  debt  arising  out  of  the  contract  for  goods  sold  and  delivered) 
remains.  It  is  clear  the  creditor,  still  holding  the  bills,  cannot  resort 
to  that  original  contract.  In  general  cases,  where  the  bill  is  not  paid, 
if  there  is  no  bankruptcy,  the  creditor  must  come  immediately  upon 
the  bill  dishonored,  saying  he  cannot  procure  payment,  and  desiring 
to  have  payment ;  and  then  he  might  maintain  an  action  for  goods 
sold  and  delivered.  There  may  be  cases  in  which  he  may  have  re- 
ceived part  of  the  money,  without  involving  the  difficulty  from 
giving  time  as  to  the  rest  of  it,  as  if  part  was  paid  before  it  was  due  : 
in  that  case,  if  no  time  was  given  for  payment  of  the  residue,  an  action 
for  goods  sold  and  delivered  would  lie  for  the  residue. 

As  to  the  cases  in  bankruptcy,  there  are  considerable  difficulties 
attending  all  the  transactions  in  such  a  case  as  this.  There  must  be 
some  mistake  in  Lord  Rosslyn's  order,  Me  parte  Myers ;  for,  to  the  ex- 
tent in  which  his  debt  was  paid,  he  could  not  possibly  prove,  but  only 
for  the  remainder.  On  the  other  hand,  if  you  are  to  go  under  the 
commission  against  the  man  who  bought  the  goods,  and  draw  out  20s. 
in  the  pound,  and  if  by  so  doing  you  bring  the  others  upon  the  bank- 

1  6  Term  Rep.  52. 

2  1  Cooke's  Bank.  Law,  124,  174,  5th  ed. ;  8th  ed.  by  Mr.  Roots,  147 ;  Ex  parte 
Rathbone,  Buck.  215;  3  Madd.  134  ;  Ex  parte  Hodgkinson,  19  Vesey,  291. 

s  See  Ex  parte  Shuttleworth,  3  Vesey,  368,  note  (a). 
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rupt,  it  is  hard ;  but,  though  hard,  it  may  not  be  unjust.  Lord  Thur- 
low  thought  it  also  unjust.  The  order  in  ^a: /(arte  Dixon  was  upon 
this  principle,  that,  if  the  holder  made  as  much  of  the  bill  as  he  could, 
it  was  not  competent  to  the  vendee  to  say  there  should  not  be  proof 
under  his  bankruptcy  for  the  residue  of  the  money.  His  lordship  al- 
lowed a  claim  upon  the  whole,  not  for  the  purpose  of  receiving  a  divi- 
dend upon  the  whole,  but  to  receive  such  sum  as  should  be  unpaid 
under  the  other  commission,  allowing  it  to  be  considered  as  a  nullity, 
so  far  as  it  was  a  nullity,  and  proof  for  the  residue.  The  ground  upon 
which  the  petition  in  Ex  parte  Rathbone  was  dismissed  must  have 
been  that  the  bill  was  received  in  discharge  and  satisfaction  of  the 
price,  in  this  sense,  that  it  was  to  be  the  payment,  and  the  only  mode 
of  payment. 

My  opinion  is  that  in  this  transaction  it  was  not  an  essential  part 
of  the  contract  that  he  who  received  the  bills  should  never  have  a 
demand  for  goods  sold  and  delivered,  if  the  bills  were  not  paid.  If 
this  case  does  not  fall  within  Ex  parte  Rathbone,  I  understand  Lord 
Thurlow's  order  to  be  one  that  ultimately  did  not  permit  proof  beyond 
what  remained  unpaid,  though  in  the  form  the  claim  was  for  the 
whole.     Lord  Thurlow's  order,  so  understood,  appears  to  me  the  best. 

Therefore,  let  a  claim  be  made,  and  the  dividends  reserved  for  the 
whole,  not  to  be  paid  until  it  is  seen  what  shall  be  paid  under  the 
other  commissions  ;  then  let  the  proof  be  for  the  difference  between 
what  is  so  paid  and  20s.  in  the  pound,  the  dividends  to  be  paid  upon 
that  residue.* 


BRIDGES  V.  BERRY. 
In  the  Common  Pleas,  July  9,  1810. 

\Repoi-ted  in  3  Taunton,  130.] 

This  action  was  brought  upon  two  bills  of  exchange  :  one  for  £117 
lis.  2d.  drawn  on  the  26th  of  October,  1809,  by  the  defendant,  at  two 
months'  date,  upon  one  Ivory,  payable  to  his  own  order  ;  the  other  for 
£119,  drawn  on  the  17th  July,  1809,  at  three  months'  date,  by  one  Box, 
upon  the  defendant,  and  accepted  by  him.  At  the  trial  of  this  cause, 
at  the  Middlesex  sittings  in  the  present  term  before  Mansfield,  C.  J., 
it  appeared  that,  a  few  days  after  the  bill  accepted  by  the  defendant 
had  become  due,  the  plaintiff  applied  to  him  for  payment,  and  that  the 
defendant,  confessing  his  inability  then  to  pay,  requested  further  time, 
and  indorsed  to  the  plaintiff,  and  lodged  in  his  hands,  the  bill  for  £117 

1  See  Bottomley  v.  NuttaU,  5  C.  B.  n.  s.  122.  —Ed. 
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lis.  2d.  as  a  security,  and  paid  him  in  cash  the  difference,  with  the 
interest  and  costs  of  the  former  bill.  When  this  bill  for  £117 
lis.  2c?.  became  due,  it  was  not  paid  by  the  acceptor  ;  but  no  notice  of 
the  non-payment  was  given  to  the  defendant,  the  drawer  of  that  bill. 
It  was  admitted  on  the  part  of  the  plaintiff  that  the  defendant  was 
discharged  from  the  latter  bill ;  but  it  was  insisted  that  he  continued 
liable  on  the  first  bill  for  £119.  On  the  part  of  the  defendant,  it  was 
contended  that  he  was  also  discharged  from  his  liability  to  pay  that 
bill;  and  the  judge,  being  of  that  opinion,  nonsuited  the  plaintiff, 
giving  leave  to  his  counsel  to  move  to  set  aside  the  nonsuit. 

Vaughan,  Serjt.,  now  moved  for  a  rule  to  show  cause  why  the  non- 
suit should  not  be  set  aside,  and  a  verdict  entered  for  the  plaintiff  for 
£119.  He  contended  that  although  the  plaintiff,  by  not  giving  notice 
of  the  non-payment  by  the  acceptor  of  the  bill  for  £117  lis.  2<^.,  had 
lost  his  remedy  thereon  against  the  defendant,  still  that  circum- 
stance did  not  preclude  him  from  suing  him  upon  the  first  bill ;  and  he 
cited  the  case  of  Warrington  v.  Furbor,^  where  it  was  held  that  in  an 
action  by  a  guarantee  for  money  paid  on  account  of  one  who  had 
bought  goods,  and  who,  having  accepted  a  bill  for  the  price,  had  failed 
to  pay  it  when  due  :  the  guarantee  was  n6t  obliged  to  give  evidence 
of  any  demand  of  payment  made  on  the  defendant  as  acceptor  of  the 
bill.  But  the  court  held  that  the  case  cited  did  not  apply.  Here  the 
defendant  had  first  given  a  bill  on  which  he  was  liable  as  acceptor ; 
and  then,  for  a  security,  he  had  delivered  to  the  plaintiff  a  bill,  on 
which  the  defendant  himself  had  a  right  to  sue  other  persons :  the 
plaintiff,  by  not  giving  him  due  notice  of  the  dishonor  of  the  last- 
mentioned  bill,  had  put  it  out  of  his  power  to  recover  what  was  due 
thereupon ;  and,  having  so  done,  he  shall  not  be  permitted  to  resort  to 
the  first  bill.  JRule  refused? 

1  8  East,  24. 

2  Phillips  V.  Phillips,  Ereem.  C.  C.  247 ;  Darrach  v.  Savage,  1  Show.  155 ;  Hill  v. 
Lewis,  Skin.  410  (semble) ;  Smith  v.  Wilson,  Andrews,  187,  228 ;  Denniston  v.  Im- 
brie,  8  Wash.  396;  Brown  v.  Cronise,  21  Cal.  386;  Green  v.  Cummins,  (Kentucky, 
Sept.  1878)  6  Reporter,  524;  Jennison  v.  Parker,  7  Mich.  355;  Phoenix  Co.  v.  Allen, 
11  Mich.  501 ;  13  Mich.  191 ;  Whitten  v.  Wright,  34  Mich.  92 ;  Stam  v.  Kerr,  31  Miss. 
199  ;  Snyder  v.  Finley,  Coxe,  48 ;  Brower  v.  Jones,  3  Johns.  230 ;  Jones  v.  Savage, 
6  Wend.  658;  Dayton  i>.  Trull,  23  Wend.  345;  Woodcock  v.  Bennet,  1  Cow.  711; 
Mehlberg  v.  Tisher,  24  Wis.  607,  accord. 

In  Gallagher  v.  Roberts,  2  Wash.  C.  C.  191 ;  McCrary  v.  Carrington,  35  Ala.  698, 
it  was  held  that  a  failure  to  exercise  the  usual  diligence  in  making  presentment 
and  giving  notice  of  dishonor  would  not  deprive  the  creditor  of  his  remedy  upon 
the  original  claim,  unless  his  laches  caused  actual  damage  to  the  debtor.  But  this 
view  is  not  to  be  supported.  In  Kephart  v.  Butcher,  17  Iowa,  240,  this  exceptional 
doctrine,  although  conceded  to  be  inapplicable  to  a  bill,  was  upheld  in  the  case  of 
a  note  indorsed  by  the  debtor  alone.  See  Hamilton  v.  Cunningham,  2  Brock.  350.  — 
Eo. 
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SWINYARD  AND  Others  v.  BOWES. 
In  the  King's  Bench,  Mat  2,  1816. 

[Reported  in  5  Maule  ^  Selwyn,  62.] 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non  assumpsit.  At 
the  trial  before  Bayley,  J.,  at  the  last  Kent  assizes,  the  case  was  this  : 
the  defendant  being  indebted  to  the  plaintiffs  for  materials  furnished 
for  the  building  of  a  mill,  and  one  Chesner  being  indebted  to  the 
defendant  for  the  building  of  the  said  mill,  Chesner  with  the  consent 
of  the  defendant  allowed  the  plaintiffs  to  draw  on  him  by  a  bill  for 
£126  payable  at  two  months  to  the  order  of  the  plaintiffs,  which  bill 
Chesner  accepted.  When  the  bill  became  due,  which  was  on  the  4th 
February,  1815,  it  was  presented  for  payment  and  dishonored,  but  not 
protested  or  noted ;  nor  was  any  notice  of  the  dishonor  given  to  the 
defendant  until  after  the  11th  February,  on  which  day  Chesner  became 
bankrupt.  The  defendant's  name  was  not  on  the  bill ;  and  it  was 
proved  that  Chesner  was  not  in  a  condition  between  the  4th  and  11th 
February  to  pay  the  bill.  It  was  objected  to  the  plaintiffs'  right  to 
recover,  that,  as  they  had  failed  to  give  notice  to  the  defendant  of  the 
dishonor  of  the  bill,  they  had  by  their  laches  made  the  bill  their  own, 
and  the  same  was  to  be  esteemed  a  complete  payment  of  the  debt, 
under  the  3  &  4  Anne,  c.  9,  §  7.  But  the  learned  judge  overruled  the 
objection,  for  that  notice  was  only  required  by  the  custom  of  mer- 
chants to  be  given  to  such  as  was  a  party  to  the  bill,  which  the  defend- 
ant was  not ;  nor  did  it  appear  that  he  had  suffered  any  damage  by 
reason  of  the  want  of  notice.     A  verdict  was  found  for  the  plaintiffs. 

Taddy  now  renewed  the  objection  upon  a  motion  to  set  aside  the 
verdict,  and  contended  that  the  object  of  the  above-cited  clause  of  the 
statute  was  to  compel  all  persons  who  received  a  bill  in  satisfaction  of 
a  former  debt  to  take  the  due  course  to  obtain  payment,  and  to  give 
notice  of  non-payment  to  the  person  from  whom  they  received  it, 
under  the  penalty  of  the  same  being  considered  complete  payment. 
That  the  statute  was  for  this  purpose  in  aid  of  the  law-merchant, 
which  already  provided  notice  to  such  as  were  parties  to  the  bill. 
And  he  referred  to  Bishop  v.  Rowe.^ 

LoED  Ellenboeough,  C.  J.  The  defendant  was  not  entitled  to 
notice,  because  he  was  not  a  party  to  the  bill.  The  statute  does  not 
require  notice  to  be  given  to  strangers;  and,  as  to  its  operating  to 
make  the  bill  complete  payment,  I  cannot  consider  that  the  bill  was 

I  3  M.  &  S.  362. 
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accepted  in  satisfaction  of  the  debt :  it  was  perfectly  collateral ;  if  it 
had  been  paid,  well ;  not  being  so,  the  debt  remains. 

Batlet,  J.  There  was  positive  evidence  by  Chesner  that  he  never 
could  have  paid  the  bill,  and  therefore  the  defendant  could  not  have 
suffered  for  want  of  notice. 

Per  Curiam.    Rule  refused} 


CAMIDGE  V.  ALLENBT, 
In  the  King's  Bench,  Hilary  Teem,  1827. 

[Reported  in  6  Bamewall  Sf  Cresswell,  373.] 

Assumpsit.  The  declaration  contained  counts  for  goods  sold  and 
delivered,  and  the  common  money  counts.  Plea,  non  assumpsit.  At 
the  trial  before  HuUock,  B.,  at  the  York  Lent  assizes,  1826,  a  verdict 
was  found  for  the  plaintiff  for  £24,  subject  to  the  opinion  of  this  court 
on  the  following  case  :  — 

This  action  was  commenced  to  recover  the  sum  of  £24  alleged  to  be 
due  from  the  defendant  to  the  plaintiff  for  a  quantity  of  corn  sold  and 
delivered  by  the  plaintiff  to  the  defendant  at  York,  in  the  morning  of 
Saturday  the  10th  day  of  December,  1825.  On  the  same  day,  at 
three  o'clock  in  the  afternoon,  the  defendant  delivered  to  the  plaintiff 
at  York,  and  the  latter  then  and  there  received  as  and  for  a  payment 
of  the  price  of  the  corn,  four  promissory  notes  for  £5  each,  and  four 
such  notes  for  £1  each,  of  the  bank  of  Messrs.  Dobson  and  Sons, 
bankers  at  Huddersfield,  in  the  county  of  York.  The  notes  were  in 
the  following  form,  and  the  defendant's  name  was  not  written  upon 
them. 
"  No.  HuDDEESFiELD,  Old  Bank  £5. 

"  I  promise  to  pay  the  bearer  on  demand  £5  value  received,  1st  day 
of  July,  1823. 

"  Entered,  &c.  For  John  Dobson  and  Sons. 

«£5.  W.  Dobson." 

At  eleven  o'clock  in  the  forenoon  of  the  same  10th  of  December, 
Dobson  and  Sons  stopped  payment,  having  on  the  same  morning  and 
up  to  that  hour  paid  'all  demands  made  upon  them.     They  never  after- 

1  Van  Wart  v.  WooUey,  8  B.  &  C.  439 ;  Goodwin  v.  Coates,  1  M.  &  Rob.  221 ; 
Hamilton  v.  Cunningham,  2  Brock.  350  (semble) ;  Gibson  v.  Toby,  63  Barb.  191 ; 
M'Lughan  v.  Bovard,  4  Watts,  308 ;  Ormsby  ».  Fortune,  16  S.  &  K.  302,  accord. 

See  Bisliop  v.  Kowe,  3  M.  &  Sel.  362. 

Conf.  the  eases,  supra,  p.  112,  note  1,  in  which  it  is  held  that  the  guarantor  of  a 
bill  or  note  is  liable  without  notice  of  dishonor,  unless  the  want  of  notice  has  caused 
him  to  suffer  actual  detriment.  —  Ed. 
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wards  resumed  their  payments,  and  shortly  afterwards  became  bank- 
rupts, and  the  plaintiff  never  received  any  part  of  the  amount  due  on 
the  notes.  Huddersfield  is  distant  from  York  about  forty  miles,  and 
from  Laythorn,  the  plaintiff's  residence,  fifty-two  miles.  At  the  time 
when  the  above  notes  were  paid  by  the  defendant  to  the  plaintiff, 
neither  of  them  knew  that  Dobson  and  Sons  had  stopped  payment  or 
were  insolvent.  The  plaintiff  never  circulated  the  notes,  nor  did  he 
ever  present  them  to  Dobson  and  Sons,  the  makers,  for  payment ;  but, 
on  Saturday  the  17th  of  the  same  month  of  December,  the  plaintiff 
required  the  defendant  to  receive  back  the  notes,  and  to  pay  him  the 
amount  of  them,  which  the  defendant  then  and  ever  since  has  refused 
to  do. 

Dodd,  for  the  plaintiff.  The  plaintiff  is  entitled  to  recover  the 
price  of  his  corn,  unless  he  has  by  laches  made  the  notes  his  own.  It 
will  be  contended  that  he  has  done  so :  first,  by  not  having  pre- 
sented the  notes  for  payment ;  secondly,  by  not  having  offered  to 
return  them  to  the  defendant  earlier  than  he  did.  But  presentment 
for  payment  was  not  necessary  in  this  case,  because  the  defendant  was 
not  a  party  to  the  notes,  and  cannot  under  the  circumstances  be 
damnified  by  the  neglect  to  present  them.  This  case  differs  from  the 
several  cases  where,  bankers'  notes  having  been  taken  before  the 
bankers  had  stopped,  presentment  has  been  held  to  be  necessary 
within  a  reasonable  time  after  taking  them.  Here  the  notes  were 
taken  after  the  bankers  had  stopped,  and  they  never  resumed  their 
payments.  The  defendant,  therefore,  cannot  have  been  prejudiced  by 
reason  of  the  notes  not  having  been  presented  for  payment.  If  an 
action  upon  the  notes  had  been  brought  against  the  bankers,  or  if  the 
defendant  had  been  an  indorser,  in  either  case  it  would  have  been 
necessary  to  aver  and  prove  presentment  for  payment.  But  here  the 
action  is  not  brought  upon  the  notes,  nor  is  the  defendant  a  party  to 
them,  and  therefore  he  cannot  insist  on  the  want  of  presentment  as  a 
defence  to  this  action.  The  distinction  seems  to  be  between  per- 
sons merely  passing  bills  or  notes  without  being  parties  to  them, 
and  drawers  and  indorsers  who  are  parties  to  them.  In  War- 
rington V.  Furbor,'  the  vendee  of  goods  having  accepted  a  bill  of 
exchange  for  the  price,  and  becoming  bankrupt  before  the  bill  was 
due,  it  was  held  that  a  guarantee  of  the  acceptance,  who  paid  the 
vendor  the  amount  of  the  bill  after  the  bankruptcy  of  the  vendee, 
might  recover  the  money  from  the  latter  without  proving  that  any 
presentment  was  made  to  the  acceptor  before  such  payment  by  the 
guarantee,  and  that  upon  the  ground  that  the  liability  not  being  upon 
the  bill  itself,  but  upon  the  guaranty,  a  presentment  to  the  bankrupt 

I  8  East,  242. 
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acceptor  was  unnecessary.  That  case  is  an  authority  to  show  that  a 
person  who  is  not  a  party  to  a  bill  cannot  complain  of  laches  or  want 
of  notice,  unless  it  has  done  him  an  actual  prejudice ;  and  Swinyard  v. 
Bowes  also  shows  that  a  person  who  is  not  a  party  to  a  bill  cannot 
complain  of  laches  in  not  giving  him  notice  of  dishonor  by  the 
acceptor,  as  he  might  do  if  he  were  a  drawer  or  indorser ;  and  Mur- 
ray V.  King  1  is  to  the  same  effect.  In  Phillips  v.  Astling,'^  the  want 
of  presentment  was  held  to  be  a  good  defence  to  an  action  brought 
upon  a  guaranty  given  for  the  price  of  goods  to  be  paid  for  by  a  bill ; 
but  this  was  on  the  ground  that  the  acceptor  at  the  time  when  the  bill 
became  due  was  solvent.  In  Holbrow  v.  Wilkins,'  the  plaintiif  sold 
goods  for  the  price  of  which  the  vendees  accepted  a  bill,  and  the 
defendant  guaranteed  half  the  amount ;  but  before  the  bill  was  duo 
the  vendees  became  insolvent,  of  which  the  defendant  was  then 
informed,  and  also  that  the  plaintiffs  looked  to  him  for  the  sum  which 
he  had  guaranteed.  The  bill  was  not  presented  for  payment ;  and,  in 
an  action  brought  against  the  defendant  as  guarantee,  it  was  held  that 
the  want  of  presentment  was  no  defence  to  the  action.  That  is  an 
authority  to  show  that,  in  an  action  against  a  guarantee  not  party 
,to  a  bill  or  note,  presentment  for  payment  is  unnecessary  when  the 
acceptor  or  maker  is  insolvent  at  the  time  the  bill  becomes  due. 
These  several  authorities  establish  that  the  want  of  presentment  is  no 
defence  in  this  action,  the  defendant  not  being  a  party  to  the  bill,  and 
not  being  actually  damnified  by  the  neglect  to  present.  The  defendant 
here  merely  passed  the  notes  to  the  plaintiff  in  payment  of  a  debt : 
he  did  not  transfer  them  to  the  plaintiff  as  indorsee ;  he  may  be  con- 
sidered, therefore,  in  the  light  of  a  mere  guarantee  of  the  debt.  As 
indorser,  he  would  have  been  liable  only  according  to  the  usage  and 
custom  of  merchants,  and  in  that  case  a  neglect  to  present  would  be 
a  breach  of  the  obligation  imposed  by  the  law-merchant  on  the  party 
taking  the  bill  to  do  all  that  is  necessary  to  obtain  payment  from  the 
acceptor,  and  to  give  due  notice  to  the  drawer  and  indorsers.  The 
statute  of  3  &  4  Anne,  c.  9,  §  7,  does  not  assist  the  defendant,  since 
its  terms  do  not  apply  to  notes  payable  to  bearer,  biit  to  bills  of 
exchange  only.  It  may  be  conceded  that,  if  the  bankers  had  not 
stopped  before  the  time  when  the  notes  ought  in  due  course  to  have 
been  presented,  the  holders  would  have  been  guilty  of  laches  by  not 
having  presented  them ;  but  here  the  bankers  had  stopped  even  at  the 
very  time  when  the  notes  were  paid  to  the  plaintiff.  Such  notes  pass 
from  hand  to  hand  like  cash,  and  it  would  be  highly  inconvenient  to 
require  every  person  taking  them  after  the  stoppage  of  a  bank  to  send 
them  from  any  distance  for  presentment,  when  such  presentment  has 
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become  by  the  stoppage  useless  and  nugatory.  Then,  as  to  the  second 
point,  there  could  be  no  legal  obligation  on  the  plaintiff  to  return  the 
notes  to  the  defendant  any  further  than  as  the  returning  of  them 
might  operate  as  notice  to  the  defendant  that  the  makers  had  refused 
payment.  It  was  the  bounden  duty  of  the  defendant  to  take  notice 
that  the  bankers  had  stopped  payment ;  for  a  person  who  passes 
bankers'  notes  to  another  must  be  considered  impliedly  to  undertake 
at  the  time  when  he  passes  them  that  the  makers  of  the  notes  are 
then  solvent  and  in  condition  to  pay  them ;  and,  if  they  are  not,  there 
is  a  breach  of  this  implied  guaranty.  The  fact  of  their  insolvency 
must  be  taken  to  be  a  matter  rather  within  the  knowledge  of  the 
party  passing  the  notes  than  of  the  person  receiving  them.  Notice  of 
non-payment  to  the  drawer  of  a  bill  is  required  on  the  presumption 
that  he  has  funds  in  the  hands  of  the  acceptor ;  and  notice  to  the 
indorser  is  required,  in  order  to  enable  him  to  take  his  remedy  over 
against  the  drawer ;  but  here  the  defendant  was  neither  drawer  nor 
indorser  of  the  notes.  There  is  no  ground  for  presuming  that  a  mere 
passer  of  bankers'  notes  has  any  funds  in  the  hands  of  the  bankers ; 
nor  has  he,  like  the  indorser  of  a  bill  or  note,  any  remedy  over  against 
a  third  party  on  the  instrument.  It  cannot  reasonably  be  presumed, 
therefore,  that  the  defendant  could  have  derived  benefit  from  having 
earlier  notice  of  the  dishonor  of  the  notes.  If  he  had  in  fact  sus- 
tained any  damage  by  reason  of  the  want  of  notice,  that  fact  should 
have  been  proved,  as,  for  instance,  if  he  had  paid  any  money  to  the 
bankers  after  the  stoppage,  without  setting  off  the  sum  due  on  the 
notes,  and  to  that  extent  he  would  be  entitled  to  be  indemnified ;  but 
here  he  has  sustained  no  such  damage. 

Cresswell,  contra.  By  the  statute  3  &  4  Anne,  c.  9,  §  7,  it  is  enacted 
"that  if  any  person  doth  accept  any  bill  of  exchange,  for  and  in  satis- 
faction of  any  former  debt,  the  same  shall  be  accounted  a  full  and 
complete  payment  of  such  debt,  if  such  person  accepting  any  such 
bill  for  his  debt  doth  not  take  his  due  course  to  obtain  payment  thereof 
by  endeavoring  to  get  the  same  accepted  and  paid."  Here  there  was 
a  former  debt,  the  notes  were  taken  for  that  debt,  and  the  plaintiff  did 
not  take  his  due  course  to  obtain  payment  thereof.  It  is  clear,  there- 
fore, that,  unless  bills  of  exchange  stand  upon  a  different  footing  from 
promissory  notes,  the  debt  for  which  the  notes  in  question  were  given 
has  been  satisfied.  But  since  the  statute  3  &  4  Anne,  c.  9,  there  is  no 
distinction  in  this  respect  between  a  promissory  note  and  a  bill  of 
exchange.  In  Bayley  on  Bills,  p.  171,  it  is  laid  down  that  the  receipt 
of  a  bill  or  note  implies  an  undertaking  from  the  receiver  to  every 
party  to  the  bill  or  note  who  would  be  entitled  to  bring  an  action  on 
paying  it  to  present  in  proper  time  the  one,  where  necessary,  for 
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acceptance,  and  each  for  payment ;  to  allow  no  extra  time  for  pay- 
ment, and  to  give  notice  without  delay  to  such  person  of  a  failure  in 
the  attempt  to  procure  a  proper  acceptance  or  payment.  This  is  the 
general  rule,  and  there  are  many  cases  where  it  has  been  held  that 
the  insolvency  of  the  drawer  and  acceptor  of  a  bill  of  exchange  does 
not  dispense  with  the  necessity  of  notice.  Russell  v.  Langstaffe,'  Howe 
V.  Bowes,^  Rohde  v.  Proctor.'  In  Esdaile  v.  Sowerby,*  the  insolvency 
of  the  drawer  and  acceptor,  and  the  knowledge  of  that  insolvency  by 
the  defendant,  was  held  not  to  dispense  with  the  necessity  of  a 
demand  of  payment,  and  notice  to  the  defendant  of  the  dishonor  of 
the  bill ;  and  it  was  there  said  that  notice  means  something  more 
than  knowledge,  because  it  was  competent  to  the  holder  to  give  credit 
to  the  maker.  From  this  it  would  seem  that  the  holder  of  a  bill  or 
promissory  note,  by  neglecting  to  present  it,  is  considered  as  giving 
a  new  credit  to  the  acceptor  or  maker ;  and  this  view  of  the  subject  is 
taken  by  Pratt,  C.  J.,  in  the  case  of  Moor  v.  Warren.  There  the 
defendant  at  two  o'clock  in  the  afternoon  gave  the  plaintiff  a  banker's 
note,  and  he  tendered  it  in  payment  the  next  morning  at  nine :  the 
banker  stopped  a  quarter  of  an  hour  before.  In  that  case,  Pratt,  C.  J., 
told  the  jury  that  the  loss  should  fall  on  tlie  defendant,  there  being 
no  laches  in  the  plaintiff,  who  had  demanded  the  money  as  soon  as  was 
usual  in  the  course  of  dealing,  and  that  keeping  the  note  till  next 
morning  could  not  be  eonstrued  giving  a  new  credit  to  the  banker ; 
and  the  jury  found  for  the  plaintiff.  And  in  Holme  v.  Barry  the  cir- 
cumstances were  the  same,  and  King,  C.  J.,  of  the  Common  Pleas,  gave 
a  similar  direction,  and  the  jury  found  accordingly.  But  it  follows 
from  these  cases  that  if  a  new  credit  had  been  given  the  loss  would 
have  fallen  upon  the  holder  of  the  instrument.  In  Cory  v.  Scott,  the 
rule  is  well  laid  down  that  notice  of  dishonor  must  be  given  to  all 
parties,  who,  upon  paying  the  bill  or  note,  would  be  entitled  to  a 
remedy  over  against  some  jjrior  party  ;  and,  in  Dennis  v.  Morrice,  Lord 
Kenyon  refused  to  receive  evidence  that  no  actual  damage  had  been 
sustained  from  the  neglect  to  give  notice.  Here  the  defendant,  upon 
taking  up  the  notes  in  question,  would  clearly  have  had  a  remedy  over 
by  action  against  Dobson  &  Co.  If,  then,  the  insolvency  of  the  maker 
does  not  render  notice  of  the  dishonor  unnecessary,  and  the  defend- 
ant according  to  the  general  rule  was  entitled  to  notice,  the  only 
remaining  question  is  whether  it  makes  any  difference  that  the  notes 
were  paid  away  by  him  after  Dobson  &  Co.  had  stopped  payment. 
There  is  no  case  precisely  in  point ;  but  in  principle  there  is  no  differ- 
ence between  this  case  and  Beeching  v. -,  where  it  appeared  that 

1  Doug.  514.  2  16  East,  112 ;  5  Taunt.  30. 

8  4  B.  &  C.  517,  *  11  East.  114. 


592  OAMIDGE   V.   ALLENBY.  [CHAP.   VHI. 

a  note  of  a  country  bank  was  given  in  payment  while  the  bank  con- 
tinued open,  but  before  the  time  allowed  by  the  law-merchant  for 
presentment  had  expired,  the  bank  failed,  yet  it  was  held  that  the 
holder  was  bound  to  present  the  note  for  payment  in  due  time,  and  by 
neglecting  to  do  so  made  it  his  own.  The  cases  of  Warrington  v. 
Furbor  and  Swinyard  v.  Bowes  are  wholly  inapplicable  :  there  the 
party,  relying  upon  the  want  of  notice,  was  unconnected  with  the 
instrument,  and  would  not  by  paying  it  have  acquired  any  remedy 
over  against  prior  parties. 

Baylet,  J.  I  think  that  the  defendant  in  this  case  is  entitled  to 
the  judgment  of  the  court.  One  short  observation  disposes  of  War- 
rington V.  Furbor  and  Swinyard  v.  Bowes,  the  authorities  cited  to 
show  that  it  was  not  necessary  in  this  case  to  prove  presentment  for 
payment.  In  those  cases,  the  person  insisting  on  the  want  of  present- 
ment was  not  a  party  to  the  bill;  but  here  the  defendant  was  a  party 
to  the  notes,  for  they  were  payable  to  the  bearer  on  demand,  and  he 
was  the  holder  of  them,  and,  when  such  notes  are  passed  from  hand  to 
hand,  the  person  taking  them  must  trace  his  right  through  the  former 
holder.  If  the  notes  had  been  given  to  the  plaintiff  at  the  time  when 
the  corn  was  sold,  he  could  have  had  no  remedy  upon  them  against 
the  defendant.  The  plaintiff  might  have  insisted  upon  payment  in 
money.  But,  if  he  consented  to  receive  the  notes  as  money,  they 
would  have  been  taken  by  him  at  his  peril.  If,  indeed,  he  could  show 
fraud  or  knowledge  of  the  maker's  insolvency  in  the  payer,  then  it 
would  be  wholly  immaterial  whether  they  were  taken  at  the  time  of 
sale  or  afterwards.  Here  the  notes  were  given  to  him  in  payment 
subsequently,  and  the  question  is  whether  they  operate  as  a  discharge 
of  the  debt  due  to  the  plaintiff  in  respect  of  the  corn.  The  rule  as 
to  all  negotiable  instruments  is  that,  if  they  are  taken  in  payment  of 
a  pre-existing  debt,  they  operate  as  a  discharge  of  that  debt,  unless 
the  party  who  holds  the  instrument  does  all  that  the  law  requires  to 
be  done,  in  order  to  obtain  payment  of  them.  Then  the  question  is, 
what  it  was  the  duty  of  the  plaintiff  to  do,  in  order  to  obtain  payment 
of  these  notes.  They  were  intended  for  circulation.  But  I  think 
that  he  was  not  bound  immediately  to  circulate  them,  or  to  send  them 
into  the  bank  for  payment ;  but  he  was  bound  within  a  reasonable  time 
after  he  had  received  them  either  to  circulate  them  or  to  present 
them  for  payment.  Now  here  it  is  conceded  that,  if  there  had  not 
been  any  insolvency  of  the  bankers,  the  notes  should  have  been  circu- 
lated or  presented  for  payment  on  the  Monday.  It  is  clear  that  the 
plaintiff  on  that  day  might  have  had  knowledge  that  the  bankers  had 
stopped  payment;  and  having  that  knowledge,  if  presentment  was 
unnecessary,  he  had  then  another  duty  to  perform.    In  consequence 
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of  the  negotiable  nature  of  the  instruments,  it  became  his  duty  to 
give  notice  to  the  party  who  paid  him  the  notes  that  the  bankers  had 
become  insolvent,  and  that  he  the  plaintiff  would  resort  to  the  defend- 
ant for  payment  of  the  notes,  and  it  would  then  have  been  for  the 
defendant  to  consider  whether  he  could  transfer  the  loss  to  any  other 
person,  for,  unless  he  had  been  guilty  of  negligence,  he  might  perhaps 
have  resorted  to  the  person  who  paid  him  the  notes.  That  party 
would,  however,  be  discharged,  if  he  received  no  notice  of  non-pay- 
ment, or  of  the  insolvency  of  the  bankers  till  a  week  after  he  had 
paid  them  to  the  defendant.  The  neglect,  therefore,  on  the  part  of 
the  plaintiff  to  give  to  the  defendant  notice  of  the  insolvency  of  the 
bankers,  may  have  been  prejudicial  to  the  defendant.  The  law 
requires  that  the  party  on  whom  the  loss  is  to  be  thrown  should  have 
notice  of  non-payment,  in  order  to  enable  him  to  exercise  his  judg- 
ment whether  he  will  take  legal  measures  against  other  parties  to  the 
bill  or  note.  Now,  here,  if  the  notes  had  been  returned  on  the  Tues- 
day to  the  defendant,  he  might  have  taken  steps  against  the  bankers, 
and  he  had  a  right  to  exercise  his  judgment  whether  he  would  do  so 
or  not,  although  they  had  stopped,  or  he  might  have  had  a  remedy 
against  the  person  who  had  paid  him  the  notes.  It  may  be  hard  in 
some  cases  that  the  entire  loss  should  fall  upon  any  one  individual ; 
but  it  is  a  general  rule  applicable  to  negotiable  instruments,  and  not 
to  be  relaxed  in  particular  instances,  that  the  holder  of  such  an  instru- 
ment is  to  present  promptly  or  to  communicate  without  delay  notice 
of  non-payment,  or  of  the  insolvency  of  the  acceptor  of  a  bill  or  the 
maker  of  a  note ;  for  a  party  is  not  only  entitled  to  knowledge  of 
insolvency,  but  to  notice  that  in  consequence  of  such  insolvency 
he  will  be  called  upon  to  pay  the  amount  of  the  bill  or  note.     The 

case  of  Beeching  v. is  an  answer  to  the  whole  of  the  argument 

for  the  plaintiff,  founded  upon  the  fact  that  the  notes  were  paid  away 
after  the  bank  had  stopped.  For  these  reasons,  I  am  of  opinion  that 
the  plaintiff  is  not  entitled  to  recover,  and  that  a  judgment  of  nonsuit 
ought  to  be  entered. 

HoLEOTD,  J.  I  think  that,  under  the  circumstances  of  this  case, 
the  plaintiff  is  not  entitled  to  recover.  The  notes  were  paid  by  the 
defendant  and  received  by  the  plaintiff  as  money  ;  and  having  been 
paid  and  received  as  money,  and  both  parties  being  innocent,  and  the 
notes  being  what  they  imported  to  be,  it  seems  to  me  that  they  must, 
according  to  the  case  of  Miller  v.  Race,  operate  as  payment.  But, 
without  deciding  that  the  plaintiff  was  debarred  in  the  first  instance 
from  electing  to  consider  them  either  as  negotiable  instruments  or  as 
money,  I  think  they  operated  as  payment,  and  that  the  plaintiff,  by  not 
taking  due  steps  to  obtain  payment,  lost  his  right  to  return  them  to 
VOL.  II.  38 
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the  party  from  whom  he  received  them ;  for,  although  bills  and  notes 
delivered  as  satisfaction  of  a  debt,  do  not  in  general  operate  as  a  satis- 
faction unless  they  turn  out  to  be  valuable,  yet  the  case  is  otherwise  if 
due  steps  are  not  taken  to  obtain  payment  from  the  party  who  is  in 
the  first  instance  bound  to  pay  them.  The  instruments  in  question 
are,  in  point  of  law,  promissory  notes,  and  therefore  due  diligence 
ought  to  have  been  used  to  obtain  payment ;  and,  if  payment  had  been 
refused,  notice  ought  to  have  been  given  of  that  refusal.  Now,  here 
the  notes  were  not  presented  for  payment.  It  is  true  that,  at  the  time 
when  the  plaintiff  ought  to  have  presented  them  for  payment,  the 
bankers  had  become  insolvent ;  but,  that  being  so,  the  plaintiff  ought 
then,  at  all  events,  to  have  given  notice  to  the  defendant  that  the 
bankers  had  become  insolvent,  and  that  he,  the  plaintiff,  therefore 
required  him,  the  defendant,  to  pay  them.  Not  having  done  so,  I 
think  the  plaintiff  is  not  entitled  to  recover. 

LiTTLEDALE,  J.  I  think  the  plaintiff  is  not  entitled  to  recover.  If 
the  notes  were  taken  as  negotiable  instruments,  then  they  were  taken 
subject  to  a  condition,  that  the  holder  would  do  all  that  was  required 
to  obtain  payment  in  that  case ;  and  they  ought  to  have  been  pre- 
sented for  payment  within  a  reasonable  time,  or  at  least  notice  of  the 
insolvency  of  the  bankers  ought  to  have  been  given  to  the  defendant. 
If  they  were  taken  as  money,  absolutely  and  without  any  condition, 
then  the  plaintiff  took  them  for  whatever  they  might  be  worth.  It 
would  be  otherwise  if  they  were  forged,  for  then  they  would  not  be 
what  they  purported  to  be  ;  but  here  they  were  what  they  purported 
to  be.  I  think  that  there  is  no  guarantee  implied  by  law  in  the  party 
passing  a  note  payable  on  demand  to  bearer,  that  the  maker  of  the 
note  is  solvent  at  the  time  when  it  is  so  passed.' 

Judgment  of  nonsuit? 


HENDERSON  v.  APPLETON. 

At  Chambeks,  befoke  Batlet  and  Hullock,  JJ.,'  July  23, 

1827. 

[Reported  in  Chitty,  Bills  (\Oth  ed.),  246,  note  4.] 

Assumpsit  for  goods  sold.  Plaintiff  sold  goods  to  defendant  at 
Denlington  market,  on  Monday,  12th  December ;  and,  on  account  of 

1  As  to  the  existence  of  an  implied  warranty  by  the  transferror  of  a  bank-note 
that  it  is  redeemable  at  the  time  of  transfer,  see  Rogers  v.  Langford,  1  Cr.  &  M.  640, 
642  ;  Timmins  v.  Gibbins,  18  Q.  B.  724,  726.  —  Ed. 

2  Rogers  v.  Langford,  1  Cr.  &  M.  637  [semUe)  ;  Guardians  v.  Greene,  1  H.  &  N.  884 
{semble),  accord.  -^  Ed. 

'  This  case  was  tried  in  the  Court  of  Pleas  at  Durham. 
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the  alarm  respecting  bankers,  it  was  agreed  that  the  payment  should 
not  be  made  till  the  Monday  following,  the  19th  December,  when  the 
parties  again  met  at  Denlington  market,  and  defendant  offered  several 
country  notes,  and  offered  plaintiff  the  choice,  and  he  selected  and 
took  two  £5  notes  of  Hutchinson's  Stockton  Bank,  and  in  the  evening 
went  home  to  Husworth.  By  the  course  of  the  post,  the  notes  could 
not  have  been  presented  at  the  bank  at  Stockton  till  Wednesday,  the 
21st  December.  It  was  proved  that  the  bank  paid  all  day  on  Satur- 
day, the  17th  December,  but  did  not  pay  on  Monday  or  afterwards, 
and  refused  to  pay  any  notes  after  Saturday.  On  Wednesday,  the 
21st,  the  plaintiff  met  the  defendant  at  Stockton,  and  offered  to  return 
or  exchange  the  same  with  the  defendant ;  but  he  refused,  saying  that 
the  bank  was  going  (meaning  paying)  on  Tuesday.  Verdict  for  plain- 
tiff. On  motion  for  a  new  trial,  Batlet,  J.,  said  he  believed  the 
ground  of  the  decision  in  Camidge  and  Allenby  was  that  the  notes 
should  be  deemed  a  payment,  unless  returned  in  a  reasonable  time ; 
and  that  the  plaintiff,  by  keeping  the  notes  a  week  after  he  heard  of 
the  stoppage,  without  notice  to  the  defendant,  had  precluded  himself 
from  recovery  ;  but  that  here  the  plaintiff  had  offered  to  return,  and 
the  defendant  had  refused  to  take  back  the  notes,  and  therefore  plain- 
tiff was  entitled  to  recover  ;  and  Hullock,  B.,  concurring,  the  rule  for 
a  new  trial  was  discharged.^ 

1  Eobson  V.  Oliver,  10  Q.  B.  704 ;  Magee  v.  Carmaek,  13  111.  289  ;  Frontier  Bank 
II.  Morse,  22  Me.  88 ;  Fogg  u.  Sawyer,  9  N.  H.  865 ;  Lightbody  v.  Ontario  Bank,  11 
"Wend.  1 ;  13  Wend.  101,  s.  c. ;  Westfall  v.  Braley,  10  Oh.  St.  188;  Wainwright  v. 
Webster,  11  Vt.  676  ;  Townsend  v.  Racine  Bank,  7  Wis.  185,  accord. 

In  Eobson  v.  Oliver,  supra,  Patteson,  J.,  delivered  the  following  opinion  ;  — 
"  Patteson,  J.  This  is  an  action  for  goods  sold  and  delivered.  The  fourth  plea 
is  that  the  defendants  gave  certain  promissory  notes,  payable  on  demand,  on  ac- 
count of  the  debt ;  and  that  these  notes  were  not  presented  either  at  Dover  or  in 
London  within  a  reasonable  time.  If  the  plea  rested  here,  it  would  be  good.  If  A 
gives  B  a  promissory  note  made  by  another  person  (not  his  own,  as  in  Price  v.  Price), 
payable  cither  on  demand  or  at  a  future  day,  and  the  note  is  taken  in  account,  B 
must  present  it  in  a  reasonable  time,  just  as  if  it  had  been  indorsed  to  him.  The 
replication  justifies  the  non-presentment,  on  the  ground  that  the  makers  of  the  notes 
at  Dover  were  insolvent  even  at  the  time  the  notes  were  so  given  in  account,  though 
the  fact  was  unknown  to  the  plaintiff :  it,  therefore,  did  not  come  to  the  plaintiff's 
knowledge  until  after  he  received  the  notes,  though  still  within  a  reasonable  time  for 
presentment ;  and  the  plaintiff,  within  a  reasonable  time  after  he  thus  knew  of  the 
fact,  offered  to  return  the  notes.  The  defendants  rejoin  that  the  plaintiff  did  not 
give  them  notice  of  the  insolvency  of  these  parties  within  a  reasonable  time  ;  that 
is,  they  admit  that  the  notice  was  in  a  reasonable  time  after  the  plaintiff  became 
cognizant  of  the  facts,  but  say  that  it  was  not  given  before  the  expiration  of  the  time 
for  presentment.  I  can  see  no  reason  for  this  being  necessary.  Suppose  these  notes 
had  been  sent  to  an  agent  at  Dover  for  presentment  at  Dover,  and  the  agent  had 
gone  there  with  a  view  to  present  them,  and  had  found  no  one  to  receive  them  :  this 
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ALDERSON   v.  LAKGDALE. 
In  thb  King's  Bench,  Mat  11,  1832. 

[Reported  in  3  Bametvall  $•  Adolphus,  660.] 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  defendant,  as 
drawer,  of  a  bill  of  exchange.  Count  for  goods  sold,  &c.  Plea,  general 
issue.  At  the  trial,  before  Lord  Tenterden,  C.  J.,  at  the  London  sit- 
tings after  Trinity  term,  1831,  it  appeared  that  the  bill  was  given  by 
the  drawer  to  the  indorsee  in  payment  for  goods  sold.  The  indorsee, 
after  the  bill  had  been  accepted,  altered  the  time  of  payment  mentioned 
in  it  from  four  to  three  months.  Lord  Tenterden  was  of  opinion  that, 
the  bill  being  thereby  vitiated,'  the  plaintiff  might  resort  to  the  original 
consideration,  and  recover  the  price  of  the  goods,  although  the  defend- 
ant might  have  a  cross  action  against  the  plaintiff  for  the  special  dam- 
age sustained  by  the  alteration  of  the  bill;  and  he  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  but  reserved  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained  for  that 
purpose, 

Kelly,  on  a  former  day  in  this  term,  showed  cause.  The  bill  having, 
by  reason  of  the  alteration,  become  wholly  null  and  void,  the  plaintiff 
was  remitted  to  his  original  rights,  and  may  recover  the  price  of  the 
goods  sold.  The  acceptor  of  a  bill  is  supposed  to  have  in  his  hands 
money  belonging  to  the  drawer,  and  the  latter  to  give  the  payee  an 
order  for  payment  of  that  money.  If  such  order  afterwards  becomes 
nugatory,  it  still  is  against  conscience  for  the  acceptor  to  retain  the 
money  of  the  drawer  ;  and  he  is  therefore  liable  in  an  action  for  money 
had  and  received.  A  bill  accepted  on  a  wrong  stamp  has  been  held  to 
be  no  payment  by  the  acceptor,  even  though  the  acceptor  would  have 

might  have  occurred  on  the  last  day  on  which  presentment  could  be  made,  and  too 
late  to  give  notice  to  the  defendants  until  that  time  had  elapsed.  On  the  whole, 
therefore,  the  replication  sufBciently  excuses  the  non-presentment.  If,  indeed,  time 
had  been  suffered  to  elapse  before  the  plaintiff  gave  notice  of  the  facts  to  the  defend- 
ants, the  case  would  have  been  very  different.  By  letting  such  time  elapse,  he 
would  have  rendered  the  notes  his  own  ;  and  the  maker's  insolvency  would  have 
made  no  difference.  The  limit  of  time  as  regards  the  notice  is,  not  that  it  must  be 
in  time  for  presentment,  but  that  it  must  be  within  a  reasonable  time  after  knowl- 
edge. And  the  notice  having  been  given  in  this  case  within  a  reasonable  time  after 
knowledge  distinguishes  it  from  Camidge  v.  AUenby,  which  was  decided  on  the 
ground  of  laches,  as  is  remarked  by  Bayley,  B.,  in  Henderson  u.  Appleton,  and  in 
Kogers  v.  Langford."  —  Ed. 

1  Tidmarsh  v.  Grover,  1  M.  &  S.  735 ;  Macintosh  v.  Haydon,  R.  &  M.  362 ;  Long 
V.  Moore,  3  Esp.  155,  n. 
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honored  it,  if  it  had  been  presented  in  time.^  The  parties  to  such  a 
bill  are  in  precisely  the  same  situation  as  they  were  before  it  was 
drawn.  Then,  if  the  drawer  of  a  bill  has  in  such  a  case  a  remedy 
against  the  acceptor,  surely  an  indorsee,  who  has  given  the  drawer 
value  for  the  bill,  must  have  a  remedy  against  the  latter  when  it  be- 
comes of  no  value.  He  is  then  in  the  same  situation  as  if  the  bill  had 
never  been  drawn,  and  is  entitled  to  recover  the  value  of  his  goods. 
There  is  no  express  authority  upon  this  point ;  but  it  may  be  inferred 
from  Pierson  v.  Hutchinson  that,  if  a  bill  be  lost  and  not  destroyed, 
there  can  be  no  remedy  in  respect  of  it  at  law,  unless  it  was  in  such  a 
state,  when  lost,  that  no  person  but  the  plaintiff  could  have  acquired  a 
right  to  sue  on  it.  Now,  here  the  bill  was  in  such  a  state  that  no  per- 
son could  have  acquired  that  right.  It  is  true  that  the  drawer  may 
be  prejudiced  in  his  remedy  against  the  acceptor  by  the  result  of  the 
alteration ;  but  in  this,  as  in  any  other  instance  of  special  damage  aris- 
ing from  that  circumstance,  an  action  on  the  case  may  be  maintained 
against  the  party  in  fault  for  the  amount  of  damage  really  sustained. 
A  different  rule  might  be  productive  of  great  injustice.  Suppose 
the  bill  accepted  for  the  accommodation  of  the  drawer,  or  in  part 
for  his  accommodation,  the  acceptor  having  received  but  a  small  part 
of  the  amount  of  the  bill.  In  the  first  case,  the  drawer  would  sustain 
no  injury  by  the  alteration  of  the  bill ;  and  yet,  if  the  indorsee  could 
not  resort  to  the  consideration,  he  must  lose  his  just  debt,  and  the 
drawer  escape  payment.  In  the  second  case,  if  an  acceptance  has 
been  given  for  £1,000,  when  £50  only  was  due,  the  drawer  will  have 
indorsed  the  bill  in  payment  of  a  debt  of  £1,000  at  the  expense  of  £50 
only. 

Piatt,  contra.  The  plaintiff,  by  altering  the  bill  in  a  material  part, 
has  rendered  it  of  no  value,  and  by  laches  made  it  his  own.  Now,  it 
is  well  established  that  in  such  a  case  the  bill  operates  in  satisfaction 
of  any  debt  for  which  it  was  originally  given.  That  applies  to  the 
present  action.  This  is  not  analogous  to  the  case  of  a  bill  drawn  on 
an  improper  stamp,  because  in  that  case  there  never  was  a  valid  bill  in 
existence.  Here  a  bill,  originally  valid,  was  rendered  void  by  the  act 
of  the  plaintiff.  It  is  not  correct  to  say  that  the  drawer  in  such  a  case 
has  always  his  remedy  left  against  the  acceptor.  An  acceptance  given 
in  satisfaction  of  a  claim  in  respect  of  which  no  action  can  be  main- 
tained —  as  to  a  physician  for  fees,  or  in  consideration  of  a  promise, 
not  in  writing,  to  pay  the  debt  of  another  —  may  be  enforced  ;  but,  if 
the  bill  be  destroyed,  the  remedy  is  wholly  lost.  Permitting  the  plain- 
tiff to  recover  in  this  action,  and  allowing  the  defendant  to  bring  a 
cross  action  for  the  special  damage  occasioned  by  the  destruction  of 

1  Wilson  V.  Vysar,  4  Taunt.  288. 
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the  bill,  would  lead  to  a  multiplicity  of  suits  in  the  same  matter,  which 
the  law  discourages.  Cur.  adv.  vuU. 

Lord  Tenteeden,  C.  J.,  now  delivered  the  judgment  of  the  court, 
and,  after  stating  the  facts  of  the  case,  proceeded  as  follows  :  — 

In  this  case,  we  have  come  to  the  conclusion  that  the  opinion  which 
I  expressed  at  the  trial,  namely,  that  the  plaintiff  was  entitled  to  re- 
cover on  the  count  for  goods  sold,  cannot  be  supported.  It  is  perfectly 
clear  that  a  bill  of  exchange  will  operate  as  a  satisfaction  of  a  preceding 
debt,  if  the  holder  make  it  his  own  by  laches,  —  as  by  not  presenting 
it  for  payment  when  due.  IIere>  we  think  that  the  plaintiff,  by  alter- 
ing the  bill  in  a  material  part,  made  it  his  own  as  against  the  defend- 
ant, and  caused  it  to  operate  as  a  satisfaction  of  the  debt  for  which  it 
was  originally  given.  Allowing  the  plaintiff  to  recover  the  value  of 
the  goods  in  this  action,  and  the  defendant  to  bring  a  cross  action  for 
the  special  damage  sustained  by  reason  of  the  destruction  of  the  bill, 
would  lead  to  a  multiplicity  of  actions,  which  is  against  the  policy  of 
the  law.  For  these  reasons,  we  are  of  opinion  that  the  rule  for  enter- 
ing a  nonsuit  must  be  made  absolute.  Mule  absolute. 


ATKIlSrSON  V.  HAWDON. 
In  the  King's  Bench,  January  27,  1835. 

[Reported  in  2  Adolphus  Sr  Ellis,  628.] 

Assumpsit  by  drawer  against  acceptor  of  a  bill  of  exchange  stated 
to  have  been  made  on  the  28th  of  December,  1833,  for  £19,  payable 
to  plaintiff  two  months  after  date.  Counts  for  goods  sold  and  deliv- 
ered, and  on  an  account  stated.  First  plea,  to  the  first  count :  that  the 
defendant  did  accept  the  said  supposed  bill  of  exchange,  but  that  the 
same,  when  he  accepted  it,  was  dated  on  a  certain  day  other  than  the 
day  in  that  behalf  in  the  declaration  mentioned,  viz.  the  30th  of  De- 
cember, 1833;  and  that  the  plaintiff,  after  the  defendant  accepted  the 
said  bill,  and  after  the  same  had  been  issued  and  complete,  viz.  on, 
&c.,  without  the  privity  or  assent  of  the  defendant  in  that  behalf,  and 
without  the  said  bill  being  restamped,  altered  the  said  bill  in  a  mate- 
rial part,  viz.  by  altering  the  day  of  the  date  thereof  from  the  said 
30th,  &c.,  to  the  28th  day  of  December,  1833.^  Verification.  Second 
plea,  as  to  the   alleged  cause  of  action  in  respect  of  goods:   that 

1  See  Cock  v.  Coxwell,  2  Cro.  M.  &  R.  291. 
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after  the  making  of  the  promise  in  respect  of  that  cause  of  action,  and 
before  the  commencement  of  this  suit,  viz.  Dec.  30th,  1833,  an  account 
was  stated  between  the  plaintiff  and  defendant  of  and  concerning  the 
last-mentioned  cause  of  action ;  and  upon  that  occasion  the  defendant 
was  found  indebted  to  the  plaintiff  in  the  sum  of  £19,  for  which  sum 
the  plaintiff,  on  the  last-mentioned  day,  made  his  bill  of  exchange, 
payable  to  the  plaintiff  or  order,  two  months  after  date,  and  directed 
to  the  defendant,  who  accepted  the  same  for  and  on  account  of  the 
said  £19  so  due  and  owing  from  him  to  the  plaintiff.  Verification. 
Third  plea,  as  to  the  account  stated,  non  assumpsit. 

Replication,  as  to  the  second  plea,  that  although  true  it  is  that  the 
defendant  was  found  to  be  in  arrear  and  indebted  to  the  plaintiff  in 
the  sum  of  £19,  and  that  the  plaintiff  did  make,  and  the  defendant 
did  accept,  the  bill  of  exchange  in  the  second  plea,  mentioned  on  ac' 
count  of  that  sum  in  manner  and  form,  &c.,  nevertheless  the  plaintiff 
saith  that  before  the  commencement  of  this  suit  the  said  bill  of  ex- 
change in  the  said  second  plea  mentioned  became  due,  and  the  defend- 
ant did  not  then,  or  at  any  other  time  before  or  since  the  said  bill 
became  due,  and  before  the  commencement  of  this  suit,  pay  the  said 
sum  of  money  in  the  said  bill  of  exchange  mentioned,  or  any  part 
thereof.    Verification.    As  to  the  rest  of  the  declaration,  nolle  prosequi. 

Rejoinder.  That  after  the  defendant  had  accepted  the  said  bill  in 
the  said  second  plea  mentioned,  and  after  the  same  had  been  issued 
and  complete,  viz.  on  the  30th  of  December,  1833,  he,  the  plaintiff, 
without  the  privity  or  assent  of  the  defendant  in  that  behalf,  and  with- 
out the  said  bill  being  restamped,  altered  the  said  bill  in  a  material 
part,  viz.  by  altering  the  day  of  the  date  thereof  to  the  28th  of  De- 
cember, 1833.     Verification.     General  demurrer  and  joinder. 

Busby,  in  support  of  the  demurrer.  The  rejoinder  is  no  answer  to 
the  replication.  The  bill  being  altered  in  a  material  respect  by  the 
plaintiff,  one  of  the  original  parties  to  the  instrument,  he  was  remitted 
to  the  debt  in  consideration  of  which  it  was. given.  Sutton  w.  Toomer.* 
It  has,  indeed,  been  decided  that,  in  consequence  of  a  bill  being  al- 
tered, the  holder's  remedy  for  his  debt  was  altogether  gone.  Alder- 
son  V.  Langdale.  But  there  the  defendant  w&s  the  drawer ;  and  the 
plaintiff,  who  had  altered  the  bill,  was  an  indorsee.  He,  by  such  al- 
teration, had  deprived  the  drawer  of  his  remedy  against  the  acceptor, 
and  could  not  therefore  sue  the  drawer  upon  the  original  considera- 
tion. But  here  the  parties  are  drawer  and  acceptor  :  the  acceptor  is 
not  put  in  any  worse  situation  by  the  destruction  of  the  bill ;  and,  it 
not  being  paid,  there  is  no  reason  that  the  drawer  should  not  recover 

1  7  B.  &  C.  416. 
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for  the  original  debt.  Besides,  the  rejoinder  does  not  show  when  the 
alteration  took  place :  it  may  have  been  after  the  bill  was  due  and 
dishonored. 

Wightman,  contra.  The  distinction  between  a  drawer  and  an  ac- 
ceptor sued  upon  a  vitiated  bill  must  be  admitted ;  and  the  rejoinder 
is,  therefore,  bad.  But  the  replication  is  also  bad.  It  merely  alleges 
that  the  bill  mentioned  in  the  second  plea  became  due,  and  the  defend- 
ant did  not  pay  it.  No  particular  laches  is  imputed.  Taking  the 
case  upon  the  statement  In  the  replication,  it  does  not  appear  that  the 
plaintiff  still  holds  the  bill :  indeed,  it  maybe  presumed  that,  if  he  did, 
he  would  sue  upon  it.  Then,  if  the  bill  is  indorsed  and  outstanding, 
and  the  defendant  liable  to  be  called  upon  by  the  holder,  the  plaintiff 
cannot  resort  to  the  original  consideration.  [Lord  Denman,  C.  J. 
This  objection  should  have  been  specially  pointed  out.] 

Per  Curiam}    Judgment  for  the  plaintiff? 


SARD  V.  RHODES. 
In  the   Excheqtjbk,  Hilary  Teem,  1836. 

[Beported  in  1  Meeson  Sf  Welsby,  153.] 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange  for  £43,  drawn 
by  one  George  Parish,  payable  three  months  after  date  to  his  own 
order,  and  by  him  indorsed  to  the  plaintiff. 

To  this  count  the  defendant  pleaded,  fourthly,  that  before  the  said 
bill  became  due,  he  accepted  the  said  bill  for  the  accommodation  of 
the  said  George  Parish,  and  that  there  never  was  any  consideration  or 
value  for  such  acceptance,  or  for  the  defendant's  payment  of  the  said 
bill,  or  any  part  of  the  amount  thereof,  whereof  the  plaintiff  had 

1  Lord  Denman,  C.  J.,  Littledale,  Williams,  and  Coleridge,  JJ. 

2  Sutton  V.  Toomer,  7  B.  &  C.  416;  Warren  v.  Layton,  3  Harring.  404  ;  Vogle  v. 
Ripper,  34  111.  100 ;  Krause  v.  Meyer,  32  Iowa,  566  ;  Hervey  v.  Harvey,  15  Me.  357  ; 
Morrison  v.  Welty,  18  Md.  169 ;  Hunt  v.  Gray,  35  N.  J.  227 ;  Merrick  v.  Boury,  4  Oh. 
St.  60;  Matteson  «.  Ellsworth,  33  Wis.  488,  accord. 

But  the  fraudulent  alteration  of  a  negotiable  security  by  the  liolder  will  bar  his 
riglit  to  recover  on  the  original  consideration.  Martendale  w.  FoUet,  1  N.  H.  95; 
Smith  V.  Mace,  44  N.  H.  653 ;  Clute  v.  Small,  17  Wend.  238 ;  Kennedy  v.  Crandell, 
3  Lans.  1 ;  Meyer  v.  Huneke,  55  N.  Y.  412  (semble) ;  Booth  v.  Powers,  56  N.  Y.  22 
[semble). 

Conf.  White  v.  Haas,  32  Ala.  430 ;  Wheelock  v.  Freeman,  13  Pick.  165;  Bigelow 
V.  Stilphens,  35  Vt.  521.  — Ed. 
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notice  ;  and  that  after  the  said  bill  became  due,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  first  day  of  August,  1835,  the 
said  George  Parish  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  the  plaintiff,  or  order,  £44,  divers,  to  wit,  six 
weeks  after  date ;  and  then  delivered  the  said  note  to  the  plaintiff  in 
full  satisfaction  and  discharge  of  the  said  bill  and  the  said  cause  of 
action  in  the  said  first  count  mentioned  ;  and  the  plaintifi"  then  ac- 
cepted and  received  the  said  note  in  full  satisfaction  and  discharge  of 
the  said  bill  and  the  said  cause  of  action  in  the  first  count  mentioned ; 
and  this  the  defendant  is  ready  to  verify,  &c. 

Replication.  That  although  true  it  is  that  the  said  George  Parish 
did  make  and  deliver  to  the  plaintiff  the  said  promissory  note  in  that 
plea  mentioned  in  full  satisfaction  and  discharge  of  the  said  bill  and 
the  said  cause  of  action  in  the  said  first  count  mentioned,  yet  the 
plaintiff  avers  that  the  said  promissory  note  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  at  a  day  long  since  elapsed, 
to  wit,  the  15th  of  September,  1835  ;  and  that  the  said  promissory 
note  still  remains  in  the  hands  of  the  plaintiff  wholly  unpaid  and  un- 
satisfied ;  and  this  he,  the  said  plaintiff,  is  ready  to  verify,  &c. 

Demurrer,  assigning  the  following  causes :  that  it  is  admitted  by 
the  replication  that  the  plaintiff  took  and  received  the  said  promissory 
note  from  the  said  George  Parish  as  aforesaid,  with  notice  that  the 
defendant  had  accepted  the  said  bill  in  the  first  count  mentioned  for 
the  accommodation  of  the  said  George  Parish,  and  without  considera- 
tion or  value,  as  in  the  said  fourth  plea  alleged  ;  and  also  that  the  said 
George  Parish  made  and  delivered  the  said  note  to  the  plaintiff,  and 
he  took  the  same,  not  merely  on  account  or  in  payment  of  the  said  bill 
in  the  declaration  mentioned,  but  in  full  satisfaction  and  discharge 
thereof,  and  of  the  cause  of  action  in  the  said  first  count  mentioned ; 
nevertheless,  the  plaintiff  hath  stated,  and  attempted  in  answer  to  the 
said  fourth  plea  to  put  in  issue,  a  matter  immaterial  to  the  decision  of 
this  cause  in  regard  to  the  said  fourth  plea ;  that  is  to  say,  that  the 
said  note  hath  not  been  honored  by  the  said  George  Parish,  and  is  un- 
paid ;  whereas,  if,  as  is  admitted,  the  said  note  was  taken  absolutely  in 
satisfaction  and  discharge  of  the  said  cause  of  action  in  the  first  count 
mentioned,  the  defendant's  liability  on  the  said  bill  could  not  revive 
upon  the  dishonor  of  the  said  note ;  and  the  note  of  a  third  person 
may  be  an  absolute  discharge  and  extinguishment  of  the  claim  upon  a 
bill  of  exchange  ;  and  also  for  that  it  is  not  alleged  in  the  replication 
that  the  said  promissory  note  bepame  due  or  was  dishonored  before 
the  commencement  of  this  suit,  or  was  then  in  the  plaintiffs  hands ;  or 
that  the  said  George  Parish  was  ever  requested  to  pay  the  same  ;  or 
that  the  same  was  presented  for  payment ;  or  that  the  defendant  had 


602  SAED  V.   RHODES.  [CHAP.  Tin. 

any  notice  of  its  non-payment,  or  was  after  the  dishonor  of  the  said 
note  requested  to  pay  the  amount  of  the  said  bill. 

Joinder  in  demurrer. 

In  the  margin  of  the  demurrer-book,  it  was  stated  that  the  causes  of 
demurrer  are  those  assigned,  and  chiefly  that  the  non-payment  of 
Parish's  note,  taken  in  satisfaction,  did  not  revive  the  defendant's  lia- 
bility ;  and  that  it  was  not  alleged  that  the  note  became  due  before 
the  action  was  commenced. 

Thesiger,  in  support  of  the  demurrer,  was  stopped  by  the  court,  who 
called  upon  — 

T.  W.  Tyndale,  contra,  who  objected  to  the  sufficiency  of  the  plea, 
and  contended  that  it  was  no  answer  to  the  action  ;  that  though  the 
defendant  had  given  a  note  to  the  plaintiff  in  satisfaction  of  the  bill, 
yet  the  note  having  subsequently  been  dishonored,  it  did  not  amount 
to  an  absolute  discharge  of  the  defendant's  liability  on  the  bill. 
[Paekb,  B.  It  appears  that  the  note  was  for  a  larger  amount.]  It  is 
submitted  that  it  was  given  as  a  collateral  security.  He  referred  to 
Richardson  v.  Rickman.^ 

LoKD  Abingee,  C.  B.  This  is  a  plea  in  accord  and  satisfaction,  and 
the  consideration  is  complete.  The  plaintiff  admits  by  the  replication 
that  he  took  it  in  full  satisfaction  and  discharge  of  the  bill. 

Paeke,  B.  The  note  is  in  the  plaintiff's  hands  overdue  and  unpaid, 
and  he  may  sue  upon  it.  It  is  averred  to  have  been  accepted  in  full 
satisfaction  and  discharge  of  the  bill.  The  plaintiff,  therefore,  takes  it 
for  better  or  worse.  This  is  not  like  the  case  of  Kearslake  v.  Morgan, 
where  it  was  admitted  that  the  non-payment  of  the  note  when  due, 
there  being  no  laches  on  the  part  of  the  plaintiff,  would  revive  the 
remedy  on  the  original  debt,  for  there  it  was  averred  that  the  indorse- 
ment was  "  for  and  on  account  "  of  the  original  debt.  If  it  had  been 
averred  here  that  the  promissory  note  was  given  for  and  on  account  of 
the  bill,  it  might  have  been  different. 

Tyndale  then  obtained  leave  to  amend  on  payment  of  costs. 

Leave  to  amend  accordingly? 

1  Cited  5  T.  R.  517. 

2  Thompson  v.  Pereival,  5  B.  &  Ad.  925;  Lewis  v.  Lyster,  2  C.  M.  &K.  704;  Evans 
V.  Drumniond,  4  Esp.  89 ;  Reed  v.  White,  5  Esp.  122 ;  Sheehy  v.  Mandeville,  6  Cranch, 
263 ;  Harris  w.  Lindsay,  4  Wash.  C.  C.  271 ;  In  re  Morrill,  2  Sawyer,  35S ;  Risher  v. 
Frolic,  1  Woods,  92;  Abercrombie  v.  Mosely,  9  Port.  145;  Anderson  v.  Hensliaw, 
2  Day,  272 ;  Bonnell  v.  Chamberlin,  26  Conn.  487  ;  Stone  v.  Chamberlin,  20  Ga.  259 ; 
Moseley  «.  Floyd,  31  Ga.  564;  White  v.  Jones,  38  111.  159;  Buriington  Co.  v.  Green, 
22  Iowa,  608;  Smith  v.  Young,  11  Bush,  393;  White  v.  McDowell,  4  La.  An.  543; 
Burchard  v.  Frazer,  23  Mich.  224;  Keough  v.  McNitt,  6  Minn.  613;  Lear  v.  Fried- 
lander,  45  Miss.  659 ;  Randlet  v.  Herren,  20  N.  H.  102 ;  Arnold  v.  Camp,  12  Johns. 
409;  Frisbie  v.  Lamed,  21  Wend.  450;  Roberts  v.  Fisher,  53  Barb.  69;  Millerd  i). 


SECT.  in.J  SIBEEE  V.  TEIPP.  603 


SIBREE  V.  TRIPP. 
In  the  Exchequer,  Januart  15, 16,  1846. 

[Reported  in  15  Meeson  §•  Welsh/,  23.] 

Assumpsit.  The  first  count  was  upon  a  promissory  note  for  £50 ; 
the  second  and  third  counts  were  for  money  had  and  received,  and  on 
an  account  stated,  the  sum  laid  in  each  of  them  being  £1,000. 

The  defendant  pleaded  (with  non  assumpsit  and  other  pleas) ,  fifthly, 
as  to  the  sum  of  £500,  parcel  of  the  sum  in  the  second  and  last  counts 
mentioned,  that  the  account  stated  in  the  last  count  was  stated  of  and 
concerning  the  said  sum  of  £500,  parcel,  &c.,  in  the  said  second  count 
mentioned,  and  no  other  ;  that,  after  the  said  causes  of  action  as  wfoie- 
said  arose,  the  plaintiff  commenced,  in  the  Tolzey  Court  of  Bristol, 
an  action  of  debt  against  the  defendant,  for  the  recovery  of  the  said 
sums  of  £500  and  £500;  that  the  defendant  disputed  the  said  sup- 
posed debt,  and  denied  that  he  owed  or  was  liable  to  pay  the  same, 
or  that  the  plaintiif  could  recover  it ;  and  thereupon,  to  terminate 
the  said  dispute  and  difference,  and  the  claim  and  demand  of  the 
plaintiff  in  the  said  debt  and  action,  and  finally  to  determine  the  said 
action,  the  plaintiff  and  defendant  agreed  that  the  said  action  should 
be  settled  by  the  defendant  making  and  delivering  to  the  plaintiff 
three  promissory  notes  in  writing,  by  which  the  defendant  should 
promise  to  pay  to  the  plaintiff,  or  order,  the  sums  of  £125,  £125,  and 
£50  respectively,  and  that  the  plaintiff  should  accept  and  receive  the 
same  in  full  satisfaction  and  discharge  of  the  said  sums  of  £500  and 
£500,  and  all  damages  and  costs,  and  that  the  plaintiff  should  dis- 
continue the  said  action.  Averment,  that  the  defendant  made  and 
delivered  to  the  plaintiff  the  said  three  promissory  notes,  and  that  the 
plaintiff  accepted  the  same  in  full  satisfaction  and  discharge  of  the 
said  sums  of  £500  and  £500  and  the  damages  and  costs,  &c.  Veri- 
fication. 

Thorn,  56  N.  Y.  402 ;  Hart  v.  Boiler,  15  S.  &  R.  162 ;  Seltzer  v.  Coleman,  32  Pa.  493; 
Wilbur  V.  Jernegan,  11  R.  I.  113  ;  Union  Bank  y.  Smiser,  1  Sneed,  501 ;  Robinson  v. 
Hurlburt,  U  Vt.  115;  Blair  v.  Wilson,  28  Grat.  165;  Davenport  v.  Schram,  9  Wis. 
119,  accord. 

Tayler  v.  Baker,  5  Mod.  136;  12  Mod.  86,  ».  c.  [overruled),  contra. 

In  Cole  ».  Sackett,  1  Hill,  516;  Way  dell  v.  Luer,  5  Hill,  448;  Parrott  v.  Colby, 
6  Hun,  67 ;  .Jagger  Co.  v.  Walker,  43  N.  Y.  Sup'r  Ct.  275 ;  Lazier  v.  Nevin,  3  W.  Va. 
622,  it  was  held  that  a  debtor's  own  note  could  not  work  a  satisfaction  of  his  debt. 
But  see  Waydell  v.  Luer,  3  Den.  410 ;  Livingston  v.  RadcJifE,  6  Barb.  201 ;  Neff  ». 
Clute,  12  Barb.  466.  -  Ed. 
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Replication,  that  no  such  agreement  was  ever  made  modo  et  forma, 
&c. ;  on  which  issue  was  joined. 

The  Lord  Chief  Baron  Pollock  was  of  opinion  that  the  plea  was 
proved,  and  accordingly  directed  a  verdict  for  the  defendant  on  that 
issue.* 

JBuU  obtained  a  rule  to  show  cause  why  there  should  not  be  judg- 
ment for  the  plaintiff,  notwithstanding  the  verdict  on  the  above  issue. 

Jerins  and  Hoggins  now  showed  cause. 

Butt  and  Taprell,  in  support  of  the  rule. 

This  plea  is  substantially  bad,  and  the  plaintiff  is  therefore  entitled 
to  judgment  wo«  obstante  veredicto.  The  plea  confesses  a  debt,  and 
seeks  to  avoid  it  by  an  alleged  accord  and  satisfaction ;  but  in  truth  it 
is  a  mere  plea  of  a  promise  to  pay  a  smaller  sum  of  money  in  satisfac- 
tion of  a  larger,  which,  according  to  all  the  authorities,  is  no  answer  to 
the  declaration.  If  it  had  been  a  gift  of  a  chattel  in  satisfaction,  that 
would  have  been  different.  It  is  true  the  plea  states  the  debt  to  have 
been  disputed  on  the  former  occasion,  but  that  cannot  destroy  the 
effect  of  the  present  admission  of  it.  To  make  the  plea  a  good 
answer,  it  ought  to  have  averred  that  there  was  an  alleged  debt  or 
a  mere  disputed  claim :  as  it  stands,  the  averment  of  the  debt  being 
disputed  is  idle  and  immaterial.  On  this  part  of  the  case,  they  cited 
Com.  Dig.,  "  Action  on  the  Case,"  F.  8  ;  Cumber  v.  Wane,^  Heath- 
cote  V.  Crookshanks,'  Fitch  v.  Sutton,*  Greenwood  v.  Ledbitter,^  Thomas 
V.  Heathorn,'  Down  v.  Hatcher,''  and  Newhall  v.  Holt.' 

Pollock,  C.  B.  The  other  part  of  the  rule  is  to  enter  judgment 
for  the  plaintiff  non  obstante  veredicto,  on  the  ground  that  the  giving 
of  these  notes  could  not  in  point  of  law  be  a  satisfaction  of  a  liquidated 
claim  for  a  larger  amount.  If  the  case  of  Cumber  v.  Wane  were  law, 
and  a  binding  authority  upon  us,  undoubtedly  we  could  not  come  to  a 
conclusion  in  favor  of  the  defendant.  That  case  was  one  of  assumpsit 
for  £15,  to  which  the  defendant  pleaded  that  he  gave  the  plaintiff  a 
promissory  note  for  £5  in  satisfaction,  and  that  the  plaintiff  received 
it  in  satisfaction  ;  and  it  was  held,  on  writ  of  error,  after  judgment  for 
the  plaintiff,  that  the  plea  was  ill.  It  does  not  appear  from  the  report 
whether  the  note  was  payable  presently,  or  whether  it  was  negotiable 
or  not.  The  facts  are  not  suflJciently  stated  to  make  it  a  binding 
authority.  Pratt,  C.  J.,  says,  in  delivering  the  judgment  of  the  court : 
"  As  the  plaintiff  had  a  good  cause  of  action,  it  can  only  be  extin- 

1  The  statement  of  the  evidence  has  been  omitted,  and  only  so  much  of  the  case 
is  given  as  relates  to  the  motion  for  judgment  non  obstante  veredicto.  —  Ed. 

2  1  Stra.  426.  »  2  T.  R.  24.  *  5  East,  230. 

'  12  Price,  123.  «  2  B.  &  C.  477.  J  10  Ad.  &  E.  121. 

8  6  M.  &  W.  662. 
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guished  by  a  satisfaction  he  agreed  to  accept ;  and  it  is  not  his  agree- 
ment alone  that  is  sufficient,  but  it  must  appear  to  the  court  to  be  a 
reasonable  satisfaction,  or  at  least  the  contrary  must  not  appear,  as  it 
does  in  this  case.  If  £5  be,  as  is  admitted,  no  satisfaction  for  £15,  why 
is  a  simple  contract  to  pay  £5  a  satisfaction  for  another  simple  con- 
tract of  three  times  the  value  ?  In  the  case  of  a  bond,  another  has 
never  been  allowed  to  be  pleaded  in  satisfaction,  without  a  bettering 
of  the  plaintiff's  case,  as  by  shortening  the  time  of  payment."  From 
the  latter  part  of  the  judgment,  I  must,  with  every  respect  for  the 
great  authority  of  that  learned  judge,  express  my  dissent.  Undoubt- 
edly, at  that  time  it  was  not  law ;  for  in  Pinnel's  Case  *  it  was  laid  down 
as  clear  matter  of  law  that,  in  the  case  of  a  bond  for  £500,  due  on  the 
first  of  January,  if  the  obligee  accepted  £100  in  satisfaction  the  day 
before,  he  was  at  liberty  to  do  so ;  and  the  court  never  inquired 
whether  the  satisfaction  was  reasonable :  they  left  it  to  the  agreement 
of  the  parties.  However,  it  does  not  appear,  in  the  case  of  Cumber  v. 
Wane,  that  the  promissory  note  was  negotiable,  and  therefore  that  the 
plaintiff  had  any  benefit  from  it.  The  marginal  note  of  that  case  — 
"  Giving  a  note  for  £5  cannot  be  pleaded  as  a  satisfaction  for  £15  "  — 
was  expressly  denied  to  be  law  by  Lord  EUenborough,  in  ai'gument  in 
Heathcote  v.  Crookshanks ;  and  Buller,  J.,  referred  to  a  case  of  Hard- 
castle  V.  Howard,  in  which  it  had  been  so  denied  to  be  law.  But 
whether  the  case  of  Cumber  v.  Wane  have  been  overruled  or  not,  it ' 
appears  to  me  that  it  cannot  be  sustained  as  an  authority  that  the 
acceptance  of  a  negotiable  security  may  not  be  a  satisfaction  of  a 
claim  to  a  larger  amount.  Sard  v.  Rhodes  is  a  distinct  authority  that 
the  acceptance  of  a  negotiable  security  may  be  pleaded  in  satisfaction 
of  a  simple  contract  debt  for  a  like  amount ;  and  the  only  question  is 
whether  the  same  doctrine  is  applicable  where  the  original  claim  was 
for  a  larger  amount.  I  think  it  is.  It  is  admitted  that,  if  there  had 
been  an  acceptance  of  a  chattel  in  satisfaction  of  the  debt,  the  court 
would  not  examine  whether  that  satisfaction  was  a  reasonable  one,  but 
merely  whether  the  parties  came  to  that  agreement ;  and  the  accept- 
ance of  a  negotiable  security  appears  to  me  to  be  of  the  same  nature. 
Again,  if  a  claim  is  bona  fide  disputable,  Longridge  v.  Dorville  ^  is  an 
authority  to  show  that  the  party  may  be  barred  by  the  acceptance  of 
a  much  less  sum  in  satisfaction  of  it.  Here  the  demand  is  apparently 
for  a  liquidated  amount ;  but,  under  the  count  for  money  had  and 
received,  that  amount  may  be  very  disputable.  And  the  plea  avers 
that  in  the  former  action  the  defendant  disputed  the  said  supposed 
debt,  and  denied  that  he  owed  or  was  liable  to  pay  it ;  and  thereupon, 
to  terminate  the  dispute  and  difference,  &c.,  the  plaintiff  and  defend- 

1  5  Rep.  117.  2  5  B.  &  Aid.  117. 
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ant  agreed  that  the  action  should  be  settled  by  the  giving  of  the  prom- 
issory notes.  If  so,  that  was  an  admission  by  the  plaintiff  that  the 
claim,  was  so  far  disputable  as  to  justify  him  in  coming  to  such  an 
agreement.  Upon  the  whole,  I  am  of  opinion  that  this  plea  is  a  good 
answer  to  the  action,  and  that  it  was  proved  at  the  trial,  and  therefore 
that  this  rule  ought  to  be  discharged. 

Paeke,  B.  The  next  question  is  whether,  if  proved  in  fact,  this 
is  a  good  plea  in  law ;  and  I  am  of  opinion  that  it  is.  I  will  consider 
it  in  the  way  proposed  by  Mr.  Butt,  striking  out  the  averments  as  to 
its  being  a  disputed  debt.  It  is  clear,  if  the  clnim  be  a  liquidated  and 
ascertained  sum,  payment  of  part  cannot  be  satisfaction  of  the  whole, 
although  it  may,  under  certain  circumstances,  be  evidence  of  a  gift  of 
the  remainder.  But  the  gift  of  a  thing  of  uncertain  value  may  be  a 
satisfaction  of  any  sum  due  on  a  simple  contract.  If  the  contract  be 
by  bond  or  covenant,  it  can  be  determined  only  by  something  of  an 
equal  or  higher  nature  ;  but,  upon  a  mere  simple  contract,  it  is  clear 
that  the  debtor  may  give  any  thing  of  inferior  value  in  satisfaction  of 
the  sum  due,  provided  it  be  not  part  of  the  sum  itself.  Littleton  thus 
lays  it  down,  §  344 :  "  Also  in  case  of  feoffment  in  mortgage,  if  the 
feoffor  payeth  to  the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of 
gold,  or  any  such  thing,  in  full  satisfaction  of  the  money,  and  the 
other  receiveth  it,  this  is  good  enough,  and  as  strong  as  if  he  had 
received  the  sum  of  money,  though  the  horse  or  other  thing  were  not 
of  the  twentieth  part  of  the  value  of  the  sum  of  money,  because  that 
the  other  hath  accepted  it  in  full  satisfaction."  The  same  doctrine  is 
laid  down  in  Pinnel's  Case.  It  is  clear,  if  the  creditor  had  the  money 
itself,  he  might  buy  with  it  a  thing  of  however  inferior  value,  and 
that  contract  would  be  good  ;  so  he  may  accept  the  same  thing  in 
satisfaction  of  the  whole  sum,  and  that  contract  is  good.  In  the  case 
of  a  bond  or  contract  under  seal,  it  is  different.  "  The  obligor  or 
feoffor  cannot,  at  the  time  appointed,  pay  a  lesser  sum  in  satisfaction 
of  the  whole,  because  it  is  apparent  that  a  lesser  sum  of  money  cannot 
be  a  satisfaction  of  a  greater ;  but  if  the  obligee  or  feoffee  do  at  the 
day  receive  part,  and  thereof  make  an  acquittance  under  his  seal  in  full 
satisfaction  of  the  whole,  it  is  sufficient,  by  reason  the  deed  amounteth 
to  an  acquittance  of  the  whole.^  Eodem  ligamine  quo  ligatum  est  dis- 
solvitur.  Again,  a  sum  of  money  payable  at  a  different  time  is  a  good 
satisfaction  of  a  larger  sum  payable  at  a  future  day.  Com.  Dig. 
Accord.  (B  2).  In  the  present  case  (supposing  it  a  liquidated  demand), 
the  satisfaction  is  by  giving  a  different  thing,  not  part  of  the  sum  itself, 
having  different  properties.  It  may  be  of  equal  value,  but  that  we 
cannot  enter  into  :  it  is  sufficient  that  the  parties  have  so  agreed.  The 
case  of  Andrew  v.  Boughey  ''■  is  an  authority  in  support  of  this  view. 

1  Co.  Litt.  212  b.  2  Dyer,  75  a. 
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There  the  declaration  was  for  delivering  373  lbs.  of  bad  wax,  upon  an 
assumpsit  for  400  lbs.  of  good  and  merchantable  wax,  stating  half  the 
price  to  have  been  paid  in  hand,  the  rest  to  be  paid  upon  a  day  agreed 
on.  To  this  the  defendant  pleaded  that,  before  the  time  appointed 
for  the  delivery  of  the  residue  of  the  wax,  "  the  plaintiff  and  defend- 
ant did  agree,  that,  if  the  defendant  would  deliver  immediately  to  the 
plaintiff  one  cake  of  wax  weighing  20  lbs.,  the  defendant  would  accept 
that  in  recompense,  as  well  for  the  aforesaid  373  lbs.  as  for  the  residue 
which  was  to  be  delivered,  and  pleaded  this  executed  in  certain,  with 
the  acceptance  by  the  plaintiff  accordingly ;  "  and  this  plea  was  held 
a  good  answer.  The  court  say  that  "  the  bar  seemed  good  enough,  for 
the  effect  and  substance  of  the  action  is  that  the  defendant  hath  not 
performed  his  bargain,  scil.  with  good  and  merchantable  wax,  accord- 
ing to  his  undertaking,  but  that  it  was  corrupted  and  mixed  as  above, 
and  deceitful ;  for  which  the  plaintiff  has  received  satisfaction  and 
recompense  by  the  cake,  and  his  own  acceptance,  although  it  were  not 
of  one  hundredth  part  of  the  value  of  his  loss,  yet  by  his  own  accord 
and  agreement  this  injury  is  dispensed  with;  and  in  all  actions  in 
which  nothing  but  amends  is  to  be  recovered  in  damages,  there  a  con- 
cord carried  into  execution  is  a  good  plea."  It  seems  to  me  that  this 
reasoning  applies  to  the  present  plea,  because  here  a  different  thing, 
of  uncertain  value,  is  delivered  in  satisfaction  of  the  debt. 

The  cases  of  Cumber  v.  Wane  and  Thomas  v.  Heathorn  have  been 
referred  to.  The  reasoning  of  Pratt,  C.  J.,  in  the  former  case,  is  cer- 
tainly not  correct ;  for  we  cannot  inquire  into  the  reasonableness  of 
the  satisfaction.  But  there  it  did  not  appear  that  the  note  was  a 
negotiable  one ;  and  the  point  now  before  the  court  was  not  made. 
In  Thomas  v.  Heathorn,  it  does  not  appear  to  have  been  a  case  of 
accord  and  satisfaction  :  although  the  bill  accepted  by  the  defendant 
was  a  negotiable  security,  it  does  not  appear  that  it  was  given  by  way 
of  accord  and  satisfaction. 

As  to  the  other  question,  whether  the  statement  in  this  plea,  that  it 
was  a  disputed  debt,  makes  the  plea  a  good  answer,  I  think  that  is 
very  doubtful,  because  it  does  not  state  that  it  was  disputable  on  fair 
and  reasonable  grounds.  This  question  was  considered  in  the  case  of 
Wilkinson  v.  Byers,*  in  which  it  was  held  that,  where  an  action  has 
been  commenced  for  an  unliquidated  demand,  payment  by  the  defend- 
ant of  an  agreed  sum  in  discharge  of  such  demand  was  a  good  con- 
sideration for  a  promise  by  the  plaintiff  to  stay  proceedings  and  pay 
his  own  costs.  Littledale,  J.,  there  went  further  than  the  rest  of  the 
court,  and  expressed  his  opinion  that,  even  in  the  case  of  a  liquidated 
demand,  the  same  promise,  made  in  consideration  of  the  payment  of 
such  sum,  might  be  enforced  in  an  action  of  assumpsit,  where  the 
1  1  Ad.  &  E.  106 ;  3  Nev.  &  M.  853. 
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agreement  was  such  that  the  court  would  stay  proceedings  if  the  plain- 
tiff attempted  to  go  on.  He  referred  to  a  case  of  Reynolds  v.  Pin- 
howe,'  where  a  declaration  in  assumpsit,  —  "  that  whereas  the  defend- 
ant had  recovered  £5  against  the  plaintiff,  in  consideration  of  £4 
given  him  by  the  plaintiif,  the  defendant  assumed  to  acknowledge 
satisfaction  of  that  judgment  before  such  a  day,  and  that  he  had  not 
done  it,"  —  was  held  good,  on  the  ground  that  it  was  a  benefit  to  the 
defendant  to  have  the  money  without  suit  or  charge.  On  the  author- 
ity of  that  case,  Littledale,  J.,  held  that,  if  there  was  a  dispute  as 
to  a  liquidated  debt,  the  payment  and  acceptance  of  a  smaller  sum 
might  be  a  good  satisfaction.  The  rest  of  the  court,  however,  did  not 
go  upon  that  ground,  and  therefore  I  do  not  rest  my  judgment  upon 
this  point.  But,  for  the  reasons  I  have  already  stated,  I  think  this 
plea  is  good,  and  that  there  ought  not  to  be  judgment  for  the  plain- 
tiff non  obstante  veredicto. 

Aldeeson,  B.  Then  the  next  question  is,  Is  the  plea  a  good  one? 
I  consider  this  as  a  liquidated  demand.  Then,  Is  there  a  good  answer 
to  it  ?  The  suggested  answer  is,  that  the  defendant  gave  certain 
promissory  notes  of  a  smaller  amount,  and  the  plaintiff  accepted  them 
in  satisfaction  and  discharge  of  that  demand.  It  is  undoubtedly  true 
that  payment  of  a  portion  of  a  liquidated  demand,  in  the  same  man- 
ner as  the  whole  liquidated  demand  ought  to  be  paid,  is  payment  only 
in  part ;  because  it  is  not  one  bargain,  but  two,  —  namely,  payment  of 
part,  and  an  agreement,  without  consideration,  to  give  up  the  residue. 
The  courts  might  very  well  have  held  the  contrary,  and  have  left  the 
matter  to  the  agreement  of  the  parties  ;  but  undoubtedly  the  law  is  so 
settled.  But  if  you  substitute  for  a  sum  of  money  a  piece  of  paper, 
or  a  stick  of  sealing-wax,  it  is  different,  and  the  bargain  may  be  car- 
ried out  in  its  full  integrity.  A  man  may  give,  in  satisfaction  of  a 
debt  of  £100,  a  horse  of  the  value  of  five  pounds,  but  not  five  pounds. 
Again,  if  the  time  or  place  of  payment  be  different,  the  one  sum  may 
be  a  satisfaction  of  the  other.  Let  us,  then,  apply  these  principles  to 
the  present  case.  If  for  money  you  give  a  negotiable  security,  you 
pay  it  in  a  different  way.  The  security  may  be  worth  more  or  less : 
it  is  of  uncertain  value.  That  is  a  case  falling  within  the  rule  of  law 
I  have  referred  to.  But  here  there  is  the  further  circumstance,  that 
the  payment  was  in  discharge  of  a  debt  then  under  litigation,  by 
means  of  a  negotiable  security,  which  takes  away  that  litigation.  On 
these  grounds,  I  am  of  opinion  that  this  plea  is  good. 

Platt,  B.     I  am  of  the  same  opinion.  Hide  discharged? 

1  Cro.  Eliz.  429. 

2  Curlewia  v.  Clark,  3  Ex.  375,  accord. 
Cumber  v.  Wane,  1  Stra.  426  {overruled),  contra, 

Conf.  Bunge  v.  Koop,  48  N.  Y.  229  ;  Bliss  v.  Shwarts,  65  N.  Y.  444.  —Eb. 
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BELSHAW  V.  MART  ANN  BUSH. 

In  the  Common  Plbas,  Teinitt  Teem,  1851. 

[Reported  in  11  Common  Bench  Reports,  191.] 

Maulb,  J.,  now  delivered  the  judgment  of  the  court.^ 

In  this  case,  it  is  first  to  be  considered  what  is  the  true  meaning  of 
the  plea,  and  secondly  whether  it  be  an  answer  to  the  claim  to  which 
it  is  pleaded. 

The  declaration  is  in  debt  on  simple  contract  for  goods  sold  and  de- 
livered, &G.  The  plea  is  pleaded  to  the  demand  for  "  £33  10s.,  parcel 
of  the  debt  in  the  declaration,  and  the  causes  of  action  in  respect  there- 
of ;  "  and  it  states  that,  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the  suit,  the  plaintiff  drew  a  bill  on 
William  Bush,  for  £33  10s.,  for  value  received,  payable  to  the  plaintiff's 
order  three  months  after  date,  which  William  Bush  accepted,  and  de- 
livered the  same  so  accepted  to  the  plaintiff  for  and  on  account  of  the 
said  sum  of  £33  10s.,  parcel  of  the  debt  in  the  declaration  mentioned, 
and  the  causes  of  action  in  respect  thereof,  and  the  plaintiff  then  took 
and  received  the  said  bill  from  the  said  William  Bush  for  and  on  such 
account  as  aforesaid,  and  that  the  plaintiff  afterwards  indorsed  the  bill 
to  one  William  Patrick  Gray,  who  was  the  bolder,  and  entitled  to  sue 
Bush  thereon,  at  the  commencement  of  the  suit. 

We  think  that  "£33  10s.,  parcel  of  the  debt  in  the  declaration  men- 
tioned, and  the  causes  of  action  in  respect  thereof,"  on  account  of 
which  the  plea  alleges  the  bill  to  have  been  delivered  and  received, 
must  be  understood  to  mean  the  £33  10s.,  parcel  of  the  debt  in  the 
declaration  mentioned,  and  the  causes  of  action  in  the  declaration 
mentioned,  in  respect  thereof,  that  is,  the  causes  of  action  of  the  plain- 
tiff against  the  defendant. 

The  declaration  shows  debts,  and  goods  sold  and  delivered,  &c.,  by 
the  plaintiff  to  the  defendant;  and  it  is  not  to  be  presumed  that  there 
were  any  other  causes  of  action  in  respect  of  such  debts  than  those  of  the 
creditor  against  the  debtor.  In  this  respect,  the  plea  differs  from  that 
in  Jones  v.  Broadhurst,  where  the  action  was  by  the  indorsees  against 
the  acceptor  of  a  bill  of  exchange,  and  the  plea  stated  that  the  drawers 
delivered  to  the  plaintiffs,  and  the  plaintiffs  accepted,  divers  goods,  in 
full  satisfaction  and  discharge  of  the  bill  of  exchange,  and  of  all  dam- 

'  All  that  is  material  to  an  understanding  of  the  case  being  contained  in  this  judg- 
ment, the  rest  of  the  case  has  been  omitted. — Ed. 
VOL.  II.  39 
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ages  and  causes  of  action  in  respect  thereof ;  and  the  court  held  that 
the  drawers,  being  parties  to  the  bill,  and  consequently  liable  to  pay- 
it,  the  satisfaction  and  discharge  mentioned  in  the  plea  must  be  under- 
stood to  apply  to  the  liability  as  drawers  of  those  who  delivered  the 
goods,  and  not  to  that  of  the  defendant  as  acceptor.  In  the  present 
case,  no  liability  of  any  one  but  the  defendant,  and  no  cause  of  action 
but  those  of  the  declaration,  appears.  We  think,  therefore,  that  this 
plea  is  to  be  understood  as  meaning  that  William  Bush  gave,  and  the 
plaintiff  took,  the  bill  on  account  of  the  defendant's  liability  to  pay  the 
causes  of  action  which  the  plaintiff  had  against  the  defendant  in  respect 
thereof. 

Understanding  the  plea  in  that  sense,  the  next  question  is  whether 
it  be  a  good  answer  to  the  action. 

It  cannot  be  questioned  that  it  has  been  established  by  many  deci- 
sions that,  if  the  plea  had  alleged  the  bill  to  have  been  delivered  to 
the  plaintifE  by  the  defendant,  instead  of  by  William  Bush,  and  had,  in 
all  other  respects,  been  such  as  it  now  is,  it  would  have  been  an  an- 
swer to  the  action  ;  but,  as  no  case  has  been  found  in  all  respects 
resembling  the  present,  it  is  contended  that  those  decisions  will  not 
govern  this  case,  by  reason  of  this  difference ;  and  the  rather  as  those 
decisions  have  sometimes  been  considered  as  anomalous  and  contrary 
to  established  rules  of  law ;  that  the  ground  of  those  decisions  is  that 
the  giving  a  bill  on  account  suspends  the  right  of  action  for  the  original 
debt ;  and  that  this  is  contrary  to  the  rule  that  a  personal  action  once 
suspended  by  the  act  of  the  party  is  gone  for  ever,  and  also  to  the  rule 
that  a  covenant  not  to  sue  for  a  limited  time  is  no  bar  to  an  action. 

It  will  therefore  be  convenient  to  consider  these  rules  of  law,  and 
the  decisions  which  are  said  to  conflict  with  them. 

The  rule  as  to  a  personal  action  once  suspended,  being  gone,  is 
referred  to  by  Powell,  J.,  in  the  tei-ms  above  mentioned,  in  Wankford 
V.  Wankford,^  in  10  Wm.  III.,  where  it  is  applied  to  the  case  of  an 
obligee  making  the  obligor  his  executor ;  which  was  held  to  extin- 
guish the  debt,  so  that  an  administratrix  de  bonis  non  could  not  sue 
the  heir  of  the  obligor ;  and  the  rule  is,  undoubtedly,  of  much  greater 
antiquity,  and  has  also  been  acted  on  in  recent  times,  as  in  Freakly  v. 
Fox  and  Harmer  v.  Steele.  Bat  it  is  not,  and  never  was,  true  that  in 
no  mode  and  under  no  circumstances  can  a  personal  action  be  sus- 
pended ;  for,  though  a  simple  covenant  or  agreement  not  to  sue  for  a 
limited  time  be  not  a  bar  to  an  action,  it  is  not  inoperative,  and  so  far 
suspends  the  right  to  sue  that  it  prevents  its  exercise,  without  subject- 
ing the  plaintiff  to  an  action  at  the  suit  of  the  defendant  for  a  breach 
of  the  covenant  or  agreement.     But  there  is  a  more  important  excep- 

1  1  Salk.  299. 
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tion,  which  is  probably  as  old  as  the  rule  itself,  which  is  adverted  to 
by  Holt,  C.  J.,  and  Dolben,  J.,  ia  Comberbach,  p.  124,  where  they  are 
reported  as  saying,  "That the  rule  that  a  personal  action  once  suspended 
is  for  ever  extinct,  does  not  hold  in  all  cases."  In  this  report,  the  excep- 
tion is  not  specifically  mentioned ;  but  in  the  report  of  the  same  case, 
in  Carthew,  p.  63,  under  the  name  of  Ayloffe  v.  Skrirapshire,  it  is  said 
"  that  it  was  agreed  by  all  that  a  letter  of  license  containing  the  words 
following,  viz.  that,  if  the  creditor  sue,  &c.,  within  such  a  time,  that 
his  debt  shall  be  forfeited,  such  license  is  pleadable  in  bar ;  "  and  this 
is  plainly  the  exception  to  the  rule  that  is  adverted  to  by  Holt,  C.  J., 
and  Dolben,  J.,  as  reported  in  Comberbach.  In  Gibbons  v.  Vouillon,^ 
this  law  was  considered  and  acted  on  ;  and  it  appears  from  the  author- 
ities cited  that  there  have  been  decisions  to  the  like  effect  from  the 
21  Hen.  VII. 

It  is  said  by  the  reporter  in  Fowell  v.  Forrest  ^  that  a  defeasance  is 
a  conditional  release ;  and  clauses,  that  the  debt  shall  be  forfeited,  or 
that  the  deed  may  be  pleaded  in  bar,  if  a  suit  be  commenced  before  a 
certain  time  or  a  certain  event,  are  of  common  occurrence,  and,  as  the 
cases  cited  show,  have  due  effect  given  to  them.  In  all  these  cases, 
the  right  of  action  is  effectually  suspended  for  the  time,  or  till  the  con- 
dition is  performed ;  and,  after  the  expiration  of  the  time,  &c.,  the 
action  may  be  maintained,  if  the  plaintiff,  by  bringing  another  action 
before  the  time,  have  not  forfeited  his  debt  under  the  provisions  of  the 
defeasance,  or  have  not  been  barred  in  a  former  action. 

There  are,  however,  some  modern  cases  which  have  sometimes  been 
considered  as  infringing  on  the  rule  that  an  agreement  not  to  sue  for  a 
limited  time  without  such  clause  of  conditional  release  or  forfeiture  is 
no  answer  to  an  action  for  a  cause  accrued  after  the  agreement,  but 
only  a  ground  for  a  cross  action,  and  giving  to  such  an  agreement  the 
effect  of  a  bar  to  an  action  brought  before  the  expiration  of  the  time. 
Of  these,  one  of  the  principal  is  Stracey  v.  The  Bank  of  England," 
where  the  language  of  the  court,  in  giving  judgment,  if  looked  at  with- 
out reference  to  the  facts  of  the  case,  may  seem  to  give  countenance  to 
the  notion  that  an  agreement  not  to  sue  during  a  limited  time,  without 
any  clause  of  conditional  release  or  forfeiture,  is  a  bar  to  an  action 
brought  during  the  limited  time.  But,  if  the  facts  of  that  case  be  ad- 
verted to,  the  language  of  the  judgment  will  appear  not  to  have  such 
meaning.  It  was  an  action  on  the  case  by  the  plaintiffs  against  the 
Bank  of  England  for  not  transferring  some  stock  of  theirs,  standing 
in  their  books,  to  one  Alder,  to  whom  the  plaintiffs  had  sold  it,  and  had 
called  on  the  defendants  to  transfer  it  to  him.     The  special  verdict 

1  8  C.  B.  p.  483.  2  2  Savmd.  48. 

s  6  Bing.  754 ;  4  M.  &  P.  639. 
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Bhowed  a  binding  agreement  between  the  plaintiffs  and  the  defendants, 
that  the  plaintiffs  should  not  call  on  the  defendants  to  transfer  the 
stock  until  the  plaintiffs  had  proved  or  endeavored  to  prove  a  debt 
against  the  estate  of  certain  bankrupts.  After  the  agreement,  and 
before  proof  of  or  attempt  to  prove  the  debt,  the  plaintiffs  called  on 
the  bank  to  transfer  to  Alder;  and  it  was  for  not  complying  with  that 
demand  that  the  action  was  brought.  The  court  were  of  opinion 
that,  after  this  agreement,  the  plaintiffs  had  no  right  to  call  on  the 
bank  to  transfer  before  proving  or  attempting  to  prove  the  debt,  and 
consequently  that  the  defendants,  in  refusing  to  transfer  on  the  occa- 
sion complained  of,  had  done  no  wrong.  It  is  clear  that  the  right  of 
action  declared  on  had  never  accrued,  and  that  no  action  for  the  re- 
fusal complained  of  in  the  declaration  could  be  at  any  time  maintained, 
the  duty  of  which  that  refusal  was  complained  of  as  a  breach  not 
existing  at  the  time  of  the  refusal.  The  language  of  the  court  in  giv- 
ing judgment  is  :  "  The  agreement  is  not  set  up  as  a  perpetual  bar :  it 
is  merely  insisted  on  as  an  objection  to  the  action  being  brought  at 
the  present  time.  It  is  urged  as  an  agreement  by  which  the  plaintiffs 
have,  for  a  good  consideration,  restrained  themselves  from  suing,  not 
perpetually,  but  only  until  they  shall  have  first  done  a  particular  act." 
If  this  be  understood  as  meaning  that  the  agreement  is  not  set  up  as  a 
perpetual  bar  to  any  action  that  the  plaintiffs  may  at  any  time  bring 
respecting  any  refusal  to  transfer,  but  only  to  an  action  for  a  refusal 
after  the  agreement,  and  before  proof  or  attempt  to  prove,  —  which 
action  is  barred  by  showing  that  the  right  to  it  does  not  exist ;  and,  if 
the  "  restraint  from  suing,  not  perpetually,  but  only  until  they  shall 
have  first  done  a  particular  act,"  be  understood  as  meaning  a  restraint 
from  calling  for  a  transfer,  and  suing  for  a  refusal  to  transfer,  the 
reasons  given  for  the  judgment  will  be  applicable  to  the  case,  and  will 
conflict  with  no  rule  of  law  ;  which  they  certainly  would,  if  understood 
as  aflirming  that  an  action  may  be  barred  by  a  mere  agreement  or 
covenant  not  to  sue  for  a  limited  time.  The  expressions  in  question 
seem,  indeed,  to  have  been  used  by  the  court  only  for  the  purpose  of 
showing  that  the  plaintiffs,  though  defeated  in  that  action,  would  not 
lose  their  right  to  the  stock,  but  might  claim  a  transfer  after  perform- 
ing what  they  had  agreed  to  do  before  claiming  it.  See  the  judgment 
of  the  Exchequer  Chamber  in  Ford  v.  Beech,'  and  other  cases,  in  which 

'  11  Q.  B.  852.  [In  this  ease,  to  a  count  upon  a  promissory  note,  a  plea  of  an 
agreement  between  plaintiff  and  defendant  and  A  B,  wViereby  A  B  was  to  pay  £200 
to  plaintiff  in  quarterly  payments  of  £25,  and  the  plaintiff's  right  of  action  on  the 
said  note  was  to  be  suspended  until  default  in  payment  of  the  quarterly  payments, 
with  an  averment  that  A  B  made  due  payment,  was  held  to  be  no  bar  to  an  action 
upon  the  note.  Parke,  B.,  in  delivering  the  opinion  of  the  court,  said,  p.  873 :  "  Neither 
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a  suspension  of  the  remedy  has  been  spoken  of,  and  which  may,  it  is 
conceived,  be  explained  in  a  like  manner,  so  as  to  show  them  to  be  not 
inconsistent  with  the  older  decisions. 

The  cases  of  covenants  not  to  sue  for  a  limited  time,  with  a  proviso 
for  forfeiture  if  an  action  be  brought  within  the  time,  are  an  exception 
or  qualification  of  the  rule  that  a  covenant  not  to  sue  for  a  limited 
time  is  no  bar,  as  well  as  to  the  rule  as  to  suspension  of  rights  of 
action.  In  such  cases,  the  right  to  sue  is  effectually  suspended  for  a 
limited  time,  and  for  such  time  only,  if  no  action  be  brought  before 
the  expiration  of  the  time ;  and  the  covenant  not  to  sue  for  a  limited 
time  does  operate  as  a  bar,  by  force  of  the  condition,  if  the  action  be 
brought  within  the  limited  time.  It  would  indeed  be  anomalous  and 
without  precedent  if  it  were  held  that,  after  a  cause  of  action  had 
accrued,  and  an  action  upon  it  had  been  barred  by  force  of  a  release  or 
defeasafice  conditional  on  its  being  sued  upon  before  a  limited  time, 
another  action  could  be  maintained  for  the  same  cause  after  the  time. 
But  there  is  no  such  decision ;  and  the  contrary  was  determined  by 
this  court  in  a  late  case  of  Overton  v.  Harvey,^  and  is  assumed  in 
numerous  books,  in  which  it  is  given  as  a  reason  why  a  mere  covenant 
not  to  sue  for  a  given  time  is  no  bar,  that,  if  it  were,  the  debt  would 
be  gone  for  ever,  contrary  to  the  intent  of  the  parties. 

Now,  the  cases  in  which  a  bill  given  on  account  of  a  debt  has  been 
said  to  suspend  the  right  of  action,  and  been  held  to  be  a  bar  to  an 
action  brought  before  the  bill  had  turned  out  to  be  unproductive,  are 
entirely  in  conformity  with  the  cases  establishing  the  exceptions  above 
referred  to.  The  true  principle  of  the  cases  on  bills  seems  to  be  that 
pointed  out  by  Pollock,  C.  B.,  in  Griffiths  v.  Owen."  In  the  case  of  a 
money  demand,  if  the  creditor  accepts  a  promissory  note,  or  an  order 
for  the  payment  of  money,  on  account  of  the  debt,  that  is  a  sort  of 
qualified  or  conditional  payment,  and  may  be  so  pleaded;  and  by 
Alderson,  B.,  in  James  v.  Williams  : "  "  Where  bills  of  exchange  have 
been  stated  to  have  been  delivered  for  and  on  account  of  a  promissory 
note,  or  any  other  sum  in  the  declaration  mentioned,  there  it  is  to  be 
taken  as  a  conditional  payment,  and  may  be  so  pleaded." 

is  the  decision  in  this  case  inconsistent  with  the  several  cases  in  which  it  has  heen  held 
that  a  party  accepting  a  negotiable  security,  payable  in  future,  for  and  on  account  of 
an  antecedent  demand,  cannot,  until  after  such  negotiable  security  has  become  due 
and  been  dishonored,  sue  for  such  antecedent  demand  ;  because,  independently  of  the 
consideration  of  how  far  the  acceptance  of  such  negotiable  security  may  be  deemed 
payment  for  the  time,  all  such  decisions  seem  to  be  grounded  upon  the  peculiar 
nature  of  the  negotiable  instruments,  and  are  deemed  to  be  necessary  exceptions  to 
the  general  rules  of  law  in  favor  of  the  law-merchant."]  —  Ed. 

1  9  C.  B.  324.  2  13  M.  &  W.  58,  64. 

»  13  M.  &  W.  828,  833. 
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If  an  agreement  were  expressly  made,  that  the  bill  should  operate 
as  payment,  unless  defeated  by  dishonor,  &c.,  there  is  no  reason  why 
a  suit  brought  while  the  payment  remained  undefeated  should  not  be 
barred  by  such  agreement ;  and  the  cases  in  which  a  bill  given  ou 
account  of  the  debt  has  been  held  to  operate  as  such  payment  are  to 
be  supported  by  considering  that  such  an  agreement  is  to  be  implied 
by  law  from  giving  and  receiving  such  security  on  account  of  a  debt 
on  simple  contract ;  and  the  cases  in  which  the  giving  of  the  bill  has 
been  held  not  to  suspend  the  remedy  on  a  demand  by  specialty,  or  for 
rent,  may  be  accounted  for  on  the  ground  that  the  legal  implication 
of  an  assent  that  the  bill  shall  operate  as  a  conditional  payment  does 
not  arise,  when,  if  it  did,  the  plaintiff  would  be  deprived  of  a  better 
remedy  than  an  action  on  a  bill,  as  in  Davis  v.  Gyde,^  in  which,  the 
debt  being  for  rent,  the  plaintiff  would  part  with  a  remedy  by  dis- 
tress ;  and,  as  in  Worthington  v.  Wigley,^  where,  the  demand  being  on 
a  bond,  the  plaintiflt  might,  in  certain  events,  have  recourse  to  other 
funds  than  he  could  in  an  action  on  a  simple  contract.' 

If  a  bill  given  by  the  defendant  himself  on  account  of  the  debt 
operate  as  a  conditional  payment,  and  so  be  of  the  same  force  as  an 
absolute  payment  by  the  defendant,  if  the  condition  by  which  it 
is  to  be  defeated  has  not  arisen,  there  seems  no  reason  why  a  bill 
given  by  a  stranger  for  and  on  account  of  the  debt  should  not 
operate  as  a  conditional  payment  by  the  stranger  ;  and,  if  it  have 
that  operation,  the  plea  in  the  present  case  will  have  the  same  effect  as 
if  it  had  alleged  that  the  money  was  paid  by  William  Bush  for  and  on 
account  of  the  debt.  But,  if  a  stranger  give  money  in  payment,  abso- 
lute or  conditional,  of  the  debt  of  another,  and  the  causes  of  action  in 
respect  of  it,  it  must  be  a  payment  on  behalf  of  that  other,  against 
whom  alone  the  causes  of  action  exist,  and,  if  adopted  by  him,  will 
operate  as  payment  by  himself.     See  Co.  Litt.  206  b :  "If  a  stranger, 

1  2  Ad.  &  E.  623.  2  3  New  Cases,  454 ;  4  Scott,  558. 

3  A  bill  or  note  will  operate  as  conditional  payment,  or  absolute  payment,  of  a 
demand  by  specialty,  or  for  rent  or  on  a  judgment,  if  in  fact  giren  and  received  with 
such  intent.  Baker  t).  Walker,  infra,  p.  659;  Hilliard  u.  Smith,  Comb.  19;  Lyon  v. 
Northrup,  17  Iowa,  314 ;  Witherby  v.  Mann,  11  Johns.  518 ;  Ligon  ».  Dunn,  6  Ired. 
133  ;  Dogan  v.  Ashbey,  1  Rich.  36. 

In  Tapley  v.  Martens,  8  T.  E.  451 ;  Drake  v.  Mitchell,  3  East,  251 ;  Curtis  v. 
Rush,  2  V.  &  B.  416;  Marsh  w.Pedder,4  Camp.  257  ;  Palfrey  v.  Baker,  3  Price,  572; 
Worthington  v.  Wigley,  3  B.  N.  C.  454 ;  Davis  v.  Gyde,  2  A.  &  E.  623 ;  Wyke  v. 
Rogers,  1  D.  M.  &  G.  408 ;  Bramwell  v.  Eglinton,  5  B.  &  S.  39 ;  Dorrance  v.  Jones, 
27  Ala.  630 ;  McCoy  v.  Hazlett,  14  Kas.  430 ;  SchiUing  v.  Durst,  42  Pa.  126  ;  Costelo 
v.  Cave,  2  Hill  (S.  Ca.),  528 ;  Kelsey  v.  Rosborough,  2  Rich.  241 ;  Paine  v.  Voorhees, 
26  Wis.  622,  it  did  not  sufficiently  appear  that  the  bill  or  note  was  given  and  received 
otlierwise  than  as  •collateral  security. 

Conf.  Cornell  v.  Lamb,  20  Johns.  4a7.  —  Ed. 
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in  the  name  of  the  mortgagor  or  his  heir  (without  his  consent  or 
privity),  tender  the  money,  and  the  mortgagee  acc^teth  it,  this  is  a 
good  satisfaction."  See  also  the  case  of  36  Hen.  VI.,  reported  in 
Fitzherbert's  Abridgment,  title  Barre,  pi.  166  :  "  If  a  stranger  does 
trespass  to  me,  and  one  of  his  relations,  or  any  other,  give  any  thing  to 
me  for  the  same  trespass,  to  which  I  agree,  the  stranger  shall  have 
advantage  of  that  to  bar  me  ;  for,  if  I  be  satisfied,  it  is  not  reason  that 
I  be  again  satisfied.     Quod  tota  curia  concessit.''^ 

In  the  late  case  of  Jones  v.  Broadhurst,  in  this  court,  the  question 
of  satisfaction  by  a  stranger  was  argued  and  considered,  but  not 
decided,  not  being  necessary  to  the  determination  of  the  case ;  but 
it  is  observed  by  the  court,  in  giving  judgment,  that  the  decision  in 
the  36  Hen.  VI.,  reported  in  Fitzherbert,  is  consistent  with  reason 
and  justice. 

It  appeai-s  to  us,  therefore,  that  the  bill  given  by  William  Bush,  on 
account  of  the  causes  of  action  of  the  plaintiff  against  the  defendant, 
must  be  taken  to  be  a  conditional  payment  on  behalf  of  the  defendant ; 
that,  the  condition  to  defeat  it  not  having  happened,  it  operates  as  an 
absolute  payment ;  that  it  might  be  adopted,  and  has  been  adopted  by 
the  defendant,  who  relies  on  it  in  his  plea  ;  and,  consequently,  that  it 
bars  the  action.  Judgment  for  the  defendant)- 

1  "  Much  discussion  has  taken  place  in  numerous  cases  in  modern  times  as  to  the 
effect  of  giving  a  bill  or  note  'for  and  on  account'  of  a  debt,  as  contradistinguished 
from  '  in  satisfaction  and  discharge,'  during  the  currency  of  the  instrument.  For  a 
long  time,  and  down  to  the  case  of  Ford  u.  Beech,  11  Q.  B.  852,  it  was  taken  for 
granted  that  the  taking  a  bill  or  note  'for  and  on  account  of  the  debt  operated  as 
an  exception  to  the  general  rule  of  law  that  a  suspension  of  the  remedy  for  ever  dis- 
charged the  debt.  But  the  late  Mr.  Justice  Maule,  in  a  rery  elaborate  judgment, 
pronounced  by  him  in  a  case  of  Belshaw  v.  Bush,  expresses  a  strong  opinion  that  the 
decision  of  the  Exchequer  Chamber  in  Ford  v.  Beech,  though  right  in  substance,  was 
wrong  as  to  the  principle  upon  which  it  proceeded.  That  very  learned  judge  denies 
that  the  doctrine  in  question  was  any  exception  to  the  rule  at  all ;  and  so  far  he  dis- 
sents from  the  principle  upon  which  the  cases  had  been  supposed  to  be  based.  That, 
however,  leaves  the  main  question  precisely  where  it  was.  I  must  confess  I  have 
always  entertained  some  doubt  as  to  the  principle  enunciated  by  the  earlier  part  of 
the  judgment  in  Belshaw  v.  Bush  ;  but  I  have  no  doubt  or  difficulty  whatever  in 
adopting  the  latter  part,  where  the  learned  judge  lays  down  the  true  doctrine  upon 
which  this  branch  of  the  law  is  founded,  viz.  that,  in  the  case  of  a  money  demand,  if 
the  creditor  accepts  a  bill  or  note  for  and  on  account  of  the  debt,  that  operates  as  a 
conditional  payment."  Per  Williams,  J.,  in  Bottomley  v.  Nuttall,  5  C.  B.  u.  a.  143, 
144.— Ed.  c 
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CROWE  V.  CLAY. 
In  the  Exchequer  Chambee,  Febeuaet  1,  1854. 

[Reported  in  9  Exchequer  Reports,  604.] 

Eeroe  on  the  judgment  of  the  Court  of  Exchequer,  in  the  case  of 
Clay  V.  Crowe.^ 

1  8  Exch.  295.  [The  pleadings  were  as  follows  :  "  The  declaration  stated  that  the 
plalntifE  sues  the  defendant  for  money  payable  by  the  defendant  to  the  plaintiff  for 
goods,  bargained,  sold,  and  delivered  by  the  plaintiff  to  the  defendant ;  and  for  that 
the  plaintiff,  on  the  first  day  of  April,  in  the  year  1862,  by  his  bill  of  exchange  now 
overdue,  directed  to  the  defendant,  required  the  defendant  to  pay  to  the  plaintiff's 
order  £28  3s.,  two  months  after  date  ;  and  the  defendant  accepted  the  said  bill,  but 
did  not  pay  the  same. 

"The  defendant  pleaded,  secondly :  '  As  to  £i2  5s.  2d.,  parcel,  &c.,  the  defendant 
says  that,  before  action,  the  plaintiff,  by  his  bill  of  exchange  directed  to  the  defend- 
ant, required  the  defendant  to  pay  to  the  plaintiff's  order  £42  5s.  2d.  five  months 
after  date  ;  and  the  defendant  accepted  and  delivered  to  the  plaintiff,  who  took  and 
received  such  bill  for  and  on  account  of  the  said  sum  of  £42  5s.  2d.,  parcel,  &c. ;  and 
the  plaintiff  afterwards  lost  such  bill  out  of  his  possession,  and  from  thence  hitherto 
the  same  has  remained  so  lost,  and  the  plaintiff  has  been  unable  to  produce  it,  and 
ceased  to  have  any  power  or  control  over  it;  and  the  defendant  has  never  since  such 
loss  found  such  bill,  nor  known  where  it  was  to  be  found,  nor  had  any  power  or 
control  over  it.' 

"  General  demurrer  and  joinder.'' 

The  following  opinion  of  the  Court  of  Exchequer  was  delivered  by 

"  Parke,  B.     We  are  of  opinion  that  the  plea  in  this  case  is  bad  in  substance. 

"  The  law  upon  the  subject  of  lost  bills  may  be  considered,  as  settled  by  the  decided 
cases,  to  be  this :  If  a  negotiable  bill  or  note,  that  is,  a  bill  payable  in  its  original 
state  to  bearer  or  order,  be  lost  at  the  time  a  party  to  it  is  called  on  to  pay,  the  loss 
constitutes  a  good  defence  ;  otherwise,  if  it  be  not  in  its  original  state  a  negotiable 
bill  or  note,  as  where  it  is  payable  to  the  payee  only. 

"  The  former  of  these  propositions  is  supported  by  the  well-considered  judgment 
of  the  Court  of  King's  Bench,  in  the  case  of  Hansard  v.  Eobinson,  which  does  not 
confine  the  necessity  for  the  production  of  the  bill  or  note  by  the  plaintiff  to  the 
cases  where  it  was  payable  to  bearer  originally,  or  became  so  by  indorsement  in 
blank  (as,  indeed,  the  bill  in  that  case  did) ;  but  Lord  Tenterden,  in  giving  the 
judgment  of  the  court,  lays  down  the  position  generally,  that  the  law-merchant 
requires  the  production  of  the  instrument  before  a  party  to  it  can  be  called  on  to 
pay  it.  And  this  case  was  followed  in  Ramuz  v.  Crowe.  The  case  of  Wain  v.  Bailey, 
10  A.  &  E.  616,  however,  decides  that  this  doctrine  applies  only  to  negotiable  bills. 
The  loss  of  a  note  or  bill  payable  to  the  payee  only  is  no  answer  to  an  action  by  him. 

"  The  bill  given  in  the  present  case  was  a  negotiable  bill ;  and  therefore  its  loss  at 
maturity  or  afterwards,  when  the  plaintiff  should  sue  on  it,  would  have  been  an 
answer  to  an  action  at  his  suit  on  the  bill,  and  probably  to  this  action  on  the  consid- 
eration for  which  the  bill  was  given. 
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Dowdeawdl  argued  for  the  plaintiff  in  error  (the  defendant  below), 
in  last  Trinity  vacation  ^  (June  17).  The  plea  affords  a  good  defence 
to  the  action.  The  judgment  of  the  Court  of  Exchequer  proceeded  on 
the  ground  that  the  plea  did  not  show  that  the  bill  had  arrived  at  ma- 
turity ;  and,  assuming  that  it  was  still  running,  its  loss  was  no  answer 
to  the  plaintiff's  claim.  But  irrespective  of  the  allegation  of  the  loss 
of  the  bill,  the  plea  discloses  a  sufficient  prima  facie  defence ;  for  it 
states  that  the  bill  was  given  "  for  and  on  account  of  "  the  debt.  Ac- 
cording to  the  authority  of  Kearslake  v.  Morgan,  which  had  been  fol- 
lowed by  Belshaw  v.  Bush  and  Ford  v.  Beech,^  a  negotiable  bill  or 
note  given  "  for  and  on  account "  of  a  simple  contract  debt,  suspends 
the  remedy  for  its  recovery  until  the  security  has  become  due.  Con- 
ceding, therefore,  that  the  Court  of  Exchequer  was  right  in  assuming 
that  the  bill  was  still  running,  there  is  enough  on  the  face  of  this  plea 
to  bar  the  action.  If,  however,  it  is  to  be  taken  that  the  bill  had 
arrived  at  maturity,  then,  according  to  the  judgment  of  that  court,  its 
loss  is  a  good  answer. 

Atherton,  for  the  defendant  in  error  (the  plaintiff  below).  If  the 
defendant  below  intends  to  rely  solely  on  the  fact  that  a  negotiable 
bill  was  given  for  and  on  account  of  the  debt  sought  to  be  recovered, 
the  plea  should  have  contained  an  averment  either  that  the  bill  was 
indorsed  to  a  third  person,  or  that  it  had  not  arrived  at  maturity  at 
the  time  of  action  brought.  Price  v.  Price.  However,  that  ground 
of  defence  (which  was  not  adverted  to  in  the  court  below)  is  not  now 
available,  because  it  is  consistent  with  every  allegation  in  the  plea  that 
the  bill  had  arrived  at  maturity.  Therefore,  if  the  statement  as  to  the 
loss  of  the  bill  be  struck  out  of  the  plea,  it  will  afford  no  answer  what- 
ever to  the  action.  Then  what  is  the  effect  of  the  plea,  if  considered 
as  setting  up  the  defence  of  a  lost  bill?  Assuming,  as  the  plaintiff  is 
entitled  to  do  upon  these  pleadings,  that  at  the  time  of  the  loss  the 
bill  had  not  arrived  at  maturity,  and  was  unindorsed,  no  stranger 
could  enforce  payment  of  it.  In  Hansard  v.  Robinson,  the  bill  was 
indorsed  in  blank,  and  was  overdue  at  the  time  of  its  loss ;  and  the 
judgment  in  that  case  proceeds  in  a  great  measure  on  the  hardship  of 

"  But  the  loss  of  a  bill  not  yet  arrived  at  maturity  is  immaterial.  The  bill  may 
be  found  before  it  is  due,  and  then  the  previous  loss  is  not  of  the  least  consequence. 

"  The  plea  must  be  taken  most  strongly  against  the  defendant ;  and  if  we  assume 
the  bill  to  be  still  running,  which  we  ought  to  do,  the  loss  of  it  in  no  way  affects  the 
plaintiffs  case. 

"For  this  reason,  we  are  of  opinion  that  our  judgment  should  be  for  the  plaintiff. 

"  Judgment  for  the  plaintiff."]  —  Ed. 

1  Before  Coleridge,  Maule,  Cresswell,  Wightman,  Williams,  Talfourd,  and  Cromp- 
ton,  JJ. 

3  11  Q.  B.  878. 
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casting  on  the  acceptor  the  burden  of  proving  the  loss,  and  that  the 
holder  obtained  the  bill  after  it  became  due.  That  does  not  apply 
here.  To  bring  the  case  within  the  principle  of  that  decision,  the  plea 
should  have  contained  an  averment  that  the  bill  was  indorsed.  Wain 
V.  Bailey '  is  an  express  authority  that  the  maker  of  a  note  not  nego- 
tiable cannot  refuse  to  pay  the  amount  when  due,  on  the  ground  that 
the  payee  has  not  got  it  in  his  possession  or  power,  and  cannot  pro- 
duce it  for  the  purpose  of  delivering  it  up  to  the  maker  on  payment. 
And  in  Rolt  v.  Watson  ^  it  was  held  no  answer  to  an  action  for  goods 
sold  that  the  defendant  had  accepted  a  bill  for  the  amount  which  the 
plaintiff  lost,  he  never  having  indorsed  it.  In  this  case,  it  must  be 
presumed  that  the  bill  was  unindorsed,  there  being  no  allegation  to 
the  contrary.  Price  v.  Price  shows  that  the  fact  of  indorsement  ought 
to  come  from  the  defendant. 

Dowdeswell,  in  reply.  In  either  view,  the  plea  is  a  good,  prima  facie 
answer  to  the  action.  [Wightman,  J.  It  is  consistent  with  every 
allegation  in  it  that  the  bill  was  unindorsed.  Then,  according  to 
Ramuz  v.  Crowe,  a  person  who  has  lost  a  negotiable  bill  cannot,  by 
the  law-merchant,  compel  payment  of  it,  even  though  it  is  unindorsed.] 
A  remedy  is  provided  by  the  9  &  10  Wm.  III.  c.  17,  §  3,  under  which, 
upon  a  satisfactory  indemnity  being  tendered,  payment  may  be  en- 
forced in  a  court  of  equity.  JSx  parte  Greenway ; "  Byles  on  Bills, 
p.  302,  6th  ed.  Alexander  v.  Strong  ^  also  shows  that  an  acceptor  has 
a  right  to  have  the  bill  delivered  up  on  payment.  As  a  general  prin- 
ciple of  law,  a  person  intrusted  with  an  instrument  is  bound  to  take 
due  care  of  it.  Davidson  v.  Cooper,^  Pigot's  Case.*  And  it  would  be 
unreasonable  to  hold  that  an  innocent  party  should  bear  the  loss  arising 
from  the  negligence  of  another.  In  Woodford  v.  Whitely,'  Parke,  J., 
ruled  that  a  debt  for  which  a  bill  has  been  given  and  lost  could  not  be 
recovered.  Champion  v.  Terry '  is  also  an  authority  that  a  defence  of 
this  kind  is  available  either  in  an  action  on  the  bill  or  on  the  original 
consideration.  Rolt  v.  Watson  is  at  variance  with  Champion  v.  Terry, 
and  must  be  considered  as  overruled  by  Hansard  v.  Robinson. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Coleridge,  J.  In  this  case,  the  declaration  is  for  goods  sold  and 
delivered,  and  for  money  due  to  the  plaintiff  on  a  bill  of  exchange 
drawn  by  him  on  and  accepted  by  the  defendant.    The  plea,  as  to  the 

1  10  A.  &  E.  616.  2  4  Bing.  27.S. 

»  6  Ves.  812.  ■>  9  M.  &  W.  733. 

5  13  M.  &  W.  343.  8  11  Eep.  27. 

'  Moo.  &  M.  517.  8  3  Bro.  &  B.  295. 
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sum  of  £42  5«.  2d.,  part  of  the  demand,  is  that  before  action  the 
plaintiff  drew  on  the  defendant  a  bill  of  exchange  for  the  amount, 
payable  to  the  plaintiff's  order  five  months  after  date,  which  the  de- 
fendant accepted  and  delivered  to  the  plaintiff  for  and  on  account  of 
the  said  sum,  and  the  plaintiff  afterwards  lost  the  bill  out  of  his  pos- 
session, and  from  thence  hitherto  the  same  has  remained  so  lost,  and 
the  plaintiff  has  been  unable  to  produce  it,  and  ceased  to  have  any 
power  or  control  over  it,  and  the  defendant  has  never  since  such  loss 
found  such  bill,  nor  known  where  it  was  to  be  found,  nor  had  any 
power  or  control  over  it.  To  this  plea  there  was  a  general  demurrer, 
on  which  the  Court  of  Exchequer  gave  judgment  for  the  plaintiff. 

It  is  well  established  that,  in  an  action  on  a  negotiable  bill  of  ex- 
change, the  plaintiff  must  be  the  holder  at  the  time  he  sues  upon  it, 
and,  if  he  has  lost  it,  cannot  maintain  an  action  upon  it.  In  the  case 
of  Hansard  v.  Robinson,  the  Court  of  Queen's  Bench,  in  giving  judg- 
ment, points  out  the  inconvenience  and  injustice  which  would  arise  if 
the  plaintiff  in  such  a  case  could  recover,  and  throw  on  the  defendant 
the  consequences  of  the  plaintiff's  negligence,  and  shows  that  the  proper 
remedy  of  the  loser  of  the  bill  is  in  equity,  where  he  might  call  on  the 
party  liable  on  the  bill,  on  due  indemnity,  to  give  him  another  bill  or 
pay  him  the  amount.  In  the  case  of  Ramuz  v.  Crowe,  this  law  was 
extended  to  the  case  of  a  bill  payable  to  the  drawer's  order,  though 
not  indorsed  at  the  time  of  the  loss,  as  the  bill  had  been  in  the  case  of 
Hansard  v.  Robinson  ;  and  this  case  seems  well  decided,  the  right  to 
have  the  bill  on  payment,  and  the  possible  inconvenience  and  embar- 
rassment of  the  defendant  in  being  called  on  to  pay  the  lost  bill,  being 
of  the  same  kind  jn  the  two  cases. 

The  present  case  is  not  one  of  an  action  on  the  lost  bill,  but  on  the 
demand  on  account  of  which  the  bill  was  given.  A  bill  given  "  for 
and  on  account"  of  money  due  on  simple  contract  operates  as  a  con- 
ditional payment,  which  may  be  defeated  at  the  option  of  the  creditor, 
if  the  bill  is  unpaid  at  maturity  in  his  hands ;  in  which  case  he  may 
rescind  the  transaction  of  payment,  and  sue  on  the  original  demand. 
Griffiths  V.  Owen,^  James  v.  Williams.^  If  the  bill  be  lost,  the  condi- 
tion on  which  the  payment  may  be  defeated  does  not  arise.  Belshaw 
V.  Bush.  And  the  defendant,  if  compelled  to  pay  the  original  debt, 
would  be  subject  to  inconvenience  of  the  like  kind  as  if  compelled  to 
pay  the  bill.  Accordingly,  it  was  held  at  Nisi  Prius  in  Woodford  v. 
Whiteley  that  a  debt  paid  by  a  lost  bill  could  not  be  recovered,  and 
the  like  law  was  assumed  in  the  cases  of  Mercer  v.  Cheese  "  and  Price 
V.  Price.     It  appears,  therefore,  that  the  loss  of  a  negotiable  bill  given 

1  13  M.  &  W.  58,  64.  MS  M.  &  W.  828.  '  4  M.  &  G.  804. 
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on  account  of  a  debt  is  an  answer  to  an  action  for  the  debt,  as  well  as 
to  one  on  the  bill. 

It  was  objected  to  the  plea  in  the  present  case  that  it  did  not  show 
that  the  bill  was  overdue,  and  that  the  loss  of  a  bill  not  due  was  immar 
terial ;  but  the  loss  here  is  shown  to  be  subsisting  at  the  time  the  action 
is  brought.  To  entitle  the  plaintiff  to  sue,  he  ought  to  be  the  holder 
of  the  bill,  and  the  bill  ought  to  be  due ;  and  there  seems  no  reason 
why  the  defendant  may  not  rely  on  a  defect  of  the  plaintiff's  title  in 
either  of  these  respects,  leaving  the  other  unnoticed.  It  may  well  be 
that  a  person  who  has  given  a  bill  on  account  of  a  debt  may  be  able 
and  willing  to  paj'  the  debt  if  he  can  withdraw  his  bill  from  circu- 
lation, and  may  object  to  pay  only  on  the  ground  that  the  bill  is  not 
forthcoming,  without  objecting  to  its  not  being  due.  The  present  plea 
is  therefore  a  sufficient  bar  to  the  action.  It  discloses  a  state  of  facta 
inconsistent  with  the  plaintiff's  right  of  action  :  it  therefore  shows  a 
defence  in  substance,  and  is  consequently  good  on  general  demurrer. 
The  judgment  of  the  Court  of  Exchequer  must  therefore  be  reversed. 

Judgment  reversed} 

1  Dangerfield  ii.  Wilby,  4  Esp.  159  ;  Champion  v.  Terry,  3  B.  &  B.  295 ;  Woodford 
r.  Whiteley,  M.  &  M.  517 ;  Widders  v.  Gorton,  1  C.  B.  N.  8.  576  [sewMe),  accord. 

Eolt  V.  Watson,  4  Bing.  273  {overruled)  ;  Hadwen  u.  Mendizabel,  10  Moore,  477 
(ova-ruled),  contra. 

It  is  held  that  a  creditor  need  not  tender  the  bill  or  note  to  his  debtor  before  bring- 
ing his  action  upon  the  original  claim  :  Clark  v.  Young,  1  Cranch,  191 ;  Thurston  v. 
Blanchard,  22  Pick.  18  {semble) ;  Nichols  v.  Michael,  23  N.  Y.  264 ;  Leger  v.  Bonaffe, 

2  Barb.  475;  Whitaker  v.  Whitaker,  4  Hun,  810;  the  production  of  the  instrument 
at  the  hearing  or  trial  being  considered  sufficient :  Ramsay  v.  Allegro,  12  Wheat.  611 ; 
Raymond  v.  Stewart,  5  McL.  269 ;  The  Eclipse,  3  Biss.  99 ;  The  Napoleon,  7  Biss.  393. 

The  doctrine  of  the  principal  case,  however,  does  not  prevail  generally  in  this 
country  ;  the  creditor  being  thought  entitled  to  recover  on  his  original  claim,  if  he 
either  produces  the  negotiable  security  at  the  trial  or  hearing,  or  proves  its  loss  or 
destruction.  Davidson  v.  Bridgeport,  8  Conn.  472  ;  Bill  v.  Porter,  9  Conn.  23  ;  Ray- 
burn  V.  Day,  27  111.  46 ;  Kermeyer  v.  Newby,  14  Kas.  164 ;  Morgan  v.  Bitzenberger, 

3  Gill,  350 ;  Glenn  v.  Smith,  2  Gill  &  J.  493  ;  Morrison  v.  Welty,  18  Md.  169  ;  Mat- 
thews V.  Dare,  20  Md.  248 ;  Alcock  v.  Hopkins,  6  Cush.  484  ;  Young  v.  Hibbs,  5  Neb. 
433  ;  Vanauken  v.  Hornbeck,2  Green,  178;  Holmes  v.  Du  Camp,  1  Johns.  34;  Angel 
V.  Eelton,  8  Johns.  149  ;  Burdick  v.  Green,  15  Johns.  247  ;  Nichols  v.  Michael,  23  N.Y. 
264 ;  Woodin  v.  Frazee,  38  N.  Y.  Sup'r  Ct.  190 ;  Spear  v.  Atkinson,  1  Ired.  262 ; 
Hays  v.  McClurg,  4  Watts,  462 ;  Lazell  v.  Lazell,  12  Vt.  443.  A  voluntary  destruc- 
tion of  the  security  by  the  holder,  however,  bars  the  original  cause  of  action.  Van- 
auken V.  Hornbeck,  2  Green,  178.  —r  Ed. 
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PEACOCK  AND  Another  v.  PFRSELL. 
In  the  Common  Pleas,  June  3,  1863. 

[Reported  in  14  Common  Bench  Reports,  New  Series,  728.] 

The  first  count  of  the  declaration  was  upon  a  bill  of  exchange  for 
£30,  payable  two  months  after  date,  and  drawn  by  one  Perry  upon 
and  accepted  by  one  Angerstein,  and  indorsed  by  Perry  to  the  defend- 
ant, and  by  the  defendant  to  the  plaintiff.  The  second  count  was  for 
goods  sold  and  delivered. 

The  pleas  to  the  first  count  traversed  the  indorsement,  the  present- 
ment, and  the  notice  of  dishonor  of  the  bill;  and,  to  the  second 
count,  the  defendant  pleaded,  as  to  £30,  parcel,  &c.,  that  the  plaintiffs 
accepted  and  received  the  bill  for  and  on  account  of  the  debt  therein 
mentioned.    Issue  thereon, 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Hilary  term.  It  appeared  that,  in  March,  1862,  the  defendant, 
being  indebted  to  the  plaintiffs  in  a  larger  sum  for  goods  sold  and 
delivered,  sent  them  the  bill  in  the  first  count  mentioned  as  part 
payment  and  the  balance  in  cash.  The  plaintiffs,  however,  declined 
to  receive  the  -bill,  when  the  defendant  said  that,  if  they  would  not 
accept  it  as  part  payment,  there  could  be  no  objection  to  their  retain- 
ing it  as  collateral  security.  The  plaintiffs  accordingly  kept  the  bill ; 
and  when  it  became  due  they  neglected  to  present  it,  or  to  give  notice 
of  dishonor. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  plaintiffs 
had  by  their  laches  deprived  themselves  of  all  remedy  against  the 
plaintiff. 

For  the  plaintiffs,  it  was  insisted  that,  though  they  might  have  lost 
their  remedj'  upon  the  bill,  they  might  still  go  for  the  consideration. 

The  learned  judge  nonsuited  the  plaintiffs,  reserving  them  leave  to 
move. 

£r.  James,  in  Easter  term  last,  obtained  a  rule  nisi  to  enter  a  ver- 
dict for  the  plaintiffs  on  the  money  counts,  "  on  the  ground  that  the 
non-presentment  and  not  giving  notice  of  dishonor  of  the  bill,  under 
the  circumstances  under  which  it  was  delivered,  did  not  satisfy  or 
answer  the  plaintiffs'  claim." 

Pulling  showed  cause.  The  plaintifis,  having  by  their  own  act 
made  the  security  unavailable,  cannot  now  turn  round  and  say  that 
they  did  not  receive  it  for  and  on  account  of  the  debt.  In  Crowe  v. 
Clay,  a  lost  bill  was  held  to  be  satisfaction.    Whether  the  bill  was 
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originally  received  for  and  on  account  of  the  debt,  or  as  a  collateral 
security,  is  quite  imTnaterial :  by  the  plaintiffs'  laches,  it  ceased  to  be 
a  security,  and  became  payment. 

H.  James,  in  support  of  the  rule.  The  question  is,  whether  the 
allegation  in  the  plea,  that  the  bill  in  question  was  received  "  for  and 
on  account "  of  the  debt,  was  sustained  by  the  evidence.  Conceding 
that  there  was  no  presentment  and  consequently  no  notice  of  dis- 
honor, that  is  no  answer  to  the  plaintiffs'  claim  for  the  goods  sold  and 
delivered,  inasmuch  as  they  received  it  merely  to  hold  as  collateral 
security. 

Eele,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged. 
The  action  is  for  goods  sold  and  delivered.  The  plea  is,  that  the 
defendant  delivered  and  the  plaintiffs  accepted  and  received  a  bill  of 
exchange  for  and  on  account  of  the  debt.  The  evidence  is,  that  the 
defendant,  being  indebted  to  the  plaintiffs  for  goods  sold  and  deliv- 
ered, offered  them  the  bill  in  question,  which  the  plaintiffs  at  first 
declined  to  receive,  but,  being  pressed  to  take  it  as  collateral  security, 
consented  to  do  so.  Assuming  that  the  meaning  of  a  bill  being 
received  "  for  and  on  account  of  "  a  debt  would  operate  as  a  suspen- 
sion of  the  remedy  for  the  debt  during  the  currency  of  the  bill,  the 
evidence  here  would  not  support  the  plea,  if  it  were  necessary  to  go 
to  that  extent.  But,  however  the  bill  was  received,  it  clearly  would 
be  payment,  if  at  maturity  the  money  were  obtained  for  the  bill.  Now, 
this  case  has  eventuated  in  the  non-payment  of  the  bill,  coupled  with 
this  fact,  that  the  holders  having  neglected  to  present  the  bill,  and  to 
give  the  defendant  notice  of  its  dishonor,  all  remedy  upon  it  is  lost. 
The  security  is  marred  by  the  plaintiffs'  own  laches.  The  legal  effect 
of  taking  a  bill  as  a  collateral  security  is  that,  if,  when  the  bill  arrives 
at  maturity,  the  holder  is  guilty  of  laches,  and  omits  duly  to  present 
it  and  to  give  notice  of  its  dishonor,  if  not  paid,  the  bill  becomes 
money  in  his  hands  as  between  him  and  the  person  from  whom  he 
received  it.     That  being  so,  the  plaintiffs'  debt  is  satisfied. 

"Williams,  J.  I  am- of  the  same  opinion.  The  laches  of  the  plain- 
tiffs in  not  duly  presenting  the  bill  constituted  this  a  payment  before 
action  brought. 

WiLLES,  J.  I  am  of  the  same  opinion.  When  a  bill  is  given  for 
and  on  account  of  a  debt,  it  usually  operates  as  a  suspension  of  the 
remedy  until  the  maturity  of  the  bill.  But  if  the  creditor,  when  the 
bills  fall  due,  is  guilty  of  laches  whereby  the  security  becomes  deterio- 
rated or  valueless,  it  becomes  equivalent  to  actual  payment.  That 
state  of  things  may  be  altered  by  agreement.  The  bill  may  be  ac- 
cepted in  satisfaction,  but  that  is  unusual ;  or  it  may  be  taken  for 
and  on  account,  but  with  an  understanding  that  the  party  receiving  it 
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is  to  have  the  option  of  suing  for  the  debt  before  the  maturity  of  the 
bill.  Whether  that  would  support  such  a  plea  as  this,  it  is  unneces- 
sary to  say.  By  their  laches,  the  plaintiffs  have  converted  this  into  a 
money  payment. 

Byles,  J.  I  am  of  the  same  opinion.  Assuming  that,  notwithstand- 
ing their  having  taken  the  bill,  the  plaintiffs  were  still  at  liberty  to 
sue  for  the  debt,  it  is  quite  clear  that,  as  depositees  of  the  bill,  as 
they  had  the  rights,  so  they  had  the  duties  of  holders.  No  one  else 
could  present  the  bill ;  and,  as  they  failed  in  that  duty,  they  discharged 
the  defendant.  If  the  defence  had  been  properly  pleaded,  the  matter 
would  have  been  free  from  doubt ;  and  there  was  leave  reserved  to 
amend,  if  necessary.  Hule  discharged.^ 


SMITH  AND  Others  v.  MERCER  and  Othbks. 
In  the  Exchequbk,  Novembek  20,  1867. 

[Reported  in  Law  Reports,  3  Exchequer,  51.] 

Special  Case. 

The  plaintiffs  are  merchants  at  Liverpool,  and  the  defendants  cotton 
spinners  at  Clitheroe.  On  the  9th  of  February,  1866,  the  plaintiffs 
sold,  through  Messrs.  Curry  &  Co.,  cotton  brokers,  fifty  bales  of  cotton 
to  the  defendants.  The  mode  of  payment  prescribed  by  the  invoice 
sent  with  the  goods  was  "  payment  within  ten  days,  by  cash  or  by  ap- 
proved bankers'  bills,  not  exceeding  three  months'  date,  to  be  made 
equal  to  cash  in  ten  days  and  three  months  from  the  day  of  sale."  A 
few  days  after  the  sale,  the  defendants  remitted  to  Curry  &  Co.  suffi- 
cient cash  to  pay  for  the  goods.  On  receiving  it,  Curry  &  Co.  paid  it 
in  to  Barned's  Banking  Company,  and  on  the  20th  of  February  ob- 
tained a  bill  of  exchange,  payable  eighty-eight  days  after  date,  for  the 
invoice  price  of  the  cotton  (£1,222  2s.),  drawr^by  Barned's  Banking 
Company  on  Messrs.  Prescott,  Grote,  Cave,  &  Co.,  of  London.  This 
bill,  to  which  the  defendants  were  not  parties,  was  indorsed  by  Curry 
&  Co.  to  the  plaintiffs,  and  was  delivered  to  them  on  the  same  day  on 
which  it  was  received  from  the  bank.  The  plaintiffs  thereupon  gave 
a  receipt  "for  the  sum  of  £1,222  2s.,  being  payment  of  fifty  bales 
cotton  sold  9th  inst." 

On  the  24th  of  February,  the  plaintiffs  indorsed  the  bill  to  certain 

1  Lawrence  v.  McCalmont,  2  How.  426;  Hamilton  v.  Cunningham,  2  Brock.  850 
(eemble)  ;  Lee  •;.  Baldwin,  10  Ga.  208 ;  Haines  v.  Pearce,  41  Md.  221 ;  Roberts  » 
Tliompson,  14  Oh.  St.  1,  accord.  —  Ed. 
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persons,  who  took  it  for  value  in  the  ordinary  course  of  business. 
Barned's  Banking  Co.  failed  on  the  19th  of  April  following;  and  on 
the  23d  the  holders  of  the  bill  presented  it  for  acceptance  to  Messrs. 
Prescott,  Grote,  Cave,  &  Co.,  who  declined  to  accept  it.  It  was  ad- 
mitted that,  had  the  bill  been  presented  before  the  failure  of  Barned's 
Banking  Company,  it  would  have  been  duly  accepted. 

Due  notice  of  dishonor  was  given  by  the  holders  to  the  plaintiffs, 
and  by  them  to  Curry  &  Co.  and  Barned's  Banking  Co.  The  bill  not 
having  been  taken  up,  the  plaintiffs,  by  a  letter  dated  the  9th  of  May, 
communicated  the  fact  to  the  defendants,  and  applied  for  payment  of 
the  cotton.  This  letter  was  the  first  intim.ition  received  by  the  de- 
fendants that  the  plaintiffs  had  not  been  paid  in  cash  by  Curry  &  Co. 
for  the  cotton.  The  bill  which  was  substituted  for  cash  was  sent  to 
the  plaintiffs  without  their  knowledge  or  sanction,  but  of  this  the 
plaintiffs  were  not  aware.  Barned's  Banking  Company  were  bankers 
in  good  credit  when  the  plaintiffs  took  the  bill,  and  the  bill  was  an 
"  approved  "  banker's  bill. 

The  question  for  the  opinion  of  the  court,  which  is  to  have  power 
to  draw  inferences  of  fact,  is  whether  the  plaintiffs  are  entitled  to 
recover  from  the  defendants  the  price  of  the  cotton. 

Crompton  Hutton,  for  the  plaintiffs.  The  bill  is  found  to  have  been 
an  "  approved  banker's  bill,"  and  therefore  one  which  the  plaintiffs 
were  bound  to  take  according  to  the  terms  of  the  contract.  But  they 
did  not,  by  so  doing,  discharge  the  defendants.  They  had  a  right  to 
look  for  cash,  or  what  could  be  turned  into  cash.  It  turned  out  that 
the  "  approved  bill  "  was  worthless,  and  therefore  they  are  entitled  to 
have  recourse  to  the  defendants.  But  then  it  will  be  said  there  was 
laches,  first  in  not  presenting  the  bill  for  acceptance  earlier,  and  sec- 
ondly in  not  giving  the  defendants  notice  of  dishonor.  As  to  the  first 
point,  the  bill  was  payable  not  at  sight,  but  at  a  certain  period  after 
date ;  and  there  was  no  laches  in  not  presenting  it  befoi'e  it  became 
due,  As  to  the  second,  the  defendants  were  not  parties  to  the  bill, 
and  not  entitled  to  notice  at  all.  The  day  after  the  dishonor  of  the 
bill,  an  action  for  goods  sold  and  delivered  might  have  been  com- 
menced against  them. 

[The  court  referred  to  Camidge  v.  Allenby.] 

That  case,  like  Strong  v.  Hart,^  is  distinguishable  on  the  ground 
that  there  the  plaintiff  voluntarily  took  the  bill.  Here  the  plaintiffs 
had  no  choice. 

Quain,  Q.  C.  {Baylis  with  him),  contra.  The  bill  was  payment,  and 
in  the  receipt  it  is  stated  to  have  been  so  received. 

[The  court  intimated  that  the  terms  of  the  receipt  could  not  be 
relied  on.J 

1  6  B.  &  C.  160. 
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It  was  to  be  an  approved  banker's  bill,  i.  e.  a  bill  which  the  vendors 
might  or  might  not  approve.  They  did  approve  this  bill,  and  thereby 
exercised  an  option. 

[PiGOTT,  B.  In  Smith's  Mercantile  Law,  7th  ed.  p.  507,  an  "  ap- 
proved "  bill  is  said  to  be  a  bill  to  which  no  i-easonable  objection  can 
be  taken.] 

The  plaintiffs  were  at  all  events  not  bound  to  take  any  bill.  They 
might  have  objected  to  this  one,  if  they  had  thought  fit. 

[Bramwell,  B.  It  appears  to  me  that  the  plaintiffs  might,  before 
taking  this  bill,  have  insisted  on  the  defendants'  indorsing  it.  They 
did  not  take  that  precaution ;  but,  that  being  so,  can  they  be  held  to 
have  taken  the  bill  in  discharge  of  the  price  of  the  cotton  ?] 

Assuming  that  they  cannot,  and  that  recourse  might  still  be  had  to 
the  defendants,  the  plaintiffs  by  their  laches  lost  the  power  to  recur  to 
them.  They  were  bound  to  give  notice  of  dishonor  to  the  defend- 
ants, who  were  liable,  if  at  all,  only  in  the  same  manner  as  if  they  had 
indorsed  the  bill.     [He  was  stopped.] 

C.  Sutton,  in  reply. 

Kelly,  C.  B.  The  plaintiffs  in  this  case  were  the  vendors  of  cer- 
tain cotton  to  the  defendants,  and  were  to  be  paid  for  it,  according  to 
the  contract,  "  within  ten  days,  by  cash  or  by  approved  bankers'  bills, 
not  exceeding  three  months'  date,  to  be  made  equal  to  cash  in  ten 
days  and  three  months  from  the  day  of  sale."  The  defendants  remitted 
cash  to  their  brokers,  who,  however,  did  not  remit  it  to  the  vendors, 
but  instead  paid  them  by  a  banker's  bill  drawn  by  Barned's  Banking 
Company  on  Messrs.  Prescott,  Grote,  Cave,  &  Co.,  of  London.  The 
circumstance  of  a  bill  being  given  instead  of  cash  is  not  material. 
The  brokers  were  the  defendants'  agents,  and  the  defendants  were 
bound  by  their  act.  Then  the  bill  having  been  received  by  the  plain- 
tiffs, the  question  arises  whether  it  was  an  "  approved  "  bill  or  not. 
The  case  finds  that  it  was,  and  by  that  finding  we  must  understand 
that  it  was  a  banker's  bill  to  which  no  reasonable  mercantile  objection 
could  be  made.  On  receipt  of  the  bill,  the  plaintiffs  did  not  immedi- 
ately present  it  for  acceptance  to  the  London  bankers  to  whom  it  was 
addressed,  but  indorsed  and  circulated  it.  It  might  be  contended,  I 
think,  that  by  this  conduct  the  plaintiffs  made  it  their  own.  The  fact 
of  the  holder  being  able  to  present  it  to  the  London  bank  was  an 
element  which  went  to  make  it  an  "  approved  bill ; "  and  it  may  well 
be  that  the  plaintiffs  having  accepted  it,  and  then  having  failed  to 
present  it,  made  it  their  own,  and  upon  its  becoming  valueless  were 
precluded  from  having  recourse  to  the  defendants.  It  is,  however, 
unnecessary  to  decide  this  point  on  the  present  occasion. 
VOL.  II.  40 
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The  next  fact  to  be  noticed  is  the  failure  of  Barned's  Bank,  which 
took  place  some  two  months  after  the  plaintiffs  had  received  the  bill. 
Then  at  length  the  plaintiffs  take,  or  cause  to  be  taken,  measures  for 
the  presentment  of  the  bill  for  acceptance.  It  was  presented,  but  was 
dishonored.  Upon  this,  the  holders  of  the  bill  were  bound  to  give 
notice  of  dishonor  to  all  parties  to  it,  and  this  appears  to  have  been 
done.  But  in  this  action  they  are  seeking  a  remedy  against  the 
defendants,  who  were  not  parties  to  it,  and  who  had  had  no  notice  of 
dishonor.  This  directly  raises  the  question  whether  under  such  cir- 
cumstances recourse  can  be  had  to  the  defendants.  I  am  of  opinion 
that  it  cannot ;  and  although  it  may  be  that  the  plaintiffs  had  no  option 
but  to  take  the  bill  in  the  first  instance,  it  being  an  "  approved  "  bill 
and  according  to  the  terms  of  the  contract,  I  think  their  right  to  pro- 
ceed against  the  defendants  was  conditional  on  their  giving  the  defend- 
ants notice  of  the  dishonor  of  the  bill.  Both  on  principle  and 
authority,  if  the  plaintiffs  meant  to  have  recourse  to  the  defendants, 
they  should  have  given  them  notice,  upon  finding  the  bill  was  dis- 
honored.    Our  judgment,  therefore,  must  be  for  the  defendants. 

Bramwell,  B.  I  am  of  the  same  opinion.  Looking  at  the  words 
of  the  contract  only,  there  has  been  no  default  on  the  part  of  the 
defendants.  They  have  done  as  they  were  entitled  to  do  under  the 
contract :  they  have  paid  by  an  "  approved"  bill.  But  then  the  plain- 
tiffs in  effect  say  that  mercantile  understanding  often  attaches  obliga- 
tions to  parties  which  are  not  expressed  in  words.  In  this  case,  I 
think  there  was  such  an  obligation  to  this  extent :  that  the  plaintiffs 
might,  if  they  had  chosen,  have  insisted  on  the  defendants  indorsing 
the  bill.  They  did  not  so  insist,  but  in  my  judgment  the  defendants' 
liability  continues  just  as  though  they  had.  They  are  liable  in  the 
same  manner,  and  with  the  same  incidents  as  if  they  had  been  called 
on,  as  they  might  have  been,  to  indorse  the  bill.  But  Ijiey  are  not 
liable  otherwise,  and  therefore  not  liable  without  a  notice  of  dishonor 
being  given  to  them.  The  plaintifis  failed  to  give  that  notice,  and 
therefore  are  not  entitled  to  recover.  In  short,  they  seem  to  me  in 
this  dilemma :  either  they  took  the  bill  out  and  out,  for  better,  for 
worse,  in  which  case  the  defendants  are  not  liable  at  all,  or  else  they 
took  it  with  power  of  having  recourse  to  the  defendants,  but  only  as 
if  the  defendants  had  indorsed  it,  and  in  that  case  the  defendants, 
being  without  notice  of  dishonor,  could  not  be  made  liable.  My 
judgment,  on  principle,  is  accordingly  for  the  defendants,  and  the 
authorities  are  to  the  same  effect. 

PiGOTT,  B.  I  am  of  the  same  opinion  on  the  same  grounds. 
Either  the  defendants  paid  for  the  goods  out  and  out  by  the  bill,  or 
else  remained  liable,  as  though  they  were  actual  parties  to  it.     In  the 
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former  case,  tbey  were  never  liable  at  all;  in  the  latter,  they  have 
ceased  to  be  liable  because  they  received  no  notice  of  the  dishonor  of 
the  bm>  Judgment  for  the  defendants.^ 


COHEN  V.  HALE. 

THE  MIDLAND  RAILWAY  COMPANY,  Gaenishees. 

In  the  High  Coukt  of  Justice,  Queen's  Bench  Division, 
Mat  23,  1878. 

[Reported  in  3  Queen's  Bench  Division,  371.] 

Motion  to  set  aside  an  order  of  the  district  registrar  of  Dudley. 
The  facts  were  as  follows  :  — 

The  plaintiff  recovered  judgment  in  the  action  on  the  9th  of 
November,  1877,  for  £35  12s.  On  the  24th  of  December,  the  Midland 
Railway  Company,  being  indebted  to  the  defendant  in  the  sum  of  £44 
8«.  9d.,  drew  a  check  for  that  amount  on  the  Wolverhampton  Branch 
of  Lloyd's  Banking  Company,  and  sent  it  to  the  defendant,  who  received 
it  a  day  or  two  afterwards.  On  the  27th  of  December,  the  plaintiff 
applied  for  and  obtained  a  garnishee  order  under  Order  XLV.,  Rule  2, 
attaching  the  debt  due  from  the  Midland  Railway  Company  to  the 
defendant.  This  order  was  served  on  the  Midland  Railway  Company 
on  the  30th  of  December;  and  they  thereupon  stopped  payment  of 
the  check,  which  still  remained  in  the  hands  of  the  defendant  unpre- 
sented.    The  defendant  retained  the  check  till  the  11th  of  February, 

1  In  the  case  of  In  re  Br.  &  Am.  Steam  Nav.  Co.,  L.  E.  8  Eq.  506,  the  plaintiff,  in 
payment  of  work  performed  by  hira  for  A  and  B,  received  the  acceptance  of  A.  The 
bill  was  dishonored,  but  no  notice  given  to  B,  who  was  not  a  party  to  the  bill.  The 
court  held  that  B  was,  nevertheless,  still  liable  to  the  plaintiff.  Sir  John  Stuart, 
V.  C,  delivered  the  following  opinion  :  "  The  contract  is  by  both  parties  to  pay  the 
money,  and  therefore  till  payment  the  contract  was  not  fulfilled.  There  are  partic- 
ular provisions  as  to  the  mode  of  payment;  but  until  the  payment  the  obligation 
remains.  The  case  of  Smith  v.  Mercer  is  a  clear  authority  in  favor  of  the  claim. 
Mr.  Baron  Bramwell  says  that  the  plaintiffs  in  that  case  might  have  insisted  on  the 
defendants  indorsing  the  bills ;  but  he  goes  on  to  say  that  the  liability  continued 
just  as  much  as  if  they  had  done  so.  I  cannot  follow  the  reasoning  of  the  learned 
judges  in  their  decision,  but  the  case  is  a  clear  authority  to  show  that  taking  a  bill 
is  not  payment  till  the  bill  is  satisfied,  and  that  non-indorsement  by  the  other  debtor 
does  not  deprive  the  creditor  of  his  remedy.  The  claim  must  be  admitted  to  proof." 
—  Ed. 

'  The  case  of  Swinyard  v.  Bowes,  5  M.  &  S.  62  [supra,  p.  586,  8.  c],  was  not  cited 
during  the  argument.  It  may,  however,  be  remarked  that  in  that  case  there  was  no 
preappointed  mode  of  payment.    See  also  Van  Wart  v.  WooUey,  3  B.  &  C.  439. 
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and  then  took  it  to  the  Dudley  Branch  of  Lloyd's  Banking  Company, 
and  got  them  to  give  him  cash  for  it,  that  branch  not  being  the  one  on 
which  the  check  was  drawn,  and  knowing  nothing  of  the  stoppage  of 
the  check.  The  Midland  Railway  Company  suggested  that  Lloyd's 
Banking  Company  had  a  lien  or  charge  on  the  debt,  and  Lloyd's 
Banking  Company  ultimately  appeared  on  the  garnishee  proceedings, 
and  claimed  to  have  such  lien  or  charge  ;  but  the  district  registrar  made 
an  order  barring  any  lien  or  charge  on  the  debt  attached  as  between 
them  and  the  garnishees,  but  not  as  between  them  and  the  judgment 
debtor,  and  directing  that  the  judgment  creditor  should  recover  the 
Bum  of  £35  12s.,  and  that  execution  should  issue  against  the  garnishees 
for  that  amount. 

R.  C.  M.  Plumptre  moved,  on  behalf  both  of  the  garnishees  and 
Lloyd's  Banking  Company,  to  rescind  the  above-mentioned  order. 
There  cannot  be  an  attachment  of  any  thing  but  an  absolute  debt. 
When  the  check  was  given,  there  was  no  longer  an  absolute  debt. 
Payment  of  a  debt  by  check  is  a  conditional  payment,  and  operates  as 
a  payment  until  the  check  is  dishonored.  Chitty  on  Bills,  11th  ed. 
p.  356.  A  creditor  who  takes  a  check  takes  what  is  equivalent  to  a 
cash  payment,  if  the  check  is  ultimately  paid.  If  the  check  is  dis- 
honored, the  debt  revives.  At  the  time  the  garnishee  order  in  the 
present  case  was  served,  there  was  no  absolute  debt ;  for  the  check  was 
then  in  the  hands  of  the  judgment  debtor  unpresented.  If  the  debt 
could  be  attached  under  these  circumstances,  it  would  follow  that  the 
execution  creditor  could  call  on  any  garnishee  who  had  given  a  check 
to  go  and  stop  it  immediately,  and  hold  him  responsible,  if  he  did  not. 

[CocKBUEisr,  C.  J.  It  may  be  that  the  garnishees  could  have 
refused  to  stop  the  check,  but  they  did  stop  it :  under  these  circum- 
stances, is  not  the  payment  gone  ab  initio  f  ] 

The  garnishee  order  must  be  good  or  bad  when  made ;  and,  when  it 
was  made,  there  had  been  a  conditional  payment  of  the  debt,  and  it 
was  uncertain  whether  the  debt  ever  would  revive.     Hall  v.  Pritchett.^ 

The  garnishees  had  no  right  to  stop  the  check.  The  stopping  of  the 
check  was  wrongful  as  against  the  execution  debtor. 

[CocKBUKN,  C.  J.  The  only  effect  of  it  would  be  to  remit  him  to 
his  original  right  on  the  consideration  for  the  check.] 

[He  also  cited  Keene  v.  Beard.] 

E.  OlarJce,  for  the  judgment  creditor,  was  not  called  upon  to  show 
cause. 

CocKBUEN,  C.  J.  This  is  a  clear  case.  It  appears  to  me  that  the 
reasoning  of  the  counsel  for  the  garnishees  involves  a  fallacy.    It 

1  3  Q.  B.  D.  215. 
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treats  the  debt  as  extinguished  when  the  garnishee  order  was  served 
It  is  contended  that  there  must  be  a  subsisting  debt  on  which  the 
order  can  operate  when  it  is  served.  But,  granting  this,  the  reasoning 
fails,  because  it  is  not  in  my  opinion  shown  that  there  was  not,  as  the 
event  happened,  an  existing  debt  in  this  case.  It  is  very  true  that  a 
man  who  takes  a  check  may  be  estopped  from  proceeding  to  enforce 
payment  of  the  debt  until  presentment  of  the  check ;  and,  if  the  check 
is  ultimately  paid,  the  debt  is  extinguished.  All  that  happens  in  the 
mean  time  is  that  the  right  of  action  is  suspended.  But,  when  the 
check  is  presented  and  dishonored,  the  debt,  the  remedy  for  which  was 
suspended  until  presentment  of  the  check,  may  be  treated  as  a  debt 
subsisting  all  along,  just  as  if  the  check  had  never  been  given.  The 
giving  of  the  check  only  suspends  the  remedy,  it  does  not  extinguish 
the  debt.  Therefore,  when  the  Midland  Railway  Company  stopped 
this  check,  it  was,  in  my  opinion,  as  if  it  had  never  been  given.  It  may 
be  that  the  garnishee  order  could  not  have  been  made  effectual  against 
them,  if  they  had  declined  to  stop  the  check,  on  the  ground  that,  hav- 
ing given  it,  they  had  so  far  pledged  themselves  that  it  would  not  be 
proper  for  them  to  stop  payment  of  it;  but  they  did  not  take  this 
course,  and  by  their  direction  the  check  was  stopped.  The  suspension 
of  the  remedy  then  ceased,  and  the  debt  remained  just  as  if  the 
cheek  had  never  been  given.  Under  these  circumstances,  I  think  the 
garnishee  order  could  be  enforced  against  the  Midland  Railway  Com- 
pany. 

Melloe,  J.  I  am  of  the  same  opinion.  The  fallacy  of  the  gar- 
nishees' contention  in  my  opinion  is  that  it  does  not  sufficiently 
distinguish  between  the  mere  suspension  of  the  remedy  and  the 
extinguishment  of  the  debt.  Till  the  check  is  presented,  the  remedy 
is  in  suspense  ;  but  the  debt  itself  is  not  affected.  The  debt  has  never 
been  paid,  and  remains  in  the  event,  I  think,  the  proper  subject  of  a 
garnishee  order,  though  the  remedy  was  suspended  till  a  date  subse- 
quent to  the  service  of  the  order.  Order  refused.^ 

1  In  Puckford  ».  Maxwell,  6  T.  K.  52,  a  plaintiff  who  had  received  a  draft  from 
his  debtor  after  the  latter's  arrest  was  allowed,  upon  the  dishonor  of  the  draft,  to 
arrest  the  debtor  a  second  time  upon  the  original  affidavit.  In  Wood  u.  Marton, 
37  L.  T.  Rep.  788  (Q.  B.  D.  Dec.  1877),  a  mortgagee  had  an  absolute  power  of  sale 
upon  default  of  payment  of  interest  for  seven  days  after  notice.  Default  was 
made  and  notice  given.  On  the  sixth  day  after  notice,  the  mortgagee  took  a  three 
months'  bill  for  the  amount  of  interest  due,  which  bill  was  dishonored.  The  prop- 
erty was  thereupon  sold  without  any  further  notice,  and  the  sale  was  held  valid,  the 
bill  having  merely  suspended  the  running  of  the  notice  till  maturity. 

The  drawer  of  a  check  given  iu  payment  of  a  debt  cannot  be  garnisheed  before  the 
check  is  dishonored.    Getchell  v.  Chase,  124  Mass.  366.  —  Ed. 
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ISAAC  VANCLEEF  v.  LEWIS  THERASSON  and  Anothee. 

In  the  Supkbmb  Judicial  Couet,  Massachusetts,  March 
10,  11,  1825. 

[Reported  in  3  Pickering,  12.] 

Assumpsit  on  an  account  annexed  to  the  writ,  to  recover  the  price 
of  forty  firkins  of  lard  sold  and  delivered  by  the  plaintiff  to  the  de- 
fendants, who  at  the  time  were  partners  in  trade  in  the  city  of  New 
York. 

At  the  trial  before  Wilde,  J.,  the  plaintiff  proved  the  sale  and  de- 
livery ;  but  it  appeared  that  a  negotiable  note  had  been  given  by  the 
defendants  at  the  time,  payable  in  four  months,  and  that  the  plaintiff 
had  given  a  receipt  stating  that  the  note  was  received  in  full  for  the 
lard.  Whereupon,  the  plaintiff  moved  for  liberty  to  amend  his  writ  by 
inserting  a  count  on  the  note  ;  but  this  amendment  was  not  allowed. 

The  plaintiff  then  offered  evidence  to  prove  that  the  note  had  never 
been  paid,  and  that  it  was  lost.  The  defendants'  counsel  contended 
that  the  note,  being  negotiable,  was  in  law  payment  for  the  lard  ;  but 
as  it  appeared  that  the  contract  was  made  in  New  York,  and  was  to 
have  been  performed  there,  and  as  it  was  admitted  that  by  the  law  of 
New  York,  as  laid  down  in  reported  cases,  the  note  would  not  amount 
to  payment,  the  jury  were  instructed  to  find  for  the  plaintiff,  if  they 
should  be  satisfied  that  the  note  had  never  been  paid,  and  that  it  was 
actually  lost,  and  they  accordingly  found  a  verdict  for  the  plaintiff. 

If  the  court  should  be  of  opinion  that  on  this  evidence  the  plaintiff 
was  not  entitled  to  recover,  the  verdict  was  to  be  set  aside,  and  the 
plaintiff  was  to  become  nonsuit,  unless  the  court  should  be  of  opinion 
that  the  motion  to  amend  ought  to  have  been  allowed. 

Morse,  for  the  defendants,  insisted  that  the  giving  of  the  note  was  a 
payment,  Thacher  v.  Dinsmore  ; '  and  that  the  plaintiffs  having  given 
a  receipt  stating  that  the  note  was  received  in  full  for  the  lard  was  an 
agreement  that  the  note  should  be  considered  as  payment,  which  even 
according  to  the  law  of  New  York  would  be  a  discharge  of  the  pre- 
vious simple  contract  debt. 

J.  C.  Merrill,  contra,  cited  on  this  point  Porter  v.  Taloott,"  Holmes 
et  al.  V.  D'Camp,*  Thompson  v.  Ketcham,^  Pintard  v.  Tackington,'  Bur- 
dick  V.  Green,'  Tobey  v.  Barber ; '  and  he  contended  that  the  writ  was 

I  5  Mass.  802.  '  1  Cowen,  359.  3  1  Johns.  34. 

*  8  Johns.  149.  »  10  Johns.  104.  6  15  Johns.  247. 

1  5  Johns.  68. 
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amendable,  for  the  note  and  the  account  were  for  the  same  cause  of 
action,  at  least  by  the  law  of  New  York,  and  the  amendment  would 
not  have  prejudiced  any  third  party.  WUlis  v.  Crooker,^  Haynes  et 
ux.  V.  Morgan.^ 

Paekbe,  C.  J.,  gave  the  opinion  of  the  court  in  substance  as  follows : 
It  is  very  clear  that,  by  the  decisions  of  this  court,  a  few  years  since, 

in  the  cases  of  Little  v.  Little,  in  Essex,  and  Tappan  v. ,  in 

Hampshire,  not  reported,  the  amendment  could  not  be  allowed;  for 
the  note  and  the  account  were  substantially  different  causes  of  action. 
What  may  be  the  law  of  New  York  on  this  point  it  is  unnecessary  to 
determine  ;  for  we  are  clear  that  the  action  may  be  sustained  without 
the  amendment.  The  contract  having  been  made  in  New  York 
with  reference  to  their  laws,  it  is  to  have  the  same  effect  here  which  it 
would  have  there  ;  and  it  is  manifest  from  a  series  of  cases  in  the  re- 
ports of  that  State  that  the  note  being  lost  cannot  be  viewed  as  an 
extinguishment  of  the  antecedent  debt,  unless  it  were  so  expressly 
agreed,  and  that  the  receipt  given  by  the  plaintiff  does  not  amount  to 
such  an  agreement.    Burdick  v.  Green,'  Tobey  «.  Barber.* 

Judgment  according  to  the  verdict? 


SMALL  V.  JONES. 
In  thb  Supbemb  Court,  PaNsrsTLVANLi,  Mat,  1839. 

{Reported  in  8  Watts,  262.] 

Eeeoe  to  the  Common  Pleas  of  Dauphin  County. 

A.  J.  Jones  and  John  Cameron  against  Peter  A.  Small  and  Samuel 
Small,  surviving  partners  of  Smalls  &  Co. 

This  suit  was  brought  to  recover  $165,  the  balance  of  a  sum  of  $200, 
alleged  to  have  been  lent  by  plaintiffs  to  the  firm  of  Smalls  &  Co., 
composed  of  defendants  and  John  Small,  deceased.  The  business  of 
that  firm  was  conducted  by  John  Small,  under  the  name  of  Smalls  & 
Co.  John  Small,  some  time  before  February,  1836,  sent  his  clerk, 
Seibert,  to  plaintiffs,  to  borrow  $200.  The  money  was  obtained. 
Whether  John  Small  sent  with  his  clerk  a  promissory  note  to  plain- 

>  1  Pick.  204.  2  3  Mass.  208. 

'  15  Johns.  247.  *  6  Johns.  68. 

5  The  Chusan,  2  Story,  453  ;  Bepport  v.  Eobinson,  Taney,  492 ;  Page  v.  Hubbard, 
1  Sprague,  835 ;  Castor  v.  Townsend,  1  CUfE.  1 ;  Baker  v.  Draper,  1  Cliff.  420 ; 
Bartsch  v.  Atwater,  1  Conn.  409 ;  Ward  v.  Howe,  38  N.  H.  35;  Street  v.  Hall,  29  Vt 
165;  Bobinson  v.  Hurlburt,  34  Vt.  115,  accord.  —  Ed. 
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tiffs  for  the  $200,  and,  if  he  did,  whether  it  was  signed  by  John  Small 
individually,  or  in  the  name  of  Smalls  &  Co.,  was  disputed.  On  the 
27th  of  February,  1836,  John  Small  sent  his  clerk  with  135,  and  his 
individual  promissory  note  for  the  balance,  $165,  to  plaintiffs.  Mr. 
Jones  objected  to  the  note,  because  it  was  not  in  the  name  of  Smalls  & 
Co. ;  but  on  the  clerk's  observing  that  it  would  be  paid  at  all  events, 
when  due,  he  made  no  further  objection.  This  note  plaintiffs  had 
discounted  in  the  Harrisburg  Savings  Institution  :  when  due,  it  was 
protested ;  and  plaintiffs,  since  the  commencement  of  this  suit,  have 
repaid  that  institution.  It  was  objected  that  plaintiffs  cannot  recover, 
because  they  had  the  money  received  on  discount  of  the  note,  at  the 
commencement  of  this  suit,  and  did  not  repay  it  to  the  Harrisburg 
Savings  Institution  till  after  the  commencement  of  this  suit. 

The  court  below  was  of  opinion  that  this  was  not  a  valid  objection 
to  the  plaintiffs'  recovery,  and  so  instructed  the  jury.  Verdict  for 
plaintiffs. 

Alricks  and  Johnston^  for  plaintiffs  in  error. 

M'' Clure,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Sergeant,  J.  There  is  one  portion  of  this  charge  in  which  the 
court  below  erred  ;  and  that  is,  in  instructing  the  jury  that  there  was 
no  validity  in  the  objection  that  the  plaintiff  could  not  recover,  because 
he  did  not  take  up  the  note  until  after  the  commencement  of  this 
suit.  If  a  person  lend  money  and  take  a  note,  payable  at  a  future  day, 
in  payment  of  it,  and  then  parts  with  the  note  for  a  valuable  consid- 
eration, he  cannot  sue,  either  on  the  note  or  on  the  original  cause  of 
action,  till  he  has  taken  up  the  note.^  If  he  could,  the  debtor  might  be 
liable  to  two  suits,  one  by  the  holder  upon  the  note,  and  the  other  by 
the  creditor  on  the  original  cause  of  action.  Where  the  note  is  out- 
standing in  the  hands  of  an  agent  of  the  creditor,  or  of  one  who  has 
paid  no  consideration,  it  is  sufficient  to  produce  it  at  the  trial,  as  was 
held  in  Burden  v.  Halton.^  But  the  case  is  different  where  it  has  been 
parted  with  for  a  valuable  consideration  received  by  the  creditor. 

Judgment  reversed. 

1  Maillard  v.  Duke,  6  M.  &  G.  40 ;  Bunney  v.  Poyntz,  4  B.  &  Ad.  568  ;  Harris  v. 
Johnston,  3  Cranch,  311 ;  Black  v.  Zacharie,  3  How.  483  ;  Cocke  v.  Chaney,  14  Ala. 
65,  accord. 

Burden  v.  Halton,  4  Bing.  454 ;  Burdick  v.  Green,  15  Johns.  247,  contra. 

Conf.  Brown  v.  Scott,  51  Pa.  857. 

See  also  Tarleton  v.  AUhusen,  2  A.  &  E.  32  ;  Kean  v.  Dufresne,  3  S.  &  K.  233 ; 
Oliphant  «.  Church,  19  Pa.  318 ;  Dickinson  a.  King,  28  Vt.  378,  in  which  cases  a 
creditor  who  had  taken  up  the  bill  or  note  before  action  brought  recovered  judgment 
on  the  original  consideration.  —  Ed. 

2  4  Bing.  454. 
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THOMAS  V.  TODD. 

Ik  the  Supbeme  Court,  New  Yoke,  Jantjaet,  1844. 

[Reported  in  6  Hill,  840.] 

Ebkoe  to  the  Oneida  Common  Pleas.  Thomas  sued  Todd  before  a 
justice,  and  declared  for  rent  due  from  the  defendant.  The  defence  was 
payment  of  a  part  and  tender  of  the  residue.  On  the  5th  of  May,  1842, 
the  defendant  paid  the  plaintiff  $23  towards  the  rent  in  bank-bills, 
and  took  a  receipt.  The  whole  controversy  arose  out  of  the  fact  that 
one  of  the  bills,  which  was  for  five  dollars,  turned  out  to  be  counter- 
feit. Both  parties,  as  may  be  inferred  from  the  case,  lived  in  TJtica. 
On  the  same  day  that  the  bill  was  received  by  the  plaintiff,  he  sent  it 
to  one  Gates,  in  the  adjoining  town  of  Frankfort,  who  in  a  short  time 
sent  it  back  to  the  plaintiff  as  counterfeit.  On  the  4th  of  July,  the 
plaintiff  asked  the  defendant  to  take  back  the  bill;  but  the  defendant 
said  the  plaintiff  did  not  have  it  of  him.  The  plaintiff  said  he  did, 
and  that  he  at  the  same  time  gave  it  to  a  boy  to  take  to  Frankfort ; 
that  in  a  short  time  it  was  brought  back,  and  said  to  be  counterfeit ; 
that  the  plaintiff  took  it  again,  and  gave  it  to  a  man  in  Westmore- 
land ;  and  that  it  then  came  back  again.  The  justice  gave  judgment 
for  the  plaintiff  for  a  sum  which  included  the  counterfeit  bill.  On 
certiorari,  the  Common  Pleas  reversed  the  judgment,  on  the  ground 
that  the  plaintiff  did  not  return  nor  offer  to  return  the  bill,  nor  notify 
the  defendant  that  it  was  counterfeit,  within  a  reasonable  time.  The 
plaintiff  brought  error. 

Gavrin  <&  Coburn,  for  the  plaintiff  in  error. 
*    W.  Allen,  for  the  defendant  in  error. 

Bt  the  Court,  Bronson,  J.  This  is  a  case  of  mistake  by  both 
parties,  —  the  one  paying  and  the  other  receiving  a  bank-bill,  supposing 
it  to  be  genuine,  when  in  truth  it  was  counterfeit.  As  the  bill  was 
worthless,  it  did  not  make  a  good  payment  towards  the  rent,  unless 
the  plaintiff  was  in  fault  for  not  returning  it  sooner.'     Markle  v,  Hat- 

1  Bell  V.  Buckley,  11  Ex.  631 ;  Eagle  Bank  v.  Smith,  5  Conn.  71 ;  Simma  v.  Clark, 
11  111.  137 ;  Bell  o.  Cafferty,  21  Ind.  411  (semhle) ;  Allen  v.  Sharpe,  37  Ind.  67 ;  Keene 
V.  Thompson,  4  Gill  &  J.  463  ;  Mudd  v.  Keeves,  2  Har.  &  J.  368  ;  Young  v  Adams, 
6  Mass.  182;  Bride  v.  Batchelder,  9  All.  394;  Coolidge  v.  Brigham,  1  Met.  547; 
Grafton  Bank  v.  Hunt,  4  N.  H.  492  {semble);  Markle  v.  Hatfield,  2  Johns.  455; 
Baker  v.  Bonesteel,  2  Hilt.  397 ;  Hargrave  v.  Dusenberry,  2  Hawks,  326 ;  Raymond  w. 
Baar,  13  S.  &  E.  818  (semUe);  Eamsdale  u.  Horton,  3  Barr,  330;  Bitter  ii.  Sing- 
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field,^  Jones  v.  Ryde,^  Young  v.  Adams.'  And  the  rule  is  the  same 
where,  although  the  bill  is  genuine,  the  bank  had  broken  before  the 
payment  was  made,  but  the  knowledge  of  that  fact  had  not  reached 
the  place  of  payment.^  Lightbody  v.  Ontario  Bank.*  And  see  U.  S. 
Bank  v.  Bank  of  Georgia.'  In  all  of  these  cases,  there  was  an  offer  to 
return  the  bill  immediately  after  discovering  that  it  was  worthless, 
and  I  think  such  an  offer  essential  to  the  right  of  recovery.  Pothier 
says  the  creditor  may  ]-ecover  in  such  a  case,  on  offering  to  return 
what  he  has  received.  (1  Poth.  Ob.  495,  Evans's  ed.)  This  doctrine 
was  cited  with  approbation  in  Markle  v.  Hatfield;  and  the  principle 
is  a  just  one.  Both  parties  have  agreed  that  the  thing  should  be 
received  in  payment ;  and  although  they  were  acting  under  a  mistake 
as  to  the  nature  or  value  of  the  thing  paid,  yet  as  the  debtor  has 
acted  honestly,  he  can  only  be  put  in  the  wrong  by  an  offer  to  correct 
the  error.  Although  the  bill  has  no  intrinsic  value,  it  should  be 
returned  to  the  debtor,  so  as  to  enable  him  to  trace  out  and  fall  back 
upon  the  person  from  whom  he  received  it.  And  for  the  same  reason 
the  bill  should  be  returned  without  any  unnecessary  delay.  That  was 
not  done  in  this  case.'  Judgment  affirmed. 

master,  73  Pa.  400;  Ware  v.  Street,  2  Head,  609;  Goodrich  w.  Tracy,  43  Vt.  314; 
Pindall  v.  N.  W.  Bank,  7  Leigh,  617,  accm-d. 

Nor  altered  paper.     Sloman  i>.  Cox,  1  C.  M.  &  E.  471. 

The  same  rule  applies  to  negotiable  paper  void  under  stamp  laws.  Brown  i>. 
Watts,  1  Taunt.  353 ;  Wilson  v.  Vysar,  4  Taunt.  288 ;  Wilson  u.  Kennedy,  1  Esp. 
245 ;  Wade  v.  Beasley,  4  Esp.  7 ;  Farr  v.  Price,  1  East,  55.  Or  to  paper  void  under 
usury  laws.  Phillips  v.  Cockayne,  3  Camp.  119;  Johnson  v.  Johnson,  11  Mass.  359; 
Sheppard  v.  Hamilton,  29  Barb.  156;  Central  Bank  v.  Dana,  32  Barb.  296;  Farmers' 
Bank  ti.  Joslyn,  .37  N.  Y.  353;  Winsted  Bank  v.  Webb,  39  N.  Y.  325;  Leary  «. 
Miller,  61  N.  Y.  488;  Parker  v.  Cousins,  2  Grat.  372,  388.  — Ed. 

1  2  Johns.  455.  2  5  Taunt.  488.  «  6  Mass.  182. 

'  Owenson  v.  Morse,  7  T.  E.  64 ;  Magee  v.  Cormack,  13  III.  289 ;  Frontier  Bank 
V.  Morse,  22  Me.  88  ;  Small  v.  Franklin  Co.,  99  Mass.  277  (semble) ;  Weddigen  v.  Bos- 
ton Co.,  100  Mass.  424  {semble) ;  Fogg  v.  Sawyer,  9  N.  H.  365  ;  Lightbody  v.  Ontario 
Bank,  11  Wend.  9 ;  13  Wend.  101,  h.  c. ;  Eoberts  v.  Fisher,  43  N.  Y.  159 ;  WestfeU  v. 
Braley,  10  Oh.  St.  188;  Harley  u.  Thornton,  2  Hill  (S.  Ca.),  509;  Wainwright  u. 
Webster,  11  Vt.  576 ;  Townsend  v.  Racine  Bank,  7  Wis.  185,  accord. 

Anon.,  12  Mod.  517 ;  Lowrey  v.  Murrell,  2  Port  280 ;  Young  v.  Adams,  6  Mass. 
182  {semble) ;  Bayard  v.  Shunk,  1  W.  &  S.  92;  Scruggs  v.  Gass,  8  Yerg.  175;  Ware 
V.  Street,  2  Head,  609,  contra.— ^d. 

5  11  Wend.  9,  and  s.  c.  in  error,  13  Wend.  101. 

6  10  Wheat.  333. 

'  Simms  v.  Clark,  11  111.  137  {semble) ;  Atwood  v.  Cornwall,  28  Mich.  336 ;  Ken- 
ney  v.  First  Nat.  Bank,  50  Barb.  112  (sembh);  Burrill  v.  Watertown  Bank,  61  Barb. 
105  (semble) ;  Eaymond  v.  Baar,  13  S.  &  R.  318 ;  Pindall  v.  N.  W.  Bank,  7  Leigh,  617, 
accord. 

In  Snyder  ».  Eeno,  38  Iowa,  330;  Smith  w.  McNair,  19  Kas.  330;  Kent  v.  Born- 
stein,  12  All.  842  ;  Brewster  v.  Burnett,  125  Mass.  168,  it  was  said  to  be  unnecessary 
to  return  absolutely  worthless  notes.    See  Small  v.  Frr-^"n  Co.  99  Mass.  277.  — Ed. 
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SECTION  IV. 
A.  Sill  or  Note  is  binding  without  a  Consideration. 

POPPLEWELL  V.  WILSON. 
In  the  King's  Bench,  Hilary  Teem,  1719. 

[Reported  in  1  Strange,  264.  J 

Eeeoe  of  a  judgment  in  C.  B.  in  case  upon  a  promissory  note 
entered  into  by  A  to  pay  so  much  to  B  for  a  debt  due  from  C  to  the 
said  B.  And  it  was  objected  that  this,  not  being  for  value  received, 
was  not  within  the  statute,  and  prima  facie  the  debt  of  another  is  no 
consideration  to  raise  a  promise.  But  the  court  held  it  to  be  within 
the  statute,  being  an  absolute  promise,  and  every  way  as  negotiable  as 
if  it  bad  been  generally  for  value  received.    And  the 

Judgment  was  affirmed} 


SMITH  V.  KNOX. 
At  Nisi  Peius,  coeam  Loed  Eldon,  C.  J.,  Decembee  6,  1800. 

{Reported  in  3  Espinasse,  46.] 

Assumpsit  on  a  bill  of  exchange  by  the  plaintiff  as  the  indorsee  of 
one  Vertaul. 

The  bill  was  drawn  by  Vertaul,  in  his  own  favor,  on  the  defendant, 
who  accepted  it,  and  indorsed  by  Vertaul  to  the  plaintiff. 

The  plaintiff  proved  the  handwriting  of  the  several  parties  to  the 
bill,  and  there  rested  his  case. 

Marshall,  Serjt.,  for  the  defendant,  stated  that  he  rested  his  defence 
upon  two  points  :  Ist,  that  the  bill  in  question  was  drawn  upon  the 
defendant  by  Vertaul,  and  accepted  without  any  consideration  ;  2dly, 
that  the  plaintiff  had  sued  Vertaul,  and  taken  from  him  a  warrant  of 
attorney  for  the  amount  of  the  bill. 

LoED  Eldon.  As  to  the  first  point.  If  a  person  gives  a  bUl  of 
exchange  for  a  particular  purpose,  and  that  is  known  to  the  party  who 
takes  the  bill,  as,  for  example,  if  to  answer  a  particular  demand,  then 
the  party  taking  the  bill  cannot  apply  it  to  a  diflferent  purpose ;  but 

1  See  Garnet  v.  Clark,  11  Mod.  226.  — Ed. 
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where  a  bill  is  given  under  no  such  restriction,  but  given  merely  for  the 
accommodation  of  the  drawer  or  payee,  and  that  is  sent  into  the  world, 
it  is  no  answer  to  an  action  brought  on  that  bill,  that  the  defendant,  the 
acceptor,  accepted  it  for  the  accommodation  of  the  drawer,  and  that 
that  fact  was  known  to  the  holder  :  in  such  case,  the  holder,  if  he  gave 
a  bona  fide  consideration  for  it,  is  entitled  to  recover  the  amount, 
though  he  had  full  knowledge  of  the  transaction.^ 

Verdict  for  the  plaintiff J^ 


CHILDS  V.   MONINS  and  BOWLES. 
In  the  Common  Pleas,  February  10,  1821. 

[Reported  in  2  Broderip  Sf  Bingham,  460.] 

Assumpsit  on  a  promissory  note.  Counts  for  money  paid,  money 
had  and  received,  and  on  an  account  stated.  Pleas  for  Monins :  first, 
general  issue ;  secondly,  actio  non,  because  heretofore,  to  wit,  on, 
&o.,  at,  &c.,  the  defendants  were  the  executors  of  the  last  will  and 
testament  of  Thomas  Taylor,  deceased,  and  as  such  executors  they 
made  the  promissory  note  mentioned,  in  the  words  following  (that  is 
to  say)  :  "  Ringwould,  28th  December,  1816.  As  executors  to  the  late 
Thomas  Taylor,  of  Ringwould,  we  severally  and  jointly  promise  to 
pay  to  Mr.  Nathaniel  Childs  the  sum  of  £200,  on  demand,  together 
with  lawful  interest  for  the  same.  J.  Blonins,  Phineas  Bowles,  execu- 
tors." The  defendant  Monins  further  pleaded  plene  administra- 
verunt  prceter.  Plea  for  the  defendant  Bowles  :  general  issue.  Repli- 
cation, joining  issue  with  Monins  on  his  first  plea,  and  with  Bowles  on 
his  plea.  Demurrer  to  the  second  plea  of  Monins,  for  the  following 
causes  :  that  the  defendants  have,  by  the  note  mentioned,  made  them- 
selves personally  responsible  to  the  plaintiff ;  and  that  the  said  defend- 
ants have  in  and  by  the  said  note  admitted  that  they  have  assets  in 
their  hands  for  the  payment  of  the  said  note ;  and  that  it  does  not 
appear  that  the  said  note  was  given  for  a  debt  of  the  said  Thomas 
Taylor,  but  may  have  been  given  for  a  debt  of  the  said  executors, 

1  A  portion  of  the  case,  involving  the  same  point  as  English  v.  Darley,  supra,  p.  118, 
has  heen  omitted.  —  Ed. 

2  Bank  of  Ireland  k.  Beresford,  6  Dow,  237 ;  Perry  v.  Crammond,  1  Wash.  C.  C. 
100 ;  Buchanan  v.  International  Bank,  78  111.  600 ;  Thompson  o.  Shepherd,  12  Met. 
811 ;  Brown  v.  Mott,  7  Johns.  361 ;  Grant  v.  EUicott,  7  Wend.  227  ;  Benedict  v.  De 
Groot,  1  A^b.  App.  125;  First  Nat.  Bank  u.  Schuyler,  39  N.  Y.  Sup'r  Ct.  440; 
Holmes  d.  Paul,  5  Pa.  L.  J.  461,  accord.  — Ed. 
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since  the  death  of  Thomas  Taylor ;  and  for  that  the  defendants  have 
promised,  in  and  by  the  said  note,  to  pay  the  sum  of  £200,  with  lawful 
interest;  and  the  said  defendants  could  not,  in  their  representative 
capacity,  become  liable  for  the  interest  due  on  the  said  note ;  and  for 
that  the  defendants  have  become  personally  liable,  because  they  have 
severally  and  jointly  promised  to  pay,  with  interest,  the  sum  in  the 
said  note  mentioned  :  which  note  gives  a  right  of  action  against  the 
executors  of  one  of  the  defendants  who  shall  first  die,  and  on  that 
event  against  the  other  defendant,  as  the  survivor ;  and  the  last-men- 
tioned executor  could  not  be  liable,  or  sued  as  executor  of  Thomas 
Taylor  ;  and  that  the  second  plea  should  have  been  pleaded  in  abate- 
ment, and  not  in  bar ;  and  that  the  second  plea  is  in  other  respects 
uncertain,  informal,  and  insufficient.     Joinder  in  demurrer. 

Taddy,  Serjt.,  in  support  of  the  demurrer.  The  promise  to  pay  is 
an  admission  of  assets ;  and,  as  the  payment  was  to  be  made  with 
interest,  a  payment  at  a  future  day  must  be  implied.  This  constitutes 
a  forbearance  to  sue  on  the  part  of  the  plaintiff,  which  forbearance 
raises  a  sufficient  consideration  for  the  defendants  charging  them- 
selves. It  has  been  expressly  decided  that,  if  an  executor  promises  to 
pay  the  debt  at  a  future  day,  it  becomes  his  own  debt,  to  be  discharged 
out  of  his  own  estate.  Goring  v.  Goring,'  Trewinnian  v.  Howell,^ 
2  "Wms.  Saund.  137,  b. 

Vaughan,  Serjt.,  contra.  The  executors  are  not  personally  liable, 
because  they  expressly  promise  as  executors,  not  in  their  own  right ; 
and  there  is  no  sufficient  consideration  for  a  promise  in  their  own 
right.  The  circumstance  of  the  promise  having  been  made  in  writing 
does  not  alter  the  case  ;  for  the  Statute  of  Frauds,  in  enacting  that  an 
executor  shall  not  be  personally  charged,  except  by  his  own  writing, 
has  not  enacted  that  even  by  such  writing  he  shall  be  charged  in  cases 
where  he  would  not  have  been  liable  at  common  law.  Rann  v. 
Hughes.'  The  promise  to  pay  at  a  future  day  should,  in  order  to 
charge  the  executor,  be  express,  and  not  merely  deducible  by  infer- 
ence. 

Taddy,  in  reply,  was  stopped  by  the  court. 

Dallas,  C.  J.  It  has  been  urged  that  the  defendants  cannot  be 
personally  liable,  because  this  is  only  a  promise  to  pay  as  executors. 
Whether  or  not  the  promise  be  such,  must  depend  not  on  those  words 
alone,  but  on  the  words  of  the  whole  instrument  taken  together ;  and 
what  are  they  ?  "  As  executors  to  the  late  Thomas  Taylor,  of  Ring- 
would,  we  severally  and  jointly  promise  to  pay  to  Mr.  Nathaniel 
Childs  the  sum  of  £200  on  demand,  with  lawful  interest  for  the 

1  Yelv.  10.  "  Cro.  Eliz.  91.  «  7  T.  E.  850,  n. 
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eame."  Take  first  the  words  "  on  demand."  Suppose  a  demand  had 
been  made  immediately:  do  not  the  executors,  by  subjecting  them- 
selves to  such  a  demand,  admit  they  have  assets  to  satisfy  it  ?  If  they 
meant  to  limit  their  liability,  why  did  they  not  add  to  the  words  aa 
executors  the  words  "  out  of  the  estate  of  Thomas  Taylor."  But  they 
promise  absolutely,  and  further  add  an  engagement  to  pay  interest : 
when,  therefore,  by  the  engagement  to  pay  interest  they  have  induced 
the  plaintiff  to  suspend  his  clear  and  admitted  demand,  by  so  doing 
they  make  the  promise  personal  and  individual.  The  plea  further 
says,  they  have  fully  administered  :  so  they  may  have  done  at  the  time 
of  plea  pleaded ;  but  they  do  not  say  they  had  no  assets  at  the  time 
the  note  was  given.  If  executors  were  not  liable  on  such  a  promise, 
they  would  be  enabled,  by  making  such  a  promise,  to  defraud  any 
individual  among  their  testator's  creditors.  This,  too,  is  a  promise, 
which,  from  the  circumstance  of  interest  being  added,  necessarily  im- 
ports a  payment  at  a  future  day,  and  an  executor  promising  to  pay  a 
debt  at  a  future  day  makes  the  debt  his  own. 

Park,  J.,  concurred. 

BuEEOUGH,  J.  The  plea  is  inapplicable  to  the  count.  The  inser- 
tion of  the  words  "  as  executors  "  cannot  alter  the  case,  if,  on  the 
whole  instrument,  the  parties  appear  liable.  That  is  clearly  the  case 
in  the  present  instance ;  for,  by  promising  to  pay  on  demand,  the 
defendants  admit  assets ;  and,  by  promising  interest,  they  show  in 
effect  that  the  debt  was  to  be  paid  at  a  future  day;  as  they  could  not 
charge  the  estate  of  the  testator  with  interest,  they  must  pay  it  out  of 
their  own  pockets. 

RicHAEDSON,  J.  We  must  look  at  the  whole  instrument,  not  con- 
fining ourselves  to  the  words  "  as  executors ; "  and  from  the  whole 
instrument  it  appears  that  the  defendants  are  personally  liable.  They 
promise  severally  and  jointly,  which  is  not  usual  with  executors.  They 
promise  to  pay  on  demand,  and  with  interest,  which  is  clearly  a  com- 
pensation for  forbearance.  It  maybe  true  now  that  they  have  fully 
administered,  but  that  is  no  answer  to  the  plaintiff,  who  was  entitled 
to  be  paid  in  1816.  Goring  v.  Goring  is  in  point;  but  there  are  other 
cases.    Barry  v.  Rush,^  Worthington  v.  Barlow.^ 

Judgment  for  the  plaintiff .' 

1  1  T.  E.  691.  2  7  X.  R.  463. 

"  York  V.  Pearson,  63  Me.  587,  accord. 

Ten  Eyck  v.  Vanderpoel,  8  Johns.  120 ;  Sohoonmaker  v.  Eoosa,  17  Johns.  301  ; 
Bank  of  Troy  v.  Topping,  9  Wend.  273,  contra. 

See  Barnard  v.  Pumfrett,  5  My.  &  Cr.  71 ;  Livingston  v.  Gaussen,  21  La.  An.  286 ; 
Curtis  V.  Bank  of  Somerset,  7  Har.  &  J.  25.  — Ed. 
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BRIX  V.  BRAHAM. 

In  the  Common  Pleas,  June  10, 1823. 

[Reported  in  1  Bingham,  281.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  two  bills  of  ex- 
change, amounting  to  £54,  indorsed  by  the  defendant  to  the  plaintiff. 
The  defendant  pleaded  in  bar  his  bankruptcy  and  certificate. 

At  the  Middlesex  sittings  after  Hilary  term  last,  it  appeared  that 
the  goods,  to  the  amount  of  upwards  of  £80,  were  sold  to  the  defend- 
ant in  1812;  that  in  1815  a  commission  of  bankrupt  was  sued  out 
against  him,  under  which  the  plaintiff  did  not  prove  his  debt ;  but  that 
the  defendant,  subsequently  promising  payment,  indorsed  to  the  plain- 
tiff the  bills  in  question,  which  became  due  in  March,  1819.  The 
defendant  obtained  his  certificate  in  July.  Upon  these  facts,  a  non- 
suit was  directed,  with  liberty  for  the  plaintiff  to  move  to  set  it  aside, 
and  enter  a  verdict  for  £54. 

Vaughan,  Serjt.,  having  obtained  a  rule  nisi  to  that  effect. 

Cross,  Serjt.,  showed  cause.  This  case  is  distinguishable  from  True- 
man  V.  Fenton  *  and  from  Birch  v.  Sharland,^  because  in  each  of  those 
cases  there  was  a  new  consideration  for  the  bankrupt's  promise  :  here 
there  was  none  such.  In  Trueman  v.  Fenton,  where  the  bankrupt  ac- 
cepted a  bill  of  exchange  for  a  debt  due  before  his  bankruptcy,  the 
consideration  for  his  acceptance  was  the  destruction  of  two  other  bills 
due  before  the  bankruptcy  ;  and  in  Birch  v.  Sharland,  where  the  bank- 
rupt was  in  execution,  and  gave  a  bond  and  warrant  of  attorney  to 
obtain  his  liberty,  the  court  expressly  held  that  this  was  a  new  debt 
arising  upon  a  new  consideration,  and  that  the  old  debt  was  thereby 
extinguished.  In  the  present  case,  there  was  no  new  debt  or  consid- 
eration ;  and  the  old  one,  being  due  before  the  bankruptcy,  was  prov- 
able under  the  commission,  and  extinguished  by  the  certificate.  The 
defendant's  promise,  therefore,  was  without  consideration,  and  the 
action  upon  it  cannot  be  sustained. 

But  the  court  were  clearly  of  opinion  that  the  debt  due  before  the 
bankruptcy  was  a  good  consideration  for  the  bankrupt's  promise ;  that 
it  was  not  barred  by  the  certificate,  and  would  have  been  available, 
even  if  made  after  the  certificate  had  been  obtained. 

Hule  absolute^ 

1  Cowp.  544.  2  1  T.  R.  715. 

'  Clark  V.  Clark  (Court  of  Session,  January  6,  1869) ;  In  re  Merriman,  44  Conn. 
687,  accord.  —  Ed. 


640  HOLLIDAY   V.   ATKINSON   ET   AL.  [CHAP.   Vin. 


J.  HOLLIDAY,  AN  Infant,  bt  "W.  Holxidat,  his  Father  and 
NEXT  Friend,  v.  ATKINSON"  and  Others,  Exectttoes  of 
M'Knight. 

In  the  King's  Bench,  Easter  Teem,  1826. 

[Reported  in  6  Barnewall  §•  Cresswell,  501.] 

Assumpsit  on  a  promissory  note  given  by  the  testator  to  the  plain- 
tiff for  £100,  dated  July  19,  1821,  payable  six  months  after  date,  and 
expressed  to  be  for  value  received.  At  the  trial  before  Hullock,  B., 
at  the  Carlisle  summer  assizes,  1825,  it  appeared  that  the  plaintiff  at 
the  time  when  the  note  was  made  was  only  nine  years  old.  The  tes- 
tator was  then  in  an  imbecile  state,  and  died  a  few  months  after.  It 
appeared  that  the  testator  was  intimate  with  W.  Holliday,  but  no  evi- 
dence of  consideration  was  given.  The  learned  judge  told  the  jury 
that  the  note,  being  for  value  received,  vf  as  prima  facie  evidence  of 
some  legal  consideration  ;  that  it  was  not  necessary  to  prove  the  con- 
sideration, but  the  defendant  should  have  disproved  it ;  that  many 
good  considerations  might  have  existed ;  and  that  affection  towards 
the  plaintiff,  or  gratitude  to  his  father,  or  an  intention  to  avoid  the 
legacy  duty,  would  suffice.  But  that  if  they  thought  fraud  had  been 
practised,  or  the  maker  did  not  know  what  he  was  doing,  they  ought 
to  find  for  the  defendants.  A  verdict  having  been  found  for  the  plain- 
tiff, a  rule  nisi  for  a  new  trial  was  obtained  in  Michaelmas  term,  against 
which 

Scarlett  and  Patteson  showed  cause.  The  only  question  made  at 
the  trial  was  respecting  the  competency  of  the  testator  to  make  the 
note.  There  was  no  evidence  to  impeach  the  consideration.  It  was 
therefore  unnecessary  for  the  plaintiff  to  prove  it,  particularly  as  the 
note  was  expressed  to  be  for  value  received,  which  raises  a  presump- 
tion that  a  good  consideration  was  given.  Then,  with  respect  to 
the  observations  of  the  learned  judge,  Woodbridge  v.  Spooner  ^  is  a 
case  where  a  note  was  given  "  for  value  received,  and  his  kindness  to 
me,"  and  the  consideration  must  have  been  held  sufficient,  for  the  plain- 
tiff recovered  without  proof  of  any  actual  consideration  given.  In  Lee 
V.  Muggeridge,^  a  moral  consideration  was  held  sufficient.  In  Tate  v. 
Hilbert,'  Lord  Loughborough  would  not  decide  that  a  note  was  invalid 
which  was  delivered  as  a  gift.  Here  the  motive  might  be  to  avoid  the 
legacy  duty. 

1  3  B.  &  A.  233.  2  6  Taunt.  86. 

3  2  Ves.  Jr.  Ill  ;  4  Br.  Ch.  Ca.  286. 


SECT.  IV.J  HOLLIDAY   V.   ATKINSON  ET  AL.  641 

Brougham  and  Wightman,  contra.  There  is  no  doubt  that  a  con- 
sideration might  have  been  presumed  in  this  case  ;  and,  had  the  learned 
judge  left  it  to  the  jury  with  that  observation  only,  there  would  not 
have  been  any  ground  for  this  application.  But  he  pointed  out,  as 
good  considerations,  affection  towards  the  child  or  gratitude  to  the 
father ;  and  it  is  impossible  to  say  that  the  verdict  was  not  founded 
upon  the  supposition  that  one  or  other  of  those  considerations  was  the 
real  one  for  giving  the  note. 

Abbott,  C.  J.  I  think  that  this  case  must  be  sent  to  a  new  trial. 
I  agree  that  where  a  note  is  expressed  to  be  for  value  received,  that 
raises  a  presumption  of  a  legal  consideration  sufficient  to  sustain  the 
promise  ;  but  that  is  a  presumption  only,  and  may  be  rebutted.  Now 
we  find  that  this  note  was  given  to  a  boy  only  nine  years  old,  whose 
father  was  living,  and  that  the  donor  was  in  a  state  of  imbecility,  and 
not  far  from  his  death.  It  then  became  a  question  for  the  jury  whether 
the  note  was  given  upon  any  legal  consideration  ;  and  I  think  that  the 
direction  given  to  them  as  to  the  sufficiency  of  gratitude  to  the  father 
or  affection  to  the  son  was  improper.  As  at  present  advised,  I  should 
also  think  that  the  intention  to  avoid  the  legacy  duty  would  not  be 
sufficient ;  for  then  the  note  would  not  be  payable  until  after  the 
donor's  death,  and  a  promissory  note  is  not  good  as  a  donatio  mortis 
causa}  But,  if  a  second  verdict  should  be  founded  on  the  latter  con- 
sideration, the  question  may  be  put  upon  the  record. 

Rule  absolute.^ 


1  Eajmond  v.  Sellick,  10  Conn.  480 ;  Weston  v.  Hight,  17  Me.  287  ;  Copp  v.  Saw- 
yer, 6  N.  H.  386;  Flint  v.  Pattee,  33  N.  H.  520;  Harris  v.  Clark,  3  Comst.  93  (over- 
ruling Parker  v.  Emerson,  9  Law  Reporter,  76  ;  Wright  v.  Wright,  1  Cow.  598) ; 
Craig  V.  Craig,  3  Barb.  Ch.  76 ;  Curry  v.  Powers,  70  N.  Y.  212 ;  Hamor  v.  Moore, 
8  Oh.  St.  239 ;  Hall  v.  Howard,  Eice,  310  ;  Brown  v.  Moore,  3  Head,  671  ;  HoUey  ». 
Adams,  16  Vt.  206 ;  Smith  v.  Kittridge,  21  Vt.  238,  accord. 

See  Jones  v.  Deyer,  16  Ala.  221.  —Ed. 

^  Prior  to  the  case  of  Rann  o.  Hughes,  7  T.  R.  350,  note  o,  no  authority  can  be 
found  for  the  view  that  absence  of  consideration  is  a  defence  to  an  action  upon  a  bill  or 
note.  Blackstone  says,  2  Bl.  Com.  446  :  "  If  a  man  enters  into  a  voluntary  bond,  or 
gives  a  promissory  note,  he  shall  not  be  allowed  to  aver  the  want  of  a  consideration  In 
order  to  evade  the  payment;  for  every  bond  from  the  solemnitj'  of  the  instrument, 
and  every  note  from  the  subscription  of  the  drawer,  carries  with  it  an  internal  evi- 
dence of  a  good  consideration.  Courts  of  justice  will  therefore  support  them  both  as 
against  the  contractor  himself,  but  not  to  the  prejudice  of  creditors  or  strangers  to 
the  contract." 

In  Easton  v.  Pratchett,  1  C.  M.  &  R.  798,  Parke,  B.,  said,  p.  800  :  "  The  plea  is  not 
inconsistent  with  the  fact  that  the  bill  was  indorsed  over  by  the  defendant  to  the 
plaintiff  as  a  gift.  It  would  be  insufficient,  on  that  ground,  if  the  cases  are  correct, 
which  tend  to  show  that  an  action  will  lie  on  such  indorsement.  The  latest  de- 
cision (Holliday  v.  Atkinson)  is  against  such  an  action  lying  against  the  giver  by  the 
VOL.  II.  41 
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RIDOUT,  EsEcuTOE  of  RIDOUT,  v.  BRISTOW  et  Uxor. 
In  the  Exchequer,  Michaelmas  Term,  1830. 

[Reported  in  1  Crompton  Sf  Jervis,  231.] 

Assumpsit  upon  a  promissory  note  made  by  the  wife  of  the  defend- 
ant dum  sola,  widow  of  the  plaintiff's  testator's  son,  for  £100,  expressed 
to  be  payable  to  the  testator  twelve  months  after  date,  "  for  value 
received  by  my  late  husband."     Plea,  non  assumpsit. 

At  the  trial  before  Bolland,  B.,  at  the  last  Salisbury  assizes,  the 
plaintiff  having  proved  the  note,  it  was  objected  for  the  defendant 
that  the  note,  upon  the  face  of  it,  was  a  voluntary  note  for  the  pay- 
ment of  the  debt  of  another  person,  without  consideration,  and  was 

person  to  whom  such  indorsement  is  made ;  but  the  authorities  are  contradictory,  and 
the  law  is,  perhaps,  not  to  be  considered  as  settled  on  that  point." 

In  Liyingston  v.  Hastie,  2  Cai.  246,  Livingston,  J.,  said,  p.  247  :  "  Whether  the 
mere  want  of  consideration,  even  between  the  original  parties,  can  be  alleged  against 
a  promissory  note,  or  a  bill  of  excliange,  may  well  be  doubted.  It  is  not  necessary, 
as  in  other  simple  contracts,  to  state  a  consideration  in  the  declaration  ;  the  instru- 
ment itself  imports  one,  and  in  this  respect  partakes  of  the  quality  of  a  specialty. 
Nor  is  the  plaintiff  bound  to  prove  his  giving  any  value  for  such  paper,  unless  when 
he  sues  as  bearer  of  a  bill,  transferable  by  delivery,  and  that  under  suspicious  cir- 
cumstances. Grant  v.  Vaughan.  No  case  can  be  found  where  the  want  of  consid- 
eration alone  has  been  admitted  as  a  good  defence.  As  against  the  payee,  the 
maker,  it  is  true,  has  been  permitted  to  show,  not  a  want,  but  a  failure  of  considera- 
tion ;  and  in  all  cases  he  may  insist  on  the  illegality  of  it.  Chitty,  in  his  treatise 
on  Bills,  says  that  the  want  of  consideration  may  be  relied  on,  but  not  one  of  the  deci- 
sions which  he  cites  will  bear  him  out." 

In  Bowers  v.  Hurd,  10  Mass.  427,  Parker,  J.,  delivering  the  opinion  of  the  court, 
said,  p.  429:  "Now,  we  do  not  admit  that,  when  one  voluntarily  makes  a  written 
promise  to  another  to  pay  a  sum  of  money,  the  promise  can  be  avoided  merely  by 
proving  that  there  was  no  legal  and  valuable  consideration  subsisting  at  the  time  ; 
any  more  than,  if  he  actually  paid  over  the  amount  of  such  note,  he  can  recover  it 
back  again  because  he  repents  of  his  generosity." 

In  Law  u.  Humphrey  (Court  of  Session),  July  20,  1876,  Lord  President  Inglis 
said  :  "  Even  if  the  defender  had  proved  the  want  of  consideration  which  he  alleges, 
it  would  have  been  of  no  use  to  him.  If  the  bill  was  validly  the  deed  of  Humphrey, 
that  was  enough." 

The  doctrine,  however,  that  a  promissory  note  made  as  a  gift  does  not  bind  the 
maker  to  the  donee  must  now  be  regarded  as  an  established  exception  to  the  rule 
that  negotiable  paper  is  binding  without  a  consideration.  Hulse  v.  Hulse,  17  C.  B. 
711 ;  Hill  V.  Wilson,  L.  R.  8  Ch.  894,  901  (semble) ;  Blanchard  v.  Williamson,  70  111. 
647  ;  Potter  v.  Earnest,  45  Ind.  416;  Boutelle  y.  Cowdin,  9  Mass.  254;  Hill  v.  Buck- 
minster,  5  Pick.  391  (overruling  Bowers  v.  Hurd,  10  Mass.  427)  ;  Parish  v.  Stone,  14 
Pick.  198 ;  Voorhees  v.  Woodhull,  3.3  N.  J.  494,  498  ;  Pearson  v.  Pearson,  7  Johns.  26 ; 
Fink  V.  Cox,  18  Johns.  148  ;  Phelps  v.  Phelps,  28  Barb.  121 ;  Pendleton  v.  Pendleton, 
1  Th.  &  C.  95 ;  Starr  v.  Starr,  9  Oh.  St.  74 ;  In  re  Cowen,  3  Pittsb.  471.  —  Ed. 
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therefore  void.  The  plaintiff  then  gave  evidence  of  liabilities  incurred 
by  the  testator  on  behalf  of  his  son,  the  late  husband  of  the  defend- 
ant's wife,  and  of  some  payments  in  respect  of  those  liabilities.  The 
defendant  called  a  witness,  who  proved  a  declaration  by  the  plaintiff's 
testator,  that  his  son  had  died  worth  worse  than  nothing ;  for  he  owed 
him  several  hundred  pounds.  This  evidence  was  left  to  the  jury,  who 
found  a  verdict  for  the  plaintiff;  and  the  learned  Baron  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit. 

£J.  Ziawes,  Serjt.,  accordingly,  in  this  term,  obtained  a  rule  for  that 
purpose,  against  which  — 

FoUett  now  showed  cause.  The  question  in  this  case  is  whether, 
from  what  appeared  on  the  face  of  the  note,  the  plaintiff  ought  to 
have  been  nonsuited  on  the  ground  that  there  was  no  sufScient  con- 
sideration between  the  parties.  It  is  quite  an  elementary  principle 
that  a  promissory  note  imports  a  consideration,  and  that  it  lies  on  the 
defendant  to  impeach  it.  The  only  way  in  which  the  objection,  as 
arising  on  the  face  of  the  note,  can  be  put,  is  this,  that  a  legal  consid- 
eration is  negatived  by  what  appears  on  the  note.  It  is  clear,  however, 
that  if  A  owe  B  a  debt,  and  a  third  person  choose  to  give  B  a  note, 
such  debt  is  a  sufficient  consideration  to  bind  the  maker  of  the  note. 
The  cases  cited  as  to  the  consideration  necessary  to  support  a  promise 
to  pay  a  debt  due  from  a  thii'd  person  are  totally  inapplicable  to  this 
case ;  for  the  plaintiff  here  is  not  suing  on  any  special  agreement  to 
pay  the  debt  of  a  third  person,  but  on  an  instrument  which  imports  a 
consideration.  It  is  said,  however,  that  the  defendant  had  no  assets 
as  executrix  of  her  late  husband.  That  did  not  appear  ;  but,  if  it  did, 
it  was  quite  immaterial.  In  Child  v.  Monins,  where  the  defendants 
gave  to  a  creditor  of  their  testator  a  promissory  note,  whereby,  "as 
executors,  they  severally  and  jointly  promised  to  pay  the  plaintiff,  on 
demand,  with  interest,"  it  was  held  that  such  note  made  the  defend- 
ants personally  liable ;  and  a  plea  that  they  were  executors,  and  had 
given  the  note  as  such,  and  plene  administraverunt  prceter  was  held 
bad  on  demurrer.  But,  even  if  it  had  been  necessary  to  prove  any 
consideration,  it  appeared  that  the  plaintiff's  testator  had  made  him- 
self liable  for  the  debts  of  the  defendant's  late  husband ;  and  evidence 
was  given  to  prove  payments  under  such  liabilities,  and  the  jury  found 
that  the  plaintiff  was  entitled  to  recover  the  whole  amount  of  the  note. 

M  Zaioes,  Seijt.,  and  Barstow,  contra.  The  objection  is  tliat  on 
the  face  of  this  note  a  valid  consideration  is  negatived.  It  imports 
a  voluntary  promise  to  pay  the  debt  of  another  without  consideration. 
Child  V.  Monins  is  inapplicable  to  this  case.  The  judgment  proceeded 
upon  circumstances  apparent  in  that  case,  which  do  not  exist  in  this. 
The  promise  to  pay,  as  executors,  was  an  admission  that  the  defend- 
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ants  were  executors,  and  the  stipulation  to  pay  with  interest  showed 
the  present  existence  of  a  debt,  and  a  forbearance,  which  was  a  suffi- 
cient consideration.  Here  there  was  proof  that  there  were  no  assets ; 
and  the  note,  not  being  payable  with  interest,  does  not  import  a  for- 
bearance. In  that  case  also,  the  promise  was  to  pay  jointly  or  sever- 
ally, which  made  the  defendants  personally  liable.  This  is,  in  fact,  an 
indemnity  note;  and  it  was  incumbent  on  the  plaintiff  to  show  that  he 
was  damnified.  He  did  not  show  that  he  was  damnified,  for  the  evi- 
dence upon  that  subject  totally  failed.  But  this  note  is  also  void, 
because  it  does  not  sufficiently  express  a  consideration  within  the 
Statute  of  Frauds.     Wain  v.  Walters,'  Rann  v.  Hughes.'' 

Batlet,  B.  This  is  an  application  to  set  aside  a  verdict  for  the 
plaintiff,  and  to  enter  a  nonsuit.  It  is  an  action  upon  a  promissory 
note.  A  promissory  note,  privia  facie,  imports  a  consideration  ;  and  it 
is  not  necessary  to  give  evidence  of  consideration  aliunde.  But  it  is 
insisted  that,  as  the  note  in  question  imports  on  the  face  of  it  a  pecu- 
liar description  of  consideration,  that  circumstance  varies  the  general 
rule,  and  throws  the  burthen  of  proving  consideration  upon  the  plain- 
tiff ;  and  it  is  argued  that  this  note  is  void  upon  the  face  of  it  for  want 
of  expressing  assets  or  forbearance.  It  is  perfectly  clear  that  if, 
instead  of  taking  a  note,  you  take  from  a  third  person  a  written  secu- 
rity, which  cannot  be  supported  without  proof  of  consideration,  that 
security  must,  upon  the  face  of  it,  import  a  consideration,  and  there 
must  be  evidence  to  prove  such  consideration.  But  you  may  bind 
yourself  by  an  instrument  which  in  its  form  imports  consideration, 
without  expressing  the  consideration,  or  proving  it  aliunde. 

In  this  case,  the  party  signed  a  promissory  note,  expressed  to  be  for 
value  received  by  her  late  husband.  She  appears  to  have  been  the 
administratrix ;  but  even  admitting  that  she  was  not,  and  supposing 
that,  out  of  respeat  to  the  memory  of  her  late  husband,  she  had  agreed 
to  give  a  note  for  what  was  due  from  him,  would  not  such  a  note  be 
binding?  I  take  it  that  it  would.  There  is  a  good  consideration, 
which  makes  it  reasonable  that  the  security  should  be  given :  it  is  not 
a  case  of  the  want  of  a  consideration,  but  of  the  existence  of  a  consid- 
eration. 

The  case  of  Popplewell  v.  Wilson  establishes  that  a  note  is  binding, 
though  it  purport,  on  the  face  of  it,  to  be  for  the  debt  of  a  third  per- 
son. But  it  is  said  that  that  was  the  case  of  a  promise  to  pay  the  debt 
of  a  living  person,  and  that  therefore  there  was  a  forbearance,  which 
is  a  good  consideration.  That  answer  does  not  show  that  the  case  is 
inapplicable  to  the  present  question,  because  there  may  be  forbearance 

1  5  East,  10.  2  7  T.  E.  350,  n. 
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to  the  representatives  of  a  dead  man,  as  well  as  forbearance  to  a  man 
whilst  living. 

But  it  is  argued  that  there  is  in  this  case  an  absence  of  considera- 
tion, because,  it  is  said,  that  there  was  evidence  that  there  were  no 
assets.  That,  however,  did  not  appear,  though  there  was  evidence 
that  there  might  ultimately  be  a  failure  of  assets ;  for  the  evidence 
only  showed  that  the  son  died  considerably  indebted  to  the  testator, 
and  there  was  no  proof  that  there  was  no  household  furniture  or  other 
assets. 

If  an  administratrix  take  upon  herself  to  give  a  security,  which  may 
have  the  effect  of  inducing  forbearance,  and  which  purports  to  bind 
her  individually,  is  it  competent  for  her  to  say,  you  must  prove  assets  ? 
To  my  mind,  the  act  of  giving  such  a  security  supersedes  the  necessity 
of  an  investigation  as  to  there  being  assets.  It  seems  to  me  that  the 
words  "value  received  by  my  late  husband"  do  not  make  the  proof  of 
assets  necessary ;  and  I  go  still  further,  and  say  that  it  was  not  compe- 
tent for  her  to  show  that  there  were  no  assets. 

The  cases  upon  the  Statute  of  Frauds  do  not  apply  to  the  present,  nor 
do  the  cases  in  which  it  has  been  held  that  a  promise  to  pay  the  debt 
of  a  third  person  without  consideration  is  nudum  pactum.  It  is  just 
that  a  promise  to  pay  that  which  I  am  under  no  legal  or  moral  obliga- 
tion to  pay  should  be  considered  as  nudum  pactum, ;  but  this  does  not 
apply  to  an  instrument  importing  a  consideration,  and  which  may 
induce  forbearance  to  the  party.  I  am  therefore  of  opinion  that,  in 
this  case,  a  consideration  must  be  taken  to  exist,  and  that  the  maker  of 
such  an  instrument  is  at  \&'\%i  prim,a  facie  liable  to  pay  it. 

I  doubt  much,  whether,  upon  an  instrument  worded  like  the  present, 
it  is  competent  for  the  party  to  start  up  and  say  that  it  was  given 
merely  as  an  indemnity.  It  is  an  attempt  to  prove  by  parol  something 
inconsistent  with  the  written  document.  You  may  prove  failure,  or 
want,  or  illegality  of  consideration ;  but  I  am  not  aware  of  any  case  in 
which  a  party  has  been  allowed  to  prove  a  difference  of  consideration. 
But  it  is  not  necessary  to  decide  that  point  in  this  case,  because  upon 
the  evidence  it  appeared  that  various  sums  had  been  paid,  which  the 
evidence  for  the  defendant,  if  admissible,  did  not  disprove. 

Gakeow,  B.,  concurred. 

Vaughan,  B.  I  am  of  opinion  that  there  is  no  foundation  for  this 
rule.  It  was  moved  on  the  ground  that  this  was  not  a  note  in  the 
usual  form,  but  an  indemnity  note  merel3^  Upon  looking  at  the  note, 
it  appears  to  be  in  the  usual  form,  and  like  all  other  notes,  with  the 
exception  of  the  words  "by  my  late  husband."  The  plaintiff,  on 
proof  of  this  note,  might  have  closed  his  case;  but  he  was  induced  to 
go  into  evidence  of  the  consideration,  and  the  jury  found  that  there 
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was  a  sufficient  consideration.  Even  if  it  were  competent  for  the 
defendant  to  prove  that  this  was  merely  an  indemnity  note,  upon  the 
evidence  the  plaintiff  is  entitled  to  recover ;  but  I  think  that  it  would 
be  going  a  great  way  to  allow  the  defendant  to  contradict  the  written 
instrument,  and  show  that  it  was  given  as  an  indemnity  merely. 

BoLLAND,  B.  I  agree  with  the  rest  of  the  court  that  this  rule 
should  be  dischai'ged.  At  the  trial,  I  reserved  the  point,  because  the 
note  was  drawn  in  somewhat  an  ususual  form. 

Baylet,  B.  There  are  cases  which  establish  that  you  cannot  give 
parol  evidence  inconsistent  with  the  form  of  the  note.  You  cannot 
vary,  by  parol  evidence,  the  nature  of  the  obligation.  The  authori- 
ties go  to  show  that  parol  evidence  is  inadmissible  to  vary  the  time 
for  payment  expressed  in  the  note.  In  Rawson  v.  Walker,^  a  note  was 
payable  on  demand,  and  evidence  was  offered  to  show  a  liability  on  a 
contingency  only.  Lord  Ellenborough  said,  "I  am  ready  to  admit 
any  evidence  for  the  purpose  of  showing  that  the  consideration  of  the 
note  was  illegal ;  but  I  cannot  receive  parol  evidence  inconsistent  with 
the  terms  of  the  note."  I  am  therefore  of  opinion  that  the  defend- 
ant was  not  at  liberty  to  give  the  evidence  in  question,  as  it  was  incon- 
sistent with  the  terms  of  the  note.  Jiule  discharged,^ 


SOWERBT  AND  Othees  v.  JOHN  BUTCHER. 
In  the  Exchequer,  Hilary  Term,  1834. 

[Reported  in  2  Crompton  &  Meeson,  368.] 

Assumpsit  on  a  bill  of  exchange,  dated  the  8th  of  March,  1832,  for 
£96  9s.  Id.,  payable  to  the  plaintiff's  order,  drawn  by  the  defendant 
upon  and  accepted  by  one  William  Devey.     Plea  :  the  general  issue. 

At  the  trial  before  Denman,  C.  J.,  at  the  last  summer  assizes  for  the 
county  of  Northumberland,  the  defendant  set  up  as  a  defence  the  want 
of  consideration.  To  prove  this,  the  clerk  of  the  plaintiff  was  called, 
who  stated  that  in  the  latter  end  of  February,  1832,  the  plaintiffs,  who 

1  1  Stark;  361. 

2  Balfour  v.  Sea  Co.,  3  C.  B.  n.  s.  300 ;  Thompson  v.  Gray,  63  Me.  228 ;  Mans- 
field 13.  Corbin,  2  Gush.  151 ;  Fish  v.  Jaeobsohn,  2  Abb.  App.  132 ;  Sherwood  o. 
Archer,  10  Hun,  73,  accord. 

Stoudenmire  v.  Ware,  48  Ala.  589;  Watson  v.  Reynolds,  54  Ala.  191,  contra. 

In  accordance  with  the  principal  case,  an  acceptor  is  bound  by  an  acceptance 
given  after  the  transfer  of  the  bill  to  the  plaintiff.  Gommercial  Bank  v.  Norton, 
1  Hill,  501 ;  Mechanics'  Bank  v.  Livingston,  33  Barb.  458 ;  Bank  of  Louisville  v.  Ellery 
84  Barb.  630 ;  First  Nat.  Bank  v.  Schuyler,  89  N.  Y.  Sup'r.  Ct.  440.  —Ed. 
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were  owners  of  the  Waldridge  Colliery,  near  Newcastle,  upon  the  ap- 
plication of  Robert  Butcher,  the  defendant's  brother,  a  broker  at  New- 
castle, shipped  a  cargo  of  coals  on  board  the  "  Isabella,"  consigned  to 
Messrs.  Devey,  of  Rochester.  Robert  Butcher  signed  a  bill  for  the 
amount  of  the  cargo,  which  was  forwarded  to  Messrs.  Devey  for  ac- 
ceptance ;  but,  the  bill  being  drawn  at  too  short  a  date,  it  was  returned  ; 
and  Robert  Butcher  desired  the  witness  to  send  another  bill  at  a  proper 
date,"  drawn  upon  "William  Devey  alone.  The  witness,  having  drawn 
the  second  bill,  went  to  the  counting-house  of  Robert  Butcher,  where 
he  saw  the  defendant,  who  told  him  his  brother  had  left  Newcastle. 
The  witness  then  asked  the  defendant  if  he  had  any  objection,  as  his 
brother  was  not  there,  to  sign  the  bill,  observing  that  it  would  be  a 
convenience  to  the  plaintiffs  to  get  the  bill  signed.  The  defendant 
made  no  objection,  but  immediately  signed  the  bill.  The  witness  said 
that  he  was  not  aware  that  the  defendant  had  any  thing  to  do  with 
the  "  Isabella's  "  cargo;  that  he  had  not  communicated  to  the  defend- 
ant any  part  of  the  transaction  until  he  had  asked  him  to  sign  the  bill, 
and  that  there  was  no  consideration  between  the  plaintiffs  and  the  de- 
fendant with  reference  to  that  bill ;  that  the  bill  was  signed  at  the 
request  of  the  witness,  and  not  on  the  offer  of  the  defendant ;  that  the 
ship  had  then  sailed  some  days  with  the  cai-go;  and  that,  after  Robert 
Butcher  left  Newcastle,  the  defendant  attended  to  his  business.  The 
witness  said  that  he  agreed  that  the  first  bill  should  be  given  up,  and 
that  it  was  destroyed  two  or  three  days  after  the  second  bill  was  given 
in  the  defendant's  counting-house,  when  no  one  was  present.  It  was 
proved  by  Robert  Butcher  that  the  defendant  had  nothing  to  do  with 
the  cargo  of  coals ;  and  that  the  defendant  was  a  coal-factor  in  Lon- 
don, who,  on  his  brother's  leaving  Newcastle  in  consequence  of  embar- 
rassments, had  come  there  to  investigate  his  affairs. 

It  was  objected,  for  the  defendant,  that  the  plaintiffs  ought  to  be 
nonsuited,  it  being  proved  that  no  consideration  passed,  and  that  the 
plaintiffs  were  aware  of  it.  The  Lord  Chief  Justice  expressed  his  opin- 
ion that  these  facts  did  not  amount  to  a  defence  in  point  of  law,  and 
directed  the  jury  to  find  for  the  plaintiff,  reserving  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit.  Cresswell  having  in  Michaelmas  term 
obtained  a  rule  accordingly,  cause  was  now  shown  by 

F.  Pollock  and  Ingham,  for  the  plaintiffs.  The  defendant,  by  put- 
ting his  name  to  this  bill,  rendered  himself  personally  liable  on  it, 
although  he  received  no  actual  consideration,  and  acted  only  as  the 
agent  of  his  brother,  because  he  has  not  excluded  his  personal  liability 
by  stating  that  he  subscribed  it  for  his  brother,  or  per  pi-ocuration  of 
his  brother.  In  Le  Fevre  v.  Lloyd,  where  a  broker  who  had  sold 
goods  drew  a  bill  on  the  purchaser  for  the  amount  in  favor  of  his 
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principal,  without  any  consideration  for  so  doing,  but  merely  for  the 
purpose  of  facilitating  business,  the  principal  not  being  in  London 
when  the  goods  arrived,  he  was  held  liable  on  the  bill  to  his  principal, 
on  the  ground  that,  by  putting  his  name  to  the  bill,  all  the  legal  conse- 
quences of  the  act  followed,  and  that  he  was  equally  liable  with  any 
other  party  whose  name  was  on  the  bill.  And  in  Leadbitter  v.  Far- 
row,^ where  an  agent  to  a  country  bank,  to  whom  the  plaintiff  sent  a 
sura  of  money,  in  order  to  procure  a  bill  upon  London,  drew  in  his 
own  name  for  the  amount  upon  the  firm  in  London,  the  two  firms 
being  the  same,  it  was  held  that  the  agent  was  liable  as  drawer, 
although  the  plaintifi"  knew  that  he  was  agent,  and  supposed  that  the 
bill  was  drawn  by  him  as  such,  and  on  account  of  the  country  bank,  to 
which  the  agent  paid  over  the  money.  Lord  Ellenborough,  C.  J.,  there 
said :  "  Unless  he  says  plainly,  '  I  am  the  mere  scribe,'  he  becomes 
liable." 

Oresswell  and  B.  Alexander,  contra.  The  coals  were  shipped  before 
the  defendant  came  to  Newcastle,  and  the  bill  was  not  drawn  by  him 
in  the  course  of  business,  as  the  defendant  only  came  there  to  in- 
vestigate his  brother's  affairs.  He  did  not  profess  to  act,  nor  can  he 
be  treated,  as  an  agent.  The  second  bill  was  merely  an  accommoda- 
tion bill,  as  the  defendant  received  no  benefit,  and  the  plaintifis  parted 
with  no  right ;  and  the  defendant  signed  the  bill  at  the  request  of  the 
plaintifis.  If  it  be  doubtful  whether  there  was  any  consideration,  that 
was  a  question  for  the  jury.  The  case  of  Le  Fevre  v.  Lloyd  is  dis- 
tinguishable, as  there  the  party  was  a  broker,  and  the  court  seemed  to 
have  proceeded  on  the  ground  that  the  vendors  relied  upon  his  respon- 
sibility ;  and  it  is  observed  by  the  court,  in  giving  judgment,  that  "  the 
vendors,  upon  receiving  it  in  consequence  of  their  good  opinion  of 
Lloyd,  dismiss  from  their  minds  all  care  about  the  solvency  of  the  pur- 
chaser." Leadbitter  v.  Farrow  is  also  distinguishable,  as  value  was  there 
given  to  the  agent,  there  could  be  no  doubt  of  the  consideration;  but 
that  is  not  so  here.  There  the  plaintifi"  might  be  presumed  to  consider 
the  defendant  liable  ;  and  Lord  Ellenborough,  C.  J.,  says  :  "  Although 
the  plaintiff  knew  the  defendant  to  be  an  agent  to  the  country  bank, 
he  might  not  know  but  that  he  meant  to  ofier  his  own  responsibility." 
There  the  defendant  was  actually  an  agent.  Here  he  was  a  mere  third 
person.  In  Collins  v.  Martin,  the  principle  is  laid  down  that  the  truth 
of  the  transaction  between  the  respective  parties  to  the  bill  may  be 
entered  into  to  destroy  the  prima  facie  consideration  of  a  bill ;  and  the 
cases  cited  do  not  break  in  upon  the  rule  there  laid  down.  Here  the 
defendant  in  fact  only  signed  this  bill  for  his  brother,  at  the  request  of 
the  plaintifis,  and  for  their  convenience,  they  having  a  perfect  knowl- 
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edge  that  the  defendant  had  received  no  consideration.  In  Thomas  v. 
Bishop,^  the  court  says  :  "  In  a  case  of  a  bill  addressed  to  the  master, 
and  underwrote  by  the  servant,  undoubtedly  the  servant  would  not  be 
liable,  but  his  acceptance  would  be  considered  as  the  act  of  his  master." 
So  here  this  must  be  considered  as  the  act  of  John  Butcher,  as  the 
bill  was  brought  to  his  counting-house  for  the  purpose  of  being  signed 
by  him. 

Baylet,  B.  In  this  case,  there  was  no  question  for  the  jury,  but 
simply  a  question  for  the  judge  to  decide ;  and  I  think  he  did  right  in 
directing  a  verdict  for  the  plaintiffs.  The  court  may  think  possibly 
that  the  defendant  unguardedly  signed  the  bill,  and  did  not  consider 
the  consequences  of  putting  his  name  to  it ;  but  it  is  impossible  to  say 
that  there  was  no  consideration  for  so  signing  it,  or  that  the  bill  was 
drawn  for  the  accommodation  of  the  plaintiffs.  If  for  the  accommoda- 
tion of  any  one,  it  was  for  that  of  Robert  Butcher.  The  facts  stand 
thus  :  The  plaintiffs  supply  goods,  consigned  to  Devey  &  Co.,  for 
which  Robert  Butcher  is  liable,  and  for  which  he  draws  a  bill  on 
Devey  &  Co.,  which  makes  him  responsible,  unless  they  pay.  This  bill  is 
returned,  and,  in  consequence  of  the  return,  the  plaintiffs  have  a  right 
to  sue  Robert  Butcher,  but,  instead  of  doing  that,  they  prefer  having 
another  bill.  Robert  Butcher  would  be  bound  to  draw  it,  but  he  leaves 
Newcastle  :  why  he  left,  and  for  what  time,  the  plaintiffs  might  be 
ignorant ;  and,  whilst  his  affairs  were  under  investigation,  it  is  prob- 
able that  his  brother  would  not  suffer  any  thing  to  transpire  which 
would  be  likely  to  injure  him  amongst  his  creditors.  Under  these 
circumstances,  the  plaintiffs,  having  a  right  to  another  bill,  apply  at 
the  counting-house,  and  see  the  defendant.  He  might  have  given  a 
bill  or  not,  as  he  thought  fit,  and  he  might  have  given  a  bill,  stating  on 
the  face  of  it  that  he  drew  it  for  Robert  Butcher ;  and  if  he  had  stated 
that  he  drew  it  as  agent,  and  had  asked  for  a  written  acknowledgment 
that  he  should  only  be  held  liable  as  agent,  he  would  have  acted  the 
part  of  a  prudent  man,  and  have  got  rid  of  the  personal  obligation,  to 
which,  by  signing  generally,  a  party  is  liable.  But  it  is  said  that  there 
was  no  consideration  for  the  defendant's  binding  himself  personally. 
That  is  not  necessary.  He  professes  to  bind  himself  personally ;  and 
the  answer  to  the  objection,  that  there  was  no  consideration,  is  that 
the  plaintiffs  had  a  right  to  have  a  bill  which  should  bind  somebody. 
The  debt  of  a  third  person  is  a  good  and  valid  consideration,  for  which 
a  party  may  bind  himself  by  a  bill ;  and  the  consideration  need  not  of 
necessity  be  such  as  would  enable  the  plaintiffs  to  sue  on  a  special  con- 
tract. If  there  is  a  detriment  to  the  plaintiffs,  and  they  have  a  right 
to  insist  upon  a  bill  from  any  person,  that  is  enough ;  and  it  is  not 
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sufficient  for  the  defendant  to  show  that  there  was  not  such  considera- 
tion as  would  support  an  action,  independently  of  the  bill.  In  this 
case,  there  was  sufficient  evidence  of  consideration,  and  that  the  bill 
was  not  drawn  for  the  accommodation  of  the  plaintiffs.  They  would 
not  have  cared  whether  the  bill  was  drawn  in  the  name  of  John  or 
Robert,  in  the  present  or  in  any  other  form;  but,  being  given  in  this 
form,  they  have  a  right  to  insist  on  the  consequences  which  thereby 
attach. 

Vaughan,  B.  I  am  of  the  same  opinion.  The  question  is  whether 
there  was  any  evidence  to  be  left  to  the  jury  on  which  they  could  be 
warranted  in  inferring  that  between  these  parties  the  bill  ought  not 
to  be  enforced.  There  is  not  one  fact  or  circumstance  to  authorize 
such  a  finding.  What  are  the  circumstances  under  which  the  bill  is 
signed  ?  The  defendant  is  found  in  Robert  Butcher's  counting-house, 
acting  at  least  as  if  he  was  conducting  his  business,  although  it  is  said 
he  was  there  only  to  investigate  his  affiiirs ;  and,  upon  the  statement 
made  to  him  by  the  plaintiff's  clerk,  he  signs  the  bill  without  any  ob- 
jection or  difficulty.  Now  what  ought  he  to  have  done,  if  he  did  not 
intend  to  make  himself  personally  responsible  ?  Why,  he  ought  to 
have  objected  to  sign,  except  as  agent.  As  to  the  objection  that  there 
was  no  consideration,  the  second  was  to  be  a  substitute  for  the  first 
bill,  which  was  destroyed ;  but,  without  adverting  to  that,  the  great 
point  upon  which  the  case  turns  is  this,  that,  if  a  party  puts  his  name 
to  a  bill,  he  becomes  personally  responsible,  unless  in  terms  he  qualifies 
that  responsibility. 

Gurnet,  B.  The  character  in  which  the  defendant  appeared  to 
others  was  not  confined  to  the  mere  investigation  of  his  brother's 
affairs,  but  he  might  be  considered  as  representing  his  brother. 

Rule  discTiarged. 


NELSON  AND  WIFE  v.  SERLE. 
In  the  Exchbquek  Chambee,  Hilary  Term,  1839. 

[Reported  in  4  Meeson  Sf  Welsby,  795.] 
This  was  a  writ  of  error  from  the  judgment  of  the  Court  of  Ex- 
chequer in  the  case  of  Serle  j;.  Waterworth ;  ^  the  defendant,  Mrs. 
Waterworth,  having  since  married  Nelson,  the  now  plaintiff  in  error. 
It  was  an  action  of  debt  on  a  promissory  note  for  £24  Is.  id.  value 
received,  dated  the  3d  January,  1837,  made  by  the  defendant  (the  now 
plaintiff  in  error),  payable  twelve  months  after  date  to  the  plaintifi". 
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I 
The  defendant  pleaded  that  one  Joseph  Waterworth,  before  and  at 
the  time  of  his  death,  to  wit,  on  the  2d  January,  1837,  was  indebted  to 
the  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum  of  £24  Is.  id., 
for  the  price  and  value  of  goods  by  the  plaintiff  before  then  sold  and 
delivered  to  the  said  J.  Waterworth,  which  sum  was  due  and  owing 
to  the  plaintiff  at  the  time  of  the  making  of  the  promissory  note  in 
the  first  count  mentioned;  and  that  the  plaintiff,  after  the  death  of 
the  said  J.  Waterworth,  and  before  the  making  of  the  said  note,  to 
wit,  on  the  2d  January,  1837,  applied  to  the  defendant  for  payment 
thereof.  Whereupon,  in  compliance  with  the  said  request,  the  defend- 
ant, after  the  death  of  the  said  J.  Waterworth,  for  and  in  respect  of 
the  said  debt  so  then  remaining  due  to  the  plaintiff  as  aforesaid,  and 
for  no  other  consideration  whatever,  then  made  and  delivered  the  said 
note  to  the  plaintiff ;  and  the  defendant  further  says  that  the  said 
J.  Waterworth  died  intestate,  to  wit,  the  same  day  and  year  aforesaid, 
and  that,  at  the  time  .of  the  making  and  delivery  of  the  said  note  to 
the  plaintiff  as  aforesaid,  no  administration  had  been  granted  of  the 
estate  and  effects  of  the  said  Joseph  Waterworth ;  nor  was  there  at 
that  time  any  executor  or  executrix  of  the  estate  and  effects  of  the  said 
Joseph  Waterworth ;  nor  was  there  at  that  time  any  person  liable  for 
the  said  debt  so  remaining  due  to  the  plaintiff  as  aforesaid.  And  the 
defendant  further  says  that  there  never  was  any  consideration  for  the 
said  note  except  as  aforesaid.-'  Verification.  Replication,  de  injuria, 
on  which  issue  was  joined. 

The  Court  of  Exchequer  having  held  that  the  plea  was  not  a  suffi- 
cient answer  to  the  action  on  the  note,  a  writ  of  error  was  brought, 
which  was  now  argued  by 

Addison,  for  the  plaintiffs  in  error.  The  question  in  this  case  is 
whether  this  plea  is  a  good  answer  to  the  action,  or  whether  judgment 
non  obstante  veredicto  ought  to  have  been  entered  for  the  plaintiff. 
The  averment  at  the  end  of  the  plea,  that  there  never  was  any  consid- 
eration for  the  note,  was  overlooked  on  the  argument  in  the  court 
below.^  The  defence  set  up  by  the  plea  in  reality  was  that  there 
never  was  any  consideration  for  the  giving  of  the  note.  In  the  court 
below,  it  was  said  that  the  forbearance  to  sue  would  be  a  good  consid- 
eration ;  but  it  does  not  appear  that  there  was  any  connection  or 
relationship  between  the  defendant  below  and  the  deceased,  in  respect 
of  which  she  could  be  liable.  [Tindal,  C.  J.  You  say  it  is  the  same 
as  if  a  perfect  stranger  passing  by  at  the  time,  on  being  told  that  a 

'  See  note  below. 

^  That  averment  was  by  some  mistake  omitted  in  tlie  briefs  in  the  case  of  Serle 
a.  Waterworth,  and  the  court  below  gave  judgment  on  the  assumption  that  there 
was  no  such  averment  in  the  plea. 
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debt  was  due,  had  given  the  note.]  Certainly.  The  case  of  Jones  v. 
Ashburnham  ^  is  expressly  in  point.  There  the  plaintiff  declared  that 
A,  since  deceased,  was  indebted  to  him  so  much,  and  that,  after  his 
death,  in  consideration  of  the  premises,  and  that  he,  at  the  instance  of 
the  defendant,  would  forbear,  and  give  day  of  payment  of  the  debt 
(not  stating  to  whom  he  was  to  forbear),  the  defendant  promised,  &c. ; 
and  it  was  held  to  be  no  consideration  for  the  promise ;  for  a  promise 
could  only  be  sustained  on  a  consideration  of  benefit  to  the  defendant 
or  of  detriment  to  the  plaintiff ;  and,  unless  there  were  some  person 
whom  the  plaintiff  could  have  sued  for  his  debt,  his  forbearance  was 
no  detriment  to  him.  That  case  is  on  all  fours  with  the  present,  and 
shows  that  forbearance  to  a  person  not  liable  is  no  consideration  :  the 
only  difference  is  that  this  was  the  case  of  a  promissory  note,  which 
imported  a  consideration,  and  that  since  the  new  rules  such  a  defence 
must  be  pleaded.  In  the  judgment  in  the  court  below,  Lord  Abinger, 
C.  B.,  says :  "  It  appears  to  me  that  the  real  question  is  whether,  on 
the  face  of  the  declaration  and  plea  together,  there  could  be  any  con- 
sideration for  this  note,  as  between  the  plaintiff  and  defendant ;  and 
I  think  that  the  plaintiff's  being  placed  in  the  condition  that  he  could 
not,  at  all  events,  sue  the  defendant  for  twelve  months,  although  she 
took  out  administration  in  the  mean  time,  was  a  sufficient  considera- 
tion." And  Parke,  B.,  says :  "  If  it  had  shown  that  there  were  no 
assets,  it  would  probably  have  gone  far  enough  to  negative  all  consid- 
eration ;  but  it  does  not ;  and  the  effect  of  the  note,  at  all  events,  is  to 
tie  up  the  plaintiff's  hands  against  the  defendant,  in  case  she  should 
take  out  administration  or  intermeddle  with  the  assets,  for  a  year." 
This  plea,  it  is  submitted,  does  contain  a  substantial  averment  that 
there  were  no  assets.  Again,  what  detriment  was  it  to  the  plaintiff 
"  to  tie  up  his  hands,"  where  he  never  had  any  right  to  recover  against 
the  defendant?  Or  what  benefit  was  it  to  the  defendant?  If  there 
had  been  any  other  consideration,  it  was  for  the  plaintiff  to  show  that 
by  his  replication. 

Wightman,  contra.  The  judgment  of  the  court  below  was  correct. 
The  defendant  is  under  a  mistake  in  applying  the  expression  "  consid- 
eration "  to  the  circumstance  of  her  having  assets  or  not.  The  ques- 
tion was  whether,  there  being  a  debt  due,  there  could  be  a  consideration 
of  forbearance.  [Tindal,  C.  J.  Have  you  any  right  to  guess  that  by 
any  accident  the  defendant  would  take  out  administration  in  the  course 
of  the  year  ?]  In  Ridout  y.  Bristow,  where  a  widow  gave  a  promis- 
sory note  "  for  value  received  by  my  late  husband,"  it  was  held  that 
the  note  was  valid  on  the  face  of  it.  In  that  case,  Bayley,  J.,  says : 
•'  Tou  may  bind  yourself  by  an  instrument  which,  in  its  form,  imports 
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consideration,  without  expressing  the  consideration  or  proving  it  ali- 
unde ;  "  and  he  cites  the  case  of  Popplewell  v.  Wilson,  as  establishing 
"that  a  promissory  note  is  binding,  though  it  purport  on  the  face  of  it 
to  be  for  the  debt  of  a  third  person."  So  here  the  plaintiff  contends 
that  if  a  stranger  is  told  that  a  debt  is  due,  and  he  gives  a  promissory- 
note,  which  imports  a  consideration,  it  would  be  binding.  [Bosan- 
QUET,  J.  You  say  that  a  debt  is  due  ;  but  in  this  case  there  was  no 
person  that  could  be  sued.]  There  was  a  debt  due  from  a  person  who 
is  dead,  and  that  is  the  same,  as  respects  consideration,  as  if  it  were  a 
living  person,  because  there  may  be  assets,  or  at  least  respect  for  the 
memory  of  the  deceased.  [Bosanquet,  J.  In  Ridout  v.  Bristow, 
there  was  a  prima  facie  right  to  take  out  administration.]  The  con- 
sideration here  is  a  debt  from  the  deceased  Joseph  Waterworth ;  and, 
unless  the  plea  exclude  every  case  in  which  there  may  be  a  good  con- 
sideration, that  is  sufficient.  The  defendant  was  bound  to  exclude 
eveiy  consideration  whatever.  There  was  nothing  to  show  she  was 
not  executrix,  or  might  not  become  so.  The  defendant  was  bound  to 
show  that  the  promissory  note,  which  imports  a  consideration,  had  in 
reality  no  value.  If  it  might  be  for  good  consideration,  it  is  sufficient. 
The  court  below  say  that  the  defendant  has  not  shown  those  circum- 
stances which  prove  that  there  could  be  no  consideration.  A  person 
who  gives  a  promissory  note,  by  so  doing,  prima  facie  admits  that  he 
has  had  value  for  it. 

Addison,  in  reply,  In  Ridout  v.  Bristow,  the  note  was  proved 
(under  non  assumpsit)  to  have  been  given  by  the  widow  "for  value 
received  by  her  late  husband.''  Here  it  does  not  appear  that  the  de- 
fendant was  at  all  connected  with  the  deceased.  Alderson,  B.,  said, 
in  this  case,  in  the  court  below,  that  the  question  in  Ridout  v.  Bris- 
tow was  "  whether,  it  being  expressed  on  the  face  of  the  note  that  it 
was  given  for  the  debt  of  her  late  husband,  that  necessarily  showed  a 
want  of  consideration ;  and  the  court  held  that  it  did  not,  because 
the  plaintiff's  remedy  might  be  delayed  against  the  executor  or  admin- 
istrator ;  but  here  there  is  a  distinct  averment  that  no  person  was  liable 
for  the  debt."  The  doctrine  contended  for  on  the  other  side  is  ex- 
travagant. 

LoBD  Denman,  C.  J.  It  appears  to  me  that,  in  reversing  this  judg- 
ment, we  do  not  interfere  with  the  law.  pronounced  by  the  judges  of 
the  Exchequer,  because  they  acted  on  Ridout  v.  Bristow;  and  it  turns 
out  that  the  facts  of  that  case  do  not  apply.  It  appears  that  there  the 
defendant  was  the  wife  of  the  intestate,  and  his  administratrix,  and 
the  question  there  arose  on  non  assumpsit ;  and  so  it  must  have  been 
in  Popplewell  v.  Wilson.  Judgment  reversed. 
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JONES  AND  Another  v.  JONES  and  Anotheb. 
In  the  Exchequer,  Hilary  Term,  1840. 

[Reported  in  9  Law  Journal  Reports,  Exchequer,  New  Series,  178.'] 

Debt  by  the  payees  .against  the  makers  of  a  promissory  note  for  £35, 
dated  on  the  6th  of  June,  1838,  and  payable  on  demand,  with  a  count 
on  an  account  stated. 

Plea :  as  to  the  first  count,  that  the  promissory  note  therein  men- 
tioned was  made  and  given  by  the  defendants  to  the  plaintiffs,  for  the 
payment  of  a  certain  sum,  to  wit,  the  said  sum  of  £35,  in  the  said  note 
mentioned,  as  and  for  the  purchase-money  to  be  paid  to  the  plaintiffs, 
for  the  sale  to  the  defendant,  Owen  Jones,  of  a  certain  cottage  and 
land,  by  virtue  of  a  certain  agreement,  then,  to  wit,  on  the  6th  of  June, 
1838,  made  by  and  between  the  said  Owen  Jones  and  the  plaintiffs, 
for  the  sale  of  the  said  cottage  and  land ;  and  that  the  said  contr.act 
for  the  said  sale  of  the  said  tenement  was  not,  nor  was  any  memoran- 
dum or  note  thereof  in  writing,  signed  by  the  said  Owen  Jones,  being 
the  party  to  be  chai'ged  therewith,  or  any  person  or  persons  thereunto 
lawfully  authorized  by  him.  And,  further,  that  there  was  not  at  any 
time  any  consideration  or  value  for  the  defendant's  making  the  said 
promissory  note,  or  payment  of  the  amount  thereof,  except  as  aforesaid  ; 
and  the  plaintiffs  have  held,  and  now  hold  the  same,  without  any  value 
or  consideration.     Verification. 

Replication,  that,  at  the  time  of  the  making  of  the  contract  in  the 
first  plea  mentioned,  the  defendant,  Owen  Jones,  paid  to  the  plaintiffs 
a  certain  sum,  to  wit,  the  sum  of  £4  10s.,  in  part  satisfaction  and  dis- 
ch.arge  of  the  purchase-money  for  the  said  cottage  and  land  in  the  said 
first  plea  mentioned,  and  was  then,  to  wit,  on  the  6th  day  of  June, 
1838,  put  into  the  possession  of  the  said  cottage  and  land,  and  from 
thence  hitherto  hath  been  and  still  is  in  the  possession  and  enjoyment 
thereof,  under  and  in  pursuance  of  the  said  contract.  And,  further,  that 
from  the  time  of  the  making  of  the  said  contract,  they,  the  plaintiffs, 
have  always  been,  and  still  are,  ready  and  willing  to  execute  a  convey- 
ance of  the  said  cottage  and  land  to  the  defendant,  Owen  Jones,  accord- 
ing to  the  said  contract.     Verification. 

Special  demurrer,  on  the  ground  that  the  replication  neither  tra- 
verses nor  confesses  and  -avoids  the  plea ;  that  it  offers  immaterial 
issues  ;  and  that  it  is  multifarious.     Joinder  in  demurrer. 

Hayes,  in  support  of  the  demurrer.  The  replication  alleges,  first,  a 
1  6M.  &  W.  84,  B.C.— Ed. 
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part  payment;  secondly,  that  the  defendant  was  let  into  possession; 
and,  thirdly,  that  the  plaintiffs  were  willing  to  convey.  There  are, 
therefore,  three  distinct  answers  to  the  plea;  and  the  replication  is 
multifarious.  The  first  two  are  equally  material;  and  the  defendants 
cannot  tell  upon  which  the  plaintiffs  rely,  nor  can  they  take  issue  on 
both. 

[Paeke,  B.    Is  the  plea  good  ?] 

The  plea  is,  that  the  note  was  given  on  a  parol  contract  for  the  sale 
of  land,  and  that  there  was  no  other  consideration  for  it. 

[LoED  Abingee,  C.  B.  The  defendants  allege  that  the  contract 
was  not  in  writing ;  but,  assuming  that  the  plaintiffs  were  not  bound 
by  the  contract,  it  does  not  follow  that  they  will  not  fulfil  it.  The  plea 
ought  to  have  stated  that  the  plaintiffs  had  refused  to  execute  the 
conveyance.] 

[Paeke,  B.  How  does  it  appear  from  this  plea  that  the  defendant, 
Owen  Jones,  has  not  had  possession?] 

The  plea  is  to  be  looked  at  as  upon  general  demurrer ;  and  the  alle- 
gation that  the  verbal  agreement  was  the  only  consideration  for  the 
note  shows  that  nothing  has  passed,  except  the  mere  executory  con- 
tract. Then  the  agreement  is  not  valid  so  as  to  satisfy  the  Statute  of 
Frauds.  It  ought  to  contain  in  writing  the  consideration  for  the 
promise  as  well  as  the  promise  itself.  Wain  v.  Warlters,^  Saunders  v. 
Wakefield.^  The  note,  prima  facie,  imports  consideration,  and  is 
negotiable ;  but  there  is  no  other  difierence  between  that  and  any 
other  promise  to  pay  infuluro. 

[Paeke,  B.  We  must  assume  that  the  note  was  given  for  the  pur- 
chase-money, and  that  the  plaintiffs  were  ready  and  willing  to  transfer 
the  property.  Then,  the  plea  does  not  aver  that  they  were  not  ready 
'and  willing  to  convey ;  and  though  they  may  not  have  been  bound  to 
perform  their  contract,  yet  if  they  are  willing  to  do  so,  what  right 
have  the  defendants  to  refuse  payment  of  their  note?] 

This  is  nothing  more  than  an  executory  contract  for  the  sale  of  an 
estate;  and  the  note  is  merely  a  written  agreement  to  pay  infuturo 
the  purchase-money  for  that  estate,  which  is  by  the  contract  left  un- 
certain, and  cannot  be  supplied  by  jjarol. 

Watson,  contra.  First,  the  plea  is  bad.  It  ought  to  show  a  total 
failure  of  consideration ;  and,  in  order  to  defeat  the  plaintifi^'s  right  of 
action,  it  must  disclose  circumstances  under  which,  if  money  had  been 
paid  instead  of  a  note  being  given,  the  defendants  would  have  been 
entitled  to  recover  it  back.  Stephens  v.  Wilkinson.'  That  could  not 
be  so,  unless  the  plaintiffs  had  refused  to  convey,  because  there  would 

'  5  East,  10.  2  4  B.  &  Aid.  595. 

»  2  B.  &  Ad.  320  ;  s.  c.  9  Law  J.  Kep.  K.  B.  231. 
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be  no  failure  of  consideration.  It  is  consistent  with  this  plea  that  the 
cottage  and  land  have  been  conveyed  since  the  note  became  due;  for 
the  only  allegation  is  that  the  parol  contract  was  the  only  considera- 
tion for  the  making  or  payment  of  the  note.  The  Statute  of  Frauds 
does  not  apply.  A  bill  given  for  the  debt  of  a  third  party  is  good, 
without  any  new  consideration.  Popplewell  v.  Wilson,  Sowerby  v. 
Butcher. 

[Paeke,  B.     There  is  also  a  case  of  Nelson  v.  Serle.J 

Secondly,  the  replication  is  not  double.  The  whole  taken  together 
discloses  a  binding  contract  in  equity.  It  is  also  good  as  matter  of 
law  :  it  shows  several  things  done  under  the  contract  which  is  binding 
on  the  defendants.  He  referred  to  Poph.  186 ;  Gascoyne  v.  Smith,^ 
Stephens  v.  Underwood.^ 

Hayes,  in  reply.  In  Sowerby  v.  Butcher,  and  other  cases  which 
have  been  cited,  the  consideration  was  in  the  contract  implied  by  the 
bill  of  exchange,  to  give  time  to  the  third  party  for  payment  of 
the  debt.  Here  the  consideration  has  totally  failed,  for  the  bill  is 
payable  on  demand.  There  are  many  cases  where  a  contract  could 
not  be  enforced,  although  money  paid  under  it  could  not  be  recovered 
back.  The  replication  discloses  several  answers  at  law,  and  is  there- 
fore multifarious;  and,  inasmuch  as  it  does  not  state  that  the  plain- 
tiffs are  able  to  convey,  it  does  not  satisfy  equity. 

Lord  Abingee,  C.  B.  By  giving  the  promissory  note,  payable  on 
demand,  the  parties  have  done  what  is  equivalent  to  the  payment  of 
money  for  a  future  conveyance.  It  is  clear  they  are  bound  to  pay 
the  note,  unless  they  show  that  the  plaintiffs  have  refused  to  execute 
the  conveyance.     I,  therefore,  think  the  plea  is  insufficient. 

Leave  to  amend  on  payment  of  costs  ;  otherwise, 
judgment  for  the  plaintiffs} 


COOK  V.  W.  LONG. 

At  Nisi  Peius,  coeam  Wightman,  J.,  AtrGtrsT  24,  1842. 

[Reported  in  Carrington  Sf  Marshman,  510.] 
Debt  by  the  indorsee  of  a  promissory  note  against  the  maker. 
Plea:  no  consideration  ;  and  that  the  defendant  made  the  note  for 
the  accommodation  of  R.  Long,  and  that  the  plaintiff  received  the  note 

1  M'Clel.  &  You.  338. 

2  4  Bing.  N.  C.  665 ;  s.  c.  7  Law  J.  (n.  s.)  C.  P.  292. 

'  Paul  V.  Stackhouae,  38  Pa.  802,  accord.     Hooker  v.  Knab,  26  Wis.  511,  contra. 
Conf.  Abell  v.  Douglass,  4  Den.  305.  —  Ed. 
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with  notice  to  that  effect,  that  there  was  no  consideration  for  the  de- 
livery of  the  note  to  the  plaintiff,  and  that  he  held  it  without  value. 

The  defendant's  father  bought  sheep  of  the  plaintiff,  and  for  the  pay- 
ment for  them  the  defendant  gave  the  plaintiff  a  promissory  note  in 
his  own  name.  There  was  not  any  consideration  to  the  defendant  for 
the  note,  nor  was  the  defendant  in  partnership  with  his  father  in  any 
manner. 

It  was  submitted  for  the  defendant  that  the  note  in  question  was 
for  the  accommodation  of  another  person,  and  that  the  plaintiff  taking 
it  with  notice  took  it  as  described  in  the  plea,  with  all  the  consequent 
disabilities  attaching  to  it  as  an  accommodation  note. 

WiGHTMAN,  J.  It  is  not  properly  a  note  for  the  accommodation  of 
any  one :  it  is  a  note  given  and  a  sum  of  money  due  for  a  bygone 
debt ;  but  it  is  an  original  liability  on  the  part  of  the  defendant,  and 
the  consideration  of  the  debt  was  family  affection.  I  think  that  on 
these  facts  the  plaintiff  is  entitled  to  his  verdict. 

Verdici/or  the  plaintiff.'^ 


BAKER  V.  WALKER. 

Is   THE   EXCHEQIJEE,    JlTNE    27,    1845. 
[Reported  in  14  Meeson  ^  Welshy,  466.] 

Debt.  The  first  count  of  the  declaration  stated  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sums  of  £13  2s.  6^.  and  £7  13«., 
upon  a  judgment  recovered  against  the  defendant.  The  second 
alleged  that,  on  the  21st  of  March,  1844,  the  defendant  made  his  prom- 
issory note,  and  thereby  promised  to  pay  the  plaintiff  £26  5s.  three 
months  after  the  date  thereof. 

Plea  to  the  second  count,  as  far  as  the  same  relates  to  the  sum  of 
£20  15s.  Qd.,  parcel  of  the  said  sum  of  £26  5s.,  that  the  said  promis- 
sory note  was  made  and  delivered  by  him  the  defendant  to  the  plain- 
tiff for  and  on  account  of  a  certain  judgment  debt  of  £20  15s.  Qd. 
recovered  by  the  plaintiff  against  the  defendant,  and  that,  except  as 
aforesaid,  there  never  was  any  consideration  or  value  for  the  making 
or  delivery  of  the  said  note  to  the  plaintiff. 

1  Jewett  V.  Howe,  1  Woods,  530 ;  Pugh  v.  Durfee,  1  Blatch.  412  ;  Fetters  v.  Muncie 
Bank,  34  Ind.  251 ;  Walker  v.  Sherman,  11  Met.  170 ;  Pierce  v.  Kittredge,  115  Mass. 
374,  376  (semUe) ;  Seneca  Bank  v.  Neass,  5  Den.  329 ;  3  Comst.  442,  a.  o. ;  Mohawk 
Banku.  Corey,  1  Hill,  513;  Boyd  i;.  Cummings,  17  N.  Y.  101;  Fish  v.  Jacobsohn, 
2  Abb.  App.  132;  Scbepp  v.  Carpenter,  51  N.  Y.  602,  accord.  — "Eo. 
VOL.  II.  42 
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Replication,  de  injuria.  • 

Sijecial  demurrer,  assigning  for  causes  that  the  general  replication 
de  injuria  is  inapplicable  to  this  case,  inasmuch  as  the  plea  to  which 
it  is  pleaded  involves  matter  of  record,  which  is  not  triable  by  the 
country. 

Joinder  in  demurrer. 

The  point  marked  for  argument  on  the  part  of  the  plaintiff  was 
that  the  plea  was  bad,  as  it  showed  on  the  face  of  it  a  good  and  suffi- 
cient consideration  for  making  the  promissory  note. 

Hugh  Hill,  in  support  of  the  demurrer.  The  replication  is  clearly 
bad,  as  it  puts  in  issue  the  matter  of  record  alleged  in  the  plea. 
[Parke,  B.  No  doubt  the  replication  is  bad,  but  what  do  you  say  to 
the  plea?]  Secondly,  the  plea  is  good.  The  promissory  note  is  not 
stated  to  be  payable  to  order;  and,  as  it  was  given  without  considera- 
tion, the  party  making  it  was  not  bound  to  pay  it.  It  appears  by  the 
plea  that  it  was  given  on  account  of  the  judgment  debt,  and  probably 
on  the  supposition  that  it  would  suspend  the  remedy  upon  the  judg- 
ment until  the  note  became  due  and  was  dishonored  ;  but  it  would  not 
suspend  the  judgment  debt  or  the  remedy  to  recover  it  for  a  single 
moment,  more  especially  as  it  was  not  made  negotiable,  and  it  was 
therefore  no  consideration  whatever  for  the  defendant's  promise.  In 
Green  v.  Harrington,'  which  was  assumpsit  for  rent  of  a  house  and 
land  upon  a  demise,  on  motion  in  arrest  of  judgment,  it  was  urged 
"  that  no  action  lay  upon  this  promise,  but  it  is  debt  for  the  rent  of 
land,  and  the  assumpsit  is  of  a  less  nature ;  as  if  one  be  indebted  upon 
an  obligation,  and  that  being  forfeited  he  promised  to  pay  it,  no  action 
lies,  for  the  debt  is  due  upon  the  obhgation ; "  which  the  court  asa-eed 
to.  [Parke,  B.  That  case  is  distinguishable  from  the  present,  as 
that  is  the  case  of  a  mere  promise,  without  any  security.  Would  not 
the  plaintiff,  by  accepting  this  promissory  note,  suspend  his  remedy 
upon  the  judgment  for  three  months?]  No,  not  in  the  present  case, 
as  the  note  was  not  made  payable  to  order.  It  amounts  to  nothing 
more  tlian  a  mere  naked  promise.  In  an  anonymous  case,^  it  was 
held  that  a  promise  by  a  defendant  to  pay  a  judgment  debt,  in 
consideration  that  the  plaintiff  would  stay  execution  thereon,  would 
not  support  an  action  of  assumpsit.  Lord  Mansfield,  C.  J.,  there 
says  :  "  If  the  undertaking  had  been  by  a  third  person  in  conse- 
quence of  the  forbearance,  it  would  have  been  a  good  ground  of 
assumpsit  against  such  third  person.  But  here  the  promise  is  by  the 
defendant  himself,  to  pay  a  debt  to  which  he  was  before  liable  upon 
record  ;  and  therefore  I  am  of  opinion  that  such  promise  is  no  ground 
upon  which  to  raise  an  assumpsit."  A  mere  parol  agreement  to  give 
1  Hutton,  34,  35.  2  i  Cowp.  128. 
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time  to  the  principal  does  not  discharge  the  surety  at  law.  [Paeke,  B. 
This  is  something  more  than  a  parol  agreement,  it  is  a  security.]  In 
Davis  V.  Gyde,*  it  was  held  that  a  promissory  note  given  by  the  tenant 
to  his  landlord  for  rent  does  not  extinguish  the  claim  for  such  rent, 
which  is  a  debt  of  a  higher  nature  than  that  arising  upon  the  note  ; 
and  that  the  receipt  of  such  note  did  not  of  itself  suspend  the  right  of 
distress  until  the  note  was  due.  [Parks,  B.  There  was  no  averment 
there  of  any  express  agreement.]  Nor  is  there  here  ;  and  it  is  dis- 
tinctly alleged  in  the  plea  that  there  was  no  other  consideration  for 
the  making  or  delivery  of  the  note.  [Parke,  B.  A  promissory  note 
given  for  the  debt  of  a  third  person  suspends  the  right  of  action, 
although  no  new  consideration  be  given.  His  lordship  referred  to 
Lechmere  v.  Fletcher.^  In  Davis  v.  Gyde,  Littledale,  J.,  says, 
"  Mease  v.  Mease,*  and  other  cases  which  are  there  cited,  serve  to  show 
that  you  cannot  plead  a  parol  agreement  to  extend  the  time  for  the 
payment  of  a  specialty  debt ; "  and,  a  fortiori,  a  debt  of  record. 
[Parke,  B.  But  that  does  not  show  the  converse,  that,  it  being  a  debt 
due  on  a  specialty,  it  is  an  answer  to  an  action  on  a  promissory  note 
given  for  it.  If  I  give  a  promissory  note  for  the  debt  of  a  third  per- 
son, I  am  bound  to  pay  it  when  due.  If  that  be  so,  I  do  not  see  why 
it  is  not  a  suspension  of  the  remedy  in  the  case  of  a  specialty  debt. 
The  anonymous  case  cited  from  Cowper  was  that  of  a  simple  promise, 
without  any  security ;  but  a  promissory  note  is  a  security.]  In  this 
case,  the  note  was  not  negotiable,  and  was  therefore.no  suspension  of 
the  action  upon  the  judgment.  In  Popplewell  v.  Wilson,  where  it 
was  held  that  a  promissory  note  for  the  debt  of  another  was  within 
the  statute  3  Anne,  c.  9,  the  note  was  evidently  payable  to  order;  but, 
where  it  is  not,  it  will  not  suspend  the  time  of  payment ;  and  therefore 
the  party  giving  the  note  gets  no  benefit  from  it,  and  there  is  no  con- 
sideration for  it.     The  plea  is  therefore  a  good  answer  to  the  action. 

JIance,  contra,  was  stopped  by  the  court. 

Parke,  B.  I  am  of  opinion  that  the  plea  is  bad  ;  for  it  shows  there 
was  a  debt  in  existence  on  account  of  which  the  note  was  made,  and 
that  is  sufficient  to  make  the  note  good.  It  is  like  the  case  of  a  note 
given  for  a  debt  of  a  third  party,  which  has  been  held  to  be  a  suffi- 
cient consideration.  It  was  so  held  in  Popplewell  v.  Wilson,  and  that 
principle  has  been  acted  upon  in  many  other  cases.  A  promissory 
note,  although  not  a  specialty,  resembles  a  specialty,  and  at  all  events 
it  is  a  security.  Where  a  man  who  has  a  judgment  debt  takes  from 
his  debtor  a  promissory  note  for  the  amount,  payable  at  a  certain  time, 
it  must  be  inferred  that  he  thereby  enters  into  an  agreement  to  sus- 

1  2  Ad.  &  Ell.  623 ;  4  Nev.  &  M.  462. 

2  1  C.  &  M.  623.  »  1  Salk.  325. 
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pend  his  remedy  for  that  period  ;  and,  if  so,  that  is  a  good  consideration 
for  the  giving  of  the  note.  Here,  there  being  a  judgment  debt,  a 
promissory  note  is  given  for  the  amount  of  it,  and  that  is  evidence  of 
an  agreement  to  suspend  the  judgment  until  the  note  is  due,  which  is 
a  sufficient  consideration  to  support  an  action  on  the  note.  This 
distinguishes  the  case  from  Serle  v.  Waterworth.^  I  am  therefore 
of  opinion  that  the  plea  is  bad,  and  that  the  plaintiff  is  entitled  to 
judgment. 

Aldeesok,  Rolfe,  and  Platt,  BB.,  concurred. 

Judgment  for  the  plaintiff.^ 


MFNROE  AKD  Another  v.  BORDIER  and  Anothee. 
In  the  Common  Pleas,  November  30,  1849. 

[Reported  in  8  Common  Bench  Reports,  862.] 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court.' 

The  first  count  of  the  declaration  alleged  that  the  defendants,  on, 
&c.,  in  London,  made  their  bill  of  exchange  in  writing,  and  directed 
the  same  to  certain  persons  in  parts  beyond  the  seas,  to  wit,  to  certain 
persons  carrying  on  business  in  the  kingdom  of  France  under  the 
style  of  A.  de  Wain  &  Co.,  and  thereby  required  them  to  pay  that, 
their  first  of  exchange,  to  the  order  of  the  plaintiffs,  a  certain  sum  of 
foreign  money,  to  wit,  22,520  francs,  60  centimes,  at  five  days  after 
date,  &c. ;  and  that  the  defendants  delivered  the  said  bill  to  certain 
persona  carrying  on  business  in  London  under  the  firm  of  Coates  & 
Co.,  to  wit,  to  one  Ezra  Jenks  Coates  and  one  John  Hilliard,  who 
then  delivered  the  same  to  the  plaintiffs,  &c.,  —  averring  presentment 
to  the  drawees,  non-payment,  protest,  &c. 

There  was  a  second  count,  in  the  same  form,  on  another  foreign 
bill. 

The  defendants  pleaded  :  thirdly,  that  they  made  the  bill  in  the 
first  count  mentioned,  and  delivered  the  same  to  the  said  persons  in 
that  behalf  in  the  first  count  mentioned,  for  the  use  of  the  plaintiffs, 
"  on   the  faith  and  terms  of  being  paid  the  price  and  value  thereof, 

1  4  M.  &  W.  9. 

2  The  case  of  Baker  v.  Walker  being  cited  in  Ford  v.  Beech,  11  Q.  B.  854,  Parke, 
B.,  reafarming  his  opinion  that  a  note  resembled  a  specialty,  said  :  "  It  wants  no  con- 
sideration. If  I  give  a  promissory  note  to  A  for  the  debt  of  B,  no  consideration  is 
necessary  :  it  is  payment.  You  do  not  want  consideration  in  that  case,  as  you  do  in 
the  case  of  an  agreement." — Ed. 

'  All  that  is  material  to  an  understanding  of  the  case  being  contained  In  this 
judgment,  the  rest  of  the  case  has  been  omitted.  —  Ed. 
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amounting  to  a  large  sum  of  money,  to  wit,  £876  12*.,  according  to 
the  usage  and  custom  of  merchants  in  that  behalf,  that  is  to  say,  on 
the  foreign  post  day  which  would  be  next  after  such  delivery ; "  but 
that,  although  that  day  had  elapsed  long  before  the  commencement  of 
this  suit,  neither  the  plaintiffs  nor  any  other  person,  either  then  or  at 
any  time  before  or  since,  paid  to  the  defendants  the  said  price  or 
value  of  the  said  bill,  or  any  part  thereof,  and  the  defendants  never 
had  or  received  any  value  or  consideration  whatever  for  the  making 
or  delivery  of  the  bill ;  and  that  the  plaintiiis  had  always  held  and 
did  now  hold  the  same,  without  any  value  or  consideration  whatever 
to  the  defendants  for  the  same. 

The  plaintiff  replied  that,  after  the  bill  in  the  first  count  men- 
tioned was  so  made  and  delivered  by  the  defendants  to  Coates  &  Co., 
and  before  the  bill  became  due,  and  before  the  commencement  of  this 
suit,  the  said  last-mentioned  persons,  who  then  appeared  to  be,  and 
whom  the  plaintifis  then  believed  to  be,  the  lawful  holders  of  the  said 
bill,  and  entitled  thereto,  delivered  the  said  bill  to  the  plaintiffs,  for  a 
good,  sufficient,  and  valuable  consideration,  to  wit,  to  the  amount  of 
the  said  bill ;  and  the  plaintiffs  then  received  the  same  for  such  good, 
sufiicient,  and  valuable  consideration,  and  without  notice  of  the  prem- 
ises in  the  third  plea  mentioned. 

Special  demurrer,  assigning  for  causes  that  either  the  replication 
was  an  argumentative  traverse  of  the  allegations  of  the  third  plef, 
being  in  effect  an  averment  that  there  was  a  sufficient  and  valuable 
consideration  for  the  bill  as  between  the  plaintiffs  as  payees  and  the 
defendants  as  makers,  or  it  set  up,  by  way  of  answer  to  the  plea,  a 
consideration  between  the  plaintiffs  and  third  persons,  not  parties  to 
the  bill,  nor  agents  of,  or  connected  in  interest  with,  the  defendants  ; 
and  that  the  plaintiffs  and  defendants  being  immediate  parties  to  the 
contract,  as  appears  upon  the  face  of  the  bill,  and  it  being  admitted 
by  the  replication  that  there  was  no  consideration  in  fact  moving 
from  the  plaintiffs  to  the  defendants,  the  supposed  promise  of  the 
defendants  was  nudum  pactum. 

The  plaintiffs  having  joined  in  demurrer,  the  case  was  argued  before 
us '  at  the  latter  end  of  last  Easter  term. 

In  support  of  the  demurrer,  the  cases  of  Puget  de  Bras  v.  Forbes," 
Jefferies  v.  Austin,'  and  Esdaile  v.  La  Nauze,*  were  cited. 

On  the  other  hand,  it  was  argued  that  none  of  those  cases  were 
applicable.     And  we  are  of  that  opinion. 

In  the  first,  the  bill  was  given  to  an  agent  for  the  payee,  who  was 
therefore  responsible  for  the  non-payment  of  the  value  to  the  drawer. 

1  Wilde,  C.  J.,  Coltman,  Cresswell,  and  V.  Williams,  JJ. 

2  1  Esp.  N.  P.  C.  117.  »  1  Stra.  674.  "  1  Y.  &  C.  394. 
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The  second  was  a  mere  case  of  a  note  given  upon  a  consideration 
which  failed,  and  was  sued  upon  by  the  party  to  whom  it  was  so 
given.  And,  in  the  third,  the  plaintiff  had  to  make  title  by  indorse- 
ment of  the  payee.  A  forged  indorsement  in  his  name  was  held,  of 
course,  to  give  no  title.  A  good  indorsement  was  afterwards  made  ; 
but  that  was  after  the  bill  had  become  due,  and  therefore  the  holder, 
by  virtue  of  that  indorsement,  was  liable  to  all  equities  attaching 
upon  the  bill. 

Having  disposed  of  those  authorities,  the  counsel  for  the  plaintiffs 
argued  that,  in  the  present  case,  Coates  &  Co.  were  not,  and  were  not 
alleged  to  be  agents  for  the  plaintiffs ;  and  that  the  defendants,  by 
placing  the  bill  in  the  hands  of  Coates  &  Co.,  enabled  them  to  confer 
upon  the  plaintiffs,  by  delivery  of  the  bill,  a  title  to  sue  upon  it  with- 
out showing  any  consideration  moving  from  themselves  to  the  drawers ; 
but  that,  if  the  plea  should  be  held  to  furnish  any  defence  to  the 
action,  it  was  answered  by  the  replication  ;  and  Arbouin  v.  Anderson  * 
was  cited  as  an  authority. 

We  are  of  opinion  that,  upon  this  record,  the  plaintiffs  are  entitled 
to  recover.  The  declaration  avers  a  delivery  by  the  drawers  to  Coates 
&  Co  ,  and  by  Coates  &  Co.  to  the  plaintiffs,  the  payees.  The  plea 
does  not  allege  that  Coates  &  Co.  were  agents  for  the  plaintiffs,  or 
that  the  bill  was  delivered  to  them  in  that  character.  It  alleges  that 
the  bill  was  delivered  to  Coates  &  Co.  for  the  use  of  the  plaintiffs, 
to  whom,  therefore,  Coates  &  Co.  might  lawfully  deliver  it.  But 
it  goes  on  to  say  that  it  was  so  delivered  upon  the  faith  and  terms 
of  being  paid  the  price  and  value  on  or  before  a  certain  day.  It  does 
not  aver  that  the  bill  was  not  to  be  delivered  to  the  plaintiffs  until 
those  terms  had  been  fulfilled,  or  that  they  were  ever  to  be  fulfilled 
by  the  plaintiffs,  or  that  the  plaintiffs  had  notice  that  such  terms  were 
to  be  fulfilled  by  Coates  &  Co.,  or  that  Coates  &  Co.  had  not  given 
value  for  the  bill ;  nor  is  it  alleged  that  the  bill  was  delivered  to  the 
plaintiffs  before  the  expiration  of  the  time  within  which  the  defend- 
ants say  the  price  of  the  bill  was  to  be  paid.  So  that,  even  if  it  be 
assumed  that  the  plaintiffs  knew  that  Coates  &  Co.  would  have  till  the 
next  foreign  post  day  to  pay  the  price  of  the  bill,  they  would  have  a 
right  to  conclude,  from  the  bill's  remaining  in  their  hands  after  that 
day,  that  the  price  had  been  duly  paid.  On  the  other  hand,  if  they 
received  the  bill  from  Coates  &  Co.  before  the  next  foreign  post  day, 
they  would  know  that  the  drawers  gave  credit  to  Coates  &  Co.  for  the 
money,  by  placing  the  bill  in  their  hands  and  under  their  control  in 
the  mean  time.    Nor  is  it  alleged  that  the  plaintiffs  took  the  bill  with- 

i  1  Q.  B.  498 ;  1  Gale  &  D.  403. 


SECT.  IV.]  MTJNEOB  ET  AL.   V.   BOEDIEE   ET  AL.  668 

out  giving  value  for  it.  The  negative  is  confined  to  value  passing 
from  the  plaintiffs  to  the  defendants. 

Now  the  writers  upon  foreign  bills  contemplate  the  existence  of 
four  parties :  the  giver  of  value,  or  purchaser  of  the  bill,  or  remitter, 
as  he  is  often  called ;  the  drawer ;  the  party  to  whom  the  bill  is  to 
be  paid  abroad ;  and  the  drawee.  The  ordinary  course  of  dealing 
with  reference  to  foreign  bills,  as  described  by  them,  begins  by  the  sale 
of  the  bill  by  the  drawer  to  some  person  other  than  the  payee  :  it 
therefore  does  not  contemplate  that  the  consideration  for  the  bill 
should  necessarily  move  from  the  payee  to  the  drawer,  or  that  no  per- 
son but  the  drawer  should  have  a  right  to  confer  a  title  to  the  bill 
upon  the  payee.  See  Beawes's  Lex  Mercatoria,  Bills  of  Exchange, 
par.  6,  p.  416,  citing  Marius,  p.  22.  And  in  par.  14,  p.  418,  he  says  : 
"  In  case  of  a  remitter's  failing  before  he  has  paid  the  value,  and  the 
person  on  whom  the  bill  is  drawn  gets  advice  of  this  occurrence  before 
acceptance,  and  thei'efore  refuses  to  accept  it,  the  bill,  on  its  returning 
protested,  shall  be  paid  notwithstanding,  with  all  charges,  by  the 
drawer,  under  proof  by  the  possessor  that  he  negotiated  the  said  bill, 
and  paid  a  just  value  for  it."  According  to  that  rule,  the  plaintiffs 
would  in  this  case  be  entitled  to  recover ;  for  the  plea  does  not  deny 
that  they  gave  a  just  value  for  the  bill.  Again,  in  par.  15,  Beawes 
states  the  law  to  be  that,  where  the  drawer  gives  credit  to  the  remitter, 
without  advising  his  principal  thereof,  if  the  remitter  does  not  pay 
the  money,  the  drawer  shall  suffer  the  loss. 

Here  it  is  not  shown  by  the  plea  that  the  bill  was  handed  to  the 
plaintiffs  before  the  next  post  day,  —  and,  for  the  reasons  above  given, 
it  seems  to  be  immaterial  whether  it  was  handed  over  before  or  after 
that  day,  —  nor  that  the  drawers  ever  gave  notice  to  the  payees  that 
the  price  had  not  been  duly  paid.  They  may  therefore  be  considered 
to  have  given  credit  to  the  remitter. 

It  appears  to  us,  then,  that  on  this  declaration  and  plea  it  must  be 
taken  that  Coates  &  Co.  were  the  purchasers  of  the  bill  in  question ; 
and  that  the  drawers  placed  it  in  their  hands  with  a  controlling  power 
over  it,  giving  them  credit  for  a  certain  time  for  the  purchase-money ; 
and  that  they  delivered  it  to  the  payees,  who  received  it  bona  fide,  and 
for  value  ;  for  no  fraud  is  alleged,  and  value  as  between  Coates  &  Co. 
and  the  plaintiffs  is  not  denied. 

Under  such  circumstances,  we  are  of  opinion  that  the  plaintiffs 
acquired  a  good  title  to  the  bill,  and  may  sue  the  drawers  upon  it, 
although  they  have  never  received  value  for  it.  Suppose  the  bill  had 
been  given  to  Coates  &  Co.  for  their  accommodation,  or  a  promissory 
note  had  been  given  to  them,  made  payable  to  the  plaintiffs,  in  order 
that  they,  Coates  &  Co.,  might  borrow  money  upon  it,  or  hand  it  over 
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to  the  payees,  in  discharge  of  a  debt :  surely,  the  payees,  in  either  case, 
might  sue  upon  the  instrument,  without  proving  the  giving  of  value  to 
the  drawer  or  maker.  The  want  of  such  value  could  not  be  relied 
upon  as  an  answer  to  the  action,  on  the  ground  of  the  contract  between 
the  immediate  parties  to  the  instrument  being  nudum  pactum. 

For  these  reasons,  we  are  of  opinion  that  the  plea  does  not  give  a 
sufficient  answer  to  the  declaration ;  and,  even  supposing  the  plea  to 
be  sufficient  to  call  upon  the  plaintiffs  to  show  that  they  took  the  bill 
bona  fide,  and  for  value,  we  think  that  they  have  done  so  by  their 
replication.  Our  judgment  on  this  demurrer  must  therefore  be  for 
the  plaintiffs.  Judgment  for  the  plaintiffs} 


CROFTS  V.  WILLIAM  BEALE. 

In  the  Common  Pleas,  June  3,  1851. 

[Reparled  in  20  Law  Journal  Reports,  Common  Pleas,  186.^] 

Assumpsit  on  a  promissory  note  made  by  the  defendant,  payable  to 
the  plaintiff  on  demand,  for  £400,  with  interest  at  five  per  cent  per 
annum. 

Plea  :  that  the  note  was  made  by  the  defendant,  at  the  request  of 
the  plaintiff,  as  a  collateral  security  for  a  debt  of  £1,000,  due  from  one 
John  Beale  to  the  plaintiff;  and  that  the  defendant  was  not,  at  the 
time  of  making  the  note,  or  ever,  liable  to  pay  the  said  debt,  or  to  give 
the  note  as  a  collateral  security  for  the  same  ;  and  that  there  never 
was  any  other  value  or  consideration  for  the  giving  or  making  of  the 
said  note,  save  as  aforesaid. 

The  plaintiff  replied  de  injuria. 

At  the  trial  before  Williams,  J.,  at  the  first  sitting  for  Middlesex  in 
this  term,  to  prove  the  plea,  the  defendant  called  John  Beale,  who 
stated  that  he  was  indebted  to  the  plaintiff  in  the  sum  of  £1,000,  and 
that,  being  pressed  for  payment,  and  a  writ  having  issued  against  him 
at  the  suit  of  the  plaintiff,  he  and  the  defendant  gave  the  plaintiff  their 
joint  and  several  note,  being  the  note  declared  on. 

The  learned  judge  told  the  jury  that,  if  the  note  was  given  to  pre- 

1  Robinson  v.  Reynolds,  2  Q.  B.  196 ;  South  Boston  Iron  Co.  <j.  Brown,  63  Me.  139; 
Glascock  V.  Rand,  14  Mo.  550,  accord. 

Conf .  Nelson  v.  Cowing,  6  Hill,  836.  —  Ed. 

2  11  C.  B.  172,  B.C.  — Ed. 


SECT.  IV.]  CEOFTS  V.   BBALE.  665 

vent  legal  proceedings  against  John  Beale,  there  was  a  suflBcient  con- 
sideration for  it.  The  jury,  however,  returned  a  verdict  for  the 
defendant. 

W.  H.  Watson  now  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  or  for  judgment  non  obstante  veredicto, 
on  the  ground  that  the  plea,  if  proved,  was  no  answer  to  the  action. 
There  was  no  evidence  to  show  that  the  note  was  given  at  the  instance 
of  the  plaintiff.  [Ckesswbll,  J.  Is  a  pre-existing  debt  of  a  third  person 
a  good  consideration  for  the  giving  of  a  bill  or  note,  without  any  agree- 
ment for  forbearance  ?]  There  was  pressure  :  a  writ  had  issued.  [ Jeb- 
vis,  C.  J.  The  note  was  payable  on  demand.]  The  note  was  given  as 
a  collateral  security  for  a  debt :  that  might  have  been  in  consideration 
of  a  former  agreement.  [Jebvis,  C.  J.  We  cannot  assume  that  there 
was  any  consideration  other  than  that  stated  in  the  plea.  In  Byles  on 
Bills  (6th  ed.  p.  96,  note  p),  it  is  said  that,  "if  a  note  be  payable 
immediately,  it  is  conceived  that  the  pre-existing  debt  of  a  stranger 
would  not  be  a  consideration,  unless  credit  had  been  given  to  the 
original  debtor  at  the  maker's  request."]  In  Childs  v.  Monins,  it  was 
held  that  a  promissory  note,  by  which  the  makers,  as  executors,  jointly 
and  severally  promised  to  pay  on  demand,  with  interest,  rendered  them 
personally  liable.  And  Dallas,  C.  J.,  said  :  "  If  they  meant  to  limit  their 
liability,  why  did  they  not  add  to  the  words  '  as  executors '  the  words 
'  out  of  the  estate  of  Thomas  Taylor '  ?  But  they  promise  absolutely, 
and  further  add  an  engagement  to  pay  interest :  when,  therefore,  by  the 
engagement  to  pay  interest,  they  have  induced  the  plaintiff  to  suspend 
his  clear  and  admitted  demand,  by  so  doing,  they  make  the  promise 
personal  and  individual."  [Maulb,  J.  You  say  that  the  taking  of 
the  note  necessarily  imports  that  some  time  must  be  given.]  Yes.  In 
Sison  V.  Kidman,  a  plea  almost  in  terms  the  same  as  this  was  held  to 
disclose  a  good  consideration.  [Maule,  J.  There  the  plea  was  that 
the  defendant  never  had  any  value  or  consideration  for  the  note.  It 
admits  that  there  was  a  consideration,  but  alleges  that  the  defendant 
had  none.  Jeevis,  C.  J.  The  language  of  the  plea  is  somewhat  differ- 
ently and  evidently  more  correctly  stated  in  the  report  in  the  Law 
Journal  than  in  the  other  books.]  In  Popplewell  v.  Wilson,  a  note  to 
pay  for  the  debt  of  another  was  held  to  be  a  good  note  within  the 
statute  3  Anne,  c.  9.  Why  should  not  a  man  bind  himself  by  a  prom- 
issory note  to  pay  the  debt  of  a  third  person  ?  [Jeevis,  C  J.  No 
doubt ;  but  I  think  this  is  a  sufficient  plea  of  no  consideration.  There 
is  no  ground  for  a  rule  for  judgment  non  obstante  veredicto.  As  to  the 
other  point,  we  will  confer  with  my  brother  Williams.] 

It  was  afterwards  intimated  by  the  court  that  the  rule  might  go  for 
a  new  trial. 
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Jiramwell  and  Willes  showed  cause.  The  case  was  properly  left  to 
the  jury,  and  they  were  warranted  in  finding  as  they  did.  There 
clearly  was  no  consideration  at  the  time  the  note  was  given.  In 
1  Wins.  Saund.  210  c,  note  (c),  it  is  said  that,  "  in  all  cases  of  forbear- 
ance to  sue,  such  forbearance  must  be  either  absolute,  Mapes  v.  Sidney,* 
or  for  a  definite  time,  Fisher  v.  Richardson,^  or  for  a  reasonable  time, 
Johnson  v.  Whitchcott :  °  forbearance  for  a  little,*  or  for  some  time,' 
is  not  sufficient."  There  clearly  is  no  consideration  for  payment  im- 
mediately, and  no  agreement  to  forbear  for  any  time.  See  Payne  v. 
Wilson.' 

W.  H.  Watson  and  Selfe,  in  support  of  the  rule,  submitted  that  the 
fact  of  proceedings  having  already  been  commenced  against  John 
Beale  proved  that  there  must  have  been  some  forbearance,  and  dis- 
pensed with  the  necessity  of  showing  a  contract  to  forbear  for  any 
definite  time.  They  also  relied  upon  the  fact  of  the  note  providing 
for  the  payment  of  interest,  and  referred  to  Lord  Chief  Justice  Dallas's 
judgment  in  Child  v.  Monins. 

Jbrvis,  C.  J.  I  see  no  ground  for  disturbing  this  verdict.  The 
jury  have  in  effect  found  that  the  collateral  security  was  the  only  con- 
sideration. When  the  jury,  as  men  of  business,  looked  at  the  written 
contract,  they  naturally  and  very  properly  concluded  that  it  expressed 
all  that  the  parties  meant  to  agree.  I  cannot  say  that  they  have  come 
to  a  wrong  conclusion. 

Maule,  J.  It  was  a  case  for  the  jury ;  and  I  am  far  from  thinking 
that  they  have  done  wrong. 

Ceesswell,  J.,  concurred. 

Talfoued,  J.  I  also  think  the  jury  came  to  a  correct  result  in  this 
case.  The  fallacy  on  the  part  of  the  plaintiflf  is  in  confounding  a  hope 
or  expectation  of  forbearance  with  a  consideration  to  forbear. 

Hule  discharged.'' 

1  Cro.  Jao.  683.  2  Cro.  Jao.  47.  '  1  Roll.  Abr.  24,  pi.  83. 

*  1  Roll.  Abr.  23,  pi.  25.  6  1  Roll.  Abr.  23,  pi.  26. 

6  7  B.  &  C.  423  ;  1  M.  &  R.  708. 

'  Colburn  v.  ToUes,  14  Conn.  341,  accord. 

Coombs  V.  Ingram,  4  D.  &  Ry.  211,  contra. 

See  Gates  v.  Hackethal,  57  lU.  534;  Mecorney  v.  Stanley,  8  Gush.  85. — Ed. 
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LATOUCHE  V.  LATOUCHE. 
In  the  Exchequer,  Januaet  23,  Febbuaet  10,  1865. 

[Reported  in  34  Law  Journal  Reports,  Exchequer,  85.] 

Channell,  B.  (Feb.  10),  delivered  the  judgment  of  the  court.* 
This  was  a  special  case  stated  without  pleadings  for  the  opinion  of  the 
court,  and  was  argued  before  us  in  the  course  of  the  present  term. 

The  question  is  whether  the  defendant  is  liable  on  a  promissory  note 
for  £917  lis.  dated  the  28th  of  August,  1856,  payable  to  the  plaintiffs 
or  order. 

The  facts,  as  they  may  be  extracted  from  the  case  agreed  upon,  may 
be  shortly  stated.  The  plaintiffs  are  bankers  at  Dublin  ;  and  they  had 
for  many  years  prior  to  1837  and  down  to  the  time  of  his  death  a 
banking  account  with  Mr.  George  Latouche,  with  whom  the  defendant 
Amelia  Latouche  intermarried  in  the  year  1831.  On  the  occasion 
of  the  marriage,  property  was  settled  in  the  usual  way,  to  the 
defendant's  separate  use.  On  the  25th  of  November,  1855,  the 
defendant's  husband  died.  After  his  death,  she  gave  the  note  now 
sued  upon.  The  circumstances  which  preceded  the  giving  this  note 
which  are  material  to  be  noticed  are  the  following.  In  1837,  her 
husband's  account  being  then  overdrawn,  the  plaintiffs,  being  aware 
that  she  had  separate  estate,  agreed  that  her  husband  should  have 
permission  to  overdraw  his  account  to  the  extent  of  £950,  for  a 
period  of  two  years,  the  plaintiffs  retaining  certain  securities  then 
in  their  hands,  and  having  by  way  of  further  security  a  joint  prom- 
issory note  of  the  defendant's  husband  and  herself  for  £950.  The 
defendant's  husband  and  herself  gave  a  joint  promissory  note  for  that 
amount. 

In  1840,  a  new  arrangement  was  come  to,  substantially  the  same  as 
the  former.  A  new  joint  promissory  note  was  given,  dated  the  1st  of 
August,  1840,  for  the  sum  of  £950.  In  1848,  an  arrangement  was 
come  to,  and  a  third  joint  promissory  note,  namely,  one  for  the 
sum  of  £1,000,  dated  the  1st  of  January,  1848,  was  given  by  the 
defendant's  husband  and  herself.  The  terms  of  this  arrangement 
are  not  distinctly  stated  in  the  case.  It  is,  however,  clear  that 
the  note  was  given  as  a  security  to  the  bank  for  the  overdrawn 
account  of  George  Latouche.  It  is  not,  however,  at  all  clear,  with 
respect  to  this  note,  whether  there  was  any  limitation  of  time  dur- 
ing which  the  arrangement  was  to  be  enforced,  as  on  the  previous 
occasions.     In  1855,  the  husband  died.    At  that  time,  there  was  a  bal- 

1  Pollock,  C.  B.,  Martin,  Channel!,  and  Pigot,  BB. 
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.  ance  of  £2,340  16s.  4c?.  due  from  him  to  the  bank.  This  was  reduced 
by  securities,  which  have  been  realized,  namely,  assignment  of  a 
policy  and  of  a  legacy,  to  £917  lis.  The  bank  then  applied  to  the 
defendant  by  a  letter,  in  which  they  state  that  this  last-mentioned 
balance  "is  uncovered  by  any  security,  an  application  for  your  and  Mr. 
Latouche's  joint  note  for  the  same  having  been  postponed  on  account 
of  his  illness."  The  defendant,  in  reply,  expresses  her  regret  that  she 
is  unable  to  pay  this  amount,  and  ultimately  signs  the  note  on  which 
this  action  is  brought.  The  question  we  have  to  decide  is  whether 
she  is  liable  upon  this  note,  and  we  think  she  is. 

We  do  not  adopt  the  argument  of  the  plaintiffs'  counsel,  that  the 
words  "  for  value  on  account  of  the  late  George  Latouche "  in  the 
note  precludes  the  defendant  from  showing  there  was  no  considera- 
tion for  her  making  it.  But,  as  the  note  prima  facie  imports  a  consid- 
eration, the  onus  of  proof  lies  upon  the  defendant  to  show  that  there 
was  no  consideration  for  this  note,  which  was  made  at  a  time  when 
she  was  not  under  coverture.  We  do  not  think  that  the  facts  stated 
in  this  case  show  there  was  no  consideration.  The  note  of  1848, 
although  made  during  coverture,  was  binding  on  the  defendant's 
separate  estate.  Unless  something  occurred  to  discharge  the  defend- 
ant's separate  estate  from  liability,  there  was,  we  think,  a  good  consid- 
eration for  the  note  now  sued  upon,  made  by  her  after  her  coverture 
was  determined.  It  is  not,  we  think,  material  that  more  than  six 
years  elapsed  from  1848  to  1855  ;  for  it  has  been  held  that  a  debt 
barred  by  the  Statute  of  Limitations,  and  as  to  which  the  remedy  has 
gone,  is  still  a  good  consideration  for  a  promise  in  writing  to  pay. 
We  think  that  the  same  principle  applies  to  the  present  case,  though 
the  note  of  1848  was  signed  by  the  defendant  when  covert,  and  only 
bound  her  separate  estate  in  equity. 

It  was  argued  that  the  note  must  be  taken  to  have  been  made  sub- 
ject to  some  agreement  between  the  parties,  either  as  to  the  time  for 
which  George  Latouche  was  to  be  permitted  to  overdraw  his  account, 
or  that  it  was  to  be  a  security  (collateral  to  the  assignment  of  the 
policy  and  legacy)  for  the  then  overdrawn  account  to  the  amount  of 
£1,000  only,  and  not  a  security  for  a  new  credit  beyond  the  £1,000 ; 
and  if  such  agreement  existed,  then  that  £1,000  having  been  realized 
on  the  policy  and  assignment  of  the  legacy,  the  note  of  1848  was  in 
effect  satisfied,  and  afforded  no  consideration  for  the  subsequent  one. 
We  think,  however,  that  it  does  not  appear  upon  the  case  stated  that 
there  was  any  such  agreement,  and  it  is  for  the  defendant  to  show  it. 
The  only  statements  in  the  case  at  all  tending  to  show  such  an  agree- 
ment are  contained  in  the  letters  of  the  plaintiffs  of  the  31st  of  July 
and  the  28th  of  August,  1856,  which  are  to  the  effect  that  the  bal- 
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ance  on  the  amount  of  the  policy  and  legacy  is  uncovered  by  any 
BBcurity.  This,  however,  when  taken  with  the  next  sentence,  "  an 
application  for  your  and  Mr.  Latouche's  joint  note  for  the  same  hav- 
ing been  postponed  on  account  of  his  illness,"  seems  to  refer  to  the 
fact  that  the  six  years  had  expired  since  the  note  of  1848,  rather  than 
to  admit  that  that  note  would  not  have  been  during  the  six  years  a 
security  for  such  a  balance  on  the  ground  of  any  agreement  subject  to 
which  it  was  given.  Our  judgment  will  therefore  be  for  the  plain- 
tiffs. Jttdgment  for  the  plaintiff's} 


HEWITT  V.  KAYE. 
In  Chanceet,  befoee  Lord  Romillt,  M.  R.,  June  3,  1868. 

[Reported  in  Law  Reports,  6  Equity,  198.] 

This  was  a  special  case. 

Elizabeth  Harrison,  in  1860,  founded  a  charity  called  St.  Scholas- 
tioa's  Retreat,  and  in  1861  she  founded  a  charity  called  St.  John's 
Hospice.  By  her  will,  made  in  September,  1866,  she  gave  all  her 
residuary  pure  personalty  to  the  trustees  of  St.  Scholastica's  Retreat. 
On  the  15th  of  October,  being  on  her  death-bed,  and  in  contemplation 
of  her  death,  she  expressed  a  desire  to  alter  the  deed  of  settlement  of 
St.  John's  Hospice,  and  to  vest  £600  in  the  trustees  of  St.  John's  Hos- 
pice upon  the  trusts  of  the  deed  as  amended;  and  accordingly  she 
instructed  her  solicitor  to  prepare  a  deed  altering  the  settlement,  and 
a  codicil  giving  the  £600,  but  she  died  before  either  of  these  documents 
could  be  prepared.  In  the  mean  time,  believing  that  she  would  not 
have  time  to  execute  the  deed  and  codicil,  she  signed  and  gave  to 
one  of  the  trustees  of  St.  John's  Hospice  a  check  on  her  bankers  for 
£600  ;  but  she  died  before  it  was  possible  to  present  the  check. 

The  question  in  the  special  case,  in  which  the  trustees  of  St.  John's 
Hospice  were  the  plaintiffs,  and  the  executors  and  the  trustees  of 
St.  Scholastica's  Retreat  were  the  defendants,  was  whether  the  trus- 
tees of  St.  John's  Hospice  were  entitled  to  receive  the  sum  of  £600, 
the  amount  of  the  check,  out  of  the  testatrix's  assets,  by  way  of  donatio 
mortis  causa,  or  otherwise. 

Mr.  Bagshawe,  for  the  plaintiffs.  The  gift  of  the  check  was  a  good 
donatio  mortis  causa  of  the  £600.  The  gift  was  made  with  a  view  to 
the  donor's  death,  and  on  condition  of  her  death  by  her  then  illness ; 

'  Burkitt  V.  Ransom,  2  Coll.  395,  accord. 
ThomaB  v.  Passage,  54  Ind.  106,  contra.  —  Ed. 
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and  there  was  a  suiEcient  delivery.  It  is  not  necessary  that  the 
complete  property  in  the  thing  given  should  pass  by  the  delivery,  but 
that  the  property  should  so  far  pass  as  to  give  the  donee  a  title  to  the 
assistance  of  a  court  of  equity  to  make  the  donation  complete.  Thus, 
the  delivery  of  a  bond,  a  promissory  note,  a  mortgage  deed,  or  a 
policy  of  assurance,  is  a  good  donatio  mortis  causa,  because  the  donor 
has  done  all  that  he  can  do  to  pass  the  property;  and,  although  the 
possession  of  the  instrument  does  not  enable  the  donee  to  recover  the 
chose  in  action,  the  court  compels  the  executor  to  allow  his  name  to 
be  used  for  the  purpose  of  giving  effect  to  the  gift.  In  Lawson  v. 
Lawson,'  where  a  husband  on  his  death-bed  drew  a  bill  upon  a  gold- 
smith, which  is  the  same  thing  as  a  check  on  a  banker,  to  pay  £100  to 
his  wife  to  buy  her  mourning,  it  was  held  a  good  gift.  In  Tate  v. 
Hilbert,''  the  check  was  given  without  reference  to  the  donor's  death. 
In  Bouts  V.  Ellis,^  the  gift  of  a  check,  which  was  afterwards  by  the 
donor's  direction  exchanged  for  the  check  of  a  stranger,  was  held  valid, 
although  the  stranger's  check  was  not  paid  till  after  the  donor's  death. 
,In  Witt  V.  Amis'  and  Amis  v.  Witt,^  the  delivery  of  a  banker's  deposit 
note  was  held  a  good  gift  mortis  causa  of  the  money  deposited.  Here 
the  testatrix,  by  giving  the  check,  has  done  all  in  her  power  to  com- 
plete the  gift.     [He  also  cited  Drury  v.  Smith.'] 

Mr.  /Speed,  for  the  defendants,  was  not  called  upon. 

Lord  Romillt,  M.  R.  I  am  of  opinion,  both  upon  principle  and 
upon  authority,  that  this  is  not  a  valid  donatio  tnortis  causa.  When 
a  man  on  his  death-bed  gives  to  another  an  instrument,  such  as  a  bond, 
or  promissory  note,  or  an  10  U,  he  gives  a  chose  m  action  ;  and  the 
delivery  of  the  instrument  confers  upon  the  donee  all  the  rights  to  the 
chose  in  action  arising  out  of  the  instrument.  That  is  the  principle 
upon  which  Amis  v.  Witt'  was  decided,  where  the  donor  gave  the 
donee  a  document,  by  which  the  bankers  acknowledged  that  they  held 
so  much  money  belonging  to  the  donor  at  his  disposal,  and  it  was  held 
that  the  delivery  of  that  document  conferred  upon  the  donee  the  right 
to  receive  the  money.  But  a  check  is  nothing  more  than  an  order  to 
obtain  a  certain  sum  of  money  ;  and  it  makes  no  difference  whether  the 
money  is  at  a  banker's  or  anywhere  else.  It  is  an  order  to  deliver  the 
money  ;  and,  if  the  order  is  not  acted  upon  in  the  lifetime  of  the  person 
who  gives  it,  it  is  worth  nothing.  The  testatrix  gave  this  check  at 
night;  and  she  died  in  the  course  of  the  same  night  before  it  could  be 
presented.  Suppose  she  had  said,  "  I  have  got  £600  in  my  desk  :  bring 
it  to  me,  and  I  will  give  you  the  money,''  and  had  died  before  it  was 

IIP.  Wms.  441.  2  2  Ves.  111. 

8  17  Bear.  121 ;  4  D.  M.  &  G.  249.  *  1  B.  &  S.  109. 

6  33  Beav.  619.  e  i  p.  Wms.  404. 
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brought  to  her,  that  would  have  been  no  gift ;  and  the  gift  of  a  check 
is  the  same  thing:  it  is  worth  nothing  until  acted  upon;  and  the 
authority  to  act  upon  it  is  withdrawn  by  the  donor's  death.  All 
the  authorities  decide  that  there  must  be  complete  delivery  :  the  only 
case  at  all  tending  the  other  way  is  Lawson  v.  Lawson ;  ^  but  that  has 
been  explained  by  Lord  Loughborough  on  the  principle  that  the  draw- 
ing of  the  bill  was  in  the  nature  of  an  appointment.  The  question 
must  be  answered  in  the  negative.^ 


BROMLEY  V.  BRUNTOK 
In  Chanceet,  bepobb  Sir  John  Sttjart,  V.  C,  June  23,  24,  1868. 

[Reported  in  Law  Reports,  6  Equity,  275.] 

The  bill  in  this  cause  was  filed  for  the  administration  of  the  trusts 
of  the  will  of  Hannah  Mary  Ann  Chantry ;  and,  under  the  decree,  the 
chief  clerk  certified  that  Mary  Ann  Bromley,  who  was  not  a  party  to 
the  suit,  claimed  a  sum  of  £200  to  be  due  to  her  from  the  estate  of 
the  testatrix,  with  interest  at  £4  per  cent  from  the  date  of  the  decree, 
and  that  the  evidence  in  support  of  the  claim  was  that,  on  the  14th  of 
February,  1867,  the  testatrix  gave  M.  A.  Bromley,  by  way  of  gift,  a 
check  for  £200,  signed  by  her  on  her  bankers,  the  London  and  County 
Bank,  Oxford  Street  branch,  payable  to  M.  Bromley  or  bearer ;  that, 
on  the  15th  of  the  same  month,  the  check  was  presented  for  payment, 
but  was  refused,  on  the  ground  that  the  signature  difiered  from  the 
usual  signature  of  the  testatrix  ;  that,  on  the  15th,  £170  was  paid  in  to 
the  account  of  the  testatrix,  whereby  there  were  sufficient  assets  for 
the  payment  of  the  check ;  that,  on  the  16th,  the  check  was  again  pre- 
sented at  the  bank,  and  was  again  refused  for  the  reason  above  alleged  ; 
and  that  the  testatrix  died  on  the  17th  of  the  same  month  without  the 
check  having  been  paid.  It  was  submitted  to  the  court  whether  the 
claim  should  be  allowed.  The  evidence  showed  that  the  claimant  was 
a  grand-daughter,  who  had  resided  with  the  testatrix  for  about  three 
years  previously  and  up  to  the  time  of  her  death,  and  had  attended 

1  1  P.  Wms.  441. 

2  In  re  Beak's  Estate,  L.  R.  13  Eq.  489 ;  Dunne  v.  Boyd,  Ir.  R.  8  Eq.  609  ;  Second 
Nat.  Bank  v.  Williams,  13  Mich.  282  {semhle)  ;  Harris  v.  Clark,  3  Comst.  93 ;  Curry 
V.  Powers,  70  N.  Y.  212  {semble) ;  Simmons  v.  Savings  Society,  31  Oh.  St.  457  (semble), 
accord. 

See  M'Kenzie  v.  Downing,  25  Ga.  669. 

Conf.  Lawson  v.  Lawson,  1  P.  Wms.  441 ;  Craig  v.  Craig,  8  Barb.  Ch.  76. — Ed. 
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upon  her  personally  during  her  last  illness  ;  that  the  testatrix  was  per- 
fectly conscious  of  what  she  was  doing  when  she  signed  the  check,  the 
body  of  which  was  written  by  the  claimant ;  that  she  told  the  claimant 
it  was  a  gift;  that  there  was  just  money  enough  in  the  bank  to  cover 
the  check ;  and  that  the  testatrix,  when  she  handed  the  check  to  the 
claimant,  said  she  thought  it  would  be  useful  to  her,  and,  should  any 
thing  happen  to  her  (the  testatrix),  she  would  be  able  to  do  something 
with  the  money,  and  not  be  compelled  to  go  home,  where  she  knew 
the  presence  of  a  married  sister  of  the  claimant  was  not  agreeable  to 
her,  and  interfered  with  her  comfort. 

The  check  was  signed  "  Hannah  Chant ;"  but,  "  Chant  "  being  writ- 
ten very  badly,  the  testatrix  wrote  "  Chantry  "  underneath  ;  and  hence 
the  refusal  on  the  part  of  the  bank  to  pay  the  money. 

The  evidence  of  the  claimant  was  confirmed  by  the  affidavits  of 
several  deponents. 

3Ir.  Greene,  Q.  C,  and  Mr.  Renshaw,  for  the  plaintiffs. 

Mr.  Fischer,  for  the  defendants,  the  executors. 

Mr.  Bagshawe,  for  M.  A.  Bromley,  submitted  that  every  thing  was 
done  by  the  testatrix  and  by  the  donee  of  the  check  to  make  this  a 
good  gift  inter  vivos.  The  check  was  presented  in  due  time  at  the 
bank,  where  there  were  sufficient  funds,  and  it  ought  to  have  been 
cashed.  The  claimant  ought  not  to  suffer  through  a  neglect  of  duty 
or  wrongful  act  on  the  part  of  the  bankers. 

Mr.  Everitt,  for  residuary  legatees,  infants,  contended  that  there 
was  no  perfect  gift  iiiter  vivos.  It  was  a  voluntary  gift,  which  could 
not  have  been  enforced  against  the  testatrix  if  she  were  living ;  and, 
being  incomplete,  it  could  not  now  be  enforced  against  her  executors. 
Edwards  v.  Jones.' 

The  gift  could  not  be  considered  as  a  donatio  mortis  causa  ;  nor 
could  it  be  supported  as  a  declaration  of  trust.  Jones  v.  Lock,^  Coning- 
ham  u.  Plunkett.' 

[The  Vice-Chakcellok  referred  to  Klddill  v.  Farnell,*  and  Mr. 
Hallett,  as  amicus  curiae,  to  Cross  v.  Sprigg.^] 

There  was  not  a  complete  legal  obligation.  The  claimant  could  not 
have  successfully  sued  the  executors  at  law  ;  and  a  court  of  equity 
ought  not  to  afford  any  relief. 

[The  following  authorities  were  also  cited  :  Foley  v.  Hill,"  Tate  v. 
Hilbert,'  Fletcher  v.  Fletcher,"  Bridge  v.  Bridge,^  Beech  v.  Keep," 
Tate  V.  Leithead,"  Hewitt  v.  Kaye,  Bouts  v.  Ellis,'^  Woodford  v.  Charn- 

1  My.  &  Cr.  226.  "  Law  Eep.  1  Ch.  25.  »  2  Y.  &  C.  Ch.  245. 

<  3  Sm.  &  Giff.  428.  «  g  Hare,  552.  «  2  H.  L.  C.  28. 

1  2  Ves.  111.  8  4  Hare,  67.  9  ig  Beav.  315. 

w  18  Beav.  285.  "  Kay,  658.  12  17  Beav.  121 ;  4  D.  M.  &  G.  249. 
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ley,*  Lawson  v.  Lawson,*  JEx  parte  Pye ;  *  Byles  on  Bills,  9tli  ed.  p.  20, 
and  "Williams  on  Executors,  5th  ed.  p.  1603.] 

Sir  John  Stuaet,  V.  C.  In  order  to  make  a  gift  of  this  description 
valid,  it  is  necessary,  according  to  the  settled  doctrine  of  the  court, 
that  it  should  be  complete,  that  every  thing  should  be  done  on  the  part 
of  the  donor.  The  gift  in  this  case  being  made  in  the  form  of  a  check 
drawn  on  the  bankers  of  the  donor,  if  there  had  been  no  funds  in  the 
hands  of  the  bankers,  then  of  course  there  would  have  been  an  incom- 
pleteness in  the  gift  on  the  part  of  the  donor.  It  is  clear,  however, 
that  when  the  check  was  presented  on  the  second  occasion  the  bankers 
had  suflBcient  funds  in  their  hands  to  pay  it.  The  reason  why  they 
did  not  pay  it  was  one  proceeding  from  their  minds :  they  doubted 
the  authenticity  of  the  donor's  signature  ;  and  the  result  is  that  the 
funds  which  the  donor  had  dedicated  to  the  purpose  of  this  gift,  through 
no  act  of  the  donor,  and  through  no  default  of  the  donee,  came  into 
the  hands  of  the  executors  of  the  donor.  I  conceive  that,  under  these 
circumstances,  no  further  act  was  necessary  on  the  part  of  the  donor 
to  make  the  gift  complete.  The  failure,  so  far  as  the  gift  has  failed 
through  non-payment  to  this  time,  occurred  through  the  default  of 
third  parties,  whose  duty  it  was  to  pay  it.  The  effect  of  the  check 
was  to  appropriate  so  much  of  the  donor's  money ;  and  my  opinion  is 
that  the  funds,  the  subject  of  the  gift,  are  in  the  hands  of  the  executors 
just  as  much  liable  to  the  payment  of  the  check  as  they  were  in  the 
hands  of  the  bankers.  It  was  said  that  Tate  v.  Leithead  is  an  authority 
in  favor  of  the  executors  refusing  to  pay  this  check ;  but  in  that  case 
the  check  was  never  presented  to  the  bankers,  while  here  the  check 
was  presented  on  two  occasions,  and  the  failure  in  the  receipt  of  the 
money  by  the  donee  is  not  attributable  to  her,  but  to  the  conduct  of 
the  bankers.  I  am  of  opinion  that  the  gift  was  as  complete  as  the 
donor  and  the  donee  could  make  it,  and  consequently  that  the  check 
must  be  paid  out  of  the  funds  in  the  hands  of  the  executors,  with 
interest,  as  claimed. 

1  28  Beav.  96.  2  1  P.  Wms.  441.  »  18  Ves.  140. 
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EOLLS  V.  PEARCE. 

In  the  High  Coitet  of  Justice,  Chancery  Division,  befoee  Sns 
RicHAED  Malins,  V.  C,  ApEiL  20,  1877. 

[Reported  in  5  Chancery  Division,  730.] 

This  was  a  special  case  stated  for  the  opinion  of  the  Chancery- 
Division  of  the  high  court  of  justice  under  the  Act  of  13  &  14  Vict. 
c.  35. 

The  plaintiffs  were  the  trustees  and  executors  of  the  will  of  Richard 
Lano  Pearce,  dated  the  8th  of  November,  1870  ;  and  the  defendant  was 
his  widow,  who  took  certain  benefits  under  the  will,  subject  to  which 
the  beneficiaries  were  the  testator's  two  infant  children. 

On  the  13th  of  October,  1871,  the  testator  left  England  with  his 
wife,  the  defendant,  and  resided  at  San  Remo  in  Italy,  where  they 
remained  till  his  death,  which  happened  on  the  7th  of  February, 
1872. 

On  the  5th  of  December,  1871,  the  testator  became  seriously  ill ;  and 
a  doctor  who  was  called  in  pronounced  the  disease  a  fatal  one,  and 
gave  it  as  his  opinion  that  he  would  not  live  many  hours.  But  in  the 
course  of  the  day  he  rallied  slightly,  and  called  for  pen,  ink,  and 
paper,  and  his  check-book.  The  defendant,  Mrs.  Pearce,  fearing  that 
the  act  of  writing  would  fatigue  and  excite  him,  remonstrated  with 
him ;  but  nevertheless  he  filled  up  and  signed  a  check  on  his  London 
bankers  for  £100,  which  ran  as  follows  :  — 

"  84  Old  Bond  Steeet,  London. 
"  5th  December,  1871. 
"  The  City  Bank,  Bond  Street  Branch, 
order 
"  Pay  Mrs.  Pearce  or  bearer  {sic)  one  hundred  pounds. 
"  £100  0  0.  R.  Lang  Peaeoe." 

When  the  testator  had  filled  up  and  signed  this  check,  he  tore  it 
from  the  counterfoil  and  handed  it  to  Mrs.  Pearce,  and  he  afterwards 
wote  some  letters. 

Early  in  the  morning  of  the  2d  of  February,  1872,  the  testator, 
who  was  then  very  weak,  was  visited  by  two  friends.  During  the 
visit,  he  asked  for  his  check-book,  and  said  that  he  wished  to  give  his 
wife  a  check,  and  also  desired  to  make  a  codicil  to  his  will.  One  of 
the  friends  accordingly,  at  the  request  of  the  testator,  filled  up  a  check 
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for  £250  in  a  form  exactly  similar  to  that  of  the  £100  check  previously- 
given.  The  same  friend  also  wrote  out  on  a  piece  of  paper  the  follow- 
ing:— 

"  Codicil  to  my  will.  I  freely  give  to  my  dear  wife  all  my  property 
in  San  Remo." 

The  check  and  codicil  were  then  signed  by  the  testator,  and  the 
codicil  duly  attested  by  the  two  friends. 

The  testator  never  recovered  from  his  illness,  and  died  on  the  7th  of 
February,  1872. 

During  the  testator's  lifetime,  Mrs.  Pearce  indorsed  the  checks  to 
"  Messrs.  Asquasciati  Fr^res  "  (who  were  bankers  at  San  Remo)  "  or 
order,"  and  then  paid  them  into  Messrs.  Asquasciati  Freres'  bank. 
The  checks  were  subsequently  indorsed  by  them  to  other  persons, 
and  negotiated  in  the  ordinary  course  of  business ;  and  Mrs.  Pearce 
drew  upon  Messrs.  Asquasciati  Freres  against  the  checks,  and,  it  was 
said,  paid  debts  of  her  husband  out  of  the  proceeds. 

On  the  13th  of  February,  1872,  the  check  for  £250  came  into  the 
possession  of  the  Union  Bank  of  London,  and  was  presented  by  them 
for  payment  at  the  City  Bank;  and,  on  the  15th  of  February,  the  £100 
check  came  into  the  possession  of  Messrs.  Barclay  &  Co.,  and  was  by 
them  also  presented  for  payment  at  the  City  Bank. 

The  City  Bank,  however,  refused  payment  of  both  the  checks,  on  the 
ground  that  as  the  testator  (who  was  the  drawer)  had  died  on  the  7th 
of  the  same  month,  they  had  no  authority  to  make  the  payments.  In 
consequence  of  this,  the  defendant  was  obliged  to  refund  what  she  had 
received  upon  the  checks. 

The  question  was  whether  the  gift  of  the  checks  and  their  subse- 
quent negotiation  by  the  defendant  during  the  testator's  lifetime  con- 
stituted a  good  donatio  mortis  causa,  so  as  to  entitle  the  defendant,  as 
the  holder  of  them,  to  payment  as  against  the  plaintiffs  out  of  the 
testator's  estate,  notwithstanding  the  death  of  the  testator  before  they 
were  presented  for  payment. 

Glasse,  Q.  C,  and  Hollis,  for  the  plaintiffs. 

The  executors  do  not  desire  to  argue  the  point  adversely  to  the 
widow.     They  only  wish  to  see  that  the  case  is  fairly  presented. 

Checks  are  not  in  general  good  donationes  mortis  causa,  Williams 
on  Executors,  7th  ed.  p.  779 ;  and  it  is  for  Mrs.  Pearce  to  make  out 
.that  sufficient  was  done  here  to  constitute  what  would  be  upon  the 
authorities  a  good  donatio  mortis  causa. 

Locock  Webb,  Q.  C,  and  Alfred  Bailey,  for  Mrs.  Pearce. 

Though  there  is  no  case  precisely  in  point  upon  this  question,  it  is  in 
piinciple  covered  by  the  authorities.     The  donor  had  made  a  complete 
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gift,  and  the  donee  had  done  all  that  was  necessary  to  make  the  accept- 
ance complete. 

A  check  does  not  differ  in  substance  from  a  goldsmith's  bill,  which 
in  Lawson  v.  Lawson '  was  held  to  be,  especially  to  a  wife,  a  good  gift 
mortis  causa;  and  Miller  v.  Miller,^  so  far  as  it  supports  a  contrary 
view,  must  be  treated  as  having  been  overruled  by  Tate  v.  Hilbert,^  in 
which,  though  it  establishes  the  rule  that  a  note  given  shortly  before 
the  death  of  the  donor,  which  the  donee  takes  no  steps  to  present  or 
make  use  of  in  his  lifetime,  is  not  a  good  donatio  mortis  causa,  it  is 
expressly  laid  down  that  where  the  note  has  been  paid  away  for  value, 
or  applied  in  payment  of  a  debt  of  the  donee  in  the  donor's  lifetime, 
as  has  been  done  in  the  present  case,  there  is  a  complete  gift.  In 
DufEeld  V.  Elwes '  also,  the  test  is  stated  to  be  whether  the  gift,  as  far 
as  the  donor  was  concerned,  was  completed.  In  Rankin  v.  Weguelin, 
a  gift  of  bills  of  exchange  to  the  donor's  wife  was  supported  as  a 
donatio  mortis  causa  ;  and,  in  Boutts  y.  EUis,^  the  same  reasoning  was 
applied  to  the  gift  of  a  check  to  the  testator's  wife.  Rankin  v. 
Weguelin  was  also  treated  as  the  governing  authority  in  Veal  v.  Veal." 
It  is  true  that  in  Hewitt  v.  Kaye  a  check  was  held  not  to  be  a  good 
do7iatio  mortis  causa,  but  that  was  intended  as  a  gift  to  a  charity,  and 
not  only  was  the  check  not  presented,  but  there  was  no  time  to  pre- 
sent it,  the  testatrix  having  died  the  same  night  on  which  it  was 
given.  In  Bromley  v.  Brunton,  where,  as  here,  the  donee  had  taken 
every  possible  step  to  perfect  the  gift,  it  was  held  to  be  good. 

Glasse  pointed  out  a  discrepancy  between  the  reports  of  the  judg- 
ment in  Tate  v.  Hilbert ; '  the  report  in  Brown's  Chancery  Cases  seem- 
ing to  make  the  application  of  a  check  in  payment  of  a  debt  to  be 
insufficient  to  complete  a  gift  mortis  causa,  unless  the  check  was  itself 
paid  away  in  the  testator's  lifetime. 

Malins,  V.  C,  after  referring  to  the  facts,  continued  :  — 

The  law  seems  to  be  in  a  very  curious  state.  The  result  of  the 
authorities  appears  to  be  that  a  gift  of  a  bill  of  exchange,  which  is  by 
its  very  nature  payable  at  a  future  day,  may  be  a  good  donatio  mortis 
causa  ;  but  the  gift  of  a  check  is  not  valid,  unless  it  is  presented  for 
payment  or  paid  before  the  death  of  the  donor.  I  am  satisfied  that 
the  object  of  this  testator  was  to  give  these  checks  to  his  wife.  There- 
fore, I  think  I  ought  to  do  all  I  can  to  make  the  gift  good. 

Now  I  can  really  see  no  reason  why,  if  a  bill  drawn  on  a  goldsmith 
would  be  a  good  donatio  mortis  causa,  a  check  should  not  be  so  too. 

'  1  P.  Wms.  441.  2  3  P.  Wms.  356. 

3  2  Ves.  Ill;  4  Bro.  C.  C.  288.  4  i  bU.  (n.  s.)  497. 

6  4  D.  M.  &  G.  249.  "  27  Beav.  303.  i  2  Yes.  Ill ;  4  Bro.  C.  C.  286. 
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A  distinction  has,  however,  been  drawn  between  the  case  of  a  bill  of 
exchange  and  that  of  a  cheek  payable  to  bearer ;  and  if  these  checks 
had  been  made  payable  to  bearer,  and  had  not  been  presented  for  pay- 
ment at  the  bank  on  which  they  were  drawn  before  the  donor's  death, 
I  should  probably  have  considered  that  I  was  bound  to  hold  that  there 
was  not  a  good  gift. 

But  these  are  checks  payable  to  order  ;  and  it  is  clear  that  the  testa- 
tor knew  that  they  could  not  be  presented  for  payment  either  on  the 
day  they  were  drawn  or  the  subsequent  day.  I  must  attribute  to 
him  the  knowledge  that  the  check  would  not  be  paid  for  some  time, 
and  on  that  ground  I  come  to  the  conclusion  that  this  case  differs  from 
the  other  cases  of  checks.  But  I  have  also  the  'decision  of  Lord 
Loughborough  in  Tate  v.  Hilbert.'  He  there  says  : "  "If  she  had  paid 
this  away  either  for  valuable  consideration  or  in  discharging  a  debt  of 
her  own,  it  would  have  been  good ;  or  even  if  she  had  received  it 
immediately  after  the  death  of  the  testator,  before  the  banker  was 
apprised  of  it,  I  am  inclined  to  think  no  court  would  have  taken  it 
from  her." 

In  this  case,  I  have  the  very  distinction  thus  pointed  out  by  Lord 
Loughborough.  Mrs.  Pearce  did  pay  away  the  proceeds  of  the  check, 
and,  it  would  seem,  amongst  the  husband's  creditors.  And  I  think 
that,  when  a  man  gives  his  wife  a  check,  it  is  in  substance  as  complete 
a  gift  as  if  he  handed  her  the  cash.  It  is,  however,  said  that  in  the 
report  of  Tate  v.  Hilbert  in  Brown's  Chancery  Cases  an  additional  cir- 
cumstance is  mentioned  in  the  judgment,  and  Lord  Loughborough  is 
made  to  say : '  "If  the  note  had  been  paid  away  for  valuable  consider- 
ation, and  the  money  received  at  the  bankers  before  notice  of  the 
death  of  the  party,  or  immediately  after,  it  might  have  availed."  If 
there  is  any  real  discrepancy,  I  think  that  the  report  in  Vesey  is 
probably  the  more  accurate,  and  that  it  was  intended  to  be  held  that 
an  actual  dealing  for  value  with  a  note  would  complete  the  gift  as  a 
valid  donatio  mortis  causa. 

I  consider,  therefore,  that  Mrs.  Pearce  has  made  out  a  good  title  to 
the  proceeds  of  the  checks,  and  I  will  answer  the  first  question  in  the 
case  in  the  affirmative.* 

I  2  Ves.  111.  2  2  Ves.  118.  '  4  Bro.  C.  C  291. 

*  See  Tate  v.  HUbert,  2  Ves.  Jr.  Ill ;  4  Bro.  C.  C.  286,  a.  o.  —  Ed. 
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KENT,  Eecbitee  op  the  FEANKLiisr  Bank,  v.  WALTON. 
In  the  Supkesce  Coxtet  op  Judicatfee,  New  Toek,  Mat,  1831. 

[Reported  in  7  Wendell,  256.] 

This  was  an  action  of  assumpsit,  tried  at  the  New  York  circuit  in 
December,  1829,  before  the  Hon.  Ogden  Edwards,  one  of  the  circuit 
judges. 

The  suit  was  by  the  second  indorsee  of  a  promissory  note  against 
the  malier.  The  note  was  for  $650,  payable  to  the  order  of  H.  Ken- 
nedy, indorsed  by  him  to  T.  Ash,  and  by  Ash  to  the  Franklin  Bank. 
It  was  given  in  renewal  of  a  previous  note  for  $1200,  upon  which, 
when  it  fell  due,  $550  were  paid.  The  first  note  was  indorsed  by 
Kennedy  to  Ash,  who  cashed  the  same,  charging  a  discount  of  from  1\ 
to  H  per  cent  per  month,  and  had  the  note  discounted  by  the  Franklin 
Bank,  and  the  amount  passed  to  his  credit.  The  payment  made  on 
the  original  note  was  made  to  the  Franklin  Bank,  and  the  note 
for  the  balance  was  taken  by  the  bank  in  renewal,  at  the  request 
of  Ash.  There  was  no  usury  in  the  second  note ;  and  it  was  not 
known  to  the  officers  of  the  bank  at  the  time  of  discounting  the 
first  note,  or  at  any  time  subsequently,  that  the  same  had  been  dis- 
counted at  a  usurious  rate  of  interest.  The  deposition  of  Ash  was 
read  in  evidence.  In  it  he  testified  that  when  he  discounted  the  first 
note,  and  previous  to  Kennedy  indorsing  it,  Kennedy  told  him  that  it 
was  lent  to  him  by  the  maker  without  consideration ;  and  he  further 
testified  that  Kennedy  was  dead.  This  pai't  of  the  deposition  relating 
to  the  declarations  of  Kennedy  was  objected  to  as  incompetent  evi- 
dence, and  so  ruled  by  the  judge,  who  charged  the  jury  that  there 
was  no  legal  evidence  of  an  agreement  to  discount  the  note  at  a 
usurious  rate  of  interest ;  but,  if  the  declarations  of  Kennedy  were 
admitted  as  evidence,  the  plaintiff  was  still  entitled  to  a  verdict,  on 
the  ground  that  the  Franklin  Bank  was  an  innocent  holder  for  valu- 
able consideration,  and  without  notice  of  usury  in  the  first  note  ;  the 
note  on  which  the  action  was  brought  being  a  new  security  given  to 
a  bona  fide  assignee,  who  had  paid  a  valuable  consideration  for  the 
usurious  note  without  notice  of  the  usury.  The  defendant  excepted 
to  the  charge,  and  the  jury  found  for  the  plaintiff.  The  defendant 
now  moved  for  a  new  trial. 

G.  W.  Morris,  for  defendant. 

W.  Kent  and  ,S'.  A.  Foot,  for  plaintiff. 

By  the  Court,  Savage,  C.  J.  The  judge  was  correct  in  both 
points  decided  by  him.     To  make  out  the  defence  of  usury,  it  was 
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necessary  to  show  that  the  note  was  not  a  valid  instrument  when  dis- 
counted by  the  witness,  Ash.  The  presumption  is  in  favor  of  the 
validity  of  a  promissory  note :  it  implies  a  sufficient  consideration.  It 
is  well  settled  that  discounting  a  business  note  at  more  than  seven 
per  cent  interest  is  not  usury ;  a  note  valid  in  its  inception  may  be 
bought  and  sold  as  a  chattel,  at  its  value,  real  or  supposed ;  but,  if  it 
is  an  accommodation  note,  it  is  not  a  valid  instrument  until  nego- 
tiated ;  between  the  original  parties,  it  has  no  legal  existence,  and 
receives  vitality  from  its  first  negotiation.  If  that  be  usurious,  the 
note  is  void.  The  fact  of  its  being  accommodation  paper  must  be 
proved  by  competent  and  sufficient  testimony.  For  aught  appearing 
in  this  case,  the  payee  of  the  note,  Kennedy,  would,  if  living,  have 
been  a  competent  witness  ;  and  it  is  contended  that  what  he  said  on 
the  subject  is  proper  testimony.  Evidence  of  his  declarations  was 
objected  to  as  hearsay  :  it  certainly  was  such.  The  rule  that  what  a 
witness  who  is  dead  has  said  shall  not  be  received  is  subject  to  but 
few  exceptions,  and  this  certainly  is  not  one. 

The  other  point  is  also  equally  well  settled.  Even  although  it  had 
been  shown  that  the  first  note  was  tainted  with  usury,  and  therefore 
void  in  the  hands  of  the  Franklin  Bank,  who  had  paid  value  for  it  with- 
out notice  of  the  usury,  yet  the  giving  a  new  security  to  an  innocent 
holder  for  valuable  consideration  constitutes  a  new  transaction,  and 
the  usury  of  the  first  note  does  not  aifect  the  second.  In  Powell  v. 
Waters,^  Chancellor  Jones,  speaking  of  the  proposition  that  a  new 
security,  taken  in  renewal  of  a  prior  usurious  contract  by  a  bona  fide 
holder,  is  not  avoided  by  the  usury  of  the  original  transaction,  says, 
"  That  principle  applies  to  the  case  of  an  innocent  holder  of  an  usurious 
contract,  for  which  he  has  given  a  valuable  consideration  without 
notice  of  the  usury."  Golden,  senator,  expresses  the  same  sentiment 
at  p.  696.  Among  the  principles  which  he  considers  well  settled,  he 
says  :  "  If  an  original  note  or  security  be  usurious,  a  subsequent  note 
or  security,  taken  in  the  place  of  the  original  note  or  security  by  an 
innocent  and  bona  fide  holder  thereof,  ignorant  of  the  original  usury, 
is  not  usurious,  unless  more  than  at  the  rate  of  seven  per  cent  was 
taken  upon  the  new  note  or  security."  This  was  the  doctrine  asserted 
by  the  learned  judge  at  the  circuit,  and  is  sound  law. 

New  trial  denied? 

1  8  Cowen,  681. 

2  Cameron  v.  Nail,  3  Ala.  158 ;  Powell  v.  Waters,  8  Cow.  681 ;  Holmes  v.  ■Williams, 
10  Paige,  826,  accord.  —  Ed. 
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JAMES  HORN  v.  JOHN"  FULLER. 

In  the  Superior  Court  of  Judicature,  New  Hampshire,  Juxt 

Term,  1834. 

[Reported  in  6  New  Hampshire  Reports,  511.] 

Assumpsit  upon  a  written  contract  as  follows:  — 

"  RuMNET,  January  18,  1822. 
"  Agreeably  to  my  father's  last  will,  I  promise  to  pay  James  Horn 
forty  dollars,  when  he  shall  arrive  at  the  age  of  twenty-one  years. 

"  John  Fuller. 
"Asa  Fuller." 

The  cause  was  tried  upon  the  general  issue  at  November  term,  1832, 
when  it  was  admitted  that  the  defendant  made  the  contract,  and  that 
the  plaintiff  arrived  at  the  age  of  twenty-one  years  before  this  action 
was  commenced. 

It  appeared  that  Asa  Fuller,  who  also  put  his  name  to  the  contract, 
was  the  father  of  the  defendant ;  and  that  he  had  since  died  seized  of 
real  estate,  of  which  the  defendant  was  in  possession.  But  it  did  not 
appear  that  Asa  Fuller  left  a  will. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  sum  men- 
tioned in  the  note  must  be  considered  as  intended  for  a  mere  gift  by 
Asa  Fuller  to  the  plaintiff,  and  that  no  action  could  be  maintained 
upon  the  note  for  want  of  consideration.  And  a  verdict  was  taken 
for  the  defendant,  subject  to  the  opinion  of  the  court,  upon  the  above 
case. 

Hell,  for  the  plaintiff. 

Qumcy,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Richardson,  C.  J.  The  note  in  this  case  appears  on  the  face  of  it 
to  have  been  given  on  account  of  Asa  Fuller,  and  must  be  presumed 
to  have  been  given  at  his  request ;  and  this  is  the  only  evidence  of  a 
consideration  which  exists  in  the  case.  The  question  is,  whether  this 
is  sufficient  evidence  of  a  consideration  to  sustain  the  note. 

It  was  once  intimated  by  an  English  judge  that  no  consideration 
was  necessary  to  sustain  a  promise  in  writing.    3  Burr.  1670. 

A  similar  intimation  has  also  been  given  b^  an  American  judge. 
2  Gaines,  247. 

But  it  is  now  too  well  settled  to  be  questioned  that,  as  between  the 
original  parties  to  a  note,  a  consideration  is  essential  to  its  validity. 
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Kunn  V.  Hughes ;  >  3  D.  &  E.  421 ;  7  Johns.  26,  321 ;  Peake's  N.  P.  C. 
61,  216  ;  7  Cowen,  322  ;  18  Johns.  145  ;  17  Johns.  301 ;  10  Johns.  198  ; 
5  Pickering,  391 ;  6  Pickering,  427  ;  5  B.  &  C.  501 ;  5  Wheaton,  277  ; 
9  Mass.  254. 

But  it  seems  always  to  have  been  held  that  a  bill  of  exchange  im- 
ports a  consideration  ;  and  that  presumption  stands  until  the  contrary- 
appears.  Chitty  on  Bills,  12, 13  ;  1  "Wilson,  189  ;  2  Starkie's  Evidence, 
280. 

And,  since  the  statute  of  Anne,  promissory  notes  seem  to  have  been 
considered  as  standing  on  the  same  ground.  9  Johns.  217  ;  14  Johns. 
245  ;  Bayley  on  Bills,  24,  25. 

And  it  is  not  necessary,  nor  is  it  customary,  in  declaring  on  a  note, 
to  state  a  consideration.     Law's  PI.  in  Assumpsit,  261. 

In  this  case,  the  note  may  be  considered  as,  in  effect,  an  order  by  the 
father  upon  the  defendant,  accepted  by  the  latter.  And  this  is  prima 
facie  evidence  that  the  father  had  placed  the  money  in  the  defendant's 
hands  for  the  use  of  the  plaintiff.  Bayley  on  Bills,  245 ;  3  D.  &  E. 
174 ;  Tallock  v.  Harris ;  Vere  v.  Lewis.^ 

It  is  immaterial  whether,  as  between  Asa  Fuller  and  the  plaintiff, 
there  was  any  consideration.  The  presumption  is  that  the  defendant 
has  the  money,  and  he  is  not  at  liberty  to  dispute  the  consideration 
between  the  other  two.  That  is  no  concern  of  his.  Nickerson  v. 
Hayward.' 

We  are  of  opinion  that  there  must  be,  in  this  case, 

A  new  trial  granted. 


JAMES  H.  WOODWARD  v.  JONATHAN  B.  SEVERANCE. 

In  thb  Supkeme  Judicial  Couet,  Massachusetts,  November, 

1863. 

[Reported  in  7  Allen,  340.] 

Contract  brought  by  the  second  indorser  against  the  first  indorser 
of  a  promissory  note,  signed  by  Charles  E.  Rice  and  indorsed  first  by 
the  defendant,  then  by  the  plaintiff,  and  afterwards  by  another  person, 
all  of  whom,  it  was  agreed,  were  accommodation  indorsers,  with  no 
agreement  or  understanding  among  themselves  in  reference  to  their 
interest  or  liability,  except  such  as  would  be  implied  by  law.  The 
note  was  discounted  at  a  bank  in  Brighton,  and  before  its  maturity 
was  taken  up  by  the  plaintiff,  who  again  lodged  it  with  the  same  bank 
for  collection,  and  it  was  duly  presented  for  payment,  and  payment 
refused,  and  notice  given  to  the  defendant.     Upon  these  facts,  judg- 

1  7  D.  &  E.  350,  note.  »  8  D.  &  E.  182.  »  19  Johns.  113. 
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ment  was  rendered  for  the  plaintiff  in  the  Superior  Court,  and  the 
defendant  appealed  to  this  court. 

J.  JB.  Hobb,  for  the  defendant. 

JF.  A.  Brooks,  for  the  plaintiff. 

Chapman,  J.  Where  a  note  is  indorsed  by  several  successive 
indorsers  for  the  accommodation  of  the  maker,  their  rights  and  obli- 
gations in  respect  to  each  other  are  determined  by  the  form  of  the 
contract,  in  the  absence  of  any  agreement  between  them.  In  the 
present  case,  there  being  no  agreement  between  them,  and  the  plain- 
tiff having  taken  up  the  note,  he  can  recover  the  amount  of  the  defend- 
ant, who  is  a  prior  indorser.  Clapp  v.  Rice,^  Weston  v.  Chamberlin,^ 
Sweet  V.  McAllister.*  Judgment  for  the  plaintiff.* 


MARCELLA  S.  COURTNEY  v.  LIZZIE  G.  DOYLE. 

In  the  Stjpkbme  Judicial  Couet,  Massachusetts,   Januaet 

Teem,  1865. 

[Reported  in  10  Allen,  122.] 
Contract  upon  the  following  promissory  note  :  — 

"Lowell,  May  1,  1861. 
"  I  promise  to  pay  Marcella  Sears  the  sum  of  three  hundred  dollars 
with  interest  from  date. 

(Signed)  "  Mart  A.  Dotle. 

"  Lizzie  G.  Dotle." 

1  13  Gray,  403.  2  7  Cush.  404.  3  4  Allen,  354. 

«  McDonald  v.  Magruder,  3  Pet.  470 ;  McCarty  v.  Roots,  21  How.  432 ;  Eobinsou 
V.  Kilbreth,  1  Bond,  592 ;  Braham  a.  Ragland,  3  Stew.  247 ;  Sherwood  v.  Rhodes, 
5  Ala.  683  ;  Abercrombie  v.  Conner,  10  Ala.  293 ;  Moody  </.  Findley,  43  Ala.  167 ; 
Klrschner  v.  Conklin,  40  Conn.  77 ;  Stiles  ".  Eastman,  1  Ga.  205 ;  Brown  v.  Knower, 
2  111.  469 ;  Wilson  v.  Stanton,  6  Blackf.  507 ;  Core  v.  Wilson,  40  Ind.  204;  Armstrong 
u.  Horshman,  6  C.  L.  J.  176  (Nov.,  1877,  Ind.) ;  Hixon  v.  Reed,  2  Litt.  174 ;  Eldridge 
d.  Duncan,  1  B.  Mon.  101 ;  Denton  v.  Lytle,  4  Bush,  597  ;  Stone  v.  Vincent,  18  Mart. 
517  ;  Knox  v.  Dixon,  4  La.  466;  Gasquet  v.  Oakey,  15  La.  537  ;  Coolidge  v.  Wiggin, 
62  Me.  568 ;  Wood  v.  Eepold,  3  Har.  &  J.  125 ;  Shaw  v.  Knox,  98  Mass.  214  ;  McNeilly 
17.  Patchin,  2.0  Mo.  40 ;  McCune  v.  Belt,  45  Mo.  174 ;  Stillwell  u.  How,  46  Mo.  589 ; 
Kuntz  V.  Tempel,  48  Mo.  71;  Johnson  o.  Crane,  16  N.  H.  68;  Laubach  u.  Pursell, 
35  N.  J.  434 ;  Heintzelman  v.  Lamoroux,  3  Nev.  377  ;  Brown  v.  Mott,  7  Johns.  361 ; 
Bradford  v.  Corry,  6  Barb.  461;  Love  v.  Wall,  1  Hawks,  313;  Gomez  v.  Lazarus, 

1  Dev.  Eq.  205  (but  see  Daniel  v.  McCrea,  2  Hawks,  590)  ;  Williams  o.  Bosson, 
11  Oh.  62 ;  Barnet  v.  Young,  29  Oh.  St.  7  (but  see  Douglass  u.  Waddle,  1  Oh.  423) ; 
Cogswell  V.  Hayden,  5  Oreg.  22 ;  Aiken  v.  Barkley,  2  Speers,  747  ;  Israel  v.  Ayer, 

2  S.  Ca.  N.  3.  344;  McNeill  v.  Elam.Peck,  268  ;  Marr  v.  Johnson,  9  Yerg.  1  ;  Briggs  v. 
Boyd,  37  Vt.  534  (but  see  Pitkin  u.  Flanagan,  23  Vt.  160)  ;  Farmers'  Bank  v. 
Van  Meter,  4  Rand.  553  ;  U.  S.  Bank  v.  Beirne,  1  Grat.  234 ;  Hogue  v.  Davis,  8  Grat.  4, 
accord.  —  Ed. 
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The  plaintiff's  maiden  name  was  Marcella  Sears,  and  the  note  was 
given  to  her ;  and  in  January,  1859,  she  married  John  Courtney. 
The  action  was  originally  brought  against  both  signers  of  the  note, 
and  Mary  A.  Doyle  was  defaulted. 

At  the  trial  in  the  Superior  Court  before  Ames,  J.,  it  appeared  that 
the  plaintiff  lent  three  hundred  dollars  to  Mary  A.  Doyle,  and  took 
the  note  declared  on,  which  was  then  dated  as  of  that  time,  and  signed 
by  Mary  A.  Doyle  alone  ;  that  the  interest  was  adjusted  up  to  May 
1st,  1861,  at  which  time  the  note  was  intrusted  to  said  Mary,  who 
afterwards  returned  it  with  the  date  altered  to  that  day,  and  the  name 
of  Lizzie  G.  Doyle  added  to  it,  signed  by  herself. 

Upon  these  facts,  the  judge  ruled  that  the  plaintiff  was  not  entitled 
to  recover  against  Lizzie  G.  Doyle,  and  a  verdict  was  taken  accord- 
ingly ;  and  the  case  was  reported  to  this  court. 

A.  R.  Jirown,  for  the  plaintiff. 

T.  Wentworth  {A.  F.  Jewett  with  him),  for  the  defendant. 

BiGBLOW,  C.  J.  The  note  did  not  on  its  face  import  a  considera- 
tion. It  was  therefore  necessary  for  the  plaintiff  to  prove  that  it  was 
given  for  value  at  the  time  it  was  signed  by  the  defendant  Lizzie  G. 
Doyle.  This  the  evidence  did  not  show.  On  the  contrary,  the  note 
had  long  previously  been  given  by  the  other  promisor  for  a  considera- 
tion passing  between  her  and  the  plaintiff.  No  new  consideration 
existed  or  was  received  or  paid  when  the  defendant  Lizzie  G.  signed 
the  note.  The  effect  of  her  signature  was  that  she  became  a  party 
to  a  previously  existing  contract  made  on  a  consideration  wholly  past 
and  executed.  There  was  no  new  contract  and  no  new  or  additional 
consideration  when  the  defendant  Lizzie  G.  signed  the  note.  Under 
such  circumstances,  on  familiar  and  well-settled  principles,  she  cannot 
be  held  on  the  promise.  As  to  her,  it  was  without  consideration. 
Green  v.  Shepherd.*  Exceptions  overruled.^ 

1  5  Allen,  389,  and  cases  cited. 

2  Tenney  v.  Prince,  4  Pick.  385  ;  Mecorney  v.  Stanley,  8  Cush.  85;  Green  v.  Shep- 
herd, 5  All.  589 ;  Pratt  v.  Hedden,  121  Mass.  116 ;  Clopton  v.  Hall,  51  Miss.  482 ; 
Williams  v.  Williams,  67  Mo.  661  (semble),  accord. 

In  the  following  cases  notes  were  held  binding,  although  the  ostensible  considera 
tion  for  which  they  were  given  could  not  properly  have  supported  a  parol  promise 
Harms  v.  Aufleld,  79  111.  257  ;  Collins  v.  Eequa,  13  Gray,  407.  —  Ed. 
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A.  MULL  V.  JANE  E.  VAN  TREES. 

In  the  Supeeme  Coitbt,  California,  October,  1875. 

[Reported  in  50  California  Reports,  547.] 

Appeal  from  the  District  Court,  Sixth  Judicial  Disti'ict,  County  of 
Sacramento. 

On  the  5th  of  July,  1866,  I.  S.  Van  Trees  gave  the  plaintiff  his 
promissory  note  for  one  thousand  dollars,  due  twelve  months  after 
date,  and  from  time  to  time  made  payments  on  the  same.  He  died  on 
the  6th  of  December,  1873,  leaving  a  will,  in  which  the  defendant,  who 
was  his  widow,  was  named  executrix.  She  qualified  and  entered  upon 
the  discharge  of  the  duties  of  her  trust.  A  part  of  the  estate  con- 
sisted of  eight  hundred  acres  of  land,  which  had  been  community 
property.  The  executrix  gave  her  own  note  for  the  balance  due  on 
the  said  note  of  her  late  husband.  At  the  time,  she  gave  the  plaintiff 
this  note,  both  she  and  the  plaintiff  labored  under  the  mistaken  opinion 
that  the  note  of  the  deceased  was  not  barred  by  the  Statute  of  Limi- 
tations. This  was  an  action  on  the  note  thus  given  by  the  widow. 
The  defendant  recovered  judgment,  and  the  plaintiff  appealed. 

Mc^icne  db  Weltr/,  for  the  appellant. 

Does  the  antecedent  debt  of  the  testator  constitute  a  sufficient  con- 
sideration to  sujjport  a  recovery  ? 

To  this-  point,  we  cite,  in  support  of  the  affirmative,  Trueman  v. 
Fenton,'  Heyling  v.  Hastings,^  Mills  v.  Wyman,'  Earnest  v.  Parke,* 
Lloyd  0.  Maud,^  Bryan  v.  Haneman,*  Leaper  v.  Latton.' 

Our  statute  is  to  the  same  effect.  (See  Code  of  Civil  Procedure, 
§  360.)  But  it  is  urged,  as  the  estate  of  I.  S.  Van  Trees  cannot  be 
made  to  pay,  that,  therefore,  the  defendant  cannot  bind  herself  to 
pay  the  money.  This  does  not  follow  as  a  sequence.  She  labors 
under  no  disabilities.  The  community  of  which  she  was  a  member 
had  the  benefit  of  the  money  loaned  by  plaintiff.  She  did  contract  in 
•writing  to  pay ;  the  original  consideration  was  good,  and  her  promise 
is  binding.  1  Parsons  on  Contracts,  1'28 ;  Childs  v.  Monins,  Woods 
V.  Riley,'  Foster  v.  Fuller,"  Rideout  v.  Bristow. 

J5.  Billiard,  Jr.,  and  Armstrong  &  Hinlson,  for  the  respondent. 

The  outlawed  debt  of  the  late  husband  was  not  a  sufficient  consid- 
eration, either  valuable  or  moral,  to  support  the  note.     Civil  Code 

1  Cowper,  544.  2  Lord  Raymond,  389.  8  3  pick.  309. 

*  4  Rawle,  452.  ^  2  T.  R.  760.  6  4  Y.&st,  599. 

'  16  East,  420.  8  27  Mo.  119.  9  6  Mass.  58.' 
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§§  1605-1606 ;  Kennedy  v.  Martin,'  "Watkins  v.  Halstead,^  Kaymond  v. 
Loyl,'  Wells  v.  Vance,*  Eastwood  v.  Kenyon.* 

By  the  Couet.  The  court  below  erred  in  its  conclusion  of  law 
from  the  facts  found.  On  the  findings  of  fact,  the  plaintiff  was  entitled 
to  judgment. 

Judgment  reversed  and  cause  remanded,  with  an  order  to  the  court 
below  to  enter  judgment  for  the  plaintiff. 

McKiNSTET,  J.,  dissenting : 

I  dissent.  It  is  clear  that  there  was  no  moral  consideration  for  the 
note  given  by  the  wife  after  her  husband's  death,  so  far  as  it  repre- 
sented the  balance  unpaid  of  the  note  of  the  deceased. 

Nor  was  there  any  valuable  consideration.  The  Statute  of  Limita- 
tions had  run  against  any  action  on  the  note  of  the  husband  prior  to 
his  death,  and  it  would  have  been  the  duty  of  the  executrix  to  plead 
the  statute  as  against  such  an  action.  The  note  of  the  husband  was 
valueless,  except  so  far  as  the  contemplation  of  a  contingency  that  the 
executrix  might  violate  her  trust,  and  permit  a  judgment  to  be  taken 
against  the  estate,  may  be  supposed  to  have  given  it  value.  But  it  was 
in  her  power,  and  it  was  her  sworn  duty  to  prevent  such  judgment. 
She  had  no  legal  option  to  plead  or  not  plead  the  statute.  The  plea 
was  not  a  personal  privilege  to  be  employed  at  her  discretion.  The 
law  imposed  on  the  executrix  the  obligation  of  pleading  the  Statute  of 
Limitations,  and  I  think  the  courts  are  not  authorized  to  assume  a  vio- 
lation of  the  law,  for  the  purpose  of  giving  a  possible  value  to  the  note 
of  the  husband  as  a  claim  against  the  estate.' 


THE  GROCERS'  BANK  OF  THE  CITY  OF  NEW  YORK, 
Respondent,  v.  THOMAS  D.  PENFIELD  and  Others,  im- 
pleaded, &c..  Appellants. 

In  the  Couet  oe  Appeals,  New  Yobk,  Mat,  1877. 

[Reported  in  69  New  York  Reports,  502.] 
Appeal  from  judgment  of  the  general  term  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment  in  favor  of 
defendants,  entered  upon  the  report  of  a  referee.     (Reported  below, 
7  Hun,  279.) 

'  8  Mo.  700.  »  2  Sandf.  311.  '  10  Barb.  487. 

*  8  Ala.  41.  '  11  Adol.  &  Ellis,  137. 

6  Didlake  v.  Robb,  1  Woods,  680,  contra.  —  Ed. 
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This  action  was  upon  two  promissory  notes,  of  which  defendants 
Penfield  and  Stone  were  makers,  which  were  made  payable  to  defend- 
ant Truax,  and  by  him  indorsed  and  transferred  to  plaintiff. 

The  referee  found,  in  substance,  that  the  notes  were  executed  by 
the  makers  without  any  consideration ;  were  accommodation  notes, 
and  were  received  by  plaintiff  solely  as  collateral  security  for  a  prece- 
dent debt,  without  any  agreement  to  extend  the  time  of  payment  of 
the  debt,  and  thereupon  held  that  plaintiff  was  not  a  botia  fide  holder, 
and  directed  judgment  dismissing  the  complaint  as  to  said  makers. 

Wm.  F.  Shepard,  for  the  appellants.  The  payee  of  a  promissory 
note,  made  for  his  accommodation,  may  pay  an  existing  indebtedness 
with  it,  or  transfer  it  as  collateral  for  his  existing  indebtedness,  if 
payment  of  such  indebtedness  is  by  agreement  extended  on  the  faith 
thereof.  E.  R.  Bank  v.  Butterworth,^  Cole  v.  Saulspaugh,^  Schepp  v. 
Carpenter,'  Dezeng  v.  Fyfe,^  Lathrop  v.  Morris,^  Farrington  v.  Frank- 
fort Bank,^  Turner  v.  Treadway,'  Bowman  w.^Van  Kuren,^  Bramhall 
V.  Becket.'  The  mere  taking  of  collateral  security  for  an  existing 
indebtedness  does  not  per  se  extend  the  time  of  payment,  or  suspend 
the  remedy  on  the  original  indebtedness.  Gahn  v.  Neimcewicz,^" 
Bank  of  Utica  y.  Ives,"  Stalker?.'.  McDonald,  Austin  v.  Curtis,^^  Wood 
V.  Robinson,^'  Carey  w.  White/*  Place  v.  Mcllvain,^^  Fellows  v.  Prentiss,^^ 
Bangs  V.  Mosher,"  Albany  City  Ins.  Co.  v.  Devendorf,"  Matthew  v. 
Coe,^'  Devlin  v.  Mayor,™  Caswell  v.  Davis.^' 

Mdmon  Ulanhman,  for  the  respondent.  The  notes  in  suit  having 
been  regularly  indorsed,  and  delivered  to  plaintiff  by  the  payee,  and 
plaintiff  having  discounted  them  in  the  regular  course  of  business,  they 
became  thereby  its  property.  Demmon  v.  Boylston  Bank,^^  Mont.  Co. 
Bank  v.  Albany  City  Bank,^  Essex  Co.  Bank  v.  Russell.''*  The  maker 
or  indorser  of  an  accommodation  note  cannot  set  up  want  of  consider- 
ation as  a  defence  against  it  in  the  hands  of  a  third  person,  although 
placed  there  merely  as  collateral  security  by  the  person  entitled  to 
negotiate  it.  Work  v.  Kase,^^  Lord  v.  Ocean  Bank.^'  A  note  made  for 
the  accommodation  of  the  indorser,  without  any  restrictions,  may  be 
used  by  him  for  that  purpose ;  and  the  holder  may  recover  upon  it, 

1  45  Barb.  476.  2  43  Barb.  104.  s  51  jj.  Y.  602. 

*  1  Bosw.  335.  6  5  Sandf.  7.  6  24  Barb.  554. 

1  53  N.  Y.  550.  8  29  Wis.  110.  9  31  Me.  205. 

10  11  Wend.  312,  820,  321.  "  15  Wend.  501.  12  31  Vt.  64. 

"  22  N.  Y.  564,  567.  1*  52  N.  Y.  138,  142-146.       15  38  N.  Y.  96, 98, 99 

16  8  Den.  512.  "  23  Barb.  478.  w  43  Barb.  444. 

i"  49  N.  Y.  57,  60.  20  63  N.  Y.  13.  21  58  N.  Y.  223. 

22  5  Cush.  Mass.  194.  28  g  Barb.  396.  21  29  N.  Y.  678. 

25  34  Pa.  St.  138.  28  20  Pa.  St.  384. 
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even  if  he  had  knowledge  of  its  origin,  to  any  amount  for  which  he 
holds  it  as  security,  not  exceeding  the  amount  of  the  note.  E.  R. 
Bank  v.  Butterworth,'  Cole  v.  Saulspaugh.''  Defendants  are  liable  as 
makers,  even  though  they  loaned  the  notes  to  the  payee.  Sohepp  v. 
Carpenter,'  Deems  v.  Crook,*  Robbins  v.  Richardson,'  De  Zeng  v.  Fyf e  ; ' 
Edwards  on  Notes,  316.  The  notes  were  not  subject  to  any  defence 
existing  between  the  original  parties.  Essex  Co.  Bank  v.  Russell.' 
•  Rapallo,  J.  We  think  that  the  order  in  this  case  must  be  affirmed 
on  the  ground  stated  by  Brady,  J.,  in  his  opinion  delivered  at  General 
Terra.  Whatever  confusion  may  have  existed  upon  the  point,  we 
think  that  we  may  now  safely  say,  in  the  language  of  Professor  Par- 
sons (1  Parsons  on  Notes  and  Bills,  296),  that  it  is  universally  con- 
ceded that  the  holder  of  an  accommodation  note,  without  restriction 
as  to  the  mode  of  using  it,  may  transfer  it  either  in  payment  or  as 
collateral  security  for  an  antecedent  debt,  and  the  maker  will  have  no 
defence.  (See  also  Story  on  Bills,  §  192,  note  m,  and  Story  on  Notes, 
§  195,  and  authorities  cited.)  The  existing  debt  is  a  sufficient  consid- 
eration for  the  transfer,  and  no  new  consideration  need  be  shown.  It 
is  only  where  the  note  has  been  diverted  from  the  purpose  for  which 
it  was  intrusted  to  the  payee,  or  some  other  equity  exists  in  favor  of 
the  maker,  that  it  is  necessary  that  the  holder  should  have  parted  with 
value  on  the  faith  of  the  note,  in  order  to  cut  off  such  equity  of  the 
maker.  Cole  v.  Saulspaugh,''  Bank  of  Rutland  v.  Buck,'  Lathrop  v. 
Morris.'  It  has  been  held  by  high  authority  that  an  antecedent  debt 
is  sufficient  even  in  the  case  of  a  note  fraudulently  diverted  to  consti- 
tute the  holder  a  bona  fide  holder  for  value  without  any  extension  of 
time  or  surrender  of  securities  or  other  new  consideration.  Swift  v. 
Tyson.  But  in  this  State  that  doctrine  does  not  prevail.  Stalker  v. 
McDonald.  The  leading  authorities  upon  the  subject  are  reviewed  in 
the  case  of  Maitland  v.  Citizens'  Bank.^°  Whatever  difference  of  opin- 
ion may  have  existed  as  to  the  case  of  a  note  diverted  or  fraudulently 
put  in  circulation,  it  must  be  regarded  as  settled  that  an  indorsee  of  a 
negotiable  note  made  for  the  accommodation  of  the  indorser,  but 
without  restriction  as  to  its  use,  taking  the  note  in  good  faith  as  col- 
lateral security  for  an  antecedent  debt,  and  without  other  considera- 
tion, is  entitled  to  the  position  of  a  holder  for  value,  and  not  affected 
by  the  defence  of  want  of  consideration  to  the  maker.  We  should  not 
have  deemed  it  necessary  to  discuss  the  point  so  much  at  length,  but 

1  45  Barb.  476.  ^  43  Barb.  104.  s  49  Barb.  542. 

*  I  Edm.  Sel.  Cas.  95.  5  2  Bosw.  248.  «  1  Bosw.  335. 

'  29  N.  Y.  673.  '  5  Wend.  66.  »  5  Sandf.  7. 
W  40  Maryland,  540. 
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for  the  reason  that  it  does  not  appear  ever  to  have  been  previously 
expressly  adjudicated  in  this  court. 

The  order  should  be  affirmed,  and  judgment  absolute,  &c. 

All  concur.  Order  affirmed,  and  judgment  accordingly} 

1  Anon.,  1  Ch.  Jr.  205 ;  Percival  u.  Frampton,  2  C.  M.  &  E.  180 ;  Bosanquet  v. 
Forster,  9  C.  &  P.  659 ;  Bosanquet  v.  Corser,  9  C.  &  P.  664 ;  Hey  wood  o.  Watson 

4  Bing.  496  ;  Molson  v.  Hawley,  1  Blatch.  409 ;  Bridgeport  Bank  v.  Welch,  29  Conn. 
475;  Fetters  v.  Muncie  Bank,  34  Ind.  251;  Washington  Bank  v.  Krum,  15  Iowa,  63; 
Hilton  V.  Smith,  5  Gray,  400  ;  Fellows  v.  Harris,  20  Miss.  462  ;  Eutland  Bank  v.  Buck, 

5  Wend.  66  ;  Chenango  Bank  i;.  Hyde,  4  Cow.  567 ;  Grandin  v.  LeEoy,  2  Paige, 
509  ;  Lathrop  v.  Morris,  5  Sandf .  7 ;  DeZeng  v.  Fyfe,  1  Bosw.  335  ;  Bobbins  v.  Rich- 
ardson, 2  Bosw.  248 ;  Inglis  v.  Kennedy,  6  Abb.  Pr.  32  ;  Cole  v.  Saulpaugh,  48  Barb. 
104 ;  Atlantic  Bank  v.  Franklin,  55  N.  Y.  235  (semhle) ;  Appleton  u.  Donaldson,  3 
Barr,  381;  Lord  v.  Ocean  Bank,  20  Pa.  384;  Work  v.  Kase,  84  Pa.  138;  Bank  v. 
Chambers,  11  Rich.  657  ;  Kimbro  v.  Lytle,  10  Yerg.  417  ;  Atkinson  v.  Brooks,  26  Vt. 
569,  accord. 

Bramhall  u.  Beckett,  31  Me.  205 ;  Bowman  v.  Van  Kuren,  29  Wis.  209  (semble), 
contra. 

Conf .  Piatt  V.  Chapin,  49  How.  Pr.  318.  —  Ed. 
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SECTION  V. 

A  Bill  or  Note,  like  a  Bond,  is  a  Chattel. 

YEOMAN"  V.  BRADSHAW. 
In  the  King's  Bench,  Easter  Teem,  1696. 

[Reported  in  3  Salheld,  70.1] 

Pee  Holt,  C.  J.  A  bill  of  exchange  shall  be  bona  notabilia  where 
the  debtor  is,  and  not  where  the  bill  is,  for  it  is  in  law  no  specialty ; 
for  if  an  executor  pays  debts  upon  simple  contracts,  or  suffers  judg- 
ment to  pass  against  him  upon  actions  on  such  contracts,  yet  he  may 
plead  such  payment  or  judgment  in  bar  to  an  action  on  a  bill  of 
exchange,  and  such  bill  is  like  an  award  in  writing,  which  is  no  chattel 
where  the  award  itself  lies ;  and  in  pleading  such  award  or  a  bill  of 
exchange,  it  is  never  said  hie  in  curia  ■prolaC^  which  shows  they  are  no 
specialties,  and  so  it  was  adjudged ;  though  it  was  objected  that  the 
paper  on  which  it  was  written  was  evidence  that  it  was  a  debt,  and 
that  trover  and  conversion  would  lie  for  it,  and  consequently  it  must 
be  goods  and  chattels,  and  therefore  ought  to  be  considered  as  bona 
notabilia,  where  the  bill  or  award  was.' 

I  1  Carth.  373  ;  3  Salk.  64,  s.  c.  —  Ed. 

••2  Conf.  Mitchell  v.  Conley,  13  Ark.  416 ;  Smith  t.  Simms,  9  Ga.  418 ;  Anderson 
I).  Allison,  2  Head,  122.  —  Ed. 

'  At  the  time  of  this  decision,  a  defendant  in  an  action  upon  a  bill  or  note  was  per- 
mitted, in  the  King's  Bench,  to  change  the  venue  as  in  actions  upon  simple  contracts. 
This  court,  however,  afterwards  abandoned  its  own  practice,  and  adopted  that  of  the 
Court  of  Common  Pleas,  by  which  a  bill  or  note  was  treated  as  a  specialty  in  the 
matter  of  change  of  venue.  This  being  so,  the  argument  of  Gibbs  in  Pinkney  v.  Col- 
lins, 1  T.  R,  571,  which  was  approved  by  the  court  in  Pickard  v.  Eeatherstone,  5  L.  J. 
C.  P.  38,  would  seem  to  be  well  founded,  notwithstanding  the  criticism  of  Parke,  B., 
in  Mondel  v.  Steele,  infra,  p.  691,  note  1.  See  also  Att'y-Gen.  v.  Bouwens,  4  M.  &  W. 
171 ;  Att'y-Gen.  u.  Pratt,  L.  R.  9  Ex.  140.  In  the  latter  case,  a  testator  died  in 
India  while  bills  drawn  in  India  upon  a  London  bank  in  favor  of  the  testator's  English 
bankers  were  on  their  way  to  England.  The  bills  were  accepted  and  honored.  It 
was  held  that  the  executor  in  England,  who  had  taken  out  probate  there,  must  pay 
probate  duty  upon  the  amount  of  the  bills.  Kelly,  C.  B.,  said,  p.  144  :  "  It  is  a  fal- 
lacy to  consider  bills  of  exchange  only  under  the  notion  of  debts.  There  was,  in 
truth,  at  the  time  of  the  testator's  death,  no  debt  whatsoever  from  any  person.  The 
bills  were  drawn  in  India  on  a  bank  in  London  ;  but  they  had  not  reached  maturity, 
they  had  not  been  accepted,  they  had  not  been  even  presented.  There  was,  there- 
fore, no  debt ;  but  I  think  they  were,  nevertheless,  property  and  assets,  on  the  simple 
ground  that  they  were  personalty,  in  respect  of  which  trover  might  have  been  main- 
tained by  the  executor  long  before  any  debt  or  any  debtor  in  respect  of  them  existed. 
VOL.  II.  44 
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HOLCROFT   V.   COLLWEST. 
In  the  King's  Bench,  Michaelmas  Teem,  1737. 

[Reported  in  Andrews,  65.] 

Motion  by  Jtfr.  Clayton  to  discharge  a  rule  granted  on  the  common 
aiHdavit  for  changing  the  venue  from  London  to  Lancaster,  in  an  action 
upon  a  promissory  note.  And  he  argued  that  the  venue  is  never 
changed  in  actions  on  bonds;  and  there  is  the  same  reason  against 
changing  the  venue  in  the  case  of  notes,  these  being  considered  since 
the  late  statute  in  the  nature  of  specialties.  And  the  same  requisites 
are  necessary  to  be  proved  at  the  trial  in  both  oases.  And  for  these 
reasons,  he  said,  in  the  Common  Pleas  the  venue  is  always  refused  to  be 
changed.  He  also  cited  Sulk.  699;  Elliot  and  Mann,^  in  this  court. 
There,  in  an  action  on  an  inland  bill  of  exchange,  it  was  moved  to 
change  the  venue ;  but  it  was  never  determined.  And  he  mentioned 
other  cases,  but  none  in  point. 

The  whole  court  (except  Cha]iple,  J.)  were  against  discharging  the 
rule  for  changing  the  venue.  And  they  said  that  whatever  the  practice 
of  the  Common  Pleas  may  be,  there  is  no  instance  where,  in  -this 
court,  the  venue  was  refused  to  be  changed  in  actions  on  promissory 
notes.  And  Page,  J.,  said,  there  is  no  difference  between  an  action  oia 
a  note  of  hand  and  one  on  a  parol  promise  ;  both  being  actions  on  the 
case,  and  the  note  is  only  evidence  of  the  debt :  and  the  statute  doth 
not  alter  the  nature  of  the  action.  But  Chapple,  J.,  inclined  to  the 
contrary.  For  (he  said)  in  actions  on  a  deed,  or  specialty,  the  venue  is 
never  changed ;  and  the  books  relating  to  mercantile  affairs  call  prom- 
issory notes  by  the  name  of  specialties.  And,  as  these  notes  now  fre- 
quently pass  through  many  indorsements,  a  great  deal  of  proof  may  lie 
on  the  plaintiff.  And  he  cited  the  following  cases,  all  of  which  were 
in  the  Common  Pleas.  Vigars  v.  Vigars.^  Motion  to  change  the 
venue  in  an  action  on  a  promissory  note,  but  denied.  Ward  v.  Cock- 
low,'*  in  the  same  term.  In  the  case  of  a  note,  the  like  motion  was 
made  and  denied.  Lutwich  v.  Wilcox.*  Motion  in  that  case  to 
change  the  venue,  in  an  action  upon  a  policy  of  insurance,  from  Cum- 
berland to  Bristol,  or  the  adjacent  county.  And  the  court  said  that, 
in  actions  on  promissory  notes,  it  was  not  the  practice  to  change  the 

They  were  personal  chattels  of  great  value;  and  the  lawful  owner  of  them  could,  on 
the  day  after  the  decease  of  the  testator,  hare  sold  them  for  something  very  little 
sliort  of  their  full  value.     They  were,  therefore,  assets  belonging  to  the  executor,  to 
which  probate  duty  attached."  —Ed. 
1  Hil.  2  Geo.  II.  ^  Xrin.  0  Geo.  II.  3  Barnes,  480.  *  Barnes,  480. 
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venue,  but  that  it  might  be  different  in  the  cases  of  policies.  How- 
ever, the  motion  being  to  change  the  venue  into  an  adjacent  county, 
it  was  denied. 

In  the  principal  case,  a  rule  was  granted  to  show  cause,  &g} 

1  The  practice  in  the  King's  Bench  was  afterwards  settled  in  conformity  with  the 
opinion  of  Chappie,  J.,  as  appears  by  the  following  extract  from  Tidd's  Practice : 
"And  as  it  is  necessary,  for  changing  the  venue,  that  the  cause  of  action  should  be 
ivhoUj/  confined  to  a  single  county,  the  courts  will  not  cliange  it  in  an  action  of  debt 
on  bond  or  other  specialty,  or  in  covenant  on  a  lease,  or  policy  of  insurance  by  deed, 
or  in  assumpsit  on  an  award,  or  charter-party  of  affreightment,  unless  some  special 
ground  be  laid ;  for  debitum  et  contractus  sunt  nullius  loci,  and  bonds  and  other  special- 
ties are  bona  notabilia  wherever  they  happen  to  be.  And  it  is  now  holden  in  the 
King's  Bench,  agreeably  to  the  practice  of  the  Court  of  Common  Pleas,  that  the 
venue  cannot  be  changed,  unless  upon  a  special  ground,  in  an  action  upon  a,  promis- 
sory note  or  bill  of  exchange.  .  .  .  But  the  venue  may  still  be  changed  in  an  action 
upon  a  policy  of  insurance,  not  being  by  deed ;  or  in  any  other  action,  the  right  of 
which  is  founded  upon  simple  contract."     1  Tidd,  9  ed.  603,  604. 

In  Mondel  v.  Steele,  1  Dowl.  n.  b.  155,  Parke,  B.,  in  delivering  the  opinion  of  the 
court,  said  :  "  The  first  exception  to  the  right  which  a  defendant  has  to  change  the 
venue  was  in  the  case  of  specialties,  which  have  their  binding  effect  by  virtue  of 
the  instrument  alone,  and  are  bona  notabilia  where  they  happen  to  be.  Bills  of 
exchange  and  promissory  notes  were  afterwards  put  on  the  same  footing,  presumably 
because  they  were  considered  as  being  in  tlie  nature  of  specialties  :  for  in  Holcroft  v. 
Collwest,  in  the  King's  Bench,  Chappie,  J.,  assigned  that  as  one  ground  for  refusing 
to  change  the  venue.  In  Pinkney  u.  Collins,  1  T.  R.  571,  Gibbs,  arguendo,  stated 
that  the  reason  of  the  exception,  as  to  notes  and  bills,  was  that  they  were  bona 
notabilia  where  they  happen  to  be.  This  was  certainly  a  mistake  (Yeomans  v.  Brad- 
shaw),  though  it  may  have  been  the  reason  for  the  practice.  But,  on  whatever 
ground  it  has  been  adopted,  the  practice  has  certainly  been  established  for  more  than 
a  century  in  the  Common  Pleas,  but  for  a  far  less  time  in  the  King's  Bench, ^  not  to 
allow  the  venue  to  be  changed  in  actions  on  specialties,  bills  of  exchange,  or  promis- 
sory notes.  But  the  instances  of  exempting  plaintiffs  In  actions  of  assumpsit,  on 
other  written  instruments,  from  the  obligation  of  suing  in  the  proper  county,  are 
comparatively  few  and  recent."  The  learned  Baron  then  reviewed  shortly  the  cases 
Whitburn  v.  Staines,  2  B.  &  P.  355 ;  Morrice  v.  Hurry,  7  Taunt.  306 ;  Slade  v.  Trew, 
1  C.  &  M.  584  ;  and  Roberts  v.  Wright,  1  Tyrwh.  532,  and  added :  "  In  tliis  state  of  the 
authorities,  we  think  that  it  cannot  be  laid  down  as  a  general  proposition  that  the 
venue  is  not  to  be  changed  in  actions  on  written  instruments,  appearing  by  the  declara- 
tion to  be  in  writing.  There  does  not  seem  to  be  any  principle,  and  but  little  prece- 
dent, in  support  of  so  extensive  an  exception  to  a  general  rule,  which,  in  conformity 
with  the  statute  law,  is  that  actions  should  be  tried  where  the  causes  of  action 
arise;  and  the  exceptions  to  that  rule  should  not  be  readily  extended.  We  think 
that  in  all  actions  on  contracts,  although  in  writing,  except  on  specialties,  bills,  and 
notes,  the  venue  may  be  changed  upon  the  usual  affidavit  being  made.''  In  Webb  v. 
Inwards,  5  C.  B.  483,  48.5,  V.  Williams,  J.,  cited  with  approval  the  opinion  of  Parke, 
B.,  in  Martin  v.  Daws,  11  M.  &  W.  734,  that,  "  since  the  case  of  Mondel  v.  Steele  it  was 
to  be  considered  that  the  rule  which  prohibited  the  change  of  venue  applied  only  to 
actions  of  debt  or  covenant  on  a  specialty,  and  to  bills  or  notes,  and  therefore  not 
to  an  action  on  an  award,  which,  although  under  seal,  was  not  a  specialty."  —  Ed. 


1  It  was  not  established  in  1751.     See  Kirk  v.  Broad,  Sayer,  7. 
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POPHAM  V.  LADY  AYLESBUPtY. 

In  Chancery,  before  Lord  Hardwicke,  November  5,  1748. 

[Reported  in  Ambler,  68-] 

The  late  Earl  of  Aylesbury  devised  all  his  freehold  and  leasehold 
estates  whatsoever  (except  the  house  he  inhabited)  to  his  wife,  the 
defendant,  the  Earl  of  Oxford,  Mr.  Popham,  and  others,  and  their 
heirs,  executors,  and  administrators,  respectively,  in  trust,  by  and  out 
of  the  rents  and  profits  thereof,  or  by  sale  or  mortgage,  to  pay  and 
discharge  all  such  of  his  debts  and  legacies  as  his  personal  estate 
should  not  be  sufficient  to  pay.  Then  he  gives  his  lady  his  house  in 
Warwick  Street,  for  the  remainder  of  the  term  he  had  therein,  with 
all  that  should  be  in  it  at  his  death  ;  and  aftei'wards  gives  to  his  afore- 
said trustees  all  his  freehold,  leasehold,  and  personal  estate  whatever 
(except  his  said  house),  subject  to  his  debts  and  legacies,  to  the  use  of 
them,  their  heirs,  executoi's,  and  administrators,  in  trust,  &C.'' 

There  were  in  the  house  at  his  death  bank-notes  to  the  value  of 
£800,  and  £260  in  cash. 

The  question  was  whether  the  cash  and  bank-notes  should  pass  to 
Lady  Aylesbury,  under  the  words,  ''with  all  that  should  be  in  it  at 
his  death ; "  and  it  was  held  that  they  should,  bank-notes  being  the 
same  as  ready  money  ;  otherwise,  of  bonds  and  other  securities  ;  they 
not  being  cash,  but  only  evidence  of  so  much  money  due,  and  would 
not  pass  by  these  words.     Domat,  1.  4,  t.  2,  s.  4,  p.  15,  fo.  163.^ 

1  The  statement  of  the  case  has  been  abbreviated.  —  Ed. 

2  In  Stuart  v.  Bute,  11  Ves.  662,  Lord  Eldon  said  :  "  I  hare  seen  Lady  Ayles- 
bury's Case,  which  is  also  mentioned  by  Lord  Mansfield  in  Miller  v.  Race,  but  has 
never  been  cited  accurately.  It  was  a  bequest  of  '  my  house  and  all  that  shall  be  in 
it  at  my  death.'  Lord  Hardwicke  held,  that  cash  passed;  and  bank-notes,  which 
Lord  Hardwicke  there,  I  do  not  know  why,  considered  as  cash  ;  but  not  promissory 
notes  and  securities  ;  and  they  were  the  evidence  of  title  to  things  out  of  the  house, 
and  not  things  in  it.     Bank-notes  I  think  just  in  the  same  situation.'' 

Notwithstanding  this  criticism,  Lord  Hardwicke's  distinction  has  been  followed ; 
and  bills  and  notes,  even  though  payable  to  bearer,  if  not  banknotes',  do  not  pass 
under  a  bequest  of  goods,  &c.,  in  a  particular  place.  Brooke  v.  Turner,  7  Sim.  671 ; 
Hertford  v.  Lowther,  7  Beav.  1.     But  see  Lock  v.  Noyes,  9  N.  H.  430,  contra. 

Conf.  Penniman  v.  French,  17  Pick.  404.  — Ed. 
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MERCER  V.  JONES. 

At  Nisi  Pkitts,  coram  Loed  Ellenboeough,  C.  J.,  Decbmbee 

20,  1813. 

[Repmrted  in  3  Campbell,  477.] 

Teovbr  for  bills  of  exchange. 

The  question  was,  how  the  damages  were  to  be  calculated,  the 
plaintiff  contending  that  he  was  entitled  to  interest  to  the  time  of 
final  judgment,  and  the  defendant  that  in  this  form  of  action  the  prin- 
cipal only  was  recoverable. 

IjOed  Ellenboeough.  In  trover,  the  rule  is  that  the  plaintiff  is 
entitled  to  damages  equal  to  the  value  of  the  article  converted  at  the 
time  of  the  conversion.  There  is  no  reason  why  this  rule  should  not 
be  applied  to  trover  for  bills  of  exchange.  The  damages,  therefore, 
in  this  case,  must  be  calculated  by  the  amount  of  the  principal  and 
interest  due  upon  the  bills  of  exchange  at  the  time  of  the  demand 
and  refusal  to  deliver  them  up.  Verdict  accordingly.^ 

'  Paine  v.  Pritchard,  2  C.  &  P.  558,  accord. 

In  Booth  V.  Powers,  56  N.  Y.  22,  Folger,  J.,  delivering  the  opinion  of  the  court, 
said,  p.  27 :  "  In  an  action  of  this  kind,  the  amount  appearing  to  be  unpaid  upon  the 
note,  of  principal  and  interest  at  the  time  of  the  conversion,  and  the  interest  at  the 
time  of  the  conversion,  and  the  interest  upon  that  aggregate  from  thence  to  the  trial, 
is  prima  facie  the  measure  of  damages.  The  defendant  has  the  right  to  show  in 
reduction  the  fact  of  payment  in  whole  or  in  part,  the  inability  of  the  makers  to  pay 
wholly  or  partially,  a  release  of  the  makers  from  their  undertaking,  the  invalidity  of 
the  note,  or  other  matter  which  will  legitimately  affect  and  diminish  its  value." 

And  see,  to  the  same  effect,  Mathew  v.  Sherwell,  2  Taunt.  439  ;  Evans  v.  Kymer, 
1  B.  &  Ad.  528,  534 ;  Alsager  v.  Close,  10  M.  &  W.  576 ;  St.  John  v.  O'Connel,  7  Port. 
466  ;  Zeigler  v.  Wells,  23  Cal.  179  ;  Latham  ;;.  Brown,  16  Iowa,  118 ;  Greenfield  Bank 
V.  Leavitt,  17  Pick.  1 ;  King  v.  Ham,  6  All.  298  ;  Rose  v.  Lewis,  10  Mich.  483 ;  Ninm- 
ger  V.  Banning,  7  Minn.  274 ;  Menkens  v.  Menkens,  23  Mo.  2.52 ;  Bredow  v.  Mut.  Sav. 
Inst.,  28  Mo.  181 ;  Ingalls  v.  Lord,  1  Cow.  240 ;  Allen  v.  Suydam,  20  Wend.  335,  336  ; 
Neff  V.  Clute,  12  Barb.  469;  Decker  v.  Mathews,  12  N.  Y.  324 ;  Potter  v.  Merchants' 
Bank,  28  N.  Y.  641 ;  Brightman  v.  Reeves,  21  Tex.  70;  Robbins  v.  Packard,  31  Vt. 
570.    Conf.  Mowry  v.  Wood,  12  Wis.  418,  420. 

The  measure  of  damages  for  the  conversion  of  bank-notes  or  negotiable  bonds  is 
their  market  value  at  the  time  of  conversion,  with  interest.  Brown  v.  Memphis,  7 
Am.  L.  Rev.  67 ;  Sheltofl  v.  French,  33  Conn.  489 ;  Smith  v.  Dunlap,  12  111.  184  ;  Cal- 
lanan  v.  Brown,  31  Iowa,  333;  Griffith  v.  Burden,  35  Iowa,  138;  Simpkins  v.  Low, 
49  Barb.  382;  Tracy  v.  Talmadge,  14  N.  Y.  162. 

"Bills  or  notes  are  not  the  subject  of  larceny  at  the  common  law;  for  it  is  said 
that  bills  or  notes  are  choses  in  action,  and  a  chose  in  action  cannot  be  stolen.  But 
by  the  24  &  25  Vict.  c.  96,  §  27,  the  stealing  of  any  bill,  note,  warrant,  or  order  for 
the  payment  of  money,  is  made  felony,  of  the  same  nature,  and  in  the  same  degree, 
and  punishable  in  the  same  manner,  as  larceny  of  any  chattel  of  like  value  with  the 
money  due  on  the  security."    Byles,  Bills  (11th  ed.),  177.  —  Ed. 
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ARCHIBALD   M'NEILAGE  v.  JOHN  PETER  HOLLOWAY. 

In"  the  King's  Bench,  January  23,  1818. 

[Reported  in  1  Barnewall  S[-  Alderson,  218.] 

Declaration  stated  that  S.  Brauscomb,  before  the  intermarriage 
of  plaintiff  with  one  Anne  Innes,  according  to  the  usage  and  custom 
of  merchants,  duly  made  her  certain  bill  of  exchange,  and  directed  the 
same  to  defendant,  by  which  the  said  S.arah  requested  defendant  to 
pay,  three  months  after  the  date  thereof,  to  Anne  Innes  or  her  order, 
£187,  10s.,  for  value  received,  and  delivered  the  bill  to  said  Anne, 
which  bill  defendant  accepted,  &c. ;  and  plaintiff  avers  tliat  after 
making  the  bill,  and  before  same  became  payable  according  to  the 
tenor  and  effect  thereof,  &c.,  at,  &o.,  he  intermarried  with  the  said 
Anne  Innes,  by  means  whereof  defendant,  after  the  intermarriage  of 
plaintiff  with  said  Anne,  &o.,  became  liable  to  pay  to  plaintiff  the 
money  in  the  bill  specified,  according  to  the  tenor  and  effect  of  the 
bill  and  of  his  acceptance ;  and  being  so  liable,  defendant,  in  consid- 
eration thereof,  after  the  intermarriage  of  plaintiff  with  said  Anne,  &c., 
promised  plaintiff  to  pay  him  the  money  in  the  bill  specified,  according 
to  the  tenor  and  effect  of  the  bill,  and  of  his  acceptance  thereof. 

Plea  :  non  assumpsit. 

Scarlett,  in  the  last  term,  had  obtained  a  rule,  calling  on  plaintiff, 
who  had  upon  this  declaration  obtained  a  verdict,  to  show  cause  why 
the  judgment  should  not  be  arrested,  on  the  ground  that  the  wife 
ought  to  have  been  joined  in  the  action  :  against  Avhich  rule  cause  was 
now  shown  by 

Marryat  and  Beacon.  In  this  case  the  husband  might  well  sue 
alone.  It  is  very  true  that  in  many  cases  it  has  been  decided  that  the 
wife  must  be  joined  with  the  husband,  as  in  all  actions  for  debts  due 
to  her  dum  sola,  Fenner  v.  Plaskett,^  1  Roll.  Abr.,^  Garforth  v.  Bradley,^ 
Bull.  N.  P.-*  Milner  v.  Milnes.^  But  where  the  right  of  action  is 
inchoate  before  the  marriage,  and  consummate  after,  there  he  may 
either  sue  alone  or  join  the  wife  in  the  action.  As  in  trover,  where 
the  trover  is  before,  and  the  conversion  after,  the  marriao-e,  Powes  & 
Ux.  V.  Marshall,'  Blackborne  &  Ux.  c.  (ireaves.'     In  those  cases  the 

1  Moor.  422.  ^  p,  347^  r.  pj.  3.  3  ^  ^^^  g.^g^  ^^^ 

i  P.  179.  5  3  T.  R.  627.  s  j  gid.  172. 

'  2  Ley.  107. 
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only  doubt  was  wliether  the  husband  could  join  the  wife.  So,  where 
the  wife's  land  is  granted  before  Ihe  mnrriiige  on  lease ;  there  the 
husband  must  join  the  wife  in  an  action  for  rent  accruing  before  the 
coverture  ;  but  for  rent  subsequently  accruing  he  may  either  join  her 
or  sue  alone.  There  the  lease,  which  is  the  foundation  of  the  debt,  is 
granted  before  the  marriage,  and  rent  accrues  after.  So  here  the 
acceptance,  which  is  the  foundation,  is  before  the  coverture,  and  the 
bill  becomes  due  after.  It  follows,  therefore,  that  here  he  may  either 
join  the  wife  or  sue  alone.  In  Sir  John  Brett  v.  Cumberland,^  the 
court  held  that  in  covenant  against  lessee  for  years,  for  not  repairing 
during  coverture,  where  the  reversion  was  granted  to  husband  and 
wife,  he  may  either  sue  alone  or  join  his  wife ;  and  in  the  report  of 
that  cnse  in  Bulstrode,^  it  is  laid  down  by  Doddridge,  J.,  to  which 
Coke,  C.  J.,  assents,  that  the  husband  may  Avell  have  an  action  in  his 
own  name,  without  his  wife,  for  the  recovery  of  that  which  he  may 
discharge  alone,  and  of  which  he  may  make  disposition  to  his  own  use. 
But  secondly,  this  bill  of  exchange  is  to  be  considered  rather  as  a 
chattel  personalthan  a  chose  in  action.  It  is  in  its  nature  assignable, 
transferable  by  indorsement,  and  capable  of  being  appropriated,  as  it 
has  been  in  fact,  by  the  husband.  The  act  of  marriage  operates  as  a 
transfer  of  it  to  him  in  l;iw,  and  is  a  virtual  indorsement.  The  wife 
could  not,  after  the  marriage,  have  indorsed  it ;  Barlow  v.  Bishop  ; 
and  the  husband  might  have  done  so. 

Scarlett,  contra.  The  principle  which  governs  the  question,  whether 
the  husband  shall  sue  alone  or  join  his  wife,  is  that  of  survivorship. 
If  the  debt  will  survive  to  the  wife,  supposing  the  husband  not  to 
have  reduced  it  into  possession  in  his  lifetime,  then  he  must  join  her 
in  an  action  for  it ;  otherwise  not.  The  rule  is  very  clearly  laid  down 
by  Lord  Kenyon  in  Milner  and  Others  v.  Milnes,^  that  all  personal 
chattels  of  the  wife  are  given  by  the  marriage  to  the  husband,  and  for 
the  recovery  of  them  he  may  bring  an  action  alone  ;  but  that  in  order 
to  reduce  a  chose  in  action  into  possession  he  must  join  the  wife. 
Then  here  a  bill  of  exchange  is  a  chose  in  action.  But  it  is  contended 
that  it  is  a  chose  in  action  of  a  peculiar  nature.  It  is  transferable 
undoubtedly;  but  that  is  by  custom  of  merchants  alone.  And  the 
custom  of  merchants  provides  that  it  shall  be  transferred  only  in  one 
way ;  viz.,  by  indorsement.  But  except  in  this  particular  it  remains 
like  any  other  chose  in  action.  There  is  no  indorsement  here.  But  it 
is  contended  that  the  marriage  operates  as  a  transfer.  It  may  operate 
as  a  transfer ;  but  it  cannot  be  a  transfer  according  to  the  custom  of 
merchants ;  and  if  not,  then  the  bill  of  exchange  remains  as  any  other 

'  Cro.  Jac.  399.  2  3  Bulst.  164.  »  3  T.  E.  631. 
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chose  in  action  ;  which,  if  the  husband  wishes  to  reduce  into  posses- 
sion, he  must  do  so  by  joining  the  wife  in  the  suit.  Unless,  therefore, 
he  does  so,  or  passes  it  away  by  indorsement,  it  would,  after  his 
death,  survive  to  the  wife. 

Lord  Ellenboeough,  C.J.  It  is  laid  down  in  Coke  upon  Littleton,^ 
and  Comyns's  Dig.-  that  all  chattels  personal  which  the  wife  ha.s  in 
possession  in  her  own  right  are  vested  in  the  husband  by  marriage, 
although  he  do  not  survive  her.  This  is  a  rule  of  law  universally 
recognized.  The  words  chattels  personal  are  sufficiently  large  to 
cover  a  negotiable  instrument  of  this  sort ;  it  is  payable  to  her  order ; 
and  if  the  relation  of  husband  and  wife  had  not  subsisted,  a  formal 
indorsement  to  transfer  the  pi'operty  in  the  instrument  would  have 
been  necessary ;  then  the  question  is  whether,  the  marriage  having 
vested  the  right  in  the  husband,  it  be  necessary  to  go  through  the 
form  of  an  indorsement.  The  law  does  not  require  superfluous  acts  ; 
is  it  then  necessary  that  that  should  appear  on  the  face  of  the  bill  ? 
It  can  only  be  necessary  as  evidence  of  an  election,  on  his  part,  to  take 
to  the  property  in  his  marital  right;  but  that  is  uneqaivocally  shown, 
by  bringing  the  action  in  his  own  name.  No  case  having  been  cited 
to  show  that  a  formal  indorsement  is  necessary,  I  think  that  by  the  act 
of  marriage  itself,  he  is  virtually  an  indorsee  :  if  he  had  appeared  as 
such  on  the  face  of  the  bill,  there  could  be  no  doubt  of  his  right  to 
maintain  this  action ;  but  the  marriage  has  in  fact  given  him  all  the 
rights  of  an  indorsee,  and  it  therefore  seems  to  me  to  be  unnecessary 
for  us  to  go  through  the  formal  derivation  of  title  by  indorsement. 

Batlbt,  J.  I  am  of  the  same  opinion.  This  being  a  negotiable 
security,  the  right  of  action  shifts  with  the  possession.  Chattels  per- 
sonal vest  absolutely  in  the  husband  by  marriage.  Choses  in  action 
do  not ;  for  in  order  to  reduce  them  into  possession  it  is  necessary  to 
join  the  wife.  The  case  of  a  negotiable  security  is  a  middle  case; 
whoever  has  the  instrument  in  his  possession,  and  the  legal  right  to  it, 
may  sue  upon  it  in  his  own  name.  It  differs  in  this  respect  from  a 
bond  and  other  securities  not  negotiable.  By  assigning  a  bond,  aright 
of  suing  only  in  the  name  of  the  obhgee  is  conferred.  The  bill  is 
payable  to  the  wife,  and  the  effect  of  the  marriage  is  not  to  destroy 
the  negotiability  of  the  instrument ;  in  whom  then  will  the  power  of 
mdorsing  vest  ?  certainly  not  in  the  wife,  for  her  power  to  do  so  is 
superseded  by  the  marriage  ;  then  it  must  be  in  the  husband.  It  may 
be  said  that  he  could  not  indorse  to  himself  ;  perhaps  not;  because  in 
that  case  there  would  be  no  transfer ;  but  that  must  be  on  the  ground 
of  his  having  the  entire  interest  in  the  bill  without  indorsement.     We 

'  351,  b.  2  Baron  and  Feme,  E.  3. 
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break  in  upon  no  principle,  therefore,  by  sa)ing  that  this  is  a  species  of 
property  in  the  possession  of  the  wife  at  the  time  of  the  marriage, 
which  by  the  act  of  marriage  itself  vested  in  the  husband. 

Abbott,  J.  I  entertained  some  doubts  upon  this  subject,  but  upon 
the  discussion,  I  think  that  the  rule  ought  to  be  discharged.  This  is 
to  be  considered  rather  as  a  chattel  personal  than  a  chose  in  action. 
All  chattels  personal  vest  in  the  husband  by  the  marriage  ;  the  latter 
do  not  absolutely  vest  in  the  husband.  The  reason  appears  to  be  that 
choses  in  action  are  not  assignable  by  law  ;  and  actions  upon  those 
instruments  must  be  in  the  names  (A.  the  original  parties  ;  but  a  bill 
of  exchange  is  transferable  by  indorsement ;  and  an  action  may  be 
brought  upon  it  in  a  name  different  from  that  of  the  original  payee. 
But  the  indorsement  by  which  it  is  transferred  must  be  made  by  a 
person  having  the  disposing  power;  now  after  marriage  the  wife  lias 
no  such  power.  That  power  by  the  marriage  is  vested  in  the  husband, 
and  it  is  unnecessary  for  him  to  go  through  the  useless  form  of  indors- 
ing it  to  himself. 

HoLEOTD,  J.  If  this  instrument  were  a  mere  chose  in  action,  it 
would  be  necessary  to  have  joined  the  wife.  The  marriage  cannot 
operate  to  transfer  a  chose  in  action.  The  principle  laid  down  in  the 
case  cited  from  Bulstrode  applies  to  the  present  case ;  it  is  there  said 
by  Doddridge,  J.,  to  which  Coke,  C.J.,  agreed,  "  that  that  which  the 
husband  may  discharge  alone,  and  of  which  he  may  make  disposition 
to  his  own  use,  for  the  recovery  of  this,  he  may  well  have  an  action  in 
his  own  name,  without  his  wife."  In  the  case  of  a  chose  in  action,  he 
cannot  dispose  of  it  to  his  own  use  ;  but  a  bill  of  exchange  is  trans- 
ferable by  law.  The  marriage  vested  that  right  of  transfer  in  the 
husband,  and  upon  that  the  right  of  action  is  consequent.  The  hus- 
band tlien  having  the  right  of  disposal,  may,  according  to  the  rule 
above  laid  down  by  Doddridge,  sue  alone.  Upon  these  grounds,  I 
think  the  rule  for  arresting  the  judgment  ought  to  be  discharged. 

Rule  discharged} 

'  Ex  parte  Barber,  1  Gl.  &  J.  1,  accord. 

The  principal  case  is  undoubtedly  law ;  but  it  can  be  upheld  only  upon  the  prin- 
ciple that  negotiable  securities  are  chattels  personal,  as  distinguished  from  choses  in 
action,  within  the  rule  that  a  woman's  chattels  personal  Test  in  the  Imsband  by  her 
marriage,  while  her  choses  in  action  do  not  so  vest.  For  the  only  reason  why  a  cliose 
in  action  does  not  pass  to  the  husband  is  that  a  chose  in  action  is  not  assignable  at 
law;  in  other  words,  a  chose  in  action  must  always  be  collected  at  law  in  the  name 
of  the  original  obligee,  or,  in  case  the  original  obligee  has  become  a  married  woman, 
in  the  joint  names  of  the  husband  and  wife,  the  husband  being  joined  for  conformity. 
If  the  note  in  the  principal  case,  therefore,  sliould  be  regarded  simply  as  a  chose  in 
action,  the  decision  would  be  clearly  erroneous. 

Eurtliermore,  unless  a  negotiable  security  is  a  chattel  within  the  rule  above  men- 
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tioned,  marriage  must  put  an  end  to  its  negotiability.  For  if  it  is  treated  as  a  chose 
in  action,  and  therefore  not  legally  assignable,  the  husband,  not  having  acquired  the 
legal  title,  cannot  transfer  it ;  and  of  course  tlie  wife  could  not  indorse  the  security  so 
as  to  deprive  the  husband  of  his  right  to  reduce  it  to  possession.  But  it  is  clearly 
established  that  .in  indorsement  by  the  husband  in  his  own  name  (Mason  v.  Morgan, 
supra.  Vol.  I.  p.  394),  or  an  indorsement  by  the  wife,  as  his  agent  (Cotes  v.  Davis, 
supra.  Vol.  I.  3!)8),  of  a  bill  or  note  executed  to  the  order  of  the  wife  before  their 
marriage,  is  a  valid  transfer  of  the  legal  title  ;  and  of  course  a  bill  executed  to  a 
woman  after  her  marriage  is  transferable  in  the  same  way. 

Nevertheless,  it  must  be  conceded  tliat  the  courts,  while  professing  to  support  the 
decision  in  the  principal  case,  have  criticised  somewhat  severely  the  view  that  a  bill 
or  note  is  a  personal  chattel.  In  Eichards  v.  Richards,  2  B.  &  Ad.  447;  Gaters  v. 
Madeley,  6  M.  &  W.  423;  Scarpellini'  v.  Atcheson,  7  Q.  B.  8i;4 ;  Caldwell  v.  Bower, 
17  Mo.  564;  Wilder  v.  Aldrich,  2  11.  I.  51a,  it  was  held  that  a  note  made  payable 
to  the  wife  after  her  marriage  would  survive  to  her,  if  not  reduced  to  possession  by 
the  husband  before  his  death.  In  Hart  v.  Stephens,  6  Q.  B.  937  ;  Allen  u.  Wilkins, 
3  All.  321,  it  was  held  that  the  interest  in  a  note  executed  to  a  woman  who  after- 
wards married  would  pass,  upon  her  death,  to  her  representatives.  In  Sherrington 
(,.  Yates,  12  11.  &  W.  855,  it  was  held  that  the  assignees  of  a  bankrupt  could  not 
maintain  an  action  in  their  own  names  alone,  on  a  note  made  to  the  bankrupt's 
wife  before  her  marriage.  But  in  all  these  cases  except  Scarpellini  v.  Atcheson, 
Allen  V.  Wilkins,  and  Wilder  v.  Aldrich,  the  notes  were  not  negotiable,  and  of  course 
were  to  be  treated  like  ordinary  choses  in  action.  See  also  Latourette  v.  Williams, 
1  Barb.  9  ;  Slearns  u.  Ste.arus,  30  Vt.  213.  In  Srarpellini  c.  Atcheson,  the  note 
was  negotiable  and  actually  indorsed  to  a  third  party,  who  after  the  death  of  the 
husband  gave  the  note  to  the  widow,  who  thereby  became  entitled  to  the  instrument. 
In  Scott  V.  Sinies,  10  Bosw.  314,  the  husband  had  transferred  the  beneficial  interest 
in  the  note  to  his  wife.  Wilder  v.  Aldrich  and  Allen  v.  Wilkins,  it  is  conceived, 
cannot  be  supported.  In  Davis  v.  Newton,  6  Met.  537,  and  Smith  r.  Chandler,  3  Gray, 
392,  it  was  assumed  that  the  assignees  of  a  bankrupt  might  maintain  an  action  in 
their  own  names  upon  a  negotiable  note  made  to  the  wife  after  her  marriage. 

The  only  English  decision  which  conflicts  with  the  doctrine  that  a  negotiable 
security  is  a  chattel  personal  within  the  rule  above  mentioned  is  Philliskirk  v  Pluck- 
well,  2  JI  &  Sel.  393,  where  it  was  held  that  the  husband  and  wife  might  join  in  an 
action  upon  a  negotiable  note  made  to  the  wife  after  the  marriage.  But  it  is  impos- 
sible to  reconcile  this  decision  with  the  following  cases :  Burrough  v.  Moss,  supra  ; 
Howard  i.  Oakes,  8  Ex.  136,  140  {semble);  Hollifield  o.  Wilkinson,  54  Ala.  275; 
Young  V.  Ward,  21  III.  223  {semble);  Sutton  v.  Warren,  10  Met.  451 ;  Stevens  v. 
Beals,  10  Gush.  291  (semWe) ;  Work  v.  Glaskins,  33  Miss.  639  {semble);  Dunn  v. 
Hornbeck,  7  Hun,  629  {semble) ;  Fort  v.  Brunson,  2  Speers,  058,  in  which  it  was  held 
that  the  husband  miglit  maintain  an  action  in  his  own  name  upon  a  note  made  ta 
his  wife  after  her  marriage. 

It  has  been  said,  it  is  true,  that  "  a  husband  may  sue  either  alone  or  jointly  with 
his  wife  on  contracts  made  after  marriage  with  his  wife  alone."  Dicey,  Parties, 
p.  181.  It  may  be  a  question,  indeed,  in  each  case,  whether  the  interest  in  the  obli- 
gation was  really  created  for  the  husband  or  the  wife  ;  the  mere  fact  that  a  married 
woman  is  made  obhgee  in  an  obligation  being  by  no  means  conclusive  evidence  that 
the  obligation  was  really  intended  for  her  benefit.  Fleet  v.  Perrins,  L.  R.  3  Q.  B. 
536  ;  L.  R.  4  Q.  B.  600,  s.  o.  But  it  seems  impossible  to  maintain  the  doctrine  just 
cited,  that,  in  proceeding  upon  an  obligation  made  to  a  married  woman,  the  hus- 
band may,  at  his  option,  declare  either  as  sole  plaintiif  or  as  coplaintiff  with  his  wife. 
If  he  is  the  real  obligee,  he  and  he  only  should  sue  ;  if  his  wife  is  the  real  obligee,  she 
must  sue  as  obligee,  and  her  husband  should  be  joined  for  conformity. Ed. 
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RANKIN   V.  WEGUELIN. 

In  Chanceet,  before  Sie  John  Leach,  M.  R.,  June  2,  1829, 
June  7,  14,  1832. 

[Reported  in  27  Beavan,  309.] 

Colonel  Weguelin  died  on  the  23d  of  May,  1828,  and  the  three 
plaintiffs  were  his  executors. 

The  defendant,  his  widow,  claimed  three  bills  of  exchange  under  a 
gift  to  her  by  way  of  donatio  mortis  causa.  On  the  2d  of  June,  1829, 
the  ordinary  administration  decree  was  made,  containing  a  reference 
to  the  master  to  inquire  under  what  circnmstances  the  three  bills  of 
exchange  or  promissory  notes,  amounting  together  to  £300,  had  been 
given  by  the  testator  to  Mrs.  Weguelin. 

Master  Farrer  made  his  report  on  the  15th  of  March,  1832,  in  which 
he  included  the  three  bills  amongst  the  outstanding  estate,  and  he 
found  as  follows  :  A  fortnight  before  the  death  of  the  testator,  Mary 
Weguelin  was  in  attendance  upon  him,  when  he  desired  her  to  give 
him  a  bundle  of  papers  from  his  private  drawer,  in  which  he  was  ac- 
customed to  keep  papers  of  importance,  and,  upon  her  doing  so,  he 
selected  out  of  such  bundle  of  papers  the  three  bills  of  exchange  for 
£124  12s.  8d.,  and  £124  12s.  8d.,and  £62  10s.,  before  mentioned,  and, 
having  noted  in  pencil  when  they  would  fall  due,  the  testator  placed 
them  in  her  hands,  and  in  a  very  emphatic  manner  said  to  her,  "  My 
dear  Mary,  I  give  them  to  you :  remember  to  send  them  for  payment 
when  due  ;  "  the  testator  being  under  the  apprehension  of  death,  and 
thereby  meaning,  as  Mary  Weguelin  submitted,  to  give  the  bills  to  her 
for  her  own  use  and  benefit  in  case  he  should  die.  And  he  found  that 
Mary  Weguelin,  having  so  received  the  said  bills,  held  and  kept  them 
in  her  own  possession  until  after  the  death  of  the  testator,  and  she  re- 
ceived the  amount  of  the  bills  as  and  when  the  same  became  due 
through  her  bankers.  And  he  also  found  that  Mary  Weguelin,  on  or 
about  the  30th  of  October,  1828,  paid  the  sum  of  £311  15s.  4rf.,  the 
amount  and  produce  of  the  three  bills,  to  the  plaintiffs,  the  executors  of 
the  said  testator,  but  expressly  without  prejudice  to  her  claim  thereto. 

These  bills  were  in  the  following  f orm  :  — 

"£124  12s.  M.  F.OET  William,  30th  June,  1827. 

"  At  twelve  months  after  date  of  this  our  first  of  exchange  (second 
and  third  of  same  tenor  and  date  not  being  paid),  pay  or  cause  to  be 
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paid  unto  Lieutenant-Colonel  Thomas  M.  Weguelin,  or  order,  the  sum 
of  pounds  sterling  one  hundred  and  twenty-four,  twelve  shillings  and 
eitjhtpence,  in  satisfaction  of  interest  on  six  per  cent  promissory  notes 
of  the  Bengal  remittable  debt. 

"  Signed  by  order  of  the  Governor-general  in  Council, 

"  H.  J.  Pkikcep, 
"  Actin.ff  Secretary  to  the  Government. 
"  To  the  Honorable  the  Court  of  Directors  for  affairs 
of  the  Honorable  United  Company  of  Merchants  of 
England  trading  to  the  East  Indies. 
"  London. 
"  Accepted  by  order  of  the  said  Court. 
"  J.  Dart,  Secretary?'' 

The  plaintiff.  Colonel  Rankin  (who  was  an  executor),  in  his  affidavit 
stated  that,  a  few  days  after  the  testator's  death,  Mrs.  Weguelin  deliv- 
ered the  three  bills  into  his  hands,  and  "  asked  his  advice  as  to  the 
course  proper  for  her  to  pursue  with  regard  to  the  bills  ;  and  he  advised 
her  to  p.ay  the  same  into  her  bankers,  to  be  received  when  due ;  and 
Mary  Weguelin  acquiesced  in  such  advice ;  and  deponent,  at  her  re- 
quest, carried  the  said  bills  to  Messrs.  Coutts  &  Co.,  the  bankers  of 
Mary  Weguelin,  and  paid  in  the  same  to  her  account.  And  he  said 
that  the  amounts  of  the  bills  were  received  by  Messrs.  Coutts  &  Co. 
for  the  account  of  Mary  Weguelin ;  ^  but  it  was  afterwards  agreed 
between  Mary  Weguelin  and  the  deponent  and  the  executors  of  the 
testator,  Thomas  Matthias  Weguelin,  that  she  should  pay  over  the 
amount  of  the  bills  to  the  executors,  to  be  held  by  them,  without  pre- 
judice to  her  rights,  until  the  hearing  of  this  cause  ;  and  accordingly 
Mary  Weguelin,  on  or  about  the  28th  of  October,  1828,  paid  the 
amount  of  the  three  bills  (being  £311  15s.  4(f.)  to  the  said  executors." 

Mary  Weguelin  took  an  exception  to  the  report,  for  that  the  master 
had  included  the  three  bills  as  part  of  the  testator's  personal  estate  not 
specially  bequeathed.  "Whereas,  the  master  ought  not  to  have  in- 
cluded the  said  bills  in  such  schedule,  but  ought  to  have  allowed  the 
defendant  to  retain  the  same  three  bills  of  exchange,  or  the  amount 
thereof,  for  her  own  proper  use  and  benefit,  as  having  been  a  donatio 
mortis  causa  to  this  defendant." 

The  exceptions  were  heard  before  Sir  John  Leach  on  the  7th  of 
June,  1832. 

J/r.  Bickersteth,  for  Mrs.  Weguelin. 

Mr.  Pemberton  and  Mr.  Rolfe,  for  other  parties. 

1  It  did  not  appear  from  the  papers  in  tlie  registrar's  or  master's  offices  whether 
the  bills  had  been  indorsed  by  Colonel  Weguelin  or  by  his  executors. 
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Sib  John  Leach  (M.  R.)  reserved  judgment. 

Sir  John  Leach  (M.  R.)  allowed  the  exception,  and  declared  "  tliat 
the  gift  of  the  three  bills  of  exchange  was  a  good  donatio  mortis  causa, 
and  that  the  defendant  was  entitled  to  the  amount  thereof  for  her  own 
use  ; "  1  and  he  ordered  the  amount  to  be  paid  to  her  out  of  the  funds  in 
court.'' 

1  Veal  V.  Veal,  27  Bear.  303 ;  Jones  v.  Deyer,  16  Ala.  221 ;  Brown  v.  Brown,  18 
Conn.  410;  Turpin  v.  Thompson,  2  Met.  (Ky.)  420 ;  Ashbrook  v.  Ryon,  2  Bush,  228; 
Southerland  o.  Southerland,  5  Bush,  591 ;  Borneman  u.  Sidlinger,  15  Me.  429 ;  21 
Me.  185;  Sessions  v.  Moseley,  4  Cush.  87;  Bates  !•.  Kempton,  7  Gray,  382;  Chase  v. 
Redding,  13  Gray,  418;  Coutant  v.  Schuyler,  1  Paige,  316  ;  Westerlo  v.  De  Witt,  36 
N.  Y.  340 ;  Gourley  v.  Linsenbigler,  61  Pa.  345  (senible) ;  Overton  v.  Sawyer,  7  Jones 
(N.  Ca.),  6  (semble) ;  Brunson  v.  Brunson,  Meigs,  630;  Caldwell  v.  Renfrew,  33  Vt. 
213,  accord. 

Miller  v.  Miller,  3  P.  Wms.  356  (overruled) ;  Bradley  v.  Hunt,  5  Gill  &  J.  54, 
contra. 

A  bond  may  be  the  subject  of  a  donatio  mortis  causa.  Snellgrove  v.  Baily,  3  Atk. 
214;  Duffleld  v.  Elwes,  1  Bligh,N.  s.  542;  Gardner  v.  Parker,  3  Mad.  184;  Staniland 
V.  Willott,  3  Mac  N.  &  G.  676  ;  "Waring  v.  Edmonds,  11  Md.  424 ;  Wells  v.  Tucker,  3 
Binn.  366;  Lee  v.  Boak,  11  Grat.  182.  So  may  a  policy  of  insurance,  which,  like  a 
bill,  is  a  specialty.  Witt  v.  Amis,  1  B.  &  S.  109  ;  33  Beav.  619.  Or  a  bank  deposit 
note.  Amis  v.  Witt,  33  Beav.  619;  Moore  v.  Moore,  L.  R.  18  Eq.  474;  Dunn  v. 
Boyd,  Ir.  R.  8  Eq.  609. 

But  simple  contracts  are  not  the  subject  of  a  donatio  mortis  causa ;  e.  g.,  a  deposi- 
tor's pass-book.  Beak  v.  Beak,  L.  R.  13  Eq.  489  ;  M'Gonnell  u.  Murray,  Ir.  R.  3  Eq. 
460 ;  Ashbrook  v.  Ryon,  2  Bush,  228 ;  Murray  v.  Cannon,  41  Md.  466  {semble).  But 
see  Hill  v.  Stevenson,  63  Me.  364  {semble)  ;  Slieedy  v.  Roacli,  124  Mass.  472  ;  Tillinghast 
i;.Wheaton,  8  R.I.  576,  contra.  And  conf.  McGrath  v.  Reynolds,  116  Mass.  666  ;  Fiero 
V.  Fiero,  5  Th.  &  C.  151 ;  Curry  v.  Powers,  70  N.  Y.  212 ;  Case  v.  Denison,  9  R.  I. 
88 ;  Dean  v.  Dean,  43  Vt.  837. 

Nor  certificates  of  stock :  Moore  v.  Moore,  L.  R.  18  Eq.  474;  Pennington  v.  Git- 
tings,  2  Gill  &  J.  208.  Grymes  v.  Hone,  49  N.Y.  17,  is  contra,  but  certificates  of  stock 
are  quasi  negotiable  securities  in  New  York. 

Nor  South  Sea  Annuities  :  Ward  v.  Turner,  2  Ves.  431. 

Nor  an  X  0  U :  M'Gonnell  v.  Murray,  Ir.  R.  3  Eq.  470  {semble) ;  Byles,  Bills  (11th 
ed.),  175. 

In  England,  a  bill  or -bond  cannot  be  the  subject  of  a  gift  inter  vivos.  Edwards  v. 
Jones,  1  My.  &  Cr.  226.  (Conf.  Barton  v.  Gainer,  3  H.  &  N.  387  ;  Witt  v.  Amis, 
1  B.  &  S.  199,  and  Overton  v.  Sawyer,  7  Jones  (N.  Ca.)  6,  as  to  the  title  to  the  docu- 
ment as  distinguished  from  the  obligation.)  But  in  tliis  country  the  English  dis- 
tinction between  a  donatio  mortis  causa  and  a  gift  inter  vivos  is  not  followed. 

E.  g.  bonds  :  Hunt  v.  Hunt,  119  Mass.  474  ;  Hackney  v.  Vrooman,  62  Barb.  650 ; 
Elam  V.  Keen,  4  Leigli,  333 ;  Lee  v.  Boak,  11  Grat.  188  [semble).  But  see,  contra, 
Fairly  v.  McLeon,  11  Ired.  158. 

Bills  or  notes  :  Jones  v.  Deyer,  16  Ala.  226  {semble) ;  Wing  v.  Merchant,  67  Me. 
383 ;  Grover  v.  Grover,  24  Pick.  261 ;  Hale  v.  Rice,  124  Mass.  292  ;  Westerlo  v.  De 
Witt,  36  N.  Y.  340  {semble)  ;  Brunson  .,■.  Brunson,  Meigs,  630.  But  see  Johnson  v. 
Spies,  5  Hun,  468  {semble)  ;  Brickhouse  v.  Brickliouse,  11  Ired.  404,  contra. 

Conf.  Camp's  Appeal,  36  Conn.  88 ;  Briscoe  o.  Eckley,  35  Mich.  112 ;  Penfield  «. 
Thayer,  2  E.  D.  Sm.  396  ;  Gray  v.  Barton,  65  N.  Y.  68.  —  Ed. 

2  Reg.  Lib.  B.  1831,  fol.  2386. 
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THE   MAINE   FIRE   AND   MARINE   INSURANCE   COM- 
PANY V.   LEMUEL   WEEKS   and   Teustebs. 

In  the  Supkbme  Judicial  Court,  Massachusetts,  Mat  Teem, 

isn. 

[Reported  in  7  Massachusetts  Reporls,  438.] 

The  persons  summoned  in  this  case  as  the  ti-ustees  of  the  defendant 
"Weeks,  having  severally  sundry  demands  against  him.  Weeks  delivered 
to  them  two  promissory  notes  payable  to  him  and  another,  or  order, 
and  indorsed  in  blank  by  the  promisees,  which  vi^ere  deposited  with 
the  supposed  trustees,  to  bold  until  it  should  be  ascertained  wliether 
certain  other  property,  conveyed  to  them,  would  be  sufficient  to  in- 
demnify them,  in  which  event  they  were  to  restore  the  notes  to 
Weeks.  From  a  statement  exhibited  by  the  trustees,  it  did  not 
appear  that  the  proceeds  of  those  notes  were  necessary  to  their  in- 
demnity.-'^ 

Upon  the  disclosure  of  these  facts,  the  question  before  the  court 
was,  whether  the  persons  summoned  as  trustees  were  liable  to  be 
charged. 

By  the  Couet.  These  promissory  notes  were  assigned  to  the  sup- 
posed trustees  as  a  further  indemnity,  if  needed.  It  appears  that 
they  were  not  needed,  and  the  defendant  had  a  right  to  reclaim  them. 
But,  to  charge  the  trustees,  it  is  necessary  that  the  principal  have  a 
cause  of  action  against  them,  or  the  trustees  must  have  personal 
chattels  in  possession,  belonging  to  the  principal,  capable  of  being 
seized  and  sold  upon  execution.  Negotiable  notes  are  not  such  chat- 
tels. The  defendant  Weeks  had  no  cause  of  action  against  these  trus- 
tees on  account  of  the  notes,  until  a  demand  by  him,  and  a  refusal  on 
their  part  to  deliver  them.  If  such  demand  and  refusal  had  taken 
place,  they  would  have  been  chargeable.  As  the  facts  are  upon  this 
disclosure,  they  must  be  discharged.^ 

1  The  statement  of  facts  has  been  slightly  abbreviated.  —  Ed. 
•2  Jones  V.  Norris,  2  Ala.  620;  Marston  o.  Carr,  16  Ala.  325;  Pearce  v.  Shorter, 
50  Ala.  818;  Fitch  v.  Waite,  5  Conn.  117;  Grosvenor  v.  Farmers'  Bank,  13  Conn. 
104;  Wilson  v.  Albright,  2  Greene,  125;  Rundlet  v.  Jordan,  3  Greenl.  47;  Clark  v. 
Viles,  82  Me.  32 ;  Smith  v.  Kennebec  K.  R.,  45  Me.  547 ;  Skowhegan  Bankr.  Farrar, 
46  Me.  293  ;  Bowker  v.  Hill,  60  Me.  172;  Perry  v.  Coates,  9  Mass.  637;  Lupton  v. 
Cutter,  8  Pick.  298  ;  Lane  v.  Felt,  7  Gray,  491 ;  Hancock  v.  Colyer,  99  Mass.  187  ; 
Knight  u.  Bowley,  117  Mass.  551;  New  Hampshire  Co.  v.  Piatt,  5  N.  H.  193; 
Fletcher  u.  Fletcher,  7  N.  H.  452  ;  Moore  v.  Pillow,  8  Humph.  448;  Price  v.  Brady, 
21  Tex.  614  ;  Taylor  ;;.  Gillean,  23  Tex.  608  ;  Tirrell  v.  Canada,  25  Tex.  465  ;  Elli- 
son V.  Tuttle,  2U  Tex.  283;  Scotield  o.  White,  29  Vt.  330;.  Van  Amee  ,j.  Jackson, 
36  Vt.  173 ;  Fuller  r.  Jewett,  37  Vt.  473,  accord. 
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Sheets  v.  Culr.er,  14  La.  449;  Erwin  v.  Commercial  Bank,  3  La.  An.  186;  Minn. 
Stat,  ^.  66,  §  155;  Gafeney  v.  Bradford,  2  Bail.  441,  contra. 

Bank-notes,  however,  may  be  taken  on  trustee  or  garnishee  process,  like  ordinary 
chattels.  Morrill  v.  Brown,  15  Pick.  173;  Wildes  v.  Nahant  Bank,  20  Pick.  352 
(semhie) ;  Lorejoy  v.  Lee,  35  Vt.  430. 

A  consequence  of  holding  that  bills  and  notes  are  not  goods  and  chattels  of  the 
holder  so  as  to  be  reached  by  trustee  or  garnishee  process  against  one  in  whose 
possession  they  are,  is,  that  the  property  held  by  the  principal  debtor  in  the  form  of 
negotiable  paper  is  practically  always  beyond  the  reach  of  a  creditor  until  after  the 
paper  has  become  due. 

For  although  attempts  may  tie  made  to  charge  the  maker  of  negotiable  paper  as 
trustee  or  garnishee  of  tlie  holder,  such  attempts  must  prove  almost  uniformly  fruit- 
less, it  being  held  in  some  jurisdictions  that  trustee  or  garnishee  process  cannot  be 
served  upon  the  maker  of  negotiable  paper  before  its  maturity.  Gregory  v.  Higgins, 
10  Cal.  339  (semhie) ;  Code  of  Iowa,  §  2990;  Sheets  v.  Culver,  14  La.  449;  Kimball  v. 
Plant,  14  La.  511 ;  Denliam  v.  Pogue,  20  La.  An.  195;  Maine  Rev.  Stat.  u.  86,  §  55; 
Marrett  v.  Equitable  Ins.  Co.,  54  Me.  537 ;  Mass.  Gen.  Stat.  c.  142,  §  31 ;  Greer  v. 
Powell,  1  Bush,  489;  Littlefleld  v.  Hodge,  6  Mich.  826;  Hubbard  v.  Williams, 
1  Minn.  54;  Minn.  Stats,  c.  66,  §  153;  Gaffney  v.  Bradford,  2  Bail.  441  ;  Dane  v. 
Pawlette,  3  Wis.  300. 

And  in  other  jurisdictions,  that  although  the  process  may  be  served  before  the 
maturity  of  the  paper,  yet  judgment  cannot  be  given  unless  it  be  shown  that  the 
principal  debtor  continues  to  be  the  holder  until  after  maturity,  or  unless  it  be 
shown  that  the  actual  liolder  has  acquired  the  paper  from  the  principal  debtor  with 
knowledge  of  the  service  of  the  trustee  or  garnishee  process.  Mills  u.  Stewart, 
12  Ala.  90  [semhie]  ;  Hall  e.  Baldwin,  31  Ala.  509  (semUe) ;  Leslie  v.  Merrill,  58  Ala. 
822;  Enos  v.  Tuttle,  3  Conn.  27  ;  Culver  v.  Parish,  21  Conn.  408;  Mims  u.  West, 
88  Ga.  18;  Burton  v.  Wynne,  55  Ga.  615  ;  111.  Bev.  Stat.  c.  62,  §  15;  Junction  Co,  v. 
Clenoay,  13  Ind.  161 ;  Cleneay  v.  Junction  Co.,  26  Ind.  375  ;  King  v.  Vance,  46  Ind. 
246  ;  McNeill  v.  Koache,  49  Miss.  436 ;  1  Wag.  Mo.  Stats.  664  (c.  65,  §  3)  ;  Clough  v. 
Buck,  6  Neb.  343;  Myers  v.  Beeman,  9  Ired.  116;  Ormond  u.  Moye,  11  Ired.  564; 
Shuler  v.  Bryson,  65  N.  C.  201 ;  Ludlow  v.  Bingham,  4  Dall.  47  ;  Hill  v.  Kroft,  29  Pa. 
186;  Day  v.  Zimmerman,  68  Pa.  72;  Adams  o.  Avery,  2  Pittsb.  77;  Matheny  v. 
Hughes,  10  Heisk.  401 ;  Igleliart  v.  Moore,  21  Tex.  501 ;  Kapp  v.  Teel,  33  Tex.  811 ; 
Howe  V.  Ould,  28  Gratt.  1. 

By  statute  in  New  Hampshire  and  Vermont,  the  nature  of  negotiable  paper  is  so 
far  ignored  that  in  the  former  State  a  trustee  process  upon  the  maker  will  prevail 
against  a  subsequent  transfer  to  a  holder  for  value  without  notice.  Amoskeag 
Co.  a.  Gibbs,  28  N.  H.  316.  And  in  the  latter  State  such  process  will  prevail  against 
even  a  prior  transfer  to  an  innocent  liolder  for  value,  other  than  a  bank,  unless  the 
holder  gives  notice  of  the  transfer  to  the  maker  before  the  service  of  tlie  process. 
Kimball  v.  Gay,  16  Vt.  131;  Barney  v.  Douglass,  19  Vt.  98;  Peek  v.  Walton,  25 
Vt.  33.  In  Arkansas  and  Maryland,  a  rule  similar  to  that  of  Vermont  was  adopted 
without  the  aid  of  a  statute.  Collier  v.  Hershey,  21  Ark.  482 ;  Steuart  v.  West,  1  Har. 
&  J.  636  ;  Somerville  v.  Brown,  5  Gill,  399. 

Where,  by  the  law  of  the  place  of  making,  a  purchaser  for  value  without  notice 
takes  negotiable  paper  subject  to  the  lien  of  a  creditor  in  tlie  garnishee  process 
against  the  maker,  while  by  the  law  of  the  place  of  transfer  such  holder  acquires  an 
unincumbered  title  to  the  paper,  the  law  of  the  place  of  making  governs.  Hull  v, 
Blake,  13  Mass  153;  Meriam  v.  RundJett,  13  Pick.  511,  515  [semhie) ;  Simon  v.  Huot, 
8  Hun,  378;  Emerson  v.  Petridge,  27  Vt.  8 ;  Worden  o.  Nourse,  36  Vt.  756.  Cont 
Clark  V.  Conn   Co  ,  35  Conn.  303;  Smith  v.  Blatchford,  2  Ind.  184.  — Ed. 
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HANDY  V.  DOBBIN. 
In  the  Supreme  Cottet  of  Judicatuee,  New  Yoek,  Mat,  1815. 

[Reported  in  12  Johnson,  220.] 

In  ei-ror,  on  certiorari,  from  a  justice's  court.  Dobbin  sued  out  of 
the  justice's  court  an  attachment,  under  the  23d  section  of  the  twenty- 
five  dollar  act  (1  R.  L.  398),  against  the  goods  and  chattels  of  Handy, 
due  proof  having  been  given  that  he  had  absconded.  The  constable 
returned  that  he  had  attached  two  five-dollar  bank-bills  of  the  goods 
of  Handy.  The  justice  gave  judgment  for  the  plaintiff  below.  The 
only  error  relied  on  was  that  these  bills  were  not  liable  to  be 
attached. 

Spencee,  J.,  delivered  the  opinion  of  the  court.  There  can  be  no 
doubt  that  the  constable,  under  the  attachment,  could  take  any  goods 
and  chattels  which  could  be  levied  on  by  execution.  The  authority 
in  both  cases  is  the  same.  Bank-bills  are  treated,  civiliter,  as  money: 
a  tender  in  them  is  good,  unless  it  be  specially  objected  to  at  the  time. 
The  question,  then,  is  narrowed  to  this  :  Cmi  money  be  levied  on  by  an 
execution  ?  This  court,  in  Williams  v.  Rodgers,^  intimated  strongly 
their  concurrence  in  the  decision  of  the  Supreme  Court  of  the  United 
States  on  this  point.  In  that  case  (1  Cranoh,  133),  all  the  cases  on 
the  point  were  reviewed,  and  it  was  held  that  money  could  be  levied 
on.  We  now  fully  concur  in  the  doctrine  there  advanced  :  we  per- 
ceive no  objection  in  principle  why  money  should  not  be  taken  in 
execution.  It  is  the  goods  and  chattels  of  the  party;  and  it  appears 
to  us  to  comport  with  good  policy  as  well  as  justice  to  subject  every 
thing  of  a  tangible  nature,  excepting  such  things  as  the  humanity  of 
the  law  preserves  to  a  debtor,  and  mere  choses  in  action  to  the  satis- 
faction of  the  debtor's  debts.  Jitdgment  affirmed? 

1  5  Johns.  167. 

2  State  V.  Taylor,  56  Mo.  495 ;  Spencer  v.  Blaisdell,  4  N.  H.  198 ;  Crane  v.  Freese, 

1  Harr.   305;  Holmes  o.  Nuncaster,  12  Johns.  395;  Prentiss  v.  Bliss,  4  Vt.   613, 
accord. 

Knight  V.  Criddle,  9  East,  48,  contra. 

But,  at  common  law,  bonds,  bills  of  exchange,  and  promissory  notes  other  than 
bank-notes  could  not  be  taken  on  execution.  Byles,  Bills,  11th  ed.  3  ;  Edwards  v. 
Young,  IIQ.B.  33,  38;  Field  «.  Lawson,  5  Ark.  .376;  McGehee  v.  Cherry,  6  Ga.  550; 
McClelland  o.  Hubbard,  2  Blackf.  361 ;  Johnson  v.  Crawford,  6  Blackf.  877;  Smith 
V.  Kennebec  R.R.,  45  Me.  547 ;  Ingalls  v.  Lord,  1  Cow.  240 ;  Rhoads  v.  Megonigal, 

2  Ban,  38 ;  Moore  ,;.  Pillow,  3  Humph.  448 ;  Ellison  v.  Tuttle,  26  Tex.  283.    In 
Edwards  v.  Cooper,  supra,  Lord  Denman  said,  p.  38:  "Bills  of  exchange  were  always 
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SOLOMON  T.  BRIDGES,  Plaintiff  in  Eeeob,  v.  THE  MAYOR 
AND  COUNCIL  OP  GRIFFIN,  Defendant  in  Ekeok. 

In  the  Supbeme  Oouet,  Geoegia,  August  Teem,  1861. 

[Reported  in  33  Georgia  Reports,  113.] 

By  the  Coukt,  Lton,  J.,  delivering  the  opinion.^  We  think  that 
the  court  below  should  have  sustained  the  certiorari.  The  tax  assessed 
by  the  Mayor  and  City  Council  of  Griffin  on  the  amount  of  solvent 
notes  returned  by  the  plaintiff  in  error,  on  persons  residing  out  of  the 
city  of  Griffin,  was  not  authorized  by  the  charter  of  the  city,  and  was, 
therefore,  illegal.  By  the  charter,  the  Mayor  and  City  Council  can 
only  levy  and  collect  a  tax  on  that  property  which  is  within  the  city. 
It  is  true,  that  debts,  due  by  note,  on  account,  or  otherwise,  is  prop- 
erty within  the  sense  of  that  charter,  and  of  the  general  statutes  of 
the  State ;  but  unless  the  persons  who  owe  the  debts  reside  in  Griffin, 
they  are  not  property  within  the  city.  The  fact  that  the  owner  of 
these  debts  resides  in  the  city,  and  has  the  notes  there,  does  not  alter 
the  fact.  The  notes  are  but  the  evidences  of  the  debt,  while  the  debt 
itself  is  out  of  the  city,  as  a  man's  title-deeds  or  bill  of  sale  are  the 
evidence  of  the  owner's  right  of  property  in  his  land  and  negroes ; 
and  it  would  never  be  thought  that  land  and  negroes,  out  of  the  city, 
would  be  liable  to  the  city  taxes  because  the  owner  resided  in  the  city, 
and  kept  his  title-deeds  there. 

Let  the  judgment  be  reversed.^ 

chattels,  though  not  liable  to  be  taken  in  execution  till  after  Stat.  1  &  2  Vict.  c.  110. 
By  this  statute,  money,  bank-notes,  checks,  bills,  and  promissory  notes,  with  all  secu- 
rities for  money,  may  be  seized  under  a  writ  of  Jieri  facias."  Similar  legislation  has 
taken  place  in  many  of  the  States  of  this  country.  See  also  Pelham  v.  Way,  15 
Wall.  196 ;  Brown  v.  Kennedy,  15  Wall.  591,  for  decisions  under  the  Act  of  Con- 
gress, July  17,  1862,  relating  to  the  confiscation  of  the  property  of  rebels.  — Ed. 

'  The  facts  of  the  case  sufficiently  appear  in  this  opinion.  —  Ed. 

2  People  V.  Home  Co.,  29  Cal.  533  ;  Wilcox  v.  Ellis,  14  Kas.  588 ;  State  v.  St.  Louis, 
47  Mo.  594;  British  Co.  v.  Commissioners,  1  Keyes,  303  ;  Maltby  v.  Beading  R.  R., 
52  Pa.  140;  Susquehannah  Co.  v.  Commonwealth,  72  Pa.  72  ;  Catlin  v.  Hull,  21  Vt. 
152,  accord. 

In  State  v.  Howard  Co.,  69  Mo.  454,  it  was  held,  and  in  the  first  four  cases  above 
cited,  as  also  in  State  Tax  on  Foreign  Bonds,  15  Wall.  300,  323,  324,  and  People  v. 
Trustees,  48  N.  Y.  390,  397,  it  was  stated  extra-judicially,  that  the  holder's  property 
in  a  bill  or  note  is  properly  taxable  only  at  the  place  where  the  instrument  itself  is, 
regardless  of  the  residence  of  the  holder  or  debtor.  See,  also.  People  v.  Commis- 
sioners, 4  Hun,  595. 

In  Hunter  v.  Supervisors,  33  Iowa,  376 ;  Johnson  u.  City  Council,  2  Oreg.  327 ; 
3  Oreg.  13,  h.  c,  it  was  held  that  the  property  in  a  bill  or  note  should  be  taxed  at  the 
residence  of  the  holder.     See,  also.  City  Council  v.  Dunbar,  50  Ga.  387.  —  Ed. 


706  SHELDON    V.    PARKER.  [CHAP. 


VIII. 


ALBERT  B.   SHELDON,  Appellant,   v.  JOHlSr    L.    PARKER, 

Respondent. 

In  the  Supeeme  Couet,  New  York,  Januaet  Teem,  1875. 

[  Reported  in  3  Hun,  498.] 

Appeal  from  a  judgment  of  the  County  Court,  in  favor  of  the 
defendant,  entered  upon  the  trial  of  this  action  by  the  court  without 
a  jury. 

This  action  was  brought  to  recover  the  amount  of  a  promissory 
note.  It  was  commenced  in  a  justice  court,  where  a  judgment  was 
rendered  in  favor  of  the  plaintiff,  for  ninety-two  dollars,  damages  and 
costs,  from  which  an  appeal  was  duly  taken  to  the  County  Court,  where 
the  cause  was  retried  by  the  court  without  a  jury.  The  note  was 
given  for  eighty-seven  dollars,  dated  December  1st,  1871,  and  was 
payable  to  Samuel  F.  Hawley  or  order,  four  months  from  date,  and 
was  duly  transferred  by  Hawley  to  the  jjlaintiff,  for  a  valuable  consid- 
eration, before  maturity. 

The  judge  who  tried  the  cause  found  that,  on  the  22d  day  of  March, 
1871,  and  before  the  maturity  of  said  note,  the  payee  agreed  in  writ- 
ing to  sell  and  assign  said  note  to  Hiram  Parker,  and  the  said  Hiram 
Parker  agreed  to  purchase  the  same  for  fifty  cents  on  the  dollar ; 
that  before  and  at  the  time  of  the  indorsement  and  delivery  of 
said  note  to  the -plaintiff,  the  said  plaintiff  well  knew  of  the  agree- 
ment for  the  sale  and  transfer  of  said  note  by  said  Hawley  to  the  said 
Hiram  Parker.  The  judge  held  that  said  plaintiff  was  not  a  bona  fide 
holder  of  the  note,  and  the  indorsement  and  delivery  to  him  passed 
no  title;  that  the  title  to  said  note  passed  to  said  Parker  upon  the 
execution  of  the  agreement  of  Hawley  to  sell  the  same  to  him,  and 
that  such  agreement  operated  as  a  present  sale  of  said  note.  He  dis- 
missed the  complaint,  and  directed  judgment  for  the  defendant  accord- 
ingly, which  was  duly  perfected,  and  the  plaintiff  thereupon  appealed 
to  this  court. 

Levi  Srown,  for  the  appellant. 

Ij.  JB.  Sessions,  for  the  respondent. 

E.  Darwin  Smith,  J.  The  judgment  rendered  by  the  county 
judge,  we  think,  was  not  erroneous.  The  contract  of  sale  of  said  note 
to  Hiram  Parker  was  complete,  —  was  in  writing,  and  binding  upon 
the  parties,  and  not  affected  by  the  Statute  of  Frauds. 

It  is  quite  clear  by  the  laws  of  England  that  the  sale  of  a  specific 
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chattel  passes  tlie  property  therein  to  the  vendee  without  delivery .^ 
In  Gilmore  v.  Supple,^  Sir  Cresswell  Cresswell,  in  giving  the  opin- 
ion of  the  court,  said  that,  "by  the  laws  of  England,  by  a  contract 
for  the  sale  of  specific,  ascertained  goods,  the  property  immediately 
vests  in  the  buyer,  and  a  right  to  the  price  in  the  seller,  unless  it  can 
be  shown  that  such  was  not  the  intention  of  the  parties." 

By  the  Statute  of  Frauds,  a  contract  for  the  sale  of  goods  and  chat- 
tels exceeding  fifty  dollars,  valid  at  common  law,  is  declared  invalid, 
without  delivery  and  acceptance,  or  payment  of  the  whole  or  some 
part  of  the  purchase-money,  unless  it  is  in  writing."  Shindler  v.  Hous- 
ton.* In  this  case,  the  contract  was  for  the  sale  of  a  specific  article : 
nothing  was  to  be  done  to  perfect  it  before  delivery.  The  vendor  was 
entitled  to  the  price,  and  the  vendee  to  the  delivery  of  the  note.  It 
was  a  case  of  perfect  bargain  and  sale  at  common  law,  and  the  title 
passed  to  the  vendee.  The  plaintifl^,  as  held  by  the  judge,  acquired 
no  title  to  the  note.  Hawley  had  no  title  to  it  to  sell ;  and  the  plain- 
tiff, having  full  knowledge  of  the  facts,  could  acquire  none. 

The  judgment  was  correct,  and  should  be  aflBrmed. 

Judgment  affirmed} 

1  1  Chitty  on  Contracts,  11th  Am.  ed.  518 ;  2  Story  on  Contracts,  §  1018 ;  Benjamin 
on  Sales,  Book  2,  e.  11,  p.  226  (2d  ed.). 

2  2  Moore's  Priry  Council  Cases,  556. 

°  Bills  and  notes  have  been  held  to  be  "  goods,  wares,  or  merchandise  "  within  the 
Statute  of  Frauds.  Baldwin  v.  Williams,  3  Met.  365 ;  Somerby  v.  Buntin,  118  Mass. 
279. 

Bills  and  notes  are  "  goods  and  chattels "  within  the  statute  of  James  (21  Jao. 
c.  19).     Hornblower  v.  Proud,  2  B.  &  Al.  327,  834. 

So  also  a  fraudulent  delivery  of  a  bill  or  note  is  an  act  of  bankruptcy  within  12 
&  13  Vict.  c.  106,  §  67,  and  6  Geo.  IV.  c.  16,  §  3,  relating  to  fraudulent  delivery  of 
"  goods  and  chattels."  Gumming  v.  Baily,  6  Bing.  371 ;  Edwards  v.  Cooper,  11  Q.  B. 
33.  — Ed. 

*  2  Comst.  261. 

'  Nininger  v.  Banning,  7  Minn.  274,  accord.  —  Ed. 
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SECTION  VI. 

A  Bill  and  Note,  like  a  Bond,  may  take  effect,  by  Relation,  after 
the  Death  of  the  Contracting  Party. 

JANE  I.  DEAN  v.  WILLIAM  W.  CARRUTH,  Administeatoe. 

In  the  Supeemb  Judicial  Couet,  Massachusetts,  October 
Teem,  1871. 

[Repmied  in  108  Massachusetts  Reports,  242.] 

CoNTEACT,  brought  November  25,  1870,  against  the  administrator 
of  the  estate  of  Samuel  C.  West,  on  the  following  promissory  note 
made  to  the  plaintiff  by  the  intestate  :  — 

"  Taunton,  August  15,  1857. 
"  For  value  received  I  promise  to  pay  Mrs.  Jane  I.  Baylies  five  hun- 
dred dollars  on  demand.  Samuel  C.  West. 
"Witness:  A.  E.  Swasbt." 

The  answer  alleged  that  the  note  was  void  for  want  of  considera- 
tion. 

At  the  trial  in  the  Superior  Court  before  Scudder,  J.,  the  plaintiff 
produced  the  note,  and  the  defendant  admitted  that  it  was  in  fact 
signed  and  witnessed  as  it  purported  to  be  :  whereupon  the  plaintiff 
rested  her  case. 

The  defendant  then  put  in  evidence  certain  interrogatories  to  the 
plaintiff,  and  her  answers  thereto,  by  which  it  appeared  that  the 
plaintiff's  maiden  name  was  Richmond;  that  before  1847  she  was 
married  to  Alfred  Baylies,  who  died  in  that  year,  and  in  1867  she 
was  married  to  her  present  husband,  Gains  Dean  ;  that  West  was  never 
married,  and  died  in  1869;  that  during  the  plaintiff 's  widowhood  she 
followed  the  occupation  of  a  needlewoman,  and  lived  in  Taunton, 
where  West  also  resided  part  of  the  time ;  that  she  had  known  West 
all  her  life,  and  was  connected  with  him  by  marriage,  her  father,  after 
a  previous  marriage  of  which  she  was  the  issue,  having  married  West's 
sister  ;  that,  at  or  about  the  time  of  the  date  of  the  note.  Swasey 
(the  witness  of  the  note)  handed  her  a  sealed  envelope,  on  the  out- 
side of  which  was  written  :  "  Mrs.  Jane  I.  Baylies.  I  do  not  wish  you 
to  open  this  until  my  decease.  S.  C.  W. ;"  that  she  opened  the  envel- 
ope for  the  first  time  after  West's  death,  and  found  therein  a  piece  of 
paper,  on  the  upper  part  of  which  the  note  was  written,  and  on  the 
lower  part  these  words:   "August  15,  1857.      Dear  Jane,  —  Please 
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accept  the  above  from  your  true  friend,  S.  C.  W. ; "  and  that  she  gave 
notice  of  the  note  to  West's  administrator,  immediately  after  his 
appointment. 

It  further  appeared  by  the  interrogatories  and  answers  that  during 
a  portion  of  the  time  while  West  resided  at  Taunton  he  employed  the 
plaintiff  to  make  his  underclothes  and  mend  his  clothes*  and  she  did 
so;  that  he  boarded  there  at  a  hotel,  but  frequently  took  meals  at  the 
plaintiff's  house,  prepared  by  her,  and  for  seven  years  was  accustomed 
to  eat  supper  there  on  Sundays ;  that  he  came  to  her  house  almost 
every  evening  for  an  hour  or  two,  and  played  with  her  children ;  that 
he  occasionally  gave  her  children  small  sums  of  money  for  services 
done  for  him,  as,  for  instance,  to  her  two  boys  five  cents  each  on  Sun- 
day evenings  for  coming  for  him  to  go  to  her  house  to  supper ;  that 
he  occasionally  made  gifts  of  small  value  to  the  plaintiff,  as,  for  instance, 
of  a  coal-scuttle  and  a  picture  of  Faith,  the  former  at  Christmas ;  and 
that  he  always  paid  her  for  the  underclothes  which  she  made  for  him ; 
but  the  plaintiff  was  unable,  after  such  a  lapse  of  time,  to  state  the 
times  or  amounts  of  such  payments.  It  did  not  distinctly  appear  by 
them  what  part  of  the  period  between  the  death  of  the  plaintifi''s 
first  husband  in  1847  and  her  second  marriage  in  1867  was  covered  by 
West's  residence  in  Taunton,  nor  what  relation  in  time  the  date  of  the 
promissory  note  bore  to  that  residence,  or  to  the  services  rendered  by 
her  to  him ;  and  it  appeared  that  West  died  in  a  lunatic  hospital  in 
South  Boston. 

The  plaintiff  then  called  a  witness  to  the  fact  that  West  had  no  rela- 
tives by  blood  in  Taunton,  nor  any  connection  by  marriage  there 
nearer  than  the  plaintiff ;  and  this  closed  the  evidence. 

The  defendant  thereupon  requested  the  following  among  other 
rulings  :  "  That,  upon  the  whole  evidence,  the  plaintiff  cannot  maintain 
this  action,  because  the  evidence  shows  that  the  note  was  given  as  a 
gift  to  the  plaintiff ;  and  there  was  no  valuable  consideration  therefor." 

The  judge  refused  so  to  rule,  and  submitted  the  case  to  the  jury, 
who  returned  a  verdict  for  the  plaintiff ;  and  the  defendant  alleged 
exceptions.  The  interrogatories  and  answers,  of  which  the  substance 
is  given  above,  were  annexed  in  full  to  the  bill  of  exceptions. 

R.  D.  Smith  &  W.  W.  Carruth,  for  the  defendant. 

C.  I.  Reed  {J.  H.  Dean  with  him),  for  the  plaintiff. 

Colt,  J.  All  the  evidence  upon  which  this  case  was  submitted  to 
the  jury  is  reported.  The  court  was  asked  to  rule  at  the  trial,  as 
matter  of  law,  that  the  plaintiff  could  not  maintain  the  action  upon 
this  evidence,  on  the  ground  that  no  consideration  was  shown  for  the 
note  declared  on;  and  exception  is  taken  to  the  refusal  so  to  rule. 
Under  instructions  which  were  not  otherwise  objected  to,  the  jury 
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found  for  the  plaintiff ;  and  the  verdict  must  stand,  unless  we  can  say, 
as  matter  of  law,  that  there  was  no  evidence  in  the  case  to  warrant  it. 

The  weight  or  sufficiency  of  the  evidence  is  not  here  to  be  consid- 
ered as  upon  a  motion  for  a  new  trial.  The  question,  upon  exceptions 
so  taken,  is  whether  there  is  any  evidence,  however  slight,  upon  which 
a  verdict  could  be  legally  rendered  for  the  plaintiff.  If  there  is,  it  is 
enough,  although  contradicted  and  apparently  controlled  by  the  other 
evidence  in  the  case.     Forsyth  v.  Hooper,^  Bobbins  v.  Potter.^ 

In  an  action  upon  a  promissory  note,  whether  negotiable  or  not,  the 
plaintiff  sustains  the  burden  of  proof  by  producing  the  note  and  prov- 
ing its  execution.  It  is  evidence,  under  the  hand  of  the  promisor,  of 
a  contract  made  upon  a  good  consideration,  even  if  the  words  "  value 
received  "  are  omitted.     Townsend  v.  Derby ,'*  Burnham  v.  Allen.* 

In  the  opinion  of  the  court,  the  evidence  thus  afforded  in  the  case 
at  bar,  by  the  production  of  the  note,  is  not  defeated  in  its  effect  by  the 
words,  "  Dear  Jane,  —  Please  accept  the  above  from  your  true  friend, 
S.  C.  W.,"  which  were  written  upon  the  lower  part  of  the  paper  upon 
which  the  note  was  written.  We  cannot  say,  as  matter  of  law,  that 
these  words  show  the  note  to  have  been  only  a  gift.  They  are  consist- 
ent with  a  purpose  to  make  it  a  more  liberal  compensation  for  services 
rendered  than  the  plaintiff  had  expected,  or  a  desire  on  the  part  of  the 
maker  to  have  it  accepted  instead  of  the  money.  Nor  is  the  request, 
indorsed  upon  the  envelope  in  which  the  note  was  sent,  that  it  should 
not  be  opened  until  the  maker's  decease,  decisive  upon  the  question 
whether  there  was  a  valuable  consideration.  Nor  do  these  memo- 
randa, with  the  note  so  delivered,  constituting  one  transaction  and 
construed  together,  as  a  matter  of  legal  intepretation  signify  that  the 
note  was  a  mere  gift. 

The  other  evidence  upon  which  the  defendant  relies  is  found  in  the 
plaintiff 's  answers  to  interrogatories  filed  and  put  into  the  case  by  the 
defendant.  In  these  interrogatories,  she  is  not  directly  asked  as  to 
the  consideration,  but  is  inquired  of  as  to  her  relations  with  the  defend- 
ant's intestate  during  his  life,  which  are  gone  into  with  some  detail ; 
and  from  her  answers  no  doubt  there  is  room  for  argument  that  the 
note  was  a  mere  gift.  On  the  other  hand,  there  are  statements  from 
which  it  may  be  inferred  that  some  of  the  work,  done  by  her  at  his 
request,  was  never  paid  for  in  any  other  way.  If  the  jury  were  satis- 
fied, upon  the  whole  case,  including  the  note  itself,  that  it  was  given  in 
payment  for  services  rendered,  however  disproportioned  in  value,  then 
their  verdict  was  right.^     Inadequacy  of  consideration,  without  fraud, 

1  11  Allen,  419.  ^  98  Mass.  532.  8  3  Met.  363.  4  1  Gray,  496. 

5  Worth  V.  Case,  42  N.  Y.  362  ;  Earl  v.  Peck,  64  N.  Y.  596,  accord. 
See  Canfield  0.  Ives,  18  Pick.  253.  —Ed. 
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is  no  defence.     There  was  no  error  in  declining  to  give  the  instruc- 
tion asked.  Exceptions  overruled} 

1  In  Worth  v.  Case,  42  N.  Y.  362,  the  maker  of  a  note  placed  it  in  a  sealed  envel- 
ope, upon  which  was  written,  "  Mary  C.  Worth,  this  is  not  to  be  unsealed  while  I 
live,  and  returned  to  me  any  time  I  may  wish  it.  T.  B.  Worth,"  and  delivered  the 
envelope  to  the  plaintiff,  who  did  not  open  it  until  after  the  death  of  the  maker.  It 
was  held  that  the  plaintiff  might  maintain  an  action  upon  the  note  against  the  exec- 
utors of  the  maker.  Toster,  J.,  delivering  the  opinion  of  the  majority  of  the  court, 
said,  p.  367  :  — 

"  There  is  no  doubt  that  a  delivery  of  a  deed  or  note,  or  other  obligation,  to  one 
person  in  favor  of,  and  for  the  benefit  of  another,  constitutes  a  valid  and  binding 
delivery  as  against  the  party  who  delivers  it,  whether  the  party  in  whose  favor  it  is 
delivered  is  owner  of  it  or  not ;  and,  for  the  purpose  of  protecting  his  interests,  the 
law  holds  the  party  receiving  the  delivery  as  his  trustee,  and  makes  his  acceptance 
of  it  the  acceptance  of  the  beneficiary.  And  this,  too,  whether  the  person  receiving 
the  delivery  knows  the  contents  of  the  instrument  or  not,  and  whether  he  does  any 
thing  more  than  merely  receive  it  or  not.  And  yet,  where  the  person  in  whose 
favor  the  instrument  is  executed  will  be  injured  by  the  acceptance  of  it,  the  deliv- 
ery to  such  third  person  does  not  bind  him,  unless  he  authorized  such  acceptance  or 
adopts  it  by  some  subsequent  act. 

"  The  same  is  the  case  with  an  instrument  executed  and  delivered  personally  to  an 
idiot  or  lunatic.  If  beneficial  to  him,  the  party  executing  it  is  bound  by  it,  and  the 
idiot  or  lunatic  is  entitled  to  its  benefits  ;  but,  if  against  his  interests,  he  is  not  bound, 
although  he  has  received  the  delivery.  In  these  cases,  the  delivery  is  held  good, 
though  the  grantee  or  obligee  really  had  nothing  to  do  with  the  transaction,  in  order 
to  carry  out  the  intent  of  the  party  who  executed  the  instrument,  and  for  the  benefit 
of  the  party  for  whose  benefit  it  was  delivered,  and  constitutes  an  acceptance  on  his 
part,  when  for  his  interest  to  do  so,  and  not  when  otherwise. 

"  Upon  what  principle  is  it,  then,  that  a  direct  delivery  of  an  obligation  to  the 
obligee  himself,  and  a  reception  thereof  by  him,  does  not  constitute  an  acceptance, 
if  the  contents  of  the  instrument  delivered  are  not  at  the  time  known  to  him  ? 

"And  why  may  not  a  party  deliver  an  instrument,  the  contents  of  which  are  not 
known  to  the  party  receiving  it,  with  the  like  effect  as  if  it  were,  without  his  knowl- 
edge, delivered  for  his  benefit  to  some  third  person  for  him  ? 

"  Or  suppose  that  on  the  30th  day  of  January,  1864,  Theron  B.  Worth  had  been 
indebted  to  the  plaintiff  in  the  exact  sum  of  $10,000 ;  and  had  on  that  day  delivered 
the  note  in  question  precisely  as  he  did ;  and  it  had  remained  in  the  possession  of  the 
plaintiff  as  it  did,  till  his  death,  is  it  possible  that  the  plaintiff  could  not  maintain  an 
action  on  the  note,  and  that  she  would  have  been  compelled  to  count  on  the  original 
indebtedness  1  To  my  mind,  the  delivery  and  acceptance  were  more  complete  than 
in  any  of  the  other  cases  to  which  I  have  alluded." 

A  note  delivered  as  an  escrow  takes  effect  immediately  upon  the  performance  of 
the  condition  of  the  escrow,  without  a  subsequent  delivery  to  the  payee.  Couch  u. 
Meeker,  2  Conn.  302 ;  Taylor  u.  Thomas,  13  Kas.  217.  See  Walsh  v.  Kenedy,  9 
PhUa.  178.  —  Ed. 
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SECTION   VII. 

A  Party  to  a  Bill  or  Note  is  not  a  Gruarantor  within  the  Statute 

of  Frauds. 

O'DONNELL  v.  SMITH. 
Isr  THE  CouET  oy  Common  Pleas,  New  Yoek,  Mat,  1853. 

[Reported  in  2  E.  D.  Smith,  124.] 

AppBAii  by  the  defendant  from  one  of  the  district  courts. 
Bt  the  Court,  Woodruff,  J.     This  action  is  brought  upon   a 
promise  in  writing,  made  by  the  defendant,  in  substance  as  follows  :  — 

"  Nov.  14th,  1851. 
"  Mr.  Peter  Smith,  bo't  of  J.  O'Donnell, 
"  Nov.  14th  and  Nov.  11th.  (Specifying  items.)  $37.70." 

Underneath  which  was  a  request,  signed  by  the  debtor,  Peter  Smith, 
to  pay  the  above  and  charge  to  his  account,  to  which  was  added :  — 
"  I  promise  to  pay  the  above  on  or  before  Saturday,  22d  Nov.,  1851. 
(Signed)  "  T.  W.  Smith." 

The  plaintiff  proved  on  the  trial,  by  the  drawer  of  the  order,  Petei 
Smith,  that  he  drew  the  order  upon  the  defendant,  and  that  the  signa- 
ture to  the  promise  thereunder  written  was  in  the  defendant's  hand- 
writing; and  the  justice  rendered  judgment  for  the  plaintiff.  The 
defendant  appeals. 

The  only  ground  of  appeal  assigned  by  the  appellant  —  and  to  which 
our  attention  is  now  directed  —  is  that  the  defendant's  promise  was  a 
promise  to  pay  Smith's  debt ;  and,  there  being  no  consideration  ex- 
pressed in  it,  it  is  void  by  the  Statute  of  Frauds.    2  Rev.  Stat.  136,  §  2. 

To  dispose  of  this  ground  of  appeal,  it  is  only  necessary  to  refer  to 
Leonard  v.  Mason,  in  which  a  parol  acceptance  of  an  order  written 
beneath  a  note,  in  this  language,  "  Please  pay  the  above  note,  and  hold 
it  against  me  in  our  settlement,"  was  held  to  constitute  a  valid  con- 
tract, on  the  ground  that  the  order  was,  in  legal  effect,  a  bill  of  ex- 
change, and  therefore  the  promise  to  pay  was  not  within  the  statute. 

The  above  order  must  therefore  be  deemed  a  bill  of  exchange,  and 
the  written  promise  of  the  defendant  is  a  sufficient  acceptance. 

The  judgment  must  he  affirmed,  with  costs.^ 

1  Jarvis  v.  Wilson,  46  Conn.  90 ;  Nelson  </.  First  Bank,  48  111.  36 ;  Laflin  c.  Sin- 
sheimer,  48  Md.  411 ;  Strohecker  «.  Cohen,  1  Speers,  349  ;  Fisher  u.  Beckwlth, 
19  Vt.  31,  accord. —  Ed. 
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CASEY  V.  BRABASON. 
In  the  Sotebme  Court,  Few  Yokk,  Special  Teem,  Apeil,  1860. 

[Reported  in  10  Abbotts'  Practice  Reports,  368.] 

Motion  for  a  new  trial. 

This  action  was  brought  upon  a  promissory  note,  in  the  words  and 
figures  following,  to  wit :  — 

"  $200. 

"  On  or  before  two  years,  we  jointly  and  severally  promise  to  pay  to 
Michael  Casey,  or  his  order,  the  sum  of  two  hundred  dollars.  Given 
under  our  hands, 

"January  8,  1856. 

(Signed)  "  Bernard  McCabe, 

"  Catholic  Pastor. 
"  Charles  J.  Brabason." 

The  defendant  alleged  in  his  answer  that  he  signed  the  note  as 
surety,  and  without  consideration. 

The  proof  showed  that  the  note  was  given  for  a  debt  of  McCabe's, 
and  that  the  defendant  signed  it  as  his  surety,  without  receiving  any 
consideration  therefor.  < 

The  defendant  insisted  that  he  was  not  liable  ;  but  the  judge  held 
otherwise,  and  directed  the  jury  to  find  for  the  plaintiff,  to  which 
decision  and  direction  the  defendant  excepted.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $229.10. 

The  action  was  tried  at  the  Chenango  circuit  in  February,  1860. 

Defendant  moved  for  a  new  trial  on  a  case  and  exceptions. 

The  other  points  in  the  case  need  not  be  stated,  as  they  were  not 
deemed  of  sufficient  importance  for  examination. 

Willianh  H.  Hyde,  for  plaintiff. 

Horace  Packer,  for  defendant. 

Balcom,  J.  The  instrument  in  question  is  a  valid  promissory  note ; 
although  it  does  not  contain  the  words  "  for  value  received,"  or  any 
words  tantamount  to  them.  Edwards  on  Bills  and  Promissory  Notes, 
56,  78 ;  1  Cow.  2d  ed.  163. 

The  defendant's  counsel  does  not  deny  but  that  McCabe  was  liable 
on  the  note ;  but  he  contends  that  the  defendant  is  not  liable  on  it, 
because  he  signed  it  as  surety,  and  did  not  receive  any  consideration 
therefor.  He  insists  that  the  Statute  of  Frauds  applies  to  the  case,  and 
exempts  the  defendant  from  the  payment  of  the  note.  The  statute  is 
that  "  every  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  "  shall  be  void,  unless  the  agreement  containing 
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such  promise,  or  some  note  or  memorandum  thereof  expressing  the 
consideration,  be  in  writing  and  subscribed  by  the  party  to  be  charged 
therewith.     2  Rev.  Stat.  1.35,  §  2. 

McCabe  owed  the  plaintiff  the  money  mentioned  in  the  note  ;  and 
the  defendant,  though  in  fact  a  mere  surety,  signed  the  note  as  princi- 
pal, with  McCabe.  The  note,  therefore,  was  not  a  special  promise  by 
the  defendant  to  answer  for  the  debt,  default,  or  miscarriage  of  Mc- 
Cabe. 

I  think  the  debt,  for  which  the  note  was  given,  a  sufficient  consid- 
eration to  uphold  the  note  against  the  defendant  as  well  as  McCabe. 
The  note,  on  its  face,  is  an  original  undertaking  of  both  of  them. 

If  the  defendant  had  indorsed  the  note  for  the  accommodation  of 
McCabe,  instead  of  signing  it  as  maker,  he  would  clearly  have  been 
liable  on  it,  if  it  had  been  duly  protested  for  non-payment ;  ^  and  I  am 
unable  to  see  why  he  is  not  liable  on  it  as  maker. 

I  am  of  the  opinion  that  the  Statute  of  Frauds  does  not  apply  to  the 
case,  and  that  the  jury  were  properly  directed  to  find  a  verdict  in  favor 
of  the  plaintiff  for  the  amount  of  the  note. 

The  point  that  the  defendant  supposed  he  was  only  signing  his  name 
to  the  note  as  a  witness  when  he  wrote  it  is  untenable ;  for  his  answer 
concedes  he  signed  it  as  surety. 

I  think  there  was  no  question  for  the  jury  upon  the  evidence  ;  and 
that  the  defendant's  motion  for  a  new  trial  should  be  denied,  with  $10 
costs.^ 

1  TurnbuU  v.  Trout,  1  Hall,  336;  Zellweger  v.  Cafie,  5  Duer,  87;  Nelson  v. 
Eichardson,  4  Sneed,  307,  accord.  —  Ed. 

2  Paul !;.  Stackhouse,  38  Pa.  302,  accord.  —Ed. 


CHAP.    IX.]  MAEZETTI   V.    WILLIAMS   ET   AL.  715 


CHAPTER    IX. 
CHECKS. 

MARZETTI  V.  WILLIAMS  and  Others. 
In  the  King's  Bench,  Novembee  18,  1830. 

[Reported  in  1  Barnewall  Sf  Adolphus,  415.] 

Declaration  stated  that  the  plaintiff,  long  before  and  at  the  time 
of  the  committing  of  the  grievances  thereinafter  mentioned,  was,  and 
from  thence  hitherto  had  been,  a  trader,  to  wit,  a  wine-merchant  and 
a  ship  and  insurance  agent,  and  the  trades  and  businesses  of  a  wine- 
merchant  and  ship  and  insurance  agent  used,  exercised,  and  carried  on, 
and  still  used,  &c.,  to  wit,  at  London.  That  the  defendants,  before 
and  at  the  time  of  committing  the  grievance  by  them  thereinafter  next 
mentioned,  were,  and  still  were,  bankers,  and  the  trade  and  business 
of  bankers  used,  exercised,  and  carried  on,  and  still  use(f,  <fcc.,  in  the 
city  of  London,  to  wit,  at,  &c. ;  and,  as  such  bankers,  had  been  used  to 
receive  and  take  into  their  charge  moneys,  bills,  notes,  and  other  secu- 
rities of  divers  persons,  customers  of  and  dealing  with  the  defendants 
in  the  way  of  their  trade  and  commerce  in  the  city  of  London.  That, 
by  the  usage  and  custom  of  trade  and  commerce  in  the  city  of  London, 
persons  being  bankers,  and  using  the  trade  and  business  of  bankers 
within  the  city  of  London,  and  receiving  into  their  care  and  custody 
the  moneys,  bills,  notes,  and  securities  of  persons  being  the  customers 
of  or  dealing  with  such  persons  as  bankers  as  aforesaid  in  the  way  of 
their  trade  and  business  of  bankers,  and  having  in  their  hands  cash 
balances  of  such  their  customers  and  persons  dealing  with  them  as 
aforesaid,  and  not  having  lent  or  advanced  money  to  discount  any 
bills  or  bill,  notes  or  note,  or  other  negotiable  securities,  or  made  any 
advances,  or  incurred  or  entered  into  any  engagements  or  contracts, 
or  incurred  or  subjected  themselves  to  any  liabilities  for  or  on  account 
of  such  their  customers  or  persons  dealing  with  them  as  bankers  as 
aforesaid,  nor  having  any  lien  or  claim  on  such  cash  balances,  were 
bound,  and  it  had  been  and  was  their  duty  as  bankers  as  aforesaid  to 
honor  and  pay  the  drafts  or  checks  of  such  their  customers  and  persons 
dealing  with  them,  duly  drawn  for  any  part  of  such  cash  balances,  when 
duly  presented  to  such  bankers  for  payment  by  any  person  or  persons 
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lawfully  entitled  to  recover  the  money  specified  in  such  drafts  or  checks. 
That  long  before,  and  at  the  time  of  committing  the  grievance  by  the 
defendants  thereinafter  next  mentioned,  plaintiff  was  a  customer  of 
and  dealt  with  the  defendants  in  the  way  of  their  said  trade  and  busi- 
ness of  bankers,  and  at  the  time  of  committing  the  grievance,  &c.,  had 
in  their  hands,  as  such  bankers  as  aforesaid,  a  large  cash  balance,  and 
much  more  than  sufficient  to  pay  and  discharge  the  money  specified  in 
the  draft  or  order  thereinafter  next  mentioned,  to  wit,  a  cash  balance  of 
£109  19s.  Qd.,  and  defendants  had  not  lent  or  advanced  to  the  plain- 
tiff any  money,  nor  discounted  any  bills  or  bill,  notes  or  note,  or  other 
negotiable  securities  for,  nor  made  any  advances,  nor  entered  into  any 
engagements  or  contracts,  or  incurred  or  subjected  themselves  to  any 
liabilities  for  or  on  account  of  the  plaintiff,  who  was  so  a  customer  of 
and  dealt  with  them  as  bankers  as  aforesaid ;  nor  had  they,  or  any  of 
them,  any  lien  or  claim  on  the  said  cash  balance  of  the  plaintiff  so  being 
in  their  hands  as  aforesaid.  That  whilst  such  cash  balance  was  in  the 
hands  of  the  defendants  as  his  bankers  as  aforesaid,  to  wit,  on  the  18th 
of  December,  1828,  to  wit,  at  London  aforesaid ;  the  plaintiff,  accord- 
ing to  the  usage  and  custom  of  merchants,  made  and  drew  his  certain 
draft  or  order  in  writing  for  the  payment  of  money  commonly  called  a 
check  on  a  banker,  bearing  date  the  day  and  year  last  aforesaid,  and 
then  and  there  directed  the  said  draft  or  order  to  the  defendants,  and 
thereby  required  them  to  pay  to  certain  persons  by  the  names,  style, 
&o.,  of  Sampson  &,  Hooper,  or  bearer,  £87  7s.  Gf?.,  the  said  sum  of 
£87  Is.  6d.,  specified  in  the  said  draft  or  order,  being  a  less  sum  than 
the  said  cash  balance  of  the  plaintiff,  so  being  in  the  hands  of  defend- 
ants as  his  bankers  as  aforesaid,  and  then  and  there  delivered  the  said 
draft  or  order  to  the  said  Sampson  &  Hooper,  who  thereby  then  and 
there  became  and  were  the  bearei-s  thereof,  and  from  thence  until  and 
at  the  time  of  the  presentment  and  refusal  thereinafter  next  mentioned 
were  lawfully  entitled  to  the  money  therein  specified.  That  after- 
wards, and  whilst  such  cash  balance  of  plaintiff,  which  so  exceeded 
the  said  sum  of  £87  7s.  6d.  in  the  said  draft  or  order  mentioned,  was 
in  the  hands  of  the  defendants  as  his  bankers  as  aforesaid,  to  wit,  on, 
&c.,  at,  &c.,  the  said  draft,  &c.,  was  duly  presented  for  payment.  Yet, 
the  defendants,  not  regarding  their  duty  as  such  bankers  as  aforesaid, 
nor  such  usage  and  custom  of  trade  as  aforesaid,  but  contriving,  &c.,to 
injure  the  plaintiff  in  his  credit  and  character  as  a  trader,  to  cause  it 
to  be  believed  that  he  had  drawn  a  draft  or  order  upon  them  without 
having  effects  in  their  hands  to  pay  and  answer  the  same,  &c.,  did  not, 
nor  would,  when  the  said  draft  or  order  was  so  shown  and  presented 
to  them  for  payment  as  aforesaid,  honor  the  said  draft  or  order,  or  pay 
to  the  said  Sampson  &  Hooper,  or  either  of  them,  the  said  sum  of 
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£87  7s.  6d.  therein  specified,  but  wholly  refused  so  to  do.  The  second 
count  stated  that  the  defendants  were  the  plaintiff's  bankers,  and  as 
such  had  been  used  to  pay  his  checks ;  and  that  at  the  time,  &c.,  they, 
having  suiEcient  money  of  his  in  their  hands,  and  no  lien  or  other 
lawful  cause  of  refusal,  did  refuse  to  pay,  &c.,  contrary  to  their  duty  as 
such  bankers,  and  maliciously  intending  to  injure  the  plaintiff.  The 
third  count  stated  the  facts  still  more  concisely ;  and  there  was  a  gen- 
eral averment  of  damage  to  the  plaintiff's  circumstances  and  credit. 
A  count  was  added  in  trover  for  bank-notes  and  pieces  of  money. 
Plea  :  not  guilty.  At  the  trial  before  Parke,  J.,  at  the  London  sittings 
after  Michaelmas  term,  1829,  it  appeared  that  the  plaintiff  was  a  wine- 
merchant  and  ship-broker,  that  the  defendants  were  bankers  in  London, 
and  that  the  plaintiff  kept  a  banking  account  with  them.  The  amount, 
of  the  balance  due  from  the  defendants  to  the  plaintiff,  on  the  evening 
of  the  17th  of  December,  1828,  was  £69  19«.  6d.  A  few  minutes  be- 
fore eleven  o'clock  on  the  morning  of  the  19th,  a  further  sum  of  £40, 
being  a  Bank  of  England  note,  was  paid  in  to  his  account.  On  the 
same  day,  about  ten  minutes  before  three  o'clock,  a  check  drawn  by 
the  plaintiff  in  favor  of  Messrs.  Sampson  &  Hooper,  for  £87  7s.  6d.,  was 
presented  at  the  banking-house  of  the  defendants  for  payment.  The 
clerk  to  whom  it  was  presented,  after  having  referred  to  a  book,  said 
there  were  not  sufiicient  assets,  but  that  the  check  might  'probably  go 
through  the  clearing-house.  The  check  was  paid  on  the  following  day. 
Upon  this  evidence,  it  was  contended  by  the  attorney-general,  first, 
that  the  plaintiff,  having  declared  in  tort  as  for  a  breach  of  duty,  must 
be  nonsuited,  inasmuch  as  he  had  not  proved  any  damage.  Secondly, 
that  a  banker  was  not  bound  to  know  that  a  particular  sum  had  been 
paid  in  an  hour  or  half  an  hour  before  the  check  of  his  customer  was 
drawn.  He  must  be  allowed  a  reasonable  time  to  ascertain  the  state 
of  the  account  between  him  and  them ;  and  it  was  not  to  be  sup- 
posed he  could  know  without  special  notice  that  a  sum  paid  in  by  a 
customer  was  to  be  drawn  out  an  hour  or  two  afterwards.  The  state  of 
the  account,  iu  point  of  practice,  being  generally  ascertained  at  the 
close  of  each  day  when  the  books  were  made  up,  it  could  only  be  ex- 
pected that  the  clerk  should  look  at  the  book  at  the  time  when  the 
check  was  presented,  and  give  an  answer  according  to  the  state  of  the 
account  as  it  then  appeared.  The  learned  judge  was  of  opinion  that 
a  banker  who  received  a  sum  of  money  belonging  to  his  customer 
became  his  debtor  the  moment  he  received  it,  and  was  b<5und  to  pay 
a  check  drawn  by  such  customer  after  the  lapse  of  such  a  reasonable 
time  as  would  afford  an  opportunity  to  the  different  persons  in  his 
establishment  of  knowing  the  fact  of  the  receipt  of  such  money,  and 
that  the  refusal  to  pay  a  check  under  such  circumstances  was  a  breach 
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of  duty  for  which  nn  action  would  lie  ;  and  he  directed  the  jury  to  find 
for  the  plaintiff,  if  they  were  of  opinion  that  such  a  reasonable  time 
had  intervened  between  the  receipt  of  the  money  at  eleven  o'clock  and 
the  presentment  of  the  check  at  three,  observing  also  that  it  could  not 
be  expected  if  a  sum  of  money  was  paid  to  a  clerk  in  a  large  banking 
office,  and  immediately  afterwards  a  check  presented  to  another  clerk  in 
a  different  part  of  the  office,  that  the  clerk  to  whom  the  check  was 
presented  should  be  immediately  acquainted  with  the  fact  of  the  cash 
having  been  paid  in,  but  a  reasonable  time  must  be  allowed  for  that 
purpose  ;  and  he  told  the  jury  that,  in  forming  their  judgment  whether 
such  a  reasonable  time  had  elapsed,  they  must  consider  whether  the  de- 
fendants ought  or  ought  not,  between  eleven  and  three  o'clock,  to  have 
had  in  some  book  an  entry  of  the  £40  having  been  paid  in,  which  would 
have  informed  all  their  clerks  of  the  state  of  the  account.  The  jury 
having  found  for  the  plaintiff  on  the  first  three  counts,  the  attorney- 
general  asked  whether  they  found  that  the  defendant  acted  maliciously. 
The  learned  judge  said  there  was  no  evidence  of  malice  in  fact;  and, 
if  malice  was  a  question  for  the  jury,  they  must  be  taken  to  have 
negatived  malice.     A  rule  nisi  for  a  new  trial  was  obtained. 

Brotujham  &  Thesigei-  showed  cause.  The  case  was  left  to  the 
jury  most  favorably  for  the  defendants.  They  became  debtors  to  the 
plaintiff  the  moment  they  received  his  money,  and  were  bound  to  pay 
that  debt.  They  refused,  therefore,  at  their  peril  to  honor  the  check. 
Assuming,  however,  that  they  were  not  bound  to  do  so  until  a  reason- 
able time  had  elapsed  after  the  plaintiff  had  paid  in  the  £40,  the  jury 
have  found  that,  at  the  time  when  the  check  was  presented,  a  sufficient 
interval  had  elapsed  to  enable  the  defendants  and  their  clerks  to  know 
that  that  sum  had  been  paid  in.  After  verdict,  the  defendants  must 
be  taken  to  have  known  at  the  time  when  they  refused  the  check  that 
they  had  in  their  hands  funds  belonging  to  the  plaintiff.  Their  refusal 
to  pay  it,  therefore,  was  a  wrongful  act,  the  obvious  and  immediate 
tendency  of  which  was  injurious  to  the  character  of  the  plaintiff  in  his 
trade.  It  may  be  conceded  that,  in  order  to  support  an  action,  the 
consequences  of  any  wrongful  act  must  be  to  occasion  some  injury  or 
loss  to  the  plaintiff ;  but  it  is  not  essential,  to  support  such  an  action, 
for  the  plaintiff  to  show  damage  in  fact :  it  is  sufficient  if  he  sustain 
a  damage  in  law.  In  many  instances,  the  law,  from  the  injurious 
nature  of  the  wrongful  act,  presumes  damage.  Thus,  the  mere  publi- 
cation of  slander  in  certain  cases  is  deemed  to  be  injurious,  and  to  con- 
fer a  substantive  right  of  action,  though  no  special  loss  or  damage  can 
be  shown,  upon  the  principle  that  the  obvious  and  immediate  conse- 
quence of  the  words  uttered  is  to  produce  damage  to  the  person  of 
whom  they  are  spoken.     One  among  other  instances  is  where  words 
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are  spoken  of  a  man  in  his  trade  or  profession.  In  that  case,  the  law 
presumes  damage  from  the  obvious  tendency  of  the  slander.  The  act 
done  by  the  defendants  in  this  case  was  wrongful,  and  in  its  tendency 
was  injurious  to  the  credit  of  the  plaintiff.  Upon  principle,  therefore, 
the  action  is  maintainable  without  showing  any  special  damage.  If 
the  defendants  had  said  of  the  plaintiff  that  he  was  not  worthy  to 
be  trusted  for  £80,  an  action  might  have  been  maintained  against 
them  ;  and  it  would  not  have  been  necessary  to  allege  any  special  dam- 
age. The  circumstance  of  the  jury  having  negatived  malice  makes  no 
difference ;  for  the  refusal  to  pay  the  check  was  wrongful,  and  there- 
fore, in  a  legal  sense,  malicious.  It  was  not  necessary  to  show  malice 
in  fact.     See  Bromage  v.  Prosser.^ 

8ir  James  Scarlett,  Attorney-General,  Campbell,  Justice,  and  Wil- 
liams, contra.  The  action,  being  brought  in  tort  for  a  breach  of  duty, 
and  not  for  a  breach  of  contract,  was  not  maintainable  withoift  show- 
ing special  damage.  The  general  principle  is  that,  in  order  to  main- 
tain nn  action,  there  should  be  a  damage  to  the  plaintiff,  the  consequence 
of  a  wrongful  act  by  the  defendant.  In  those  cases  of  slander  where 
words  are  actionable  in  themselves,  the  law  presumes  malice  as  well  as 
that  a  damage  ensues  from  the  obvious  tendency  of  the  slander;  but 
in  other  cases,  where  the  words  per  se  are  not  of  that  injurious  ten- 
dency, actual  damage  must  be  pi-oved.  Here  the  jury  have  negatived 
malice  ;  and,  although  the  refusal  by  a  banker  to  pay  the  check  of  his 
customer  may  under  circumstances  be  injurious,  it  is  not  necessarily 
so :  actual  damage,  therefore,  must  be  shown,  and  in  this  case  none 
appeared.  An  action  of  tort  lies  where  a  man  has  a  temporal  loss  or 
damage  by  the  wrong  of  another.  Com.  Dig.  Action  on  the  Case. 
But  a  mere  breach  of  duty  without  any  damage  is  no  ground  of  ac- 
tion. A  person  who  drives  his  carriage  on  the  wrong  side  of  a  public 
highway  is  guilty  of  a  wrongful  act ;  but  he  is  not  liable  to  an  action, 
unless  he  occasion  actual  damage  to  another.  In  Burnett  v.  Lynch,^  it 
was  held  that  a  lessee  who  by  deed  poll  had  assigned  his  interest  to  A, 
subject  to  the  performance  of  covenants  contained  in  the  lease,  might 
maintain  an  action  of  tort  against  A  for  having  neglected  to  perform 
the  covenants  to  paint  and  repair  during  the  time  he  continued  assignee, 
whereby  the  lessee  was  subjected  to  an  action  of  covenant  at  the  suit 
of  his  lessor,  and  had  to  pay  damages.  In  that  case,  there  was  an 
actual  damage.  But  suppose  the  covenant  had  been  broken,  but  the 
repair,  &c.,  done  before  any  action  of  covenant  was  brought,  the  lessee 
could  not  have  maintained  his  action  of  tort  without  showing  actual 
damage.  If  a  right  of  action  vests  in  such  a  case  as  the  present,  the 
moment  a  check  is  refused,  great  inconvenience  will  ensue  ;  for  if  there 

'  4  B.  &  C.  247.  2  5  B.  &  C.  589. 
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be  once  a  refusal,  though  it  be  countermanded  within  the  next  minute, 
the  drawer  may  sujjport  an  action,  and  subject  the  banker  to  the  pay- 
ment of  costs.  [Paekb,  J.  The  action  here  is  in  form  tort ;  but  it  is 
in  substance  founded  on  a  contract  by  the  banlier  to  pay  the  checks  of 
his  customers,  when  the  latter  has  funds  in  his  hands.  Upon  breach 
of  that  contract,  a  right  of  action  vests  without  any  special  damage.] 
Where  there  is  an  express  contract,  a  party  may  recover  for  a  breach 
of  it  without  showing  actual  damage.  Van  Wart  ?;.  Woolley  ; '  but 
there  is  no  authority  for  saying  that  he  may  so  recover  for  the  breach 
of  an  undertaking  implied  by  law. 

LoBD  Tbnterden,  C  J.  I  think  that  the  plaintiff  is  entitled  to 
have  a  verdict  for  nominal  damages,  although  he  did  not  prove  any 
actual  damage  at  the  trial.  I  cannot  think  there  can  be  any  difference, 
as  to  the  consequences  resulting  from  a  breach  of  contract,  by  reason 
of  that  contract  being  either  express  or  implied.  The  only  difference 
between  an  express  and  an  implied  contract  is  in  the  mode  of  substan- 
tiating it.  An  express  contract  is  proved  by  an  actual  agreement ;  an 
implied  contract,  by  circumstances  and  the  general  course  of  dealing 
between  the  parties  ;  but,  whenever  a  contract  is  once  proved,  the  conse- 
quences resulting  from  the  breach  of  it  must  be  the  same,  whether  it 
be  proved  by  direct  or  circumstantial  evidence.  The  attorney-general 
was  compelled  to  admit,  in  this  case,  that,  if  the  action  were  founded 
on  an  express  contract,  the  plaintiff  would  have  been  entitled  to  recover 
nominal  damages,  although  no  actual  damage  were  proved.  Now  this 
action  is,  in  fact,  founded  on  a  contract ;  for  the  banker  does  contract 
with  his  customer  that  he  will  pay  checks  drawn  by  him,  provided  he, 
the  banker,  has  money  in  his  hands  belonging  to  that  customer.  Here 
that  contract  was  broken  ;  for  the  defendants  would  not  pay  the  check 
of  the  plaintiff,  although  they  had  in  their  hands  money  belonging  to. 
him,  and  had  had  a  reasonable  time  to  know  that  such  was  the  fact. 
In  this  case,  a  plaintiff  might,  for  the  breach  of  that  contract,  have  de- 
clared in  assumpsit.  So  in  Burnett  v.  Lynch  ^  the  plaintiff  might  have 
declared  as  for  breach  of  a  contract.  It  is  immaterial  in  such  a  case 
whether  the  action  in  form  be  in  tort  or  in  assumpsit.  It  is  substan- 
tially founded  on  a  contract;  and  the  plaintiff,  though  he  may  not 
have  sustained  a  damage  in  fact,  is  entitled  to  recover  nominal  dam- 
ages. At  the  same  time,  I  cannot  forbear  to  observe  that  it  is  a  dis- 
credit to  a  person,  and  therefore  injurious  in  fact,  to  have  a  draft 
refused  payment  for  so  small  a  sum ;  for  it  shows  that  the  banker  had 
very  little  confidence  in  the  customer.  It  is  an  act  particularly  cal- 
culated to  be  injurious  to  a  person  in  trade.  My  judgment  in  this 
case,  however,  proceeds  on  the  ground  that  the  action  is  founded  on  a 
1  1  Moody  &  Malk.  520.  2  5  B.  &  C.  589. 
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contract  between  the  plaintiff  and  the  bankers ;  that  the  latter,  when- 
ever they  should  have  money  in  their  hands  belonging  to  the  plaintiff, 
or  within  a  i-easonable  time  after  they  should  have  received  such  money, 
would  pay  his  checks ;  and,  there  having  been  a  breach  of  such  con- 
tract, the  plaintiff  is  entitled  to  recover  nominal  damages. 

Parke,  J.  I  am  of  the  same  opinion.  This  action  being  substan- 
tially founded  on  a  contract,  I  think  it  can  make  no  difference  whether 
it  is  in  form  tort  or  assumpsit.  There  is  no  authority  for  any  such 
distinction.  This  case,  therefore,  must  be  considered  as  if  the  action 
were  founded  on  a  contract  by  the  bankers  to  pay  all  drafts  presented 
within  a  reasonable  time  after  they  receive  such  money,  so  as  to  allow 
them  to  pass  it  to  their  customer's  account.  It  is  admitted  that,  where 
there  is  a  breach  of  an  express  contract,  nominal  damages  may  be 
recovered.  The  only  difference,  however,  between  an  express  and 
an  implied  contract  is  as  to  the  mode  of  proof.  An  express  contract 
is  proved  by  direct  evidence,  an  implied  contract  by  circumstantial 
evidence.  Whether  the  contract  be  proved  by  evidence  direct  or  cir- 
cumstantial, the  legal  consequences  resulting  from  the  breach  of  it 
must  be  the  same :  one  is  that,  wherever  there  is  a  breach  of 
contract  or  any  injury  to  the  right  arising  out  of  that  contract, 
nominal  damages  are  recoverable.  An  extreme  case  may  be  put, 
where  a  party,  who  had  sustained  no  inconvenience,  might  bring 
an  action ;  but  the  remedy  in  that  case  would  be  to  deprive  such 
party  of  costs. 

Taitnton,  J.  The  defendants  were  guilty  of  a  breach  of  duty, 
which  duty  the  plaintiff  at  the  time  had  a  right  to  have  performed. 
The  jury  have  found  that,  when  the  check  was  presented  for  payment, 
a  reasonable  time  had  elapsed  to  have  enabled  the  defendants  to  enter 
the  £40  to  the  credit  of  the  plaintiff,  and  therefore  that  they  must  or 
ought  to  have  known  that  they  had  funds  belonging  to  him.  That 
was  sufficient  to  entitle  the  plaintiff  to  recover  nominal  damages  ;  for 
he  had  a  right  to  have  his  check  paid  at  the  time  when  it  was  presented, 
and  the  defendants  were  guilty  of  a  wrong  by  refusing  to  pay  it.  The 
form  of  the  declaration,  whether  it  be  in  tort  or  assumpsit,  makes  no  sub- 
stantial difference  ;  nor  can  it  be  any  real  ground  of  distinction  whether 
the  foundation  of  the  action  be  an  express  or  an  implied  assumpsit. 
There  are  many  instances  where  a  wrong,  by  which  the  right  of  a 
party  may  be  injured,  is  a  good  cause  of  action,  although  no  actual 
damage  be  sustained.  Trespass  quare  clausum  /regit  is  maintainable 
for  an  entry  on  the  land  of  another,  though  there  be  no  real  damage, 
because  repeated  acts  of  going  over  the  land  might  be  used  as  evidence 
of  a  title  to  do  so,  and  thereby  the  right  of  the  plaintiff  might  be 
injured.  So  an  action  may  be  maintained  by  a  commoner  for  an 
VOL.  II.  46 
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injury  done  to  his  common,  without  proving  actual  damage.  See 
Mellor  V.  Spateman  ^  and  Young  v.  Spencer.^  In  Wells  v.  Watling,= 
"which  was  an  action  by  a  commoner  for  surcharging  the  common, 
the  evidence  was  that  the  defendant,  in  the  year  1777,  turned  on  a 
greater  number  of  sheep  than  he  ought.  There  was  no  evidence 
that  the  plaintiff  had  turned  on  any  sheep  in  that  year.  It  was  ob- 
jected that  the  action  was  not  maintainable,  because  the  plaintiff,  not 
having  used  the  common  during  the  period  of  the  defendant's  mis- 
feasance, could-  not  by  possibility  have  sustained  any  damage.  But  it 
was  held  that  the  action  was  maintainable.  Lord  Chief  Justice  De 
Grey  said  that  it  was  sufficient  if  the  right  be  injured,  whether  it  be 
exercised  or  not ;  and  Nares,  J.,  observed  that,  in  the  case  of  the  dip- 
pers at  Tunbridge  Wells,*  it  was  held  that  a  probable  damage  was  a 
sufficient  injury  on  which  to  ground  an  action.  Here,  independently 
of  other  considerations,  the  credit  of  the  plaintiff  was  likely  to  be 
injured  by  the  refusal  of  the  defendants  to  pay  the  check  ;  and  as  it 
was  the  duty  of  the  defendants  to  pay  the  check  when  it  was  presented, 
and  that  duty  was  not  performed,  I  think  the  plaintiff,  who  had  a  right 
to  its  being  performed,  is  entitled  to  recover  nominal  damages.  The 
case  put  in  argument,  of  the  holder  of  a  check  being  refused  jjayment, 
and  called  back  within  a  few  minutes  and  paid,  is  an  extreme  case,  and 
a  jury  probably  would  consider  that  as  equivalent  to  instant  payment. 
That,  however,  is  not  the  present  case.  Here  the  refusal  to  pay  was 
not  countermanded  till  the  following  day.^ 

Pattesok,  J.  I  think  the  verdict  was  right.  The  action  is  in 
form  founded  in  tort,  but  is  in  substance  founded  on  a  contract.  The 
relation  in  which  the  parties  stood  to  each  other,  viz.  that  of  banker 
and  customer,  was  created  by  their  own  contract,  not  by  the  general 
operation  of  law.  Green  v.  Greenbank  *  shows  that  the  circumstance 
of  the  action  being  in  form  for  a  tort  is  immaterial,  if  the  substantial 
ground  of  it  be  a  contract.  This  action,  therefore,  lies,  if  the  plaintiff 
could  have  brought  assumpsit ;  and,  as  it  is  quite  clear  that  he  could 
have  maintained  assumpsit  for  the  breach  of  contract,  he  may,  on  the 
same  ground,  maintain  this  action  of  tort,  unless  there  be  some  dis- 
tinction in  this  respect  between  an  express  and  an  implied  contract. 
But  the  only  distinction  between  the  two  species  of  contracts  is  as  to 
the  mode  of  proof.  The  one  is  proved  by  the  express  words  used  by 
the  parties,  the  other  by  circumstances  showing  that  the  parties  in- 

1  1  Saund.  345,  note.  2  iq  B.  &  C.  145,  note. 

3  2  Sir  W.  Black.  1233.  4  2  Wils.  414. 

5  An  action  on  the  case  will  lie  for  the  possibility  of  a  damage  and  injury  ;  as, 
for  persuading  A  not  to  come  and  sell  his  wares  at  the  market  of  B,  the  lord  of  the 
market  may  have  this  action.     Per  Curiam  in  "Weller  v.  Baker,  2  Wils.  422. 

»  2  Marsh.  485. 
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tended  to  contract.  As  soon  as  it  is  made  out,  either  by  direct  or  cir- 
cumstantial evidence,  that  there  was  such  a  contract,  either  of  the 
parties  may  maintain  an  action  against  the  other  without  showing  any 
actual  damage.  The  rule  for  entering  a  nonsuit  must  therefore  be 
discharged.  Jtule  discharged} 


SERLE  V.  NORTON. 
At  Nisi  Peius,  coram  Loed  Abingee,  C.  B.,  Decembee  9,  1841. 

[Reported  in  2  Moody  Sf  Robinson,  401.]* 

Assumpsit  by  the  holder  of  a  banker's  check  for  £20,  drawn  by 
defendant  on  Hulle  &  Co.,  bankers  at  Uxbridge,  dated  19th  March, 
1841.     There  were  also  the  usual  money  counts. 

Pleas  :  1.   That  the  defendant  did  not  make  the  check. 

2.  That  the  check  was  not  duly  presented. 

3.  Payment. 

4.  (As  to  the  money  counts)  non  assumpsit. 

The  check  was  drawn  payable  to  one  White,  and  there  was  evi- 
dence that  it  was  drawn  and  issued  by  the  defendant  to  White  at 
Windsor,  some  days  before  that  on  which  it  bore  date  ;  and  White,  on 
the  same  day  that  he  obtained  possession  of  the  check,  paid  it  away  to 
the  plaintiff.  The  check  was  not  presented  until  the  6th  of  April,  on 
which  day  the  plaintiff  caused  it  to  be  presented  to  Hulle  &  Co.  at 
Uxbridge,  through  Messrs.  Glyn,  bankers  in  London,  who  were  corre- 
spondents of  Hulle  &  Co.  No  cause  was  assigned  for  the  check's  not 
having  been  presented  earlier. 

Ball,  for  the  defendant,  besides  contending  that  there  was  evidence 
of  the  check's  being  postdated,  and  therefore  void,  insisted,  further, 
that  it  had  not  been  presented  within  a  reasonable  time,  and  that  the 
defendant  was  therefore  entitled  to  a  verdict  on  the  second  plea. 

1  Rolin  V.  Steward,  14  C.  B.  595,  accord. 

When  a  bank  has  several  branches,  a,  customer  can  recover  damages  for  the 
dishonor  of  those  checks  only  which  are  drawn  by  him  upon  the  brancli  where 
he  keeps  his  account.  Woodland  v.  Fear,  7  E.  &  B.  519 ;  Gray  v.  Johnston,  L.  R. 
3  H.  L.  1 ;  Prince  v.  Oriental  Bank,  3  App.  Cas.  325,  accord.  See  Gumming  v.  Shand, 
5  H.  &  N.  95. 

Nor  is  such  a  bank  bound  to  honor  a  check  drawn  upon  a  branch  having  suffi- 
cient funds  to  pay  the  check,  unless  the  funds  are  sufficient  also  to  offset  any  balance 
of  account  against  the  customer  at  any  of  the  other  branches  of  the  bank.  Garnett 
V.  McKewan,  L.  R.  8  Ex.  10. 

A  bank  is  bound  to  honor  its  customer's  notes  or  acceptances  made  payable  at  the 
bank  in  the  same  manner  as  his  checks.  Whitaker  v.  Bank  of  England,  1  C.  M.  & 
R.  744 ;  Rolin  v.  Steward,  14  C.  B.  595 ;  Robarts  v.  Tucker,  16  Q.  B.  560 ;  Kymer 
».  Laurie,  18  L.  J.  Q.  B.  218.  — Ed. 
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S.  Temple,  contra.  There  is  no  fixed  rule  as  to  the  time  within 
which  bankers'  checks  must  be  presented.  Hei-e,  there  is  no  evidence 
of  the  bankers  having  failed,  or  that  the  defendant  has  sustained  any 
loss  by  the  plaintiff's  delay  in  presenting  the  check.  The  check  is 
drawn  on  a  country  banker ;  and  some  latitude  must  be  allowed  in 
such  a  case,  beyond  what  would  be  reasonable  time  for  presenting  a 
check  on  a  London  banker.  Even  if  the  jury  found  the  check  to  have 
been  postdated,  the  plaintiff  was  still  entitled  to  a  verdict  on  the 
money  counts. 

Lord  Abingee,  C.  B.  If  the  jury  think  that  the  check  was  post- 
dated, it  is  void,  and  the  defendant  will  be  entitled  to  a  verdict  on  the 
first  plea.  The  only  doubt  is  whether  such  a  defence  be  open  to  the 
defendant  on  the  first  plea.  In  regard  to  the  money  counts,  I  think 
there  is  no  such  privity  between  the  parties  as  will  entitle  the  plaintiff 
to  a  verdict  on  those  counts.  If,  however,  the  plaintiff  think  he  can 
make  any  thing  of  these  points,  I  will  give  him  leave  to  move.  As  to 
the  other  defence,  the  question  is  one  for  the  jury,  whether,  under  the 
circumstances  of  the  case,  the  check  was  presented  within  a  reason- 
able time  ;  for  that  is  all  which,  in  the  case  of  bankers'  checks,  the  law 
requires.  It  is  reasonable  to  allow  some  little  space  of  time  in  the 
case  of  checks  on  country  bankers,  beyond  what  is  usual  in  the  case  of 
London  bankers.  If,  indeed,  any  loss  had  been  sustained  by  the 
defendant  through  the  non-presentment  at  an  earlier  period,  that 
might  have  made  a  difference.  The  jury  must  form  their  own  con- 
clusion ;  but  I  do  not  myself  see  any  sufficient  ground  for  saying  that 
the  lapse  of  time  in  this  case  necessarily  involves  any  laches. 

Verdict  for  the  defendant  on  the  first  and  last  pleas  ; 
for  the  plaintiff  on  the  second  and  third} 

^  Bankers*  checks  are  instruments  sui  generis^  in  many  respects  resembling  bills  of 
exchange,  but  in  some  entirely  different.  "  They  are  not  accepted  nor  indorsed,  nor 
protestable,  nor  entitled  to  any  days  of  grace"  (3  Burr.  1517);  and  it  was  once 
thought  that  they  were  not  negotiable  generally,  but  only  within  the  bills  of  mor- 
tality (ib.) ;  and  even  now,  though  in  fact  negotiable,  and  often  negotiated,  they  are 
not  considered  as  intended  for  negotiation,  and  a  person  takes  them  from  the  holder 
subject  to  perils  not  incident  to  negotiable  instruments  generally.  Down  v.  Hailing, 
4  B.  &  C.  333.  It  is  difficult,  however,  to  see  how  a  solvent  drawer,  on  a  solvent 
banker,  can  be  prejudiced  by  delay  in  the  presentment  of  a  check.  By  drawing 
such  a  check,  he  appropriates  a  sum  of  money,  then  in  his  bankers'  hands,  to  the 
payment  thereof,  and  cannot  honestly  reduce  his  account  below  that  amount  (Boehm 
V.  Stirling,  7  T.  R.  429) ;  and,  as  between  him  and  the  payee  of  the  check,  the  ques- 
tion of  reasonable  time  for  presentment  can  scarcely  arise,  unless  some  damage  has 
arisen  in  consequence  of  the  non-presentment.  But  the  refusal  to  pay  by  bankers 
may  arise  from  other  causes  than  their  own  insolvency.  The  drawer  of  the  check 
may  have  become  insolvent,  or  have  withdrawn  his  account :  in  which  cases,  it  is 
difficult  to  see  how  he  is  injured  by  the  delay.     Another  reason  for  the  bankers 
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KOBINSON  V.   HAWKSFORD. 

In  the  Queen's  Bench,  Mat  29,  1846. 

[Reported  in  9  Queen's  Bench  Reports,  52.] 

Assumpsit.  The  declaration  stated  that  defendant,  on,  &c.,  made 
his  draft  or  order  in  writing  for  the  payment  of  money,  called  a 
banker's  check,  and  directed  the  same  to  the  Wolverhampton  and 
Staffordshire  Banking  Company,  and  thereby  required  them  to  pay 
plaintiff  or  bearer  £26  19s.,  and  then  delivered  the  same  to  plaintiff; 
and  that  the  said  company  did  not  pay  the  said  check,  although  the 
same  was  then  presented  to  them,  of  which  defendant  then  had  due 
notice,  and,  in  consideration  of  the  premises,  he  promised  to  pay,  &c. 
Count  on  an  account  stated. 

Pleas.  To  the  1st  count.  1,  That  defendant  did  not  make  his 
draft,  &c.,  in  manner,  &c. :  conclusion  to  the  country.  2.  That  the  sup- 
posed check  was  not  presented  to  the  said  company,  nor  had  defend- 
ant notice  thereof,  &c.,  in  manner,  &c.  :  conclusion  to  the  country. 
3.  That,  although  the  said  check  was  presented  to  the  said  company 
on  a  certain  day  and  year,  to  wit,  on,  &c.,  yet  defendant  says  that  the 
said  check  was  not  then  presented  for  payment  to  the  said  company 
duly  nor  within  a  reasonable  and  proper  time  in  that  behalf.  Verifi- 
cation.    To  the  second  count,  non  assumpsit. 

Replication  to  plea  3.  That  the  said  check  was  presented  for  pay- 
ment to  the  said  company  duly  and  within  a  reasonable  and  proper 
time  in  that  behalf  :  conclusion  to  the  country.  Issue  thereon.  To 
the  other  pleas,  similiter. 

On  the  trial  before  Cresswell,  J.,  at  the  Liverpool  summer  assizes, 
1845,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
this  court  upon  a  special  case,  which,  after  referring  to  the  pleadings, 
went  on  as  follows :  — 

The  plaintiff  and  the  defendant  were  and  are  attorneys  residing  at 

refusing  to  pay  may  be  the  staleness  of  the  check,  it  being  understood  as  a  rule  of 
business  with  regular  bankers  not  to  pay  old  checks  without  inquiry.  If,  upon  the 
bankers  refusing  on  that  ground  to  pay  the  check,  the  holder  were  to  commence  an 
action  against  the  drawer,  without  giving  him  an  opportunity  of  authorizing  his 
bankers  still  to  pay  the  check,  the  plaintifi  would  probably  fail,  on  the  averment  of 
due  presentment  of  the  check,  as  was  contended  in  the  principal  case ;  and  the  non- 
presentment  in  due  time  might,  under  such  circumstances,  support  the  plea  of  pay- 
ment of  the  original  debt  by  the  check.  Although  the  holder  of  a  check,  who  does 
not  present  it  within  a  reasonable  time,  is  guilty  of  laches,  the  consequences  of  such 
laches  may  vary  according  to  the  circumstances  of  each  case. 
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Wolverhampton  in  the  county  of  Stafford  ;  and  the  said  Wolverhamp- 
ton and  Staffordshire  Banking  Company  were  and  are  bankers  at 
Wolverhampton  aforesaid  before  and  at,  and  ever  since,  the  date  of 
the  said  check,  which  was  drawn  by  the  defendant  and  delivered  by 
him  to  the  plaintiff,  at  Wolverhampton  aforesaid,  upon  the  day  of  its 
date.     The  following  is  a  copy  of  the  check  :  — 

"  WoLVEKHAMPTON,  13th  Junc,  1845. 

"  Wolverhampton  and  Staffordshire  Banking  Company.  Pay  George 
Robinson,  Esq.,  or  bearer,  twenty-six  pounds  nineteen  shillings  on  my 
account.  J.  Hawksfoed. 

"£26  19s.  Of/." 

Before  and  at,  and  ever  since,  the  date  of  the  said  check,  the  said 
banking  company  were  the  bankers  of  the  defendant,  who  kept  a 
banking  account  with  them.  The  said  check  was  presented  by  the 
plaintiff  to  the  said  banking  company  at  their  bank  at  Wolverhamp- 
ton for  payment  on  28th  June,  a.d.  1845,  and  was  refused  payment  by 
the  said  banking  company  in  pursuance  of  directions  given  them  for 
that  purpose  by  the  defendant  on  the  21st  day  of  June  in  the  same 
year;  and  the  said  check  remains  unpaid.  Upon  and  ever  since  the 
day  of  the  date  of  the  said  check,  the  said  banking  company  have 
been  solvent ;  and,  ever  since  the  said  check  was  given,  a  much  larger 
sum  than  £26  19s.  has  been  due  to  the  defendant  from  the  said  bank- 
ing company  upon  the  balance  of  his  said  banking  account  with  them. 
The  defendant  received  no  damage  by  the  said  delay  in  the  present- 
ment of  the  said  check  for  payment. 

At  the  time  the  said  check  was  given  by  the  defendant  to  the  plain- 
tiff, there  was  no  debt  due  from  the  defendant  to  the  plaintiff  on  any 
account;  but  it  was  given  by  the  defendant  to  the  plaintiff  for  the 
costs  of  an  action  of  trespass  brought  by  John  Bates  Toovey  against 
Thomas  Honor  Simkiss,  in  which  action  the  plaintiff  was  the  attorney 
of  the  said  T.  H.  Simkiss.  Upon  receiving  the  said  check,  the  plain- 
tiff gave  to  the  defendant  a  receipt  for  the  amount  in  the  following 
words  :  "  Toovey  v.  Simkiss.  Received  of  defendant,  by  payment  of 
Mr.  John  Hawksford,  the  sum  of  £26  19s.  the  costs  in  this  action. 
G.  Robinson." 

It  is  agreed  that  the  court  may  draw  any  such  inferences  as  the 
jury  ought  to  have  drawn  if  the  facts  above  stated  had  been  proved 
before  them ;  and  that  the  court  are  to  direct  in  what  manner  the 
several  issues  are  to  be  entered ;  or,  if  the  said  court  shall  so  think  fit, 
they  may  direct  the  verdict  to  be  vacated,  and  a  nonsuit,  or  verdict  for 
the  defendant,  entered. 

Cowling,  for  the  defendant,  was  called  upon  by  the  court.     This 
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action  is  not  brought  on  the  consideration  of  the  check,  but  simply 
on  tlie  promise  to  pay,  implied  by  the  instrument  itself.  A  check  is 
understood  to  be  an  order  for  immediate  payment.  Lord  Tenterden 
treated  it  as  an  equivalent  to  such  an  order,  in  Smith  v.  Ferrand.^ 
[Lord  Denman,  C.  J.  Convenience  has  established  a  rule  as  to  pre- 
sintnient ;  but,  when  you  say  that  the  check  was  presented  at  an 
unreasonable  time,  it  lies  on  you  to  show  facts  which  make  the  time 
unreasonable.]  In  Alexander  v.  Burchfield,^  a  check  delivered  on  the 
10th  of  March  was  paid  in  on  the  12th;  and  Tindal,  C.  J.  (after 
evidence  of  the  practice  as  to  presentment),  told  the  jury  that  he 
thought  the  presentment  too  late,  unless  they  found  that  the  defend- 
ant had  dispensed  with  an  earlier  presentment ;  and,  a  verdict  being 
found  for  the  defendant,  the  Court  of  Common  Pleas,  on  motion  for  a 
new  trial,  upheld  the  ruling.  It  is  true,  however,  that  the  bankers,  in 
that  case,  had  stopped  payment.  [Lord  Denman,  C.  J.  Yes  ;  and 
therefore  it  became  necessary  to  inquire  whether  the  presentment  was 
in  reasonable  time.  Patteson,  J.  Does  the  drawer  of  a  check  under- 
take to  pay  in  any  given  time?  I  think  the  holder  is  only  bound  to 
present,  so  as  to  avoid  any  prejudice  that  might  arise  from  the  drawee 
becoming  insolvent.  If  the  presentment  were  a  year  after  the  date, 
that  alone  would  not  warrant  the  drawer  in  telling  the  banker  not  to 
pay.]  In  Moule  v.  Brown,'  presentment  at  a  bank  in  Bath  the  next 
day  but  two  was  held  too  late,  though  the  bankers  had  not  become 
insolvent.  Park,  J.,  cited  Boddington  v.  Schlencker  *  as  showing  that 
a  check  should  be  presented  the  day  after  it  is  received.  A  distinc- 
tion was  attempted  on  the  ground  that  the  check  there  was  a  London 
one  ;  but  Tindal,  C.  J.,  said  :  "  The  result  of  the  cases,  from  Rickford 
V.  Ridge  to  Boddington  v.  Schlencker,*  is  that  the  party  receiving  a 
check  has  till  the  following  day  to  present  it,  where  there  are  the 
ordinary  means  of  doing  so.  Here  the  plaintiffs  resided  in  a  post 
town ;  and,  if  they  had  transmitted  the  check  to  Bath  by  the  next 
day's  post,  it  would  have  been  presented  on  Thursday.  If  there  was 
any  sufficient  reason  for  not  pursuing  that  course,  it  lies  on  them  to 
show  it."  Park,  J.,  said  :  "  The  cases  are  uniform  that  the  present- 
ment of  the  check  should  not  be  delayed  beyond  the  next  day  ;  "  and 
Vanghan,  J.,  added  :  "  That  rule  was  laid  down  in  Rickford  v.  Ridge, 
where  Lord  EUenborough  said, '  The  rule  to  be  adopted  must  be  a  rule 
of  convenience ;  and  it  seems  to  me  to  be  convenient  and  reasonable 
that  checks  received  in  the  course  of  one  day  should  be  presented  the 
next.'  If  any  other  rule  were  adopted,  it  would  be  difficult,  if  not 
impossible,  to  draw  the  line."     The  question,  what  is  reasonable  time, 

1  7  B.  &  C.  19.  27  M.  &  G.  1061. 

3  4  New  Ca.  266.  *  4  B.  &  Ad.  752. 
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is  to  be  considered  with  reference  to  the  person  who  hns  to  present, 
he  must  present  the  next  dny,  unless  there  are  circumstances  which 
excuse  hira.  Here  none  appear.  All  the  parties  lived  in  the  same 
town.  It  would  be  a  very  inconvenient  practice  that  the  holder  of  a 
check  should  have  liberty  to  present  it  a  fortnight  or  a  year  .after 
he  received  it.  He  ought  not  to  complain  if  in  such  a  case  he  loses 
his  remedy  on  the  check,  and  is  obliged  to  sue  on  the  consideration. 
[Pattesox,  J.  Moule  v.  Brown  ^  was  not  an  action  against  the 
maker  ;  and  no  one  said  that  an  action  would  not  have  lain  against 
him.  But,  as  between  subsequent  parties,  a  third  person  passing  the 
check  had  a  right  to  expect  that  the  person  taking  it  from  him  should 
present  in  reasonable  time.  Serle  v.  Norton  is  a  direct  authority 
against  you.J  The  ruling  of  the  judge  is  so ;  but  the  plea  to  which 
it  referred  was  rendered  immaterial  by  the  verdict  on  other  pleas. 
[Lord  Dbnman,  C.  J.  The  ruling  amounts  to  a  clear  opinion  from 
Lord  Abinger,  the  very  best  opinion  on  such  a  subject  that  ever  was 
in  Westminster  Hall.  There  is  a  very  sensible  note  upon  the  case  in 
Moody  V.  Robinson.]  The  cases  show  a  custom  in  London ;  and  a 
similar  one  ought  to  prevail  in  the  country.  It  is  important  to  the 
convenience  of  the  drawer :  when  he  delivers  the  check,  he  may  have 
money  at  his  banker's  to  meet  it ;  but  in  a  week  he  may  want  to  take 
the  money  away.  [Loed  Denman,  C.  J.  Then  he  would  be  a  very 
dishonest  person.  If  the  rule  be,  "  First  come,  first  served,"  that  might 
take  effect  in  an  hour  as  well  as  in  a  week.  Patteson,  J.  If  the 
bank  continues  solvent,  I  do  not  see  what  harm  it  does  the  drawer  of 
the  check  that  his  money  should  lie  there  a  year  instead  of  being 
drawn  out  by  the  holder.  Loed  Dbnman,  C.  J.  No  rule  is  more 
simple  than  that,  things  continuing  the  same  at  the  bank,  the  drawer 
of  the  check  remains  liable  upon  it.J 

Unthank,  contra,  was  not  heard. 

Loed  Denman,  C.  J.  Where  a  loss  has  occurred  by  the  check  not 
being  presented,  it  is  necessary  to  inquire  if  there  was  any  unreason- 
able delay ;  and  the  loss  itself  would  be  some  evidence  of  that  fact. 
In  Down  v.  Hailing,^  where  the  defendants  had  taken  a  check  six  days 
old,  and  received  payment  at  the  banker's,  the  date  was  considered  as 
a  circumstance  of  suspicion,  .among  the  other  matters  in  evidence  ;  but 
it  was  not  suggested  that  the  drawer's  liability  had  ceased.  In  the 
present  case,  no  suspicion  is  raised.  Lord  Abinger  in  Serle  ):.  Norton 
was  not  distinguishing  between  London  and  country  notes,  but  between 
cases  where,  from  the  circumstances,  a  particular  rule  as  to  reasonable- 
ness becomes  applicable,  and  cases  where  such  rule  does  not  apply. 
Under  ordinary  circumstances,  the  only  rule  is  that,  if  things  have 
1  4  New  Ca.  ■J.tM.  2  4  g^  C.  .330. 
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continued  the  same,  and  no  damage  has  arisen  from  delay  of  present- 
ment, the  drawer  continues  liable. 

Patteson,  J.  It  would  be  very  inconvenient  that  the  drawer  of  a 
check  should  be  entitled,  if  it  were  not  paid  in  two  days,  to  counter- 
mand payment  at  the  banker's.  It  is  suggested  that  the  holder  might 
sue  on  the  consideration  ;  but  I  do  not  know  that  he  could,  if  he  had 
vitiated  the  check  by  delay  in  the  presentment.  Moule  v.  Brown  '  is 
distinguishable  from  this  case  on  the  ground  already  pointed  out. 
As  between  the  drawer  of  a  check  and  the  holder,  if  presentment  is 
deferred  to  such  a  time  that  inconvenience  has  been  sustained,  the 
time  may  then  be  deemed  unreasonable;  but,  if  none  has  resulted,  I 
see  nothing  unreasonable  in  a  presentment,  I  should  even  say,  at  any 
time  within  six  years.'-' 

Williams,  J.  If  the  question  arises,  who  is  to  be  the  loser  when 
the  banker  becomes  unable  to  pay,  the  point  is  properly  raised  whether 
the  check  was  presented  in  due  time  ;  but,  if  things  remain  the  same, 
the  check  is  still  a  check,  and  the  money  is  money  applicable  to  the 
payment ;  and  I  cannot  conceive  that  the  rule  as  to  time  applies. 

Judgment  for  plaintiff? 

i  4  New  Ca.  266. 

"  In  Brust  v.  Barrett,  16  Hun,  409,  the  Statute  of  Limitations  was  lield  to  be  a  bar 
to  an  action  against  the  drawer  of  a  cheek  whicli  had  been  issued  more  than  six  years 
before,  although  it  had  never  been  presented  for  payment,  and  wliether  the  drawer 
had  funds  in  the  bank  upon  which  the  check  was  drawn  was  said  to  be  immaterial. 
—  Ed. 

3  Alexander  v.  Burchfield,  7  M.  &  G.  1067  [semble) ;  Laws  v.  Rand,  3  C.  B.  n.  s. 
442;  Deener  v.  Brown,  1  MacArth.  350;  Hoyt  v.  Seeley,  18  Conn.  353;  Daniels  v. 
Kyle,  1  Ga.  304 ;  5  Ga.  245 ;  Howes  v.  Austin,  35  111.  396  ;  Lawrence  v.  Schmidt, 
35  111.  440  ;  Willetts  v.  Paine,  43  111.  432  ;  Heartt  v.  Rhodes,  66  111.  351 ;  Stevens  u. 
Park,  73  111.  387  ;  Allen  v.  Kramer,  11  Chic.  L.  N.  94 ;  2  Bradwell,  205,  s.  c. ;  Hen- 
shaw  V.  Root,  60  Ind.  220 ;  Gregg  v.  George,  16  Kas.  546 ;  Succession  of  Kercheval,  14 
La.  An.  457 ;  Foster  a.  Paulk,  41  Me.  425 ;  Emery  v.  Hobson,  63  Me.  32  ;  Pack  v.  ' 
Thomas,  21  Miss.  11 ;  St.  John  u.  Homans,  8  Mo.  382 ;  Morrison  o.  McCartney,  30 
Mo.  183 ;  Little  v.  Phenix  Bank,  2  Hill,  425 ;  7  Hill,  359 ;  Elting  v.  Brinkerhoff,  2 
Hall,  459  (semble) ;  Harbeck  v.  Craft,  4  Duer,  122 ;  Woodin  <,-.  Frazee,  38  N.  Y. 
Sup'r.  Ct.  190 ;  Syracuse  R.  R.  v.  Collins,  57  N.  Y.  641 ;  3  Lans.  29,  s.  c. ;  Stewart 
V.  Smith,  17  Oh.  St.  82 ;  Planters'  Bank  o.  Merritt,  7  Heisk.  177  ;  Planters'  Bank  v. 
Keesee,  7  Heisk.  200;  Schoolfield  u.  Moon,  9  Heisk.  171;  Bell  v.  Alexander,  21 
Grat.  6 ;  Purcell  v.  Allemong,  22  Grat.  739 ;  Kinyon  v.  Stanton,  44  Wis.  479, 
accm-d. 

If  the  drawer  has  suffered  damage  to  an  amount  less  than  the  amount  of  the 
check,  he  is  discharged  only  pro  tanto.     See  cases  cited  supi-a. 

The  rule  of  the  principal  case  applies  when  n  creditor  receives  from  his  debtor 
the  check  of  a  third  person  on  account  of  the  debt.  Hopkins  v.  Ware,  L.  R.  4  Ex. 
268  ;  Marrett  v.  Brackett,  60  Me.  524. 

One  who  accepts  a  bill,  or  makes  a  note,  payable  at  a  bank,  may  be  charged  by 
the  same  measure  of   diligence  in  presentment  which   is  requisite   to  charge  the 
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KEENE  V.   BEARD. 
Ik  the  Common  Pleas,  Mat  1,  1860. 

[Reported  in  8  Common  Bench  Reports,  New  Series,  372.] 

This  was  an  action  by  the  bearer  against  the  payee  and  indorser  of 
a  check. 

The  declaration  stated  that  one  Thomas  S.  Bodenham,  on  the  10th  of 
March,  1859,  made  his  draft  or  order  in  writing  for  the  payment  of 
money,  commonly  called  a  check  on  a  banker,  and  directed  the  same 
to  certain  persons  trading  as  bankers  by  the  name  and  style  of  The 
Union  Bank  of  London,  and  thereby  required  them  to  pay  to  the 
defendant  or  bearer  the  sum  of  £11,  and  then  delivered  the  said  draft 
or  order  to  the  defendant,  who  then  indorsed  and  delivered  the  same 
to  one  George  Lewis,  who  transferred  and  delivered  the  same  to  the 
plaintiff,  who  then  became  and  was  and  still  is  the  lawful  bearer 
thereof;  and  the  said  draft  or  order  was  duly  presented  for  payment, 
and  was  dishonored,  of  which  the  defendant  had  due  notice,  but  did 
not  pay  the  same. 

To  this  declaration  the  defendant  demurred,  the  ground  of  demurrer 
being  "  that  the  defendant,  by  indorsing  the  check  to  Lewis,  did  not 
render  himself  liable  to  an  action  upon  the  checlt  at  the  suit  of  a  third 
party  or  bearer  thereof  upon  the  dishonor  thereof,  and  that  the  declarar 
tion  discloses  no  good  cause  of  action."     Joinder. 

Grant,  in  support  of  the  demurrer.^ 

G.  Denman,  contra,  was  not  called  upon. 

Erle,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment on  this  demurrer.  The  action  is  brought  by  the  holder  or  bearer 
of  a  check  against  the  payee  and  indorser.     The  declaration  states 

drawer  of  a  check.  Ehodes  u.  Gent,  6  B.  &  Al.  244  ;  Dougherty  ,/.  Western  Bank, 
13  Ga.  287,  295. 

Subject  to  the  exception  illustrated  by  the  principal  case,  checks  are  gorerned  by 
the  rules  of  diligence  which  apply  to  ordinary  bills  of  exchange  payable  on  demand. 
But  the  drawer  of  a  memorandum  check  (so  called  from  the  abbreviation  '  mem.'  or 
'  memo.'  written  upon  its  face)  is  understood  by  custom  where  such  checks  are  used 
to  become  immediately  liable  for  the  amount  of  the  check  without  any  demand  upon 
the  bank  or  notice  of  dishonor.  Franklin  Bank  v.  Freeman,  16  Pick.  535  ;  TurnbuU 
V.  Osborne,  12  Abb.  Pr.  n.  8.  200.  See  also  Kelley  u.  Brown,  5  Gray,  108  ;  Skillman 
V.  Titus,  32  N.  J.  96  ;  Dykers  v.  Leather  Bank,  11  Paige,  612.  —Ed. 

1  The  argument  of  defendant's  counsel  haa  been  omitted.  —  Ed. 
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that  one  Bodenham  on  a  certain  day  made  a  draft  or  order  in  writing 
for  the  payment  of  money,  commonly  called  a  check  on  a  banker,  and 
directed  the  same  to  certain  persons  trading  as  bankers,  and  thereby 
required  them  to  pay  to  the  defendants  or  bearer  the  sum  of  £11, 
and  then  delivered  the  said  draft  or  order  to  the  defendant,  who  then 
indorsed  and  delivered  the  same  to  one  Lewis,  who  transferred  and 
delivered  the  same  to  the  plaintiff,  who  then  became  and  was  and  still 
is  the  lawful  hearer  thereof.  It  then  goes  on  to  allege  that  the  said 
draft  or  order  was  duly  presented  for  payment,  and  was  dishonored. 
The  point  urged  by  Mr.  Oran%  on  the  argument  of  the  demurrer,  was 
that  a  check  is  not  to  be  classed  with  bills  of  exchange  so  far  as  to  be 
capable  of  creating  a  liability  in  an  indorser  to  the  person  who  may 
be  the  holder  or  bearer  of  the  instrument.  I  think  he  has  failed  to 
establish  that  proposition.  A  check  is  strongly  analogous  to  a  bill  of 
exchange  in  many  respects.  It  is  drawn  upon  a  banker ;  and,  though 
in  practice  the  banker  does  not  accept  the  draft,  he  might  for  aught 

1  know  do  so.  A  check  has  also  some  of  the  incidents  of  a  bill  of 
exchange,  if  not  all,  as,  in  respect  of  its  paying  by  delivery,  and 
also  in  respect  of  a  5c>ra«_7?c?e  holder  taking  it  for  value  having  a  better 
title  than  the  person  from  whom  he  received  it.  Having  these  inci- 
dents of  a  bill  of  exchange,  has  it  the  further  incident  of  being  capa- 
ble of  passing  by  indorsement  ?  that  is,  where  the  indorsement  is 
made,  not  by  merely  placing  the  name  of  the  party  on  the  back  of 
the  instrument,  but  doing  so  with  the  intention  of  passing  the  title  to 
it,  and  of  incurring  all  the  usual  liabilities  of  an  indorser  of  a  negotia- 
ble instrument?  It  is  admitted  here  that  the  defendant's  name  was 
placed  upon  the  check  animo  indorsandi ;  and  therefore  our  judg- 
ment for  the  plaintiff  is  in  accordance  with  the  real  intention  of  the 
parties.  The  indorser  intended  to  give  to  the  indorsee  the  security  of 
his  name  and  liability  on  the  instrument.  I  also  think  our  decision  is 
in  accordance  with  the  law,  when  we  hold  that  a  check  is  a  negotiable 
instrument,  and  capable  of  indorsement. 

Btles,  J.  I  am  of  the  same  opinion.  I  conceive  that  a  check  is 
in  the  nature  of  an  inland  bill  of  exchange  payable  to  the  bearer  on 
demand.^     It   has   nearly   all   the   incidents   of   an   ordinary  bill   of 

1  A  check  may  be  payable  to  order  as  well  as  to  bearer.  Byre  u.  Waller,  5  H.  & 
N.  463,  per  Bramwell,  J.;  Charles  v.  Blackwell,  2  C.  P.  D.  156;  In  n  Brown,  2 
Story,  502,  512;  Harker  v.  Anderson,  21  Wend.  872,  374;   Elting  v.  Brinkerhoff, 

2  Hall,  459.  In  Charles  v.  Blackwell,  supra,  Cockburn,  C.  J.,  said,  p.  156:  "  The  only 
reason  why  checks  were  not  so  drawn  \i.  e.  payable  to  order]  before  the  passing  of  16 
&  17  Vict.  c.  69,  was  that  they  required  the  same  stamp  as  a  bill  of  exchange  of  the 
like  amount.  With  the  necessary  stamp,  such  a,  check  would  have  been  perfectly 
valid."  — Ed. 
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exchnnge.^  In  one  thing,  it  differs  from  a  bill  of  exchange  :  it  is  an 
appropriation  of  so  mnoh  money  of  the  drawer's  in  the  hands  of  the 
banker  upon  whom  it  is  drawn,  for  the  purpose  of  discharging  a  debt 
or  liability  of  the  drawer  to  a  third  person  ;  whereas,  it  is  not  neces- 
sary that  there  should  be  money  of  the  drawei-'s  in  the  hands  of  the 
drawee  of  a  bill  of  exchange.  There  is  another  difference  between 
the  two  instruments  :  in  the  case  of  a  bill  of  exchange,  the  drawer  is 
discharged  by  default  of  a  due  presentment  to  the  acceptor ;  but,  in 
the  case  of  a  check,  the  drawer  is  not  discharged  by  a  delay  in  the 
presentment,  unless  it  be  shown  that  he  has  been  prejudiced  thereby, 
for  instance,  by  the  failure  of  the  banker  on  whom  it  is  drawn.  In  nil 
other  respects,  a  check  is  precisely  like  an  inland  bill  of  exchange.  Mr. 
Grant  is  in  error  when  he  supposes  that  the  negotiability  of  inland 
bills  of  exchange  rested  entirely  on  the  statute  9  &  10  W.  III.  c.  17.  It 
reposes  on  the  law-merchant,  as  it  had  been  understood  and  applied 
for  at  least  a  hundred  years  before  the  passing  of  that  statute.  Bills 
of  exchange  indorsed  in  blank,  and  promissory  notes  payable  to 
bearer,  were  well-known  instruments.  So  the  bonds  and  notes  of 
foreign  states  and  princes  are  all  treated  in  this  country  as  negotiable 
instruments,  and  are  available  in  the  hands  of  persons  taking  them  for 
value.  That  being  so,  it  seems  to  me  to  be  clear  that  a  check  falls 
within  the  class  of  ordinary  bills  of  exchange ;  and,  if  so,  why  may  it 
not  be  indorsed,  so  as  to  impose  upon  the  indorser  the  ordinary  liabil- 
ities which  flow  from  the  indorsement  of  a  negotiable  instrument? 
No  inconvenience  can  result  from  our  holding  this  ;  for  it  was  dis- 
tinctly decided  in  Wayman  v.  Bend^  that  in  an  action  against  the 
maker  of  a  promissory  note  payable  to  A  B,  or  bearer,  if  the  declara- 
tion states  that  A  B  indorsed  the  note  to  the  plaintiff,  the  indorse- 
ment—  that  is,  an  indorsement  animo  indorsandi  —  must  be  proved. 
So,  in  Story  on  Promissory  Notes,  §  132,  it  is  said  that,  "  although  a 
note  payable  to  bearer  is  transferable  by  mere  delivery,  it  may  also  be 
transferred  by  indorsement  of  the  payee,  or  of  any  other  subsequent 
holder.  In  such  a  case,  the  indorser  incurs  the  same  liabilities  and 
obligations  as  the  indorser  of  a  negotiable  note  payable  to  order,  from 
many  of  which,  in  the  case  of  a  mere  transfer  by  delivery,  he  is 
exempt."  It  is  true  that  a  man's  name  may  and  very  often  is  written 
on  the  back  of  a  check  or  bill  without  any  idea  of  rendering  himself 
liable  as  an  indorser.  Indeed,  one  of  the  best  receipts  is  the  placing 
on  the  back  of  the  instrument  the  name  of  the  person  who  has 
received  payment  of  it.     Such  an  entry  of  the  name  on  the  instru- 

1  A  check  is  a  bill  of  exchange  within  the  "  Summary  Procedure  on  Bills   of 
Exchange  Act,"  18  &  19  Vict.  c.  67.     Eyre  v.  Waller,  5  H.  &  N.  460.  —  Ed. 
^  1  Camp.  175. 
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ment  is  not  an  indorsement.  So  a  man  frequently  puts  his  name  on 
the  back  of  a  bank-note.  In  all  these  cases,  the  act  of  writing  may  or 
may  not  be  an  indorsement,  according  to  circumstances.  All  that  we 
mean  to  decide  on  the  present  occasion  is  that,  where  a  man  indorses 
an  instrument  of  this  sort,  animo  indorsandi,  and  delivers  it  so 
indorsed  to  a  third  person,  he  renders  himself  liable  to  be  sued  upon 
the  instrument,  as  indorsee,  by  any  subsequent  holder.  I  entertain 
no  doubt  whatever  upon  the  subject ;  and  I  do  not  think  any  mischief 
or  inconvenience  can  result  from  our  so  deciding.  I  may  add  that  I 
do  no  injustice  to  the  able  argument  of  Mr.  Grant,  when  I  observe 
that  it  would  have  been  deserving  of  more  attention  if  it  had  been 
addressed  to  the  court  a  hundred  years  <igo. 

Keating,  J.  I  also  am  of  opinion,  upon  all- the  authorities,  that  a 
check  is  an  instrument  which  is  capable  of  being  indorsed,  and  that 
the  payee,  if  he  indorses  it  with  intent  to  make  himself  liable  as  an 
indorser,  as  is  alleged  in  this  declaration,  is  chai-geable  as  such  at  the 
suit  of  any  subseqent  bo7ia  fide  holder. 

Judgment  for  tlie  plaintiff} 


HOPKINSON  «.  FORSTER. 

In  Chanceet,  bbfoeb  Sie  Geoege  Jessbl,  M.  R.,  Decembee 

21,  1874. 

\Jieported  in  haw  Reports,  19  Equity,  74.] 

This  was  an  interpleader  suit  instituted  by  Messrs.  Hopkinson, 
bankers  and  army  agents,  for  the  purpose  of  ascertaining  the  rights  of 
the  claimants  to  a  fund  in  their  hands. 

The  plaintiffs  were  the  bankers  of  the  defendant,  Forster,  who,  up  to 
the  7th  of  May,  1867,  was  a  cornet  in  the  Third  Dragoon  Guards.  The 
plaintiffs  were  also  the  agents  of  that  regiment.  On  the  7th  of  May, 
1867,  Forster  retired  from  the  army,  having  sold  his  commission ;  and 
on  the  following  day  it  became  the  duty  of  the  plaintiffs,  as  agents  of 
the  regiment,  out  of  moneys  placed  in  their  hands  as  such  agents,  and 
held  by  them  subject  to  the  directions  of  the  military  authorities,  to 
issue  to  Forster  the  sum  of  £365  18s.  6c?.,  the  price  of  the  commission. 
On  that  date,  a  balance  of  £38  4s.  8c?.  was  standing  to  Forster's  credit 
on  his  private  banking  account. 

Various  claims  having  been  made  to  the  proceeds  of  the  sale  of  the 
commission,  this  suit  was  instituted  ;  and  the  plaintiffs  paid  into  court 
the  sums  of  £365  18s.  6c?.  and  £38  4s.  8c?. 

'  Barbour  v.  Bayon,  5  La.  An.  304;  McDonald  v.  Union  Bank  (Court  of  Session), 
March  29,  1864,  accord.  —  Ed. 
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The  cause  now  came  on  to  be  heard.  Amongst  other  claims  made 
to  the  fund  in  court  was  one  by  the  defendant,  Dr.  Cullen,  which  arose 
under  the  following  circumstances  :  — 

Dr.  Cullen  was  assistant  surgeon  in  the  regiment  to  which  Forster 
belonged.  In  February,  1867,  the  regiment  was  quartered  in  India. 
On  the  25th  of  that  mouth,  Forster  applied  to  Cullen  to  change  a 
check  for  him  ;  and  Cullen  accordingly  advanced  Forster  £50,  he  giving 
Cullen  a  check  for  that  amount,  dated  the  same  day,  and  drawn  on 
the  plaintiffs.  On  the  '23d  of  April,  1867,  the  plaintiffs  received  a 
letter  from  Forster  in  the  following  terms:  — 

"Before  leaving  India,  I  drew  some  checks  on  you,  which  I  hope 
have  been  met  before  this  by  my  commission  money.  If  they  have 
not,  please  let  me  know ;  also,  how  soon  I  may  expect  my  commission. 
I  also  wish  you  to  place  £25  to  Captain  Fitzgerald's  credit,  and  £50 
to  Dr.  CuUen's,  as  soon  as  possible." 

The  check  was  presented  on  the  23d  of  May,  1867,  and  was  dis- 
honored. 

Mr.  Chitty,  Q.  C,  and  Mr.  Cracknall,  for  the  plaintiffs. 

Mr.  A.  T.  'Watson,  for  Dr.  Cullen. 

First,  the  letter  written  by  Forster  created  a  charge  in  my  favor. 

[The  Master  of  the  Rolls.  You  can  have  no  charge  in  equity 
without  an  intent  to  charge.  The  letter  on  which  you  rely  was  not 
written  with  any  intent  to  charge  the  fund :  it  was  a  mere  letter  of 
instructions  to  the  bankers.] 

Secondly,  the  check  itself  constitutes  a  good  equitable  assignment. 
In  Keeiie  v.  Beard,  Mr.  Justice  Byles  says,  with  respect  to  a  check, 
this  :  "In  one  respect,  it  differs  from  a  bill  of  exchange  :  it  is  an  ap- 
propriation of  so  much  money  of  the  drawer's  in  the  hands  of  the 
banker  upon  whom  it  is  drawn  for  the  purpose  of  discharging  a  debt 
or  liability  of  the  drawer  to  a  third  person  ;  whereas,  it  is  not  necessary 
that  there  should  be  money  of  the  drawer's  in  the  hands  of  the  drawee 
of  a  bill  of  exchange."  That  shows  my  claim  to  be  good,  at  all  events, 
to  the  £38  4s.  M. 

Mr.  Roxburgh.,  Q.  C,  Mr.  Graham  Hastings,  Mr.  Davey,  Mr. 
Kisch,  and  Mr.  Eoeritt  were  for  other  defendants. 

\_Mx parte  South '  and  Lariviere  v.  Morgan^  were  referred  to. J 

Sir  G.  Jessel,  M.  R.  A  check  is  clearly  not  an  assignment  of 
money  in  the  hands  of  a  banker :  it  is  a  bill  of  exchange  payable  at 
a  banker's.  The  banker  is  bound  by  his  contract  with  his  customer  to 
honor  the  check,  when  he  has  sufficient  assets  in  his  hands.  If  he  does 
not  fulfil  his  contract,  he  is  liable  to  an  action  by  the  drawer,  in  which 

1  3  Sw.  .392.  2  Law  Rep.  7  Ch.  550. 
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heavy  damages  may  be  recovered  if  the  drawer's  credit  has  been 
injured.  I  do  not  understand  the  expressions  attributed  to  Mr.  Justice 
Byles  in  the  case  of  Keene  v.  Beai-d  ;  but  I  am  quite  sure  that  learned 
judge  never  meant  to  lay  down  that  a  banker  who  dishonors  a  check 
is  liable  to  a  suit  in  equity  by  the  holder. 

His  Honor  decided  on  the  other  claims  to  the  £365  18s.  6c?.,  but  held 
that  the  £38  4s.  8d.  had  been  improperly  paid  into  court,  there  being 
no  conflicting  claims  as  to  it ;  and  he  directed  the  latter  sum  to  be 
repaid  to  the  plaintiffs.^ 

1  It  is  perfectly  clear  that  the  holder  of  an  uncertified  check  has  no  claim,  either 
at  law  or  in  equity,  against  the  bank  upon  which  it  is  drawn.  Wharton  v.  Walker, 
4  B.  &  C.  163  ;  Yates  v.  Bell,  .3  B.  &  Al.  643 ;  Warwick  v.  Rogers,  5  M.  &  G.  374; 
Schroeder  v.  Central  Bank,  34  L.  T.  Rep.  735;  24  W.  R.  710,  s.  c;  Bank  of  Re- 
public u.  Millard,  10  Wall.  152;  First  Nat.  Bank  v.  Whitman,  94  U.  S.  34.5;  Essex 
Bank  v.  Bank  of  Montreal,  7  Biss.  193  ;  Griffin  v.  Kemp,  46  Ind.  172  (semble) ;  Case 
V.  Henderson,  23  La.  An.  49  (in  eiiect  overruling  Van  Bibber  v.  La.  Bank,  14  La. 
An.  481) ;  Moses  u.  Franklin  Bank,  34  Md.  574;  Bullard  v.  Randall,  1  Gray,  605; 
Nat.  Bank  v.  Eliot  Bank,  5  Am.  L.  Reg.  711 ;  Dana  v.  Third  Bank,  13  All.  445; 
Carr  v.  Nat.  Security  Bank,  107  Mass.  45;  Second  Bank  v.  Willinms,  13  Mich.  282 
(semble);  Dykers  d.  Leatlier  Bank,  11  Paige,  612;  Chapman  u.  White,  2  Seld.  412; 
Butterworth  v.  Paige,  5  Bosw.  341  ;  Schneider  v.  Irving  Bank,  1  Daly,  500  ;  Lunt  v. 
Bank  of  N.  Am.,  49  Barb.  221 ;  ^.tna  Bank  v.  Fourth  Bank,  46  N.  Y.  82 ;  Tyler  v. 
Gould,  48  N.  Y.  682 ;  Duncan  v.  Berlin,  60  N.  Y.  161 ;  Att'y.-Gen.  v.  Continental 
Co.,  71  N.  Y.  325;  Loyd  u.  McCaffrey,  46  Pa.  410;  First  Bank  v.  Gisli,  72  Pa.  13. 
In  Schroeder  v.  Central  Bank,  supra,  the  holder  of  a  check  soudit  to  charge  the  bank 
under  the  Judicature  Act  (36  &  37  Vict.  i;.  66,  §  25,  sub  sect.  6),  whereby  the  as- 
signee of  a  chose  in  action  may  enforce  his  claim  in  his  own  name  at  law.  But  the 
attempt  was  of  course  unsuccessful.  Brett,  J.,  said,  24  W.  R.  710:  "  The  bank  has 
made  a  contract  with  the  drawer  that  they  will  honor  his  checks  to  the  amount 
of  his  account.  They  Break  that  contract.  How  can  that  give  a  right  of  action 
to  a,  third  person  t  The  check  is  but  an  order  to  pay,  and  not  an  absolute  assign- 
ment of  any  thing.'' 

See  Simmons  v.  Savings  Society,  31  Oh.  St.  457. 

The  following  cases  are  contra :  Munn  v.  Burch,  25  111.  35 ;  Chicago  Co.  v.  Stan- 
ford, 28  III.  168 ;  Fourth  Bank  o.  City  Bank,  68  111.  398 ;  Union  Bank  v.  Oceana 
Bank,  80  111.  212 ;  Lester  v.  Given,  8  Bush,  357 ;  Weinstock  v.  Bellwood,  12  Bush, 
139  {semUe) ;  Roberts  u.  Austin,  26  Iowa,  315 ;  McGrade  u.  German  Institution, 
4  Mo.  App.  330 ;  Zelle  v.  German  Institution,  4  Mo.  App.  401 ;  McGregor  v.  Loomis, 
1  Disney,  247 ;  Bromley  v.  Commercial  Bank,  9  Phila.  622 ;  Fogarties  v.  State  Bank, 
12  Rich.  518. 

But  these  cases  rest  on  no  sound  principle,  and  can  possess  no  value,  except  in  the 
jurisdictions  where  they  were  decided.  The  very  essence  of  a  bill  of  exchange  lies  in 
the  fact  that  the  obligations  of  all  parties  to  it  are  based  upon  a  general  personal 
credit.  To  construe  a  check,  therefore,  as  an  order  to  pay  a  part  or  the  whole  of  a 
specific  fund,  is  to  deny  its  existence  as  a  bill  of  exchange.  — Ed. 
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WILLETS   V.  THE   PHCENIX   BANK. 

In  the  Sttpeeiok  Cofet,  Nbw  Yobk,  March,  1853. 

[Reported  in  2  Duer,  121.] 

The  action  was  brought  to  recover  the  amount  of  four  checks  certi- 
fied by  the  defendants  to  be  good.^ 

By  the  Court,  Oaklet,  C.  J.  Whether  the  teller  had  any  author- 
ity from  the  bank  to  certify  the  checks  in  suit  is  not  a  question  that 
we  are  called  upon  to  consider  under  the  pleadings,  since  the  complaint 
avers,  and  the  answer  in  terms  admits,  that  the  certifying  of  the  checks 
was  the  act  of  the  defendants. 

The  case,  therefore,  of  Massey  v.  The  Eagle  Bank  ^  is  not  applicable  ; 
nor  is  it  necessary  now  to  say  whether  we  should  have  followed  that 
decision,  had  the  question  as  to  the  authority  of  the  teller  been  prop- 
erly raised.^ 

The  objection  that  the  checks  were  not  negotiable,  and  consequently 
that  the  plaintiff,  being  merely  an  assignee,  took  them  subject  to  every 
defence  to  which  they  were  liable  when  transferred  to  him,  was  much 
insisted  upon  in  the  argument ;  but  we  are  satisfied  that  it  is  un- 
tenable. 

One  of  the  checks  was  payable  to  the  order  of  1658,  the  other  three 
to  the  order  of  bills  payable ;  and,  as  the  required  order  could  not  in 
either  ease  possibfc^  be  given,  the  checks,  unless  ti-ansferable  by  deliv- 
ery, were  payable  to  no  one,  and  were  void  upon  their  face.  The  law 
is  well  settled  that  a  draft  payable  to  the  order  of  a  fictitious  person, 
inasmuch  as  a  title  cannot  be  given  by  an  indorsement,  is,  in  judgment 
of  law,  payable  to  bearer.  Vere  v.  Le  wis,^  Minet  v.  Gibson.  And  it  seem-s 
to  us  quite  manifest  that  in  principle  these  decisions  embrace  the  pres- 

•  The  statement  of  facts  has  been  omitted,  all  that  is  necessary  to  an  understand- 
ing of  tlie  case  being  contained  in  the  judgment  of  the  court.  —  Ed. 

2  9  Mete.  309. 

3  By  a  general  principle  of  the  law  of  agency,  a  check  certified  by  the  officer  of 
a  bank,  who  regularly  certifies  checks  drawn  upon  it,  will  bind  the  bank  to  a  bona 
fide  holder,  although,  as  between  himself  and  the  bank,  the  officer  may  have  ex- 
ceeded his  authority.  Merch.  Bank  v.  State  Bank,  10  Wall.  604 ;  Claflin  v.  Farmers' 
Bank,  25  N.  Y.  293  (semWe) ;  Cooke  v.  State  Bank,  52  N.  Y.  96 ;  Clark  Bank  v.  Bank 
of  Albion,  52  Barb.  592 ;  Dorsey  v.  Abrams,  85  Pa.  299  (semUe),  in  which  cases  the 
cliecks  were  certified  by  the  cashier  or  president ;  Farmers'  Bank  v.  Butchers'  Bank, 
14  N.  Y.  623 ;  16  N.  Y.  125,  s.  c. ;  Meads  v.  Merchants'  Bank,  25  N.  Y.  143,  in  which 
cases  the  checks  were  certified  by  the  paying  teller.  But  see  Massey  v.  Eagle  Banlc. 
9  Met.  306  (certification  by  the  paying  teller),  contra.  In  Pope  v.  Bank  of  Albion,  57 
N.  Y.  126,  the  bank  was  not  bound  by  a  check  certified  by  the  assistant  cashier,  it 
being  beyond  the  scope  of  so  subordinate  an  officer  of  the  bank  to  certify  checks. 
—  Ed. 

*  3  Term  R.  183. 
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ent  case.  At  any  rate,  the  bank,  by  certifying  the  checks  as  good,  is 
estopped  from  denying  that  they  were  valid  as  drafts  upon  the  funds 
of  the  maker,  and  consequently  were  payable  to  bearer.  The  giving  of 
such  a  certificate,  if  otherwise  construed,  would  be  a  positive  fraud. 

The  only  question,  therefore,  that  remains  to  be  considered  is 
whether  the  facts  that  payment  of  the  checks  was  not  demanded  until 
nearly  two  months  after  they  were  certified,  and  that  in  the  mean  time 
the  maker  had  drawn  all  his  funds  from  the  bank,  including  those  rep- 
resented by  the  checks,  constitute  a  valid  defence?  For,  if  not,  the 
plaintiff's  are  clearly  entitled  to  our  judgment. 

The  answer  to  the  question  evidently  depends  upon  the  construction 
to  be  given  to  the  act  of  the  proper  officer  of  a  bank  in  certifying  a 
check.  Is  it  a  mere  declaration  of  an  existing  fact  ?  Or  does  it 
create  a  new  and  binding  obligation  on  the  part  of  the  bank  ?  Is  it 
simply  a  declaration  that  the  maker  had  then  funds  in  the  bank  cor- 
responding with  the  amount  of  the  check  ?  Or  is  it  an  appropriation 
of  those  funds  to  the  credit  of  the  check,  and  a  promise  that,  upon 
demand,  they  shall  be  applied  to  its  payment?  If  the  former,  the 
defendants  are  not  liable.     If  the  latter,  they  have  no  defence. 

That  the  latter  is  the  true  legal  interpretation  of  a  certified  check  we 
cannot  doubt,  since  upon  any  other  construction  the  act  of  certifying 
would  be  nugatory  or  would  operate  as  a  fraud.  It  would  be  nuga- 
tory, if  understood  by  all,  as  creating  no  obligation  on  the  part  of  the 
bank  to  retain  funds  to  meet  the  payment  of  the  check.  It  would, 
operate  as  a  fraud,  if  generally  understood  as  creating  an  obligation 
which  the  law  would  hold  not  to  exist. 

The  sole  and  manifest  object  of  the  maker  or  holder  of  a  check,  in 
requiring  it  to  be  certified,  is  to  enable  him  to  use  it  as  money;  that 
is,  to  pass  it  to  others  with  the  same  certainty  of  its  acceptance,  as 
affording  the  same  security  to  a  holder  ;  and  the  bank,  in  complying 
with  the  request,  must  know  that  such  is  its  object. 

It  is  therefore  certain  that  a  bank,  by  certifying  a  check,  means  to 
give  it  a  currency  and  value  that  would  not  otherwise  belong  to  it ; 
and  this  additional  value,  it  seems  to  us,  can  only  be  given  by  inter- 
preting the  certificate  as  an  unconditional  promise  of  payment,  when- 
ever payment  shall  be  demanded  :  otherwise,  a  certified  check  would 
be  of  no  more  use  or  value  than  the  ordinary  check,  and  would  aflTord 
no  greater  security  to  a  holder.  The  certificate  is  a  useless  form, 
unless  it  means,  not  merely  that  the  check  was  good  when  certified, 
but  that  it  will  be  good  when  presented  for  payment.  This  construc- 
tion is,  therefore,  necessary  to  give  effect  to  the  apparent  intention  of 
the  parties,  and  at  any  rate  is  necessary  to  prevent  the  check  from 
being  subsequently  used  as  a  means  of  deception  and  fraud. 
VOL.  II.  47 
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We  did  not  understand  the  counsel  for  the  defendant  as  denying 
that  a  certified  check  imports  an  obligation  on  the  part  of  the  bank  to 
retain  sufficient  funds  of  the  maker  to  meet  its  payment ;  but  this  obli- 
gation, he  contended,  exists  only  for  a  limited  period,  and  may  there- 
fore be  wholly  discharged  by  the  laches  of  the  holder  in  demanding 
payment. 

When  this  demand  is  delayed,  even  for  a  few  days,  the  counsel 
insisted  that  the  holder  of  the  check  takes  upon  himself  the  risk  of 
a  withdrawal  of  the  funds  which,  had  he  acted  with  due  diligence, 
would  have  been  applied  to  its  payment.  Such  is,  indeed,  the  nature 
of  the  defence  set  up  in  the  answer,  in  the  distinction  which  it  avers 
to  exist  between  a  certified  check  and  a  certificate  of  deposit ;  but  no 
evidence  of  the  general  usage  and  custom  which  the  answer  alleges  as 
establishing  this  distinction  was  given  upon  the  trial,  and,  in  the  ab- 
sence of  such  evidence,  there  is  no  ground  of  principle,  it  seems  to  us, 
upon  which  it  can  be  maintained.  We  can  perceive  no  reasons  for 
restricting  the  obligation  of  the  bank  within  the  limits  suggested,  or 
any  other,  and  consequently  none  for  the  imputation  of  laches  to  a 
holder. 

The  obligation  of  the  bank  is  simple  and  unconditional  to  pay  upon 
demand  ;  and  in  all  such  cases  the  demand  may  be  made  whenever  it 
suits  the  con\enience  of  the  party  entitled  to  the  stipulated  payment. 

When  the  business  of  a  bank  is  properly  conducted,  it  is  not  possible 
that  it  can  sustain  any  loss  or  prejudice  from  this  interpretation  of  its 
contract, — -the  contract  which  it  makes  in  certifying  a  check  ;  and  it 
is  only  where  delay  may  be  prejudicial  that  the  want  of  due  diligence 
may  be  legally  imputed,  and  operate  as  a  bar  to  a  claim  otherwise 
valid.  When  the  business  of  the  bank  is  properly  conducted,  it  is  the 
duty  of  the  officer  certifying  the  check  to  cause  it  to  be  immediately 
charged,  as  paid,  in  the  account  of  the  drawer  ;  and,  when  this  is  done, 
the  sum  thus  charged  will  remain  as  a  deposit  in  the  bank  to  the  credit 
of  the  check,  and  be  for  ever  withdrawn  from  the  control  of  the  maker, 
except  as  a  holder  of  the  check.  Such  a  deposit  stands  exactly  upon 
the  same  ground  as  every  other.  The  bank,  instead  of  being  preju- 
diced, is  benefited  by  the  delay  of  its  owner  in  calling  for  its  payment, 
and  can  with  no  more  propriety  impute  laches  to  the  unknown  holder 
of  the  check  than  to  a  known  holder  of  an  ordinary  deposit.  The  loss 
which  the  bank,  in  this  case,  by  resisting  the  demand  of  the  plaintiff, 
seeks  to  avoid,  has  resulted  from  the  laches  of  tlie  teller  in  sufl^eriiig 
Tripler,  the  maker  of  the  checks,  to  withdraw  the  funds  that  were  ap- 
propriated to  their  payment ;  but  assuredly  neither  the  laches  of  its 
own  officer,  nor  the  fraud  of  Tripler,  can  excuse  the  bank  from  a  com- 
pliance with  its  own  engagement.     As  we  intimated  upon  the  argu- 
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ment,  there  is  in  reality,  in  good  sense,  no  distinction,  in  the  nature  of 
the  liability  created,  between  a  certified  check  and  a  note  of  the  bank 
payable  on  demand.  Each  is  intended  to  circulate  as  money,  —  each 
is  an  absolute  promise  to  pay  a  specific  sum  upon  demand,  and  laches 
in  making  the  demand  is  no  more  imputable  in  the  one  case  than  in 
the  other.  The  only  difference  between  them  is  that  the  promise, 
which  in  the  note  is  expressed,  in  the  check  is  implied.^  .  .  .^ 

The  plaintiffs  are  entitled  to  judgment  upon  the  verdict  for  the  sum 
of  $4,000,  which  they  advanced  upon  the  checks,  with  interest  and 
costs. 


STEPHEN  MORSE,  Jr.,  and  Another,  v.  THE  MASSACHU- 
SETTS  NATIONAL   BANK. 

FRANK   S.  FISKE  v.  SAME. 

In  the  Circuit  Court  of  the  United  States,  First  Circuit, 

March,  1873. 

[Reported  in  1  Holmes,  209.] 

Actions  at  law  by  the  payees  of  certain  checks  drawn  by  one  Beal 
on  the  defendant  bank.  The  defendant  demurred  to  the  declarations, 
and  the  cases  were  heard  on  the  demurrers.  The  material  allegations 
of  the  declarations  are  stated  in  the  opinion. 

George  S.  Hale,  George  S.  Hillard,  for  plaintiffs. 

Preston  d:  IKimhall,  Converse  &  Kdley,  for  defendant. 

Shepley,  J.  The  declaration  in  each  of  these  cases  alleges  that  the 
plaintiff,  on  the  29th  day  of  August,  1866,  was  the  owner  and  posses- 
sor of  a  check  drawn  and  signed  by  one  B.  Franklin  Beal,  whereby 
Beal  directed  the  Massachusetts  National  Bank  to  pay  to  the  order  of 
the  plaintiff  the  sum  of  ten  thousand  two  hundred  and  ninety  dollars  ; 
that  the  plaintiff  on  the  same  day  presented  the  check  for  payment ; 
and  the  defendants,  in  consideration  that  the  plaintiff  would  deposit 
said  check  for  collection  in  some  other  bank  in  the  city  of  Boston,  so 
that  the  same  should  be  presented  for  ])ayment  through  an  association 

1  Mereliants'  Bank  v.  State  Bank,  10  Wall.  604 ;  Mussey  v.  Eagle  Bank,  9  Met. 
305;  Farmers'  Bank  v.  Butchers'  Bank,  16  N.  Y.  125 ;  14  N.  Y.  623,  s.  o. ;  Meads  v. 
Merchants'  Bank,  25  N.  Y.  143 ;  Girard  Bank  v.  Bank  of  Penn,  39  Pa.  92 ;  An- 
drews c;.  German  Bank,  0  Heisk.  211 ;  Memphis  o.  Wetter,  9  Heisk.  224,  accord. 

A  note  payable  at  a  banker's  is  certified  in  tlie  same  manner  and  with  the 
same  effect  as  a  check.     Meads  v.  Merchants'  Bank,  25  N.  Y.  14.3.  —  Ed. 

2  The  learned  judge  here  quoted  from  the  judgment  in  Mussey  v.  Eagle  Bank,  9 
Met.  311,  in  confirmation  of  his  opinion.  —  Ed. 
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called  and  known  as  the  Clearing-house  Association,  promised  and 
agreed  with  the  plaintiff,  that,  upon  such  presentation,  they,  the  said 
defend.'tnts,  would  pay  the  same ;  and  the  plaintiff  alleges  that,  in 
consideration  thereof  and  in  pursuance  of  the  said  request,  he  did 
agree  to  deposit  said  check  in  some  other  bank  in  Boston,  that  the 
same  should  be  transmitted  from  said  bank  through  the  clearing-house 
for  payment,  and  accordingly  did  deposit  it  in  the  First  National 
Bank ;  and  the  check  was,  by  the  First  National  Bank,  through  the 
Clearing-house  Association,  duly  presented  to  defendants  for  pay- 
ment, and  defendants  refused  to  pay  the  same.  Defendants  demur  to 
the  declaration,  and  plaintiffs  join  in  the  demurrer. 

There  is  no  averment  that,  at  the  time  of  jjresentation  of  the  check, 
the  drawer  had  any  funds  on  deposit  in  the  defendant  bank,  or  that 
defendant  at  that  time  was  under  any  obligation  to  honor  his  checks.^ 

There  being  no  fimds  of  the  drawers  of  these  checks  in  the  bank, 
the  bank  received  no  benefit  or  advantage  from  the  promise  of  the 
holder  to  deposit  the  checks  in  the  other  bank,  and  that  the  same 
should  be  presented  through  the  clearing-house.  The  promisors  lost 
nothing  by  such  promise.  They  had  seasonably  presented  the  checks ; 
were  guilty  of  no  laches  ;  were  not  even  obliged  to  notify  the  drawers 
of  the  non-payment,  the  drawee  having  no  funds.  They  did  not  dis- 
able themselves  from  enforcing  their  debt  against  Beal,  or  promise  to 
delay  enforcing  or  collecting  it.  They  were  as  much  at  liberty  to  col- 
lect their  debts  of  Beal,  while  the  unpaid  checks  were  in  the  banks,  or 
clearing-house,  for  collection,  as  if  they  were  in  fact,  as  they  were  in 
law,  in  their  own  possession. 

The  debt  remained  the  debt  of  Beal.  The  promise  of  the  bank  to  pay 
It  was  a  promise  to  pay  the  debt  of  another,  and  void  under  the  Statute 
of  Frauds.  This  is  not  a  case  where  the  guaranty  or  promise  which  is 
collateral  to  the  principal  contract  is  made  at  the  same  time,  and  becomes 
an  essential  ground  of  the  credit  given  to  the  principal  or  direct  debtor. 
In  this  case,  the  collateral  undertaking  of  the  bank  was  subsequent  to 
the  creation  of  the  debt,  and  was  not  the  inducement  to  it,  though  the 
subsisting  liability  was  the  ground  of  the  promise.  There  must,  to 
sustain  the  promise  and  take  it  out  of  the  operation  of  the  statute,  be 
some  other  and  further  consideration  shown  ;  for  the  consideration  for 
the  original  debt  will  not  attach  to  this  subsequent  promise.  Wain  v. 
Warlters,^  Leonard  y.  Vredenburgh.^  Tlie  promise  of  the  payees  of 
these  checks,  as  set  out  in  the  declaration,  does  not  amount  to  such 
further  and  new  consideration  as  to  take  the  case  out  of  the  operation 

'  A  portion  of  the  opinion  relating  to  the  authority  of  a  cashier  to  bind  his  hank 
has  been  omitted.  —  Ed. 

^  5  East,  20.  s  8  Johns.  31. 
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of  the  statute.  It  is  contended  that  it  amounts  to  a  parol  accept- 
ance of  the  checks,  and  that  a  parol  acceptance  of  a  check  is  good. 
Authority  may  be  found  in  many  text-books  of  writers  of  high  author- 
ity upon  commercial  law,  for  the  proposition  stated,  without  quali- 
fication or  exception,  that  a  parol  acceptance  of  a  bill  is  good.  Vide 
1  Parsons  on  Bills  and  Notes,  286.  But  it  is  believed  that  an  exam- 
ination of  the  cases  cited  in  support  of  this  proposition  will  not 
sustain  its  application  to  the  case  of  a  parol  accommodation  acceptance 
of  a  bank-check.  A  verbal  acceptance  of,  or  a  verbal  promise  to 
accept,  a  check,  when  the  acceptor  has  funds  of  the  drawer  in  his 
hands,  is  entirely  without  the  operation  of  the  statute,  from  the 
consideration  that  the  drawee's  engagement  is,  in  fact,  to  pay  his 
own  debt  to  the  drawer,  the  owner  of  the  funds.  But  it  is  not 
perceived  how  any  sound  reason  can  be  given  why  a  verbal  acceptance 
or  promise  to  accept,  for  the  mere  accommodation  of  the  drawer, 
without  funds  or  value  received,  should  not  be  treated  as  within  the 
statute.  Browne  on  Statute  of  Frauds,  §§  172,  174  ;  Quin  v.  Hanford,* 
Pike  V.  Irwin,''  Pillans  v.  Van  Mierop,'  Johnson  v.  Collings,  Curtis  v. 
Brown,*  and  cases  cited ;  Dexter  v.  Blanohard.^  Courts  have  fre- 
quently expressed  their  dissatisfaction  that  the  rule  with  regard  to 
implied  as  well  as  parol  acceptances  of  bills  has  been  carried  as  far  as 
it  has,  and  their  regret,  as  stated  in  Boyce  v.  Edwards,"  "that  any 
other  act  than  a  written  acceptance  of  the  bill  had  ever  been  deemed 
an  acceptance." 

In  Townsley  v.  Sumrall,'  which  decides  that  a  verbal  accommoda- 
tion acceptance  is  taken  out  of  the  statute  by  the  circumstance  that 
the  party  to  whom  the  promise  was  made  paid  money  on  the  strength 
of  it,  the  whole  opinion  on  this  point  in  the  case  proceeds  upon  the 
assumption  that,  without  some  new  and  original  consideration  moving 
between  the  parties  to  the  collateral  undertaking,  a  vei'bal  accommo- 
dation acceptance  is  within  the  statute.  The  mischief  of  the  rule  hold- 
ing parol  acceptances  of  bills  to  be  good  was  so  apparent,  that  the 
subject  has  been  regulated  by  statute  in  several  of  the  States,  requir- 
ing the  acceptance  to  be  in  writing ;  and  in  England,  by  the  statute 
1  &  2  Geo.  IV.  c.  78,  an  acceptance  of  an  inland  bill  must  be  in  writ- 
ing, and  on  the  bill  itself.  But  the  reasons  given  for  holding  good  a 
parol  accommodation  acceptance  of  a  bill  of  exchange  do  not  apply 
to  the  case  of  a  bank-check.  The  distinguishing  characteristics  of 
cheeks,  as  contradistinguished  from  bills  of  exchange,  are  that  they 
are  always  drawn  upon  a  bank  or  a  banker ;  that  they  are  payable 
immediately  on   presentment  without  the  allowance  of  any  days  of 

1  1  Hill,  82.  -  1  Sand.  14.  3  Burr.  1663.  «  5  Cusli.  884. 

5  11  Allen,  365.  «  4  Pet.  122.  ^  2  Pet.  170. 
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grace ;  ,ind  that  they  are  never  presentable  for  acceptance,  but  only 
for  payment.  Story  on  Promissory  Notes,  §  489,  and  cases  cited  in 
note.  The  promise  dechired  on  does  not  amount  to  an  acceptance.  If 
it  be  treated  either  as  a  promise  to  accept  or  a  promise  to  pay,  it  can- 
not avail  the  plaintiffs.  No  consideration  to  support  the  promise  is 
stated  or  appears.  The  checks  were  not  taken  on  the  faith  of  such 
promise.  The  holder  gave  nothing,  and  relinquished  no  advantage  for 
the  promise.  All  the  cases,  including  those  before  cited,  which  hold 
that  a  promise  to  accept  amounts  to  an  acceptance,  put  the  doctrine  on 
tlie  ground  that  the  holder  has  taken  the  bill  on  the  faith  of  the 
promise.  Coolidge  v.  Pa3'Son,  Schimmepennicli  v.  Bayard,^  Adams  v. 
Jones,^  Russell  v.  Wiggins.' 

The  promise  declared  on  must  be  considered  as  one  without  consid- 
eration, and  therefore  nudum  pactum.  Overman  v.  Hoboken  City 
Bank.*  Demurrers  sustained. 


SEVENTH  NATIONAL  BANK  v.   COOK. 

In  the  Supebme  Couet,  Pennsylvania,  April  1,  1873. 

[Reported  inl3  Pennsylcanla  Reports,  483.] 

The  opinion  ^  of  the  court  was  delivered  May  17,  1873,  by 
Read,  C.  J.  James  Greenwood  was  indebted  to  David  Cook  for  oil 
sold,  and  in  payment  gave  a  check  on  the  defendants.  The  Seventh 
National  Bank,  for  1174.50,  to  J.  C.  Barnes,  a  clerk  of  the  plaintiff, 
payable  to  the  order  of  D.  Cook.  Mr.  Barnes  indorsed  it  with  the 
name  of  D.  Cook,  and  his  own  name,  drew  the  money,  and  appropri- 
ated it  to  pay  an  amount  due  him  by  his  employer,  and  made  the 
proper  entries  on  the  books  of  D.  Cook.  The  plaintiff  refused  to 
recognize  the  acts  of  his  clerk,  and  obtained  the  cancelled  check  from 
Greenwood,  presented  it  to  the  bank,  was  refused  payment,  and  then 
commenced  this  suit.  The  court  charged  the  jury  that  "the  only 
question  is  whether  Barnes  had  authority  to  indorse  the  check  for 
Cook,  and  upon  that  I  leave  the  case  with  you  ; "  .and  the  jury  found  a 
verdict  for  the  plaintiff.  Cook,  for  the  amount  of  the  check.  Upon 
the  argument,  the  counsel  for  the  bank  cited  but  one  case.  Bank  of 
Republic  v.  Millard,^  and  contended  the  holder  of  the  check  could  not 
recover  against  the  bank.  It  was  in  evidence  that  the  bank  had  paid 
the  check  when  presented  by  Barnes,  and  that,  upon  settlement  of 

1  1  Pet.  284.  2  12  Pet.  207.  »  2  Story,  237.  *  1  Vroora,  61,  68. 

^  All  that  is  material  to  an  understanding  of  the  case  being  contained  in   this 
opinion,  the  rest  of  the  case  has  been  omitted. —  Ed. 
6  10  Wal.  172. 
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Greenwood's  bank-book,  the  check  was  returned  with  other  checks, 
cancelled,  and  of  course  charged  against  the  depositor.  This  brings  it 
within  the  exception  stated  by  the  Supreme  Court  of  the  United  States 
towards  the  close  of  their  opinion  in  10  Wallace :  "  It  may  be,  if  it 
could  be  shown  that  the  bank  had  charged  the  check  on  its  books 
ngainst  the  drawer,  and  settled  with  him  on  that  basis,  that  the  plain- 
tiff could  recover  on  the  count  for  money  had  and  received,  on  the 
ground  that  the  rule  ex  aequo  et  bono  would  be  applicable,  as  the  bank, 
having  assented  to  the  order,  and  communicated  its  assent  to  the  pay- 
master (the  drawer),  would  be  considered  as  holding  the  money  thus 
appropriated  for  the  plaintiff's  use,  and  therefore  under  an  implied 
promise  to  him  to  pay  it  on  demand." 

On  the  merits,  therefore,  the  case  was  for  the  plaintiff. 

It  is,  in  fact,  an  acceptance,  and  binds  the  bank  as  a  certified  check 
does.     "  It  is  tantamount  to  an  acceptance  of  a  draft." 

There  is  nothing  in  the  other  assignments  of  error. 

Judgment  affirmed} 

1  Van  Bibber  v.  La.  Bank,  14  La.  An.  481 ;  Dodge  v.  Nat.  Bank,  30  Oh.  St.  1 ;  20 
Oh.  St.  234,  s.  c,  accord. 

First  Bank  v.  Whitman,  94  U.  S.  343,  conlra. 

In  the  latter  case.  Hunt,  J.,  deUvering  the  opinion  of  the  court,  said,  p.  335,  347 : 
"  It  is  not  to  be  doubted,  however,  that  it  is  within  the  power  of  the  bank  to  render 
itself  liable  to  the  holder  and  payee  of  the  check.  This  it  may  do  by  a  formal  ac- 
ceptance written  upon  the  check,  in  which  case  it  stands  to  the  holder  in  the  position 
of  a  drawee  and  acceptor  of  a  bill  of  excliange.  Merchants'  Bank  v.  State  Bank,  10 
Wall.  604 ;  Espy  v.  Bank  of  Cincinnati,  18  Wall.  604. 

"  It  may  accomplish  the  same  result  by  writing  upon  it  the  word  '  good,'  or  any 
similar  words,  which  indicate  a  statement  by  it  that  the  drawer  has  funds  in  a  bank 
applicable  to  the  payment  of  the  check,  and  that  it  will  so  apply  them,  (a)  Cooke  «. 
State  Bank  of  Boston,  52  N.  Y.  96.  And  such  certificate,  it  is  said,  discharges  the 
drawer.     As  to  him,  it  amounts  to  a  payment.     First  Nat.  Bank  v.  Leach.  . 

"  It  is  further  contended  that  such  an  acceptance  of  the  check  as  creates  a  pririty 
between  the  payee  and  the  bank  is  established  by  the  payment  of  the  amount  of  this 
check  in  the  manner  described.  This  argument  is  based  upon  the  erroneous  assump- 
tion that  the  bank  has  paid  this  check.  If  this  were  true,  it  would  have  discharged 
all  of  its  duty,  and  there  would  be  an  end  of  the  claim  against  it.  The  bank  sup- 
posed that  it  had  paid  the  check  ;  but  this  was  an  error.  The  money  it  paid  was 
upon  a  pretended  and  not  a  real  indorsement  of  the  name  of  the  payee.  The  real 
indorsement  of  the  payee  was  as  necessary  to  a  valid  payment  as  the  real  signature 
of  the  drawer ;  and,  in  law,  the  check  remains  unpaid.  Its  pretended  payment  did 
not  diminish  the  funds  of  the  drawer  in  the  bank,  or  put  money  in  the  pocket  of  the 


(o)  In  Espy  v.  Bank  of  Cincinnati,  it  was  intimated  that  a  verbal  statement  by 
the  proper  officer  of  a  bank,  upon  which  a  check  was  drawn,  that  "  it  was  good,"  was 
not  equivalent  to  writing  the  word  "  good  "  upon  the  check.  In  Bamet  v.  Smith, 
30  N.  H.  256,  a  similar  verbal  statement  was  said  to  amount  to  an  acceptance  of  the 
check,  but  not  to  convert  the  check  into  a  certificate  of  deposit  —  Ec. 
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THE   FIRST  NATIONAL   BANK   OF   JERSEY    CITY,   Ap- 
pellant, V.  JAMES   L.  LEACH,  Respondent. 

In  the  Court  of  Appeals,  New  York,  April,  1873. 

[Reported  in  52  New  York  Reports,  350.] 

Appeal  from  judgment  of  the  general  term  of  the  Supreme  Court 
in  the  first  judicial  department,  affirming  a  judgment  in  favor  of  de- 
fendant, entered  upon  a  verdict. 

This  action  was  brought  upon  a  check  drawn  by  defendant.  The 
check  was  drawn  upon  the  Ocean  National  Bank,  was  dated  November 
21st,  1871,  for  $1,410,  payable  on  the  12th  of  December,  1871,  to  the 
order  of  James  Dolby.  It  was  delivered  to  the  payee,  and  discounted 
for  him  by  plaintiff.  At  eleven  o'clock  a.  m.  of  the  12th  December, 
plaintiff  caused  the  same  to  be  presented  to  the  drawee  for  certifica- 
tion, and  it  was  certified  as  good.  The  drawer  had  at  that  time  on 
deposit  sufficient  to  pay  the  check,  and  the  amount  thereof  was  charged 
to  hiin.  Within  an  hour  or  two  thereafter,  the  Ocean  National  Bank, 
the  di-awee,  suspended  ;  and  a  receiver  was  appointed,  who  took  pos- 
session afterward.  Upon  the  same  day,  the  check  was  presented  for 
payment ;  and,  payment  being  refused,  the  same  was  duly  protested. 

Upon  this  state  of  facts,  the  court  directed  a  verdict  for  defendant, 
to  which  plaintiff's  counsel  duly  excepted. 

William  F.  Shepard^  for  the  appellant.  A  check  presented  for 
payment  the  day  after  it  is  dated  is  presented  in  season.  Merchants' 
Bank  v.  Spicer,^  Mohawk  B.ank  v.  Broderick,^  Hazelton  v.  Colburn,' 
Johnson  u.  Bank  of  North  America,*  Himmelmann  v.  Hotaling.^  Pre- 
sentment for  acceptance  or  certification  and  presentment  for  payment 
are  separate  and  distinct  acts,  followed  by  different  consequences. 

person  entitled  to  the  payment.  The  state  of  the  account  was  the  same  after  the 
pretended  payment  as  it  was  before. 

"  We  cannot  recognize  the  argument  that  a  payment  of  the  amount  of  a  check  or 
sight  draft,  under  such  circumstances,  amounts  to  an  acceptance,  creating  a  privity 
of  contract  with  tlie  real  owner.  It  is  difficult  to  construe  a  payment  as  an  accept- 
ance under  any  circumstances.  The  two  things  are  essentially  different.  One  is  a 
promise  to  perform  an  act:  the  other,  an  actual  performance.  A  banker  or  an  indi- 
vidual may  be  ready  to  make  actual  payment  of  a  clieck  or  draft  when  presented, 
while  unwilling  to  make  a  promise  to  pay  at  a  future  time.  Many,  on  the  otlier 
hand,  are  more  ready  to  promise  to  pay  than  to  meet  the  promise  when  required. 
Tlie  difference  between  the  transactions  is  essential  and  inherent."  —  Ed. 

1  6  Wend.  443.  2  13  Wend.  183.  »  2  Abb.  N.  s.  199. 

4  5  Rob.  554.  «  6  Am.  R.  600. 
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Merchants'  Bank  v.  State  Bank,'  Meads  v.  Merchants'  Bank,''  Farmers', 
&c.,  Bank  v.  Butchers',  &c..  Bank,'  Claflin  v.  Farmers',  &«.,  Bank,*  Irv- 
ing Bank  v.  Wetherald,^  Willetts  r.  Phoenix  Bank,  Harker  v.  Anderson,' 
Johnson  v.  Bank  of  North  America.' 

Louis  C.  Waehner,  for  the  respondent.  The  certification  of  a  check 
by  a  bank  is  equivalent  to  payment.  Smith  v.  Miller,  Meads  v. 
Merchants'  Bank,^  Claflin  v.  Farmers',  &c.,  Bank.  Plaintiff,  by  taking 
the  certification  of  tlie  Ocean  Bank,  substituted  that  bank  in  the  place 
of  defendant  as  its  debtor.  Meads  v.  Merchants'  Bank.''  The  certifica- 
tion amounted  to  a  certificate  of  deposit.  Smith  v.  Miller,  Merchants' 
Nat.  Bank  v.  State  Bank.'  The  certification  of  a  check  by  a  bank 
is  the  act  by  which  the  bank  transfers  the  amount  of  the  check  to 
the  holder.  Harris  v.  Clark,'  Bank  Republic  «.  Miller.'  By  accept- 
ing the  certification,  the  drawer  was  discharged,  and  plaintiff  must 
look  to  the  acceptors.  Plahto  v.  Reynolds,  Mont.  Co.  Bank  v.  Albany 
City  Bank,"  Pratt  v.  Foote,''  Ontario  Bank  v.  Lightbody.'^ 

Peckuam,  J.  The  defendant  drew  the  check  in  controversy  :  it  was 
discounted  by  the  plaintiff ;  and,  on  the  day  it  was  due,  it  was  pre- 
sented by  plaintiff  to  the  drawee,  the  Ocean  Bank,  for  certification, 
was  certified  as  good, .and  in  the  afternoon  of  the  same  day  was  pre- 
sented for  payment,  which  was  refused,  because,  between  the  time  of 
its  certificate  and  its  second  presentment,  the  drawee,  the  Ocean  Bank, 
had  failed  and  gone  into  the  hands  of  a  receiver.  Did  this  certification 
operate  as  a  payment  of  the  check  as  between  these  parties  ? 

The  theory  of  the  law  is  that,  where  a  check  is  certified  to  be  good 
by  a  bank,  the  amount  thereof  is  then  charged  to  the  account  of  the 
drawer  in  the  bank  certificate  account.  Every  well-regulated  bank 
adopts  this  practice  to  protect  itself. 

The  reason  therefor  is  so  strong  that  the  law  presumes  it  is  adopted  by 
the  banks.  Smith  v.  Miller,  Meads  v.  The  Merchants'  Bank  of  Albany,'' 
The  Farmers'  &  Mechanics'  Bank  v.  Butchers'  &  Drovers'  Bank,*  Mer- 
chants' Bank  v.  State  Bank.'     It  is  found  to  have  been  done  in  this  case. 

If  a  bank  failed  to  keep  such  account  and  to  make  such  entries,  it 
would  necessarily  incur  the  peril  of  the  failure  of  its  customers  whose 
checks  it  certified,  without  any  account  of  their  number  or  amount, 
although  it  would  be  liable  to  pay  its  certified  checks  to  bona  fide 
holders,  whether  it  had  funds  or  not.  Farmers'  &  Mechanics'  Bank  v. 
Butchers'  &  Drovers'  Bank,  supra. 

It  follows  that,  after  a  check  is  certified,  the  drawer  of  the  check 

1  10  Wall.  604,  647  "  25  N.  Y.  143,  147.  '  28  N.  Y.  425,  428. 

4  25  N.  Y.  293,  297.  '"  36  N.  Y.  335.  «  21  Wend.  372, 

'  5  Rob.  554.  8  3  N.  Y.  120.  '  10  Wall.  152. 

10  8  Barb.  399,  400.  "  9  N.  Y.  469.  '^  13  Wend.  101. 
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cannot  diaw  out  the  funds  then  in  the  bank  necessary  to  meet  the 
certified  check.     That  money  is  no  longer  his. 

If  he  aijprebended  danger  from  the  suspected  f aihire  of  the  bank,  he 
could  not  draw  out  that  money,  because  it  had  ;ih-eady  been  appropri- 
ated by  means  of  the  check  thus  certified  :  as  to  him,  it  was  precisely 
as  if  the  bank  had  paid  the  money  upon  that  check,  instead  of  making 
a  certificate  of  its  being  good. 

For  that  reason,  the  drawer  could  have  no  remedy  against  the  bank, 
by  any  legal  proceeding,  to  secure  himself  for  the  amoimt  of  that  check. 
Hence,  if  the  drawer  should  get  the  check  back,  he  would  strictly  be 
entitled  to  get  that  money,  not  by  virtue  of  his  original  deposit,  but 
solely  by  surrender  of  the  certified  check,  like  any  other  holder. 

But  all  that  has  been  yet  stated  applies  with  equal  force  to  the  ac- 
ceptance of  a  time  bill  of  exchange  before  due.  Then,  when  the  drawee 
accepts,  it  is  an  appropriation  of  the  funds,  pro  tcuito,  for  the  service 
and  use  of  the  payee  or  other  person  holding  the  bill,  so  that  the 
amount  ceases  henceforth  to  be  the  money  of  the  drawer,  and  becomes 
that  of  the  payee  or  other  holder  in  the  hands  of  the  acceptor.  Story 
on  Bills  of  Exchange,  §  14 ;  1  Parsons  on  Notes  and  Bills,  323. 

It  is  entirely  clear  that  the  acceptance  of  a  time  draft,  before  due, 
does  not  operate  as  a  payment  as  respects  the  drawer.  Its  only  effect 
is  to  make  the  acceptor  the  primary  party  to  pay  the  draft. 

But  the  parties  to  a  certified  check,  due  when  certified,  occupy  a 
different  position.  There  the  money  is  due  and  payable  when  the 
check  is  certified.  The  bank  virtually  says  that  check  is  good  :  we 
have  the  money  of  the  drawer  here  ready  to  pay  it.  We  will  pay  it 
now,  if  you  will  receive  it.  The  holder  says.  No,  I  will  not  take  the 
money.  You  may  certify  the  check,  and  retain  the  money  for  me 
until  this  check  is  presented. 

The  law  will  not  permit  a  check,  when  due,  to  be  thus  presented, 
and  the  money  to  be  left  with  the  bank  for  the  accommodation  of  the 
holder,  without  discharging  the  drawer. 

The  money  being  due,  and  the  cheek  presented,  it  is  his  own  fault 
if  the  holder  declines  to  receive  the  pay,  and  for  his  own  convenience 
has  the  money  appropriated  to  that  check,  subject  to  its  future  present- 
ment at  any  time  within  the  Statute  of  Limitations. 

The  acceptance  of  a  time  draft  before  due  is  entirely  different :  there 
the  holder  has  then  no  right  to  the  money,  and  the  acceptor  no  author- 
ity to  pay  until  the  maturity  of  the  bill.  There  is  no  necessity  for 
presenting  a  check  for  acceptance,  like  a  time  bill,  no  authority  for 
such  presentment,  although  the  holder  has  the  right  to  do  it.  The 
authority  and  the  duty  are  to  present  for  payment. 
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If,  however,  the  holder  choose  to  have  it  certified  instead  of  paid,  he 
will  do  so  at  the  peril  of  discharging  the  drawer. 

He  cannot  change  the  position  and  increase  the  risk  of  the  drawer 
without  discharging  him.     Smith  v.  Miller. 

This  would  not  discharge  the  drawer  of  a  check,  who  himself  pro- 
cured it  to  be  certified  and  then  put  it  in  circulation.  The  reason  of 
the  rule  fails  to  apply  to  him  in  such  case. 

I  am  not  aware  of  any  direct  authority  upon  this  question  ;  but 
upon  principle  it  must  be  held  that  the  bank  holds  the  money,  after 
certification  to  the  holder,  not  at  the  risk  of  the  drawer,  but  of  the 
holder  of  the  check. 

The  judgment  must  be  afiirmed. 

All  concur.  Judgment  affirmed.^ 

1  Essex  Bank  v.  Bank  of  Montreal,  7  Biss.  193 ;  Freund  v.  Importers'  Bank,  76 
N.  Y.  352,  accord: 

Wood  a.  Merchants'  Bank,  41  111.  267 ;  Irving  Bank  v.  Wetherald,  36  N.  Y.  335 
(in  which  cases  the  certification  was  upon  notes  payable  at  a  bank),  contra. 

Conf.  Bickford  v.  First  Bank,  42  111.  238 ;  Rounds  v.  Smith,  42  111.  245 ;  Brown  «. 
Leckie,  43  III.  497 ;  Thomson  v.  Bank  of  B.  N.  Am.,  45  N.  Y.  Sup'r  Ct.  1. 


Crossed  Checks. — By  custom,  the  crossing  of  a  check  with  the  name  of  a 
banker  amounted  to  a  direction  by  the  owner  to  the  drawee  to  pay  it  only  through  a 
banker,  and  the  disregard  of  this  direction  would  be  evidence  of  negligence  in  case 
the  payment  should  be  made  to  one  who  was  not  the  lawful  holder.  But  the  cross- 
ing did  not  restrict  the  negotiability  of  the  check.  Bellamy  v.  Marjoribanks,  7  E.\. 
389 ;  Carlon  o.  Ireland,  5  E.  &  B.  765.  By  19  &  20  Vict.  c.  25,  this  custom  was 
made  a.  part  of  the  statutory  law.  Simmons  v.  Taylor,  4  C.  B.  N.  a.  463;  Smith  v. 
Union  Bank,  L.  R.  10  Q.  B.  231 ;  1  Q.  B.  D.  31,  s.  c. 

By  Stat.  39  &  40  Vict,  c.  81,  §  12,  a  banker  who  has  in  good  faith  and  without 
negligence  received  payment  for  a  customer  of  a  check  crossed  generally  or  specially 
to  himself  shall  not,  in  case  the  title  to  the  check  proves  defective,  incur  any  liability 
to  the  true  owner  of  the  check  by  reason  only  of  having  received  sucli  payment. 
See  Matthiessen  v.  London  Co.,  41  L.  T.  Rep.  35  (C.  P.  D.). 

Forged  Indorsement  of  a  Check.  —  By  16  &  17  Vict.  u.  59,  §  19  [supra. 
Vol.  I.  p.  485,  n.  1),  a  banker  who  paid  a  check  to  the  ostensible  indorsee  was  pro- 
tected to  the  same  extent  as  if  the  check  had  been  payable  to  bearer.  Hare  v. 
Copeland,  13  Ir.  C.  L.  426.  And  if  the  check  had  once  been  delivered  to  the  payee, 
a  payment,  good  as  to  the  banker,  inured  to  the  benefit  of  the  drawer.  See  also 
St.  39  &  40  Vict.  c.  81,  §  9,  and  Charles  v.  Blackwell,  2  C.  P.  D.  151.  But  this 
statute  did  not  deprive  the  owner  of  a  check  of  his  right  to  claim  it  even  from  a 
purchaser  for  value  without  notice,  who  held  under  a  forged  indorsement.  Ogden 
V.  Benas,  L.  K.  9  C.  P.  513 ;  Bobbett  v.  Pinkett,  1  Ex.  D.  368. 
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CHAPTER   X. 

NEGOTIABLE   PAPER   OTHER  THAN   BILLS,   NOTES, 
AND   CHECKS. 


GORGIER  V.  MIEVILLE  and  Another. 
In  the  King's  Bench,  June  22,  1824. 

\Reported  in  3  Barnetcall  Sc  Creswelly  45.] 

Teotee  for  a  Prussian  bond.  Plea,  not  guilty.  At  the  trial  before 
Abbott,  C.  J.,  at  the  London  sittings  after  last  Michaelmas  term,  it 
appeared  that  the  bond  in  question  had  been  deposited  by  the  plaintiff 
in  the  hands  of  Messrs.  Agassiz  &  Co.,  to  hold  for  the  benefit  of 
the  plaintiff,  and  receive  the  interest  upon  it.  Agassiz  &  Co.,  being  in 
want  of  money,  pledged  the  bond  to  the  defendants.  By  the  bond, 
the  King  of  Prussia  declared  himself  and  his  successors  bound  to 
every  person  who  should  lor  the  time  being  be  the  holder  of  the  bond, 
for  the  payment  of  the  principal  and  interest,  in  the  manner  there 
pointed  out.  It  was  further  proved  that  bonds  of  this  description 
were  sold  in  the  market,  and  passed  from  hand  to  hand  daily,  like  ex- 
chequer bills,  at  a  variable  price,  according  to  the  state  of  the  market. 
Upon  these  facts,  the  Lord  Chief  Justice  was  clearly  of  opinion,  that 
this  bond  might  be  pledged  to  any  person  who  did  not  know  that  the 
person  pledging  it  was  not  the  real  owner,  and  he  directed  the  jury 
to  find  a  verdict  for  the  defendants,  unless  they  thought  that  the 
defendants  knew  that  Messrs.  Agassiz  &,  Co.  were  not  the  owners 
of  the  bond  at  the  time  when  they  deposited  it  in  their  hands.  The 
jury  having  found  a  verdict  for  the  defendants,  a  rule  7iisi  for  a  new 
trial  was  obtained  in  last  Hilary  term,  and  now 

Scarlett,  Marryat,  Ourney,  and  F.  Pollock  showed  cause,  and  con- 
tended that  a  bond  of  this  description  being  payable  to  bearer,  and 
the  subject  of  sale  like  exchequer  bills,  the  property  in  it  passed  by 
delivery,  and,  therefore,  like  bank-notes  or  bills  of  exchange  indorsed 
in  blank,  might  be  pledged  by  any  person  holding  it  in  character  of 
agent ;  and  they  cited  Miller  v.  Race,  Grant  v.  Vaughan,  Peacock  v. 
Rhodes,  Collins  v.  Martin,  Wookey  v.  Pole.* 

1  4  B.  &  Al.  1. 
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The  Attorney- General  and  D.  F.  Jones,  contra.  This  case  falls 
rather  within  Glyn  v.  Baker,i  in  which  it  was  held  that  the  property  in 
an  India  bond  did  not  pass  by  delivery.  The  principal  ground  upon 
which  bank-notes,  bills  of  exchange  indorsed  in  blank,  and  exchequer 
bills  have  been  held  to  pass  by  delivery,  is,  that  such  instruments  con- 
stitute a  part  of  the  circulating  medium  of  the  country,  which  would 
be  materially  impeded  if  they  could  be  followed.  That  reason  does 
not  apply  to  a  security  of  a  foreign  state. 

Abbott,  C.  J.  I  think  that  this  rule  must  be  discharged.  This  in- 
strument, in  its  form,  is  an  acknowledgment  by  the  King  of  Prussia 
that  the  sum  mentioned  in  the  bond  is  due  to  every  person  who  shall 
for  the  time  being  be  the  holder  of  it ;  and  the  principal  and  interest 
is  payable  in  a  certain  mode,  and  at  certain  periods  mentioned  in  the 
bond.  It  is,  therefore,  in  its  nature,  precisely  analogous  to  a  bank-note 
payable  to  bearer,  or  to  a  bill  of  exchange  indorsed  in  blank.  Being 
an  instrument,  therefore,  of  the  same  description,  it  must  be  subject 
to  the  same  rule  of  law,  that  whoever  is  the  holder  of  it  has  power  to 
give  title  to  any  person  honestly  acquiring  it.  It  is  distinguishable 
from  the  case  of  Glyn  v.  Baker,  because  there  it  did  not  appear  that 
India  bonds  were  negotiable,  and  no  other  person  could  have  sued  on 
them  but  the  obligee.  Here,  on  the  contrary,  the  bond  is  payable  to 
the  bearer,  and  it  was  proved  at  the  trial  that  bonds  of  this  descrip- 
tion were  negotiated  like  exchequer  bills.^ 

Mule  discharged.^ 


In  re  GENERAL  ESTATES  COMPANY,  Mc  parte  CITY  BANK. 

In  Chancbet,  before  Sir  W.  Page  Wood  and  Sir  C.  J.  Selwtn, 
L.JJ.,  June  11,  1868. 

[Reported  in  Law  Reports,  3  Chancery  Appeals,  758.] 

This  was  a  motion  by  the  City  Bank,  by  way  of  appeal  from  an 
order  of  the  Master  of  the  Rolls,  admitting  them  to  prove  on  certain 
instruments,  subject  to  any  equities  existing  between  the  original 
holder  and  the  General  Estates  Company,  Limited. 

1  15  East,  509. 

2  The  negotiability  of  exchequer  bills  was  established  in  1820  by  Wookey  v.  Polo, 
4  B.  &  Al.  1.     See  also  Brandao  v.  Barnett,  12  01.  &  F.  787,  805.  —  Ed. 

8  Lang  V.  Smith,  7  Bing.  284  {semWe) ;  Att'y-Gen.  v.  Bouwens,  4  M.  &  W.  171 ; 
Heseltine  v.  Siggers,  1  Ex.  856  (semble) ;  Jones  <i.  Peppercorne,  John.  430,  accord — 
Ed. 
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The  objects  of  the  company,  as  stated  in  the  memorandum  of  asso- 
ciation, were  "  to  acquire  by  purchase,  lease,  or  otherwise,  freehold, 
copyhold,  leasehold,  and  other  real  property,  for  building  thereon, 
improving,  letting,  or  selling,  and  the  doing  of  all  such  other  things 
as  are  incidental  or  conducive  to  the  attainment  of  the  above 
objects." 

Nothing  was  said  in  the  articles  ^  as  to  negotiable  instruments,  nor 
as  to  the  mode  of  executing  instruments  not  under  seal,  except  checks 
on  the  comjjany's  bankers. 

All  the  instruments  to  which  the  appeal  related  were  in  the  same 
form  as  the  following  :  — 

"  The  General  Estates  Company,  Limited. 
"  Lombard  House,  George  Yard,  London,  E.G. 
"No.  1  A.  Debenture.  £1000." 

In  consideration  of  £1,000  paid  to  them  by  J.  C.  Hodges,  Esq.,  the 
General  Estates  Company,  Limited,  hereby  undertake  to  pay  to  the 
order  of  the  said  J.  C.  Hodges,  Esq.,  on  1st  July,  1867,  the  said  sum 
of  £1,000,  with  interest  thereon,  after  the  rate  of  £5  per  cent  per 
annum,  half  yearly,  on  the  1st  day  of  January  and  the  1st  day  of  July 
in  each  year,  on  presentation  of  the  annexed  interest  warrants. 

"  Given  under  the  common  seal  of  the  General  Estates  Company, 
Limited,  this  5th  of  December,  1865." 

This  instrument  was  under  the  seal  of  the  company,  signed  by  two 
directors,  and  countersigned  by  the  secretary,  and  was  impressed  with 
a  common  £1  5s.  stamp  not  bearing  a  designation  appropriating  it  to 
any  particular  class  of  instrument.  Annexed  to  the  instrument  were 
interest  warrants,  of  which  the  following  is  a  sample  :  — 

"  The  General  Estates  Company,  Limited. 
"  Interest  Warrant,  No.  1  a. 
"£25  payable  1st  July,  1867  (subject  to  income  tax)  on  presentation 
at  the  National  Bank,  Old  Broad  Street. 

"£25.  C.  W.  Caepentee,  Secretary." 

Hodges  had  sold  land  to  the  company  and  received  payment,  partly 
in  cash,  partly  in  bills  of  exchange,  and  partly  in  debentures,  which, 
by  their  terms,  were  expressly  made  charges  on  the  property  of  the 
company.  Subsequently,  in  order  to  facilitate  a  proposed  mortgage 
by  the  company,  he  gave  up  the  debentures  and  received  in  exchange 
the  instruments,  the  form  of  which  is  set  out  above.     On  the  6th  of 

1  Certain  provisions  of  the  articles  given  in  tlie  original  report  have  been  omitted, 
—  Ed. 
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December,  1865,  Hodges  sold  three  of  these  instruments  to  Charles 
Herman,  and  indorsed  them  to  him,  .also  executing  a  transfer  by  deed, 
which,  on  the  16th,  w:is  carried  in  by  Herman  for  registration,  and  he 
received  a  certificate  that  the  transfer  had  been  registered.  Herman 
deposited  the  instruments  for  value  with  the  City  Bank. 

The  Master  of  the  Rolls  held  that  the  case  was  governed  by  In  re 
Natal  Investment  Company,^  and  made  the  order  appealed  from. 

Mr.  Swaiiston,  Q.  C,  and  Mr.  J.  W.  Chitty,  for  the  appellant. 

This  case  is  governed  by  In  re  Agra  and  Masterman's  Bank,''  and 
In  re  Blakely  Ordnance  Company,'  and  is  distinct  from  the  Natal 
Investment  Company.  The  instruments  are,  in  fact,  promissory  notes. 
The  stamp  not  being  appropriated  to  any  other  instrument  will  serve 
for  a  promissory  note.  The  directors  in  a  company  constituted  like 
this  can  issue  negotiable  instruments.  In  re  Peruvian  Railways  Com- 
pany.* The  instrument  does  not  cease  to  be  a  promissory  note  by 
being  under  seal,  the  promisor  being  a  corporation.  Halford  v. 
Cameron's  Coalbrook,  &c.  Railway  Company.^ 

Mr.  Roxburgh,  Q.  C,  and  Mr.  Edmund  James,  for  the  official  liqui- 
dator :  — 

This  is  not  a  promissory  note,  but  a  bond,  an  engagement  under  seal 
to  pay  a  sum  of  money.  Nobody  would  dream  of  calling  it  a  promis- 
sory note  but  for  the  words  "to  the  order  of,"  and  those  words  are 
virtually  the  same  as  the  words  "the  holder  hereof,"  in  J»i  re  Natal 
Investment  Company,  which  case  governs  the  present,  and  the  assignee 
takes  subject  to  all  equities. 

Mr.  /Swanston,  in  reply. 

SiE  W.  Page  Wood,  L.  J.  I  incline  to  think  that  this  instrument 
is  a  promissory  note ;  but  if  not,  I  think  it  is  an  instrument  coming 
within  the  principles  of  In  re  Agra  and  Masterman's  Bank,^  and  In  re 
Blakely  Ordnance  Company.'  The  case  is  stronger  in  favor  of  the 
assignee  than  in  either  of  those  cases,  for  each  of  these  instruments  is 
more  like  a  promissory  note  than  any  thing  else.  Its  being  stamped 
^ith  a  deed  stamp  cannot  affect  the  question,  there  being  nothing  to 
prevent  a  promissory  note  being  so  stamped.  It  is  under  seal,  but  so, 
in  the  absence  of  special  powers,  must  every  instrument  be  which  is 
executed  by  a  corporation.  If  there  had  been  in  these  articles  any 
provision,  such  as  we  often  find,  providing  for  the  issuing  negotiable 
instruments  not  under  seal,  the  argument  from  the  use  of  a  seal  would 
have  had  much  more  weight.  The  instrument  is  called  on  the  face 
of  it  a  debenture,  which,  so  far  as  it  goes,  is  in  favor  of  its  being  a 

1  Law  Rep.  3  Ch.  355.  2  Law  Eep.  2  Ch.  391, 

»  Law  Rep.  3  Ch.  154.  *  Law  Kep.  2  Ch.  617. 

6  16  Q.  B.  442. 
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deed,  and  not  a  promissory  note  ;  but  when  we  look  at  its  contents 
we  find  that  the  company  thereby  undertake  to  p.ay  to  the  order  of 
Hodges,  on  the  1st  of  July,  1867,  the  sum  of  £1,000,  with  interest  at 
the  rate  of  £5  per  cent  per  annum,  which,  apart  from  the  immaterial 
substitution  of  "  undertake  "  for  "  promise,"  is  the  simple  and  ordinary 
form  of  a  promissory  note.  Corporate  bodies  may  issue  promissory 
notes  and  bills  of  exchange,  where  the  nature  and  character  of  their 
business  warrants  it.^  Here  the  nature  and  character  of  the  business 
is  such  that  the  issuing  negotiable  instruments  would  be  an  ordinary 
and  almost  necessary  incident  to  it.  The  better  opinion  seems  to  me 
to  be  that  this  is  a  promissory  note,  but  if  it  be  not  so,  the  authorities 
go  to  this,  that  where  there  is  a  distinct  promise  held  out  by  a  com- 
pany, informing  all  the  world  that  they  will  pay  to  the  order  of  the 
person  named,  it  is  not  competent  for  that  company  afterwards  to  set 
up  equities  of  their  own  and  say  that  because  the  person  who  makes 
the  order  is  indebted  to  them  they  will  not  pay. 

As  regards  the  Natal  Company's  Case,^  I  do  not  think  that  the 
Lord  Chancellor  there  overruled  the  other  cases.  In  that  case  there 
was  an  agreement  to  pay  to  a  certain  individual,  "  his  executors,  ad- 
ministrators, or  transferees,"  which  his  Lordship  held  equivalent  to  "  his 
executors,  administrators,  or  assigns."  Thus  far,  therefore,  the  instru- 
ment was  in  the  form  of  an  ordinary  money  bond,  but  there  were  the 
added  words  "  or  to  the  holder  for  the  time  being,  of  this  debenture 
bond,"  and  the  Lord  Chancellor  said  those  words  were  not  intended 
to  control  the  general  character  of  the  instrument,  but  were  only 
intended  to  dispense  with  the  necessity  of  executing  a  formal  assign- 
ment by  deed.  There  the  instrument  was  in  other  respects  in  the 
ordinary  form  of  a  covenant  to  pay,  while  here  it  is  in  the  form  of  a 
promissoi-y  note  payable  to  order. 

vSiR  C.  J.  Selwyn,  L.  J.  I  also  think  that  in  this  case  the  company 
clearly  had  power  to  issue  negotiable  instruments,  especially  having 
regard  to  the  86th  clause  of  the  articles.  It  then  remains  to  be  seen 
whether,  according  to  its  true  construction,  this  is  a  negotiable  instru- 
ment. The  case  seems  to  be  stronger  than  that  of  Agra  and  Master- 
man's  Bank,'  because  there,  there  was  a  letter  of  credit  which  was 
capable  of  being  put  an  end  to  at  any  time;  but  in  the  present  case 
these  instruments  were  finally  issued  by  way  of  a  cash  payment. 
From  the  nature  of  the  transaction  it  is  to  be  inferred  that  it  was  in- 
tended to  give  negotiable  instruments,  for  they  were  given  in  substi- 

1  In  re  Peruvian  Co.,  L.  R.  2  Ch.  617 ;  Crouch  v.  Credit  Fonoier,  L.R.  8  Q.B.  382, 
accord.  —  Ed. 

2  Law  Rep.  3  Cli.  355.  3  Law  Rep.  2  Ch.  391. 
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tution  for  mortgages,  and  their  being  negotiable  appears  to  be  the 
only  consideration  for  the  exchange.  Then  as  to  their  being  under 
the  seal  of  the  company,  in  the  absence  of  any  special  power,  an 
instrument  under  seal  is  the  only  instrument  by  which  a  corporate 
body  can  contract  at  all.  The  present  case  is  broadly  distinguishable 
from  that  of  the  Natal  Company,  on  the  grounds  mentioned  by  the 
Lord  Justice.  I  think,  therefore,  that  these  must  be  treated  as  nego- 
tiable instruments,  and  that  the  order  of  the  Master  of  the  Rolls 
must  be  varied  by  striking  out  the  words  making  the  proof  subject  to 
equities.' 


GOODWIN  V.  ROBARTS  and   Others, 
In  the  Excheqube  Chamber,  July  7,  1875. 

^Reported  in  Law  Reports,  10  Exchequer,  337.] 

Eeeoe  by  the  defendants  on  a  judgment  of  the  Court  of  Exchequer 
in  favor  of  the  plaintiff. 

The  facts  are  fully  stated  in  the  report  of  the  case  in  the  court 
below  (L.  R.  10  Ex.  76). 

May  15  ;  June  23,  24.  Benjamin,  Q.C.  (Anstie  with  him),  for  the 
defendants. 

J.  Brown,  Q.  C.  {C.  S.  Bobarts  with  him),  for  the  plaintiffs.^ 

July  7.  The  judgment  of  the  Court  (Cockbuen,  C.J.,  Mbllor, 
Lush,  Beett,  and  Lindlet,  JJ.)  was  delivered  by 

Cockbuen,  C.J.  The  question  for  our  decision  in  this  case  is, 
whether  certain  scrip  issued  by  the  authority  of  the  Russian  govern- 
ment, and  certain  other  scrip  issued  by  the  authority  of  the  Austro- 
Hungarian  government,  is  a  negotiable  security  for  money,  so  that  the 
transfer  of  it  by  a  person  not  being  the  true  owner  to  a  bona  fide 
holder  for  value,  can  confer  a  good  title  on  the  latter. 

The  scrip  in  question  was  bought  by  the  plaintiff  through  one  Clay- 
ton, a  stockbroker,  and  was  allowed  to  remain  in  Clayton's  hands,  who 
unlawfully  pledged  it  with  the  defendants,  who  are  bankers,  as  secur- 

1  In  re  Blakely  Co.,  L.  R.  3  Ch.  154  ;  In  re  Imperial  Co.,  L.  E.  11  Eq.  478 ;  In  re 
Hercules  Co.,  L.  R.  19  Eq.  .302  (semhle),  accord. 

In  re  Natal  Co.,  L.  R.  3  Ch.  355,  contra. 

See  Higgs  v.  North  Assam  Co.,  L.  R.  4  Ex.  387  ;  In  re  North  Assam  Co.,  L.  R. 
10  Eq.  458.  —  Ed. 

^  The  arguments  of  counsel,  containing  little  more  than  a  citation  of  authorities 
mentioned  in  the  judgment  of  the  court,  hare  been  omitted.  —  Ed. 
VOL.  II.  48 
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it.y  for  a  loan  of  money.  Clnyton  having  become  bankrupt  and  hav- 
ing absconded,  the  defendants  sold  the  scrip  at  the  niaiket  price  of  tiie 
day,  and  the  plaintiff  brings  his  action  to  recover  the  amount  realized 
on  such  sale. 

The  scrip  in  question  was  in  the  following  form  :  — 

"1873  .  C.  1873.  Imperial  Government  of  Russia.  Issue 
of  £15,000,000  sterling  nominal  capital  in  5  per  cent  consolidated 
bonds  of  1878.  Negotiated  by  Messrs  N.  M.  Rothschild  &  Sons,  Lon- 
don, and  Messrs.  de  Rothschild  Brothers,  Paris.  Learing  interest  half 
yearly,  payable  in  London  from  1st  of  December,  1873.  Scrip  for  one 
hundred  pounds  stock,  No. . 

"Received  the  sum  of  twenty  pounds,  being  the  first  instalment  of 
20  per  cent,  upon  one  hundred  pounds  stock,  and  on  payment  of  the 
remaining  instalments  at  the  period  specified,  the  bearer  will  be  enti- 
tled to  receive  a  definitive  bond  or  bonds  for  one  hundred  pounds  after 
receipt  thereof  from  the  Imperial  government. 

"London,  1st  December,  1873.  The  instalments  are  to  be  paid  at 
our  office  as  follows  :  £15  per  cent,  or  £15  on  the  5th  February,  1874; 
£15  per  cent,  or  £15  on  the  9th  of  March,  1874;  £'i0  per  cent,  or  £20 
on  the  2nd  May,  1874;  £23  per  cent  or  £23  on  the  9th  June,  1S74. 
Subscriber's  may  pay  the  same,  under  a  discount  at  3  per  cent  per 
annum,  on  any  Monday  or  Thursday  after  the  IGth  inst. 

"In  default  of  payment  of  these  instalments  at  the  proper  dates,  all 
previous  payments  will  be  liable  to  forfeiture."  Then  follow  four 
other  receipts  for  £20  each,  making  up  the  £100  for  which  the  bond  is 
afterwards  to  be  given. 

The  scrip  issued  by  the  authority  of  the  Austro-Hungarian  govern- 
ment was  in  a  precisely  similar  form. 

The  scrip  in  question  was  issued  by  Messrs.  de  Rothschild  as  the 
agents  of  the  Russian  and  Austro-Hungarian  governments,  they  being 
employed  by  these  governments  to  negotiate  and  raise  a  loan  for  them 
respectively  on  government  bonds,  bearing  interest,  to  be  afterwards 
issued  in  exchange  for  the  scrip  when  all  the  instalments  of  the  sum 
for  which  the  scrip  was  issued  should  have  been  paid  up.  No  question 
is  raised  as  to  the  fact  of  Messrs.  de  Rothschild  having  acted  in  the 
matter  as  agents  of  the  two  governments,  or  of  the  scrip  having  been 
issued  by  the  authority  of  the  latter. 

Tlie  bonds  issued  on  the  last  instalment  being  paid  up  were,  as  will 
be  seen  on  reference  to  the  special  case  in  which  they  are  set  out,  in 
conformity  with  the  terms  stated  in  the  scrip.  It  is  only  necessary  to 
point  out  that  the  bond,  agreeably  to  the  terms  of  the  scrip,  is  made 
payable  to  bearer. 
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The  9th  paragraph  of  the  special  case  contains  the  following  state- 
ment, upon  which,  as  it  appears  to  us,  the  decision  of  the  case 
turns  :  — 

"The  scrip  of  loans  to  foreign  governments,  entitling  the  bearer 
thereof  to  bonds  for  the  same  amount  when  issued  by  the  government, 
has  been  well  known  to  and  largely  dealt  in  by  bankers,  money 
dealers,  and  the  members  of  the  English  and  Foreign  Stock  Exchanges, 
and  through  them  by  the  public,  for  over  fifty  ycnrs.  It  is  and  has 
been  the  usage  of  such  bankers,  money  dealers,  and  stock  exchanges, 
during  all  that  time,  to  buy  and  sell  such  scrip  and  to  advance  loans 
of  money  upon  the  security  of  it  before  the  bonds  were  issued,  and  to 
]iass  the  scrip  upon  such  dealing  by  mere  delivery  as  a  negotiable 
instrument  transferable  by  delivery,  and  this  usage  has  always  been 
recognized  by  the  foreign  governments  or  their  agents  delivering  the 
bonds,  when  issued,  to  the  bearers  of  the  scrip.  This  usage  extended 
alike  to  scrip  issued  by  their  agents  in  England,  and  it  extended  to  the 
scrip  now  in  question,  which  was  largely  dealt  in  as  above-mentioned. 
Such  scrip  often  passes  through  the  hands  of  several  buyers  and 
dealers  in  succession  before  the  issue  of  the  bonds  represented  by  it." 

The  contention  on  the  part  of  the  plaintiff  was  that,  scrip  of  this 
description  not  coming  under  the  category  of  any  of  the  secm-ities  for 
money,  which  by  the  law  merchant,  are  capable  of  being  transferred 
by  indorsement  or  delivery  —  indeed,  not  being  a  security  for  money 
at  all,  but  only  for  the  future  delivei-y  of  a  bond  —  the  right  of  the 
true  owner  could  not  be  divested  by  the  fraudulent  transfer  of  the 
chattel  by  a  person  who  had  no  title  as  against  the  owner. 

On  the  part  of  the  defendants  it  was  contended  that  the  finding  as 
to  general  usage  brought  the  case  within  the  decisions  in  Gorgier  v. 
Mieville  and  Attorney-General  v.  Bouwens.^  .  .  .  ^ 

In  Attorney-General  v.  Bouwens,^  the  question  as  to  the  negotiable 
character  of  foreign  bonds  arose  in  a  different  form,  the  question 
being  whether  Russian,  Danish,  and  Dutch  bonds,  of  which  a  testator, 
dying  in  this  country,  was  holder  at  the  time  of  his  death,  were  liable 
to  probate  duty.  In  a  special  verdict  taken  at  the  trial  it  was  expressly 
found  "  that  the  said  Russian,  Danish,  and  Dutch  bonds  respectively 
were  and  are,  and  always  have  been,  marketable  securities  within  this 
kingdom,  and  always  have  been  so  and  transferred  within  this 
kingdom  by  delivery  only,  and  the  bearers  thereof  have  always  been 
dealt  with  as  being  legally  entitled  to  the  principal  moneys  secured 

1  4  M.  &  W.  171. 

2  The  learned  judge  here  stated  the  case  of  Gorgier  v.  Mieville,  supra,  p.  748.  — 
Ed. 
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by  the  said  bonds  respectively,  and  to  the  interest  or  dividends  from 
time  to  time  arising  or  accruing  in  respect  of  the  same.  It  never  has 
been  nor  is  it  necessary  to  do  or  perform  any  act  whatsoever  out  oi 
the  king.lom  of  England,  in  order  to  render  a  transfer  of  any  of  tlie 
said  bonds  valid,  and  the  bearers  of  the  said  bonds  respectively  have 
always  been  treated  and  dealt  with  by  the  agents  of  the  empire  of 
Knssia,  and  of  the  kingdoms  of  Holland  and  Denmark,  as  the  persons 
duly  entitled  to  the  principal  moneys  secured  by  the  said  bonds 
respectively,  and  the  interest  or  dividends  thereof,  and  such  agents 
have  always  paid  all  moneys  due  and  payable  for  and  in  respect  of  the 
said  bonds  respectively,  according  to  the  tenor  and  effect  thereof,  to 
the  bearers  of  the  same." 

In  like  manner,  in  Heseltine  v.  Siggers,'  Spanish  bonds  were  treated 
as  pa.ssing  by  mere  delivery. 

Strenuous  efforts  were  made  by  Mr.  Benjamin  in  his  able  argument 
on  behalf  of  the  plaintiff  to  distinguish  the  present  case  from  Gorgier 
V.  Mieville.  He  insisted,  first,  that  .although  it  must  be  admitted  thijt, 
if  a  bond  had  been  given  in  lieu  of  this  scrip,  the  bond  would  have 
been  a  negotiable  instrument,  as  the  case  would  then  have  come  within 
Gorgier  v.  Mieville,  here  there  was  no  engagement  on  the  part  of  the 
foreign  government.  The  only  party  signing  the  scrip,  or  who  could 
be  held  bound  by  it,  were  the  Messrs.  de  Rothschild;  and  the  persons 
advancing  their  money,  and  taking  the  scrip,  could  look  only  to  them. 
Secondly,  that  even  assuming  that  the  issuing  of  the  scrip  was  to  be 
taken  to  be  the  act  of  the  foreign  government,  yet  that  as  it  had  been 
issued  in  London,  and  the  parties  taking  it  had  advanced  their  money 
in  this  country,  the  contract  must  be  taken  to  have  been  made  here,  and 
must  be  subject  to  the  law  of  England.  That  when  a  foreign  sover- 
eign negotiated  a  loan  in  this  country,  through  his  agent,  it  was  in 
effect  the  same  thing  as  though  such  sovereign  had  himself  come  to 
this  country  and  entered  into  the  contract  in  person.  That,  conse- 
quently, in  either  view,  the  contract  arising  on  the  scrip  must  be  taken 
to  have  been  made  here,  and  must  be  dealt  with  according  to  English 
law.  That  this  being  so,  the  case  of  Crouch  v.  The  Credit  Foncier  of 
England  ^  was  an  authority  which  established  that  it  was  not  compe- 
tent to  any  one  by  the  law  of  England  to  give  to  a  security,  not  nego- 
tiable by  the  law  merchant,  the  character  of  negotiability,  by  making 
it  payable  to  bearer,  even  though  such  security  were  a  security  for 
money.  That,  a  fortiori,  this  scrip,  not  being  a  promise  to  pay  money, 
but  only  to  give  a  bond  when  all  the  instalments  should  have  been  paid 
up,  could  not  have  the  character  of  negotiability  given  to  it  by  being 

1  1  Ex.  856  ;  18  L.  J.  (Ex.)  166.  2  l-j,.,,.  Rep.  8  Q.  B.  874. 
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made  payable  to  bearer.  That  clioses  in  action  not  being  assignable 
by  the  general  common  law,  it  was  only  by  the  law  merchant  which 
was  recognized  by  the  common  law  and  adopted  by  it,  that  a  partic- 
ular class  of  securities  for  money  could  be  made  negotiable,  either  by 
indorsement,  or  by  being  made  payable  to  bearer  ;  and  that  this  class 
of  securities  was  confined  to  bills  of  exchange,  promissory  notes,  and 
drafts  payable  to  bearer.  That  this  scrip  did  not  coincide  with  either 
of  the  securities  for  money  to  which  by  the  law  merchant,  the  quality 
of  being  so  rendered  negotiable  had  been  conceded ;  the  more  so  as  in 
fact  it  was  not  a  security  for  money  at  all,  but  only  an  agreement  to 
give  such  a  security  in  the  shape  of  a  bond.  That  the  bonds  of  for- 
eign governments  had  been  held  to  be  negotiable  by  the  courts  of  this 
country,  not  because  they  were  negotiable  by  the  law  of  the  country  in 
which  they  were  made,  but  because  they  were  in  substance  and 
effect  promissory  notes. 

We  entirely  dissent  from  the  contention  that  the  contract  in  ques- 
tion is  one  in  which  the  Messrs.  de  Rothschild  can  be  looked  upon  as 
principals.  And  though  our  decision  on  that  head  may  not  be  essential 
to  the  conclusion  we  have  amved  at  on  the  case,  we  think  it  desirable 
in  a  matter  in  which  the  public  are  so  much  interested  that  our  view 
should  be  made  known.  It  is  plain  on  the  face  of  the  document  that 
the  Messrs.  de  Rothschild  only  profess  to  be  acting  as  the  agents  of 
the  foreign  governments.  The  law  on  this  subject  is  correctly  laid 
down  in  Story  on  Agency,  in  the  chapter  on  the  Liabilities  of  Public 
Agents,  §  302.  Collecting  the  English  and  American  authorities  in  a 
note,  the  learned  jurist  writes  as  follows  :  "  In  the  ordinary  course  of 
things,  an  agent,  contracting  on  behalf  of  the  government,  or  of  the 
public,  is  not  personally  bound  by  such  a  contract,  even  though 
he  would  be  by  the  terms  of  the  contract,  if  it  were  an  agency  of 
a  private  nature.  The  reason  of  the  distinction  is,  that  it  is  not 
to  be  presumed,  either  that  the  public  agent  means  to  bind  him- 
self personally  in  acting  as  a  functionary  of  the  government,  or,  that 
the  party  dealing  with  him  in  his  public  character,  means  to  rely  on 
his  individual  responsibility.  On  the  contrary,  the  natural  presump- 
tion in  such  oases  is  that  the  contract  was  made  upon  the  credit  and 
responsibility  of  the  government  itself,  as  possessing  an  entire  ability 
to  fulfil  all  its  just  contracts  far  beyond  that  of  any  private  man,  and 
that  it  is  ready  to  fulfil  them  not  only  with  good  faith,  but  with  punc- 
tilious promptitude,  and  in  a  spirit  of  liberal  courtesy.  Great  public 
inconvenience  would  result  from  a  different  doctrine,  considering  the 
various  public  functionaries  which  the  government  must  employ  in 
order  to  transact  its  ordinary  business  and  operations  ;  and  many  per- 
sons would  be  deterred  from  accepting  of  many  offices  of  trust  under 
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the  government,  if  they  were  hehl  personally  liable  upon  all  their 
official  contracts.  This  principle  not  only  applies  to  simple  contracts, 
both  parol  and  written,  but  also  to  instruments  under  seal,  which  are 
executed  by  agents  of  the  government  in  their  own  name,  and  purport 
to  be  made  by  them  on  behalf  of  the  government;  for  the  like  pre- 
sumption prevails  in  such  cases,  that  the  parties  cimtract  not  person- 
ally, but  merely  officially,  within  the  sphere  of  their  appropriate 
duties." 

Chancellor  Kent  lays  down  the  law  to  the  like  effect  (2nd  Commen- 
taries, p.  810,  7th  ed.),  "There  is  a  distinction  in  the  books  between 
public  and  private  agents  on  the  point  of  personal  responsibility.  If 
an  agent,  on  behalf  of  government,  makes  a  contract  and  describes 
himself  as  such,  he  is  not  personally  bound,  even  though  the  terms  of 
the  contract  be  such  as  might,  in  a  case  of  a  private  nature,  involve 
him  in  a  personal  obligation.  The  reason  of  the  distinction  is,  that  it 
is  not  to  be  presumed  that  a  public  agent  meant  to  bind  himself  indi- 
vidually for  the  government,  and  the  party  who  deals  with  him  in 
that  character  is  justly  supposed  to  rely  upon  the  good  faith  and 
undonbted  ability  of  the  government.  But  the  agent  in  behalf  of  the 
public  may  still  bind  himself  by  an  express  eiig:igement,  and  the  dis- 
tinction terminates  in  a  question  of  e\  ideriee.  Tlie  inquiry  in  all  the 
cases  is,  to  whom  was  the  credit,  in  the  contemplation  of  the  parties, 
intended  to  be  given.  This  is  the  genei-al  infi'reni'.e  to  be  di-awn  from 
.ill  the  cases,  and  it  is  expressly  dechircl  in  sonu'  of  them." 

It  is  true  these  authors  are  speaking  of  persons  acting  as  agents  for 
their  own  governments  ;  but  the  reasoning  .applies  equally  to  persons 
acting  as  agents  for  a  foreign  government,  and  the  same  ]iresnmption 
must  arise  in  both  cases.  Nor  can  we  suppose  that  the  persons  tak- 
ing this  scrip  did  so  otherwise  than  through  their  faith  in  the  honor  of 
the  foreign  government,  just  as  they  would  have  had  to  trust  to  it  on 
their  afterwards  receiving  the  bonds  in  lieu  of  the  scrip.  They  would 
then  be  equally  without  legal  redress  against  the  foreign  government 
and  must  have  trusted  to  its  honor  in  the  fulfilment  of  its  engage- 
ments. 

We  think  it  unnecessary  to  enter  upon  the  question  whether  the 
contract  thus  entered  into  is  to  be  considered  as  a  Russian  or  an  Eng- 
lish contrrct,  as  we  agree  in  thinking  that  its  negotiable  character,  if  it 
exi--ts  at  all,  must  depend  not  on  what  might  be  its  negotiability  by 
tlic  foreign  law,  but  on  how  far  the  universal  usage  of  the  monetary 
woi'ld  has  given  it  that  character  liere.  "The  question,"  says  Tinilal, 
C'.J.,  in  Lang  v.  Smyth,' "is  not  so  much   wliat  is   the  tisage  in  the 

1  7  Bing.  284,  at  p.  2',I3, 
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country  whence  the  instrument  comes,  iis  in  tlie  country  where  it 
passed."  The  substance  of  Mr.  Benjamin's  argument  is,  that,  because 
the  scrip  does  not  correspond  with  any  of  the  forms  of  the  securities 
for  money  which  have  been  hitherto  held  to  be  negotiable  by  the  law 
merchant,  and  does  not  contain  a  direct  promise  to  pay  money,  but 
only  a  promise  to  give  security  for  money,  it  is  not  a  security  to 
which,  by  the  law  merchant,  the  character  of  negotiability  can  attach. 

Having  given  the  fullest  consideration  to  this  argument,  we  are  of 
opinion  that  it  cannot  prevail.  It  is  founded  on  the  view  that  the 
.law  merchant  thus  referred  to  is  fixed  and  stereotyped,  and  incapable 
of  being  expanded  and  enlarged  so  as  to  meet  the  wants  and  require- 
ments of  trade  in  the  varying  circumstances  of  commerce.  It  is  true 
that  the  law  merchant  is  stfmetimes  spoken  of  as  a  fixed  body  of  lavv, 
forming  part  of  the  common  law,  and  as  it  were  coeval  with  it.  But 
as  a  matter  of  legal  history,  this  view  is  altogether  incorrect.  The 
law  mereliant  thus  spoken  of  with  reference  to  bills  of  exchange  and 
other  negotiable  securities,  though  forming  part  of  the  general  body  of 
the  lex  mercatoria,  is  of  comparatively  recent  origin.  It  is  neither 
more  nor  less  than  the  usages  of  merchants  and  traders  in  the  different 
departments  of  trade,  ratified  by  the  decisions  of  courts  of  law,  which, 
upon  such  usages  being  proved  before  them,  have  adopted  them  as 
settled  law  with  a  view  to  the  interests  of  trade  and  the  public  con- 
venience, the  court  proceeding  herein  on  the  well-known  principle  of 
law  thiit,  with  reference  to  transactions  in  the  different  departments  of 
trade,  courts  of  law,  in  giving  effect  to  the  contracts  and  dealings 
of  the  parties,  will  assume  that  the  latter  have  dealt  with  one  another 
on  the  footing  of  any  custom  or  usage  prevailing  generally  in  the  par- 
ticular department.  By  this  process,  what  before  was  usage  only, 
unsanctioned  by  legal  decision,  has  become  engrafted  upon,  or  incor- 
porated into,  the  common  law,  and  may  thus  be  said  to  form  part  of 
it.  "  When  a  general  usage  has  been  judicially  ascertained  and  estab- 
lished," says  Lord  Campbell,  in  Brandao  v.  Barnett,'  "  it  becomes  a 
part  of  the  law  merchant,  which  courts  of  justice  are  bound  to  know 
and  recognize." 

Bills  of  exchange  are  known  to  be  of  comparatively  modern  origin, 
having  been  first  brought  into  use,  so  far  as  is  at  present  known,  by  the 
Florentines  in  the  twelfth,  and  by  the  Venetians  about  the  thirteenth 
century.  The  use  of  them  gradually  found  its  way  into  France,  and,  still 
later  and  but  slowly,  into  England.  We  find  it  stated  in  a  law  tract, 
by  Mr.  McLeod,  entitled  "  Specimen  of  a  Digest  of  the  Law  of  Bills 
of  Exchange,"  printed,  we  believe,  as  a  report  to  the  government,  but 

1  12  CI.  &  F.  at  p.  805. 
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which,  from  its  research  and  ability,  deserves  to  be  produced  in  a  form 
calculated  to  insure  a  wider  circulation,  that  Richard  Mnlynes,  a  Lon- 
don merchant,  who  publislied  a  work  called  the  Lex  Mercatoria,  in 
1622,  and  who  gives  a  full  account  of  these  bills  as  used  by  the  mer- 
chants of  Amsterdam,  Hamburg-,  and  other  places,  expressly  states 
that  such  bills  were  not  used  in  England.  There  is  reason  to  think, 
however,  that  this  is  a  mistake.  Mr.  Macleod  shows  that  promissory 
notes,  payable  to  bearer,  or  to  a  man  and  his  assigns,  were  known  in 
the  time  of  Edward  IV.  Indeed,  as  early  as  the  statute  of  3  Rich-  2, 
c.  3,  bills  of  exchange  are  referred  to  as  a  means  of  conveying  money 
out  of  the  realm,  though  not  as  a  process  in  use  among  English  mer- 
chants. But  the  fact  that  a  London  merchant  writing  expressly  on  the 
law  merchant  was  unaware  of  the  use  of  bills  of  exchange  in  this 
country,  shows  that  that  use  at  the  time  he  wrote  must  have  been 
limited.  According  to  Professor  Story,  who  herein  is,  no  doubt,  per- 
fectly right,  "  the  introduction  and  use  of  bills  of  exchange  in  Eng- 
land," as  indeed  it  was  everywhere  else,  "  seems  to  have  been  founded 
on  the  mere  practice  of  merchants,  and  gradually  to  have  acquired  the 
force  of  a  custom."  With  the  development  of  English  commerce  the 
use  of  these  most  convenient  instruments  of  commercial  traffic  would 
of  course  increase,  yet,  according  to  Mr.  C'hitty,  the  earliest  case  on 
the  subject  to  be  found  in  the  English  books  is  that  of  Martin  v. 
Boure,'  in  the  first  James  I.  Up  to  this  time  the  practice  of  making 
these  bills  negotiable  by  indorsement  had  been  unknown,  and  the  ear- 
lier bills  are  found  to  be  made  payable  to  a  man  and  his  assigns,  though 
in  some  instances  to  bearer.  But  about  this  period,  that  is  to  say,  at 
the  close  of  the  sixteenth  or  the  commencement  of  the  seventeenth 
century,  the  practice  of  making  bills  payable  to  order,  and  transferring 
them  by  indorsement,  took  its  rise.  Hartmann,  in  a  very  learned  work 
on  Bills  of  Exchange,  recently  publislied  in  Germany,  states  that  the 
first  known  mention  of  the  indorsement  of  these  instruments  occurs 
in  the  Neapolitan  Pragmatica  of  1607.  Savary,  cited  by  Mons.  Nou- 
guier,  in  his  work  "  Des  lettres  de  change,"  had  assigned  to  it  a  later 
date,  namely  "1620.  From  its  obvious  convenience  this  practice 
speedily  came  into  general  use,  and,  as  part  of  the  general  custom  of 
merchants,  received  the  sanction  of  our  courts.  At  first  the  use  of 
bills  of  exchimge  seems  to  have  been  confined  to  foreign  bills  between 
English  and  foreign  merchants.  It  was  afterwards  extended  to 
domestic  bills  between  traders,  and  finally  to  bills  of  all  persons, 
whether  traders  or  not :  see  Chitty  on  Bills,  8th  ed.,  p.  13. 

In  the  mean  time,  promissory  notes  had  also  come  into  use,  differing 
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herein  from  bills  of  exchange  that  they  were  not  drawn  upon  a  thinl 
party,  but  contiiined  a  simple  promise  to  pay  by  the  maker,  resting, 
therefore,  upon  the  security  of  the  maker  alone.  They  were  at  first 
made  payable  to  bearer,  but  when  the  practice  of  making  bills  of 
exchange  payable  to  order,  and  making  them  transferable  by  indorse- 
ment, had  once  become  estiiblished,  the  practice  of  making  promissory 
notes  payable  to  order,  and  of  transferring  them  by  indorsement,  as 
had  been  done  with  bills  of  exchange,  speedily  prevailed.  And  for 
some  time  the  courts  of  law  acted  upon  the  usage  with  reference  to 
promissory  notes,  as  well  as  with  reference  to  bills  of  exchange. 

In  1680,  in  the  case  of  Shelden  v.  Hentley,i  an  action  was  brought  on 
a  note  under  seal  by  which  the  defendant  promised  to  pay  to  bearer 
£100,  and  it  was  objected  that  the  note  was  void  because  not  made 
payable  to  a  specific  person.  But  it  was  said  by  the  court,  "  Truditio 
facit  ohartam  loqui,  and  by  the  delivery  he  (the  maker)  expounds  tlie 
person  before  meant ;  as  when  a  merchant  promises  to  pay  to  the 
bearer  of  the  note,  anyone  that  brings  the  note  shall  be  paid."  Jones, 
■T.,  said,  that  "it  was  the  custom  of  merchants  that  made  that  good." 
In  Bromwic-h  v.  Lloyd,^  the  plaintiff  declared  upon  the  custom  of  mer- 
chants in  London,  on  a  note  for  money  payable  on  demand,  and  recov- 
ered ;  and  Treby,  C.J.,  said  that  "bills  of  exchange  were  originally 
between  foreigners  and  merchants  trading  with  the  English  ;  after- 
wards, when  such  bills  came  to  be  more  frequent,  then  they  were 
allowed  between  merchants  trading  in  England,  and  afterwards 
between  any  traders  whatsoever,  and  now  between  any  persons, 
whether  trading  or  not;  and,  therefore,  the  plaintiff  need  not  allege 
any  custom,  for  now  those  bills  were  of  that  general  use  that  upon  an 
indebitatus  assumpsit  they  may  be  given  in  evidence  upon  the  trial." 
To  which  Powell,  J.,  added,  "On  indebitatus  assumpsit  for  money 
received  to  the  use  of  the  plaintiff,  the  bill  may  be  left  to  the  jury  to 
determine  whether  it  was  given  for  value  received." 

In  Williams  v.  Williams,  where  the  plaintiff  brought  his  action  as 
indorsee  against  the  payee  and  indorser  of  a  promissory  note,  declar- 
ing on  the  custom  of  merchants,  it  was  objected,  on  error,  that  the 
note  having  been  made  in  London,  the  custom,  if  any,  should  have 
been  laid  as  the  custom  of  London.  It  was  answered  "  that  this  cus- 
tom of  merchants  was  part  of  the  common  law,  and  the  court  would 
take  notice  of  it  ex  officio  ;  and,  therefore,  it  was  needless  to  set  forth 
the  custom  specially  in  the  declaration,  but  it  w.is  sufiicient  to  say  that 
such  a  person,  secundum  usum  et  consuetudinum  mercatorum,  drew 
the  bill."     And  the  plaintiff  had  judgment. 

1  2  Show.  160.  2  2  Lutw.  1582. 


762  GOODWIN    V.    EOBAETS    ET    AL.  [CHAP.    X. 

Thus  far  the  practice  of  merchants,  traders,  and  others,  of  treating 
promissory  notes,  whether  payable  to  order  or  bearer,  on  the  same 
footing  as  bills  of  exchange,  had  received  the  sanction  of  the  courts, 
but  Holt  having  become  Cliief  Justice,  a  somewhat  unseemly  conflict 
arose  between  him  and  the  merchants  as  tn  the  negotiability  of  promis- 
sory notes,  whether  payable  to  order  or  to  bearer,  the  Chief  Justice 
taking  what  must  now  be  admitted  to  have  been  a  narrow-minded 
view  of  the  matter,  setting  his  face  strongly  against  the  nouotiability 
of  these  instruments,  contrary,  as  we  are  told  by  authority,  to  the 
opinion  of  Westminster  Hall,  and,  in  a  series  of  successive  oases,  per- 
sisting in  holding  them  not  to  be  negotiable  by  indorsement  or  deliv- 
eiy.  The  inconvenience  to  trade  arising  therefrom  led  to  the  jiassing 
of  the  statute  of  3  &  4  Anne,  c.  9,  whereby  promissory  notes  were 
made  capable  of  being  assigned  by  indorsement,  or  made  jiayable  to 
bearer,  and  such  assignment  was  thus  rendered  valid  beyond  dispute 
or  ditticulty. 

It  is  obvious  from  the  preamble  of  the  statute,  which  merely  recites 
that  "  it  had  been  held  that  such  notes  were  not  within  the  custom  of 
merchants,"  that  these  decisions  were  not  acceptable  to  the  profession 
or  the  country.  Nor  can  there  be  much  doubt  that  by  the  usage 
prevalent  amongst  merchants,  these  notes  had  been  treated  as  securities 
negotiable  by  the  customary  method  of  assignment  as  mucli  as  bills  of 
exchange  properly  so  called.  The  Statute  of  Anne  may  indeed,  prac- 
tically speaking,  be  looked  upon  as  a  declaratory  statute,  confirming 
the  decisions  prior  to  the  time  of  Lord  Holt. 

We  now  arrive  at  an  epoch  when  a  new  form  of  security  for  money, 
namely,  goldsmiths'  or  bankerN'  notes,  came  into  general  use.  Hold- 
ing them  to  be  part  of  the  currency  of  the  country,  as  cash,  Lord 
Mansfield  and  the  Court  of  King's  Bench  had  no  difliculty  in  holding, 
in  Miller  v.  Race,  that  the  property  in  such  a  note  passes,  like  that  in 
cash,  by  delivery,  and  that  a  party  taking  it  bo7ia  fide,  and  for  value, 
is  consequently  entitled  to  hold  it  against  a  former  owner  from  whom 
it  has  been  stolen. 

In  like  manner  it  was  held  in  Collins  v.  Martin,  that  where  bills 
indorsed  in  blank  had  been  di'posited  with  a  banker,  to  be  received 
when  due,  and  the  latter  had  pledged  them  with  another  banker  as 
security  for  a  loan,  the  owner  could  not  bring  tro\  er  to  recover  them 
from  the  holder. 

Both  these  decisions  of  course  proceeded  on  the  ground  that  the 
property  in  the  bank-note  payable  to  bearer  passed  by  delivery,  that 
in  the  bill  of  exchange  by  indorsement  in  blank,  provided  the  acquisi- 
tion had  been  made  bona  fide. 
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A  similnr  question  arose  in  Wookey  v.  Pole/  in  respect  of  an 
exchequer  bill,  notoriously  a  security  of  modern  growth.  These 
securities  being  made  in  favor  of  blank  or  order,  contained  this  clause, 
"If  the  blank  is  not  filled  up  the  bill  will  be  paid  to  bearer."  Such  an 
exchequer  bill,  having  been  placed,  without  the  blank  being  filled  up, 
in  the  hands  of  the  plaintiffs'  agent,  had  been  deposited  by  him  with 
tlie  defendants  on  a  bona  fide  advance  of  money.  It  was  held  by 
three  judges  of  the  Queen's  Bench,  Bayley,  ,1.,  dissentiente,  that  an 
exchequer  bill  was  a  negotiable  security,  and  judgment  was  therefore 
given  for  the  defendants.  The  judgment  of  Holroyd,  J.,  goes  fully 
into  the  subject,  pointing  out  the  distinction  between  money  and 
instruments  which  are  the  representatives  of  money,  and  other  forms 
of  property.  •  "  The  courts,"  he  says,  "  have  considered  these  instru- 
ments, either  promises  or  orders  for  the  payment  of  money,  or  instru 
nieiits  entitling  the  holder  to  a  sum  of  money,  as  being  ajipendages  to 
money,  and  following  the  uature  of  their  principal."  After  refening 
to  the  authorities,  he  proceeds  :  "These  authorities  show,  that  not  only 
money  itself  may  pass,  and  the  right  to  it  may  arise,  by  currency  alone, 
but  further,  that  these  mercantile  instruments,  which  entitle  the 
bearer  of  tliqm  to  money,  m;iy  also  pass,  and  the  right  to  them  may 
arise,  in  like  manner,  by  currency  or  delivery.  These  decisions  pro- 
ceed upon  the  n.ature  of  the  property  {i.e.  money),  to  which  such 
instruments  give  the  right,  and  which  is  in  itself  current,  and  the 
effect  of  the  instruments,  which  either  give  to  their  holders,  merely 
as  such,  a  right  to  receive  the  money,  or  specify  them  as  the  persons 
entitled  to  receive  it." 

Another  very  remarkable  instance  of  the  efficacy  of  usage  is  to  be 
found  in  much  more  recent  times.  It  is  notorious  that,  with  the 
exception  of  the  Bank  of  England,  the  system  of  banking  has  recently 
undergone  an  entire  change.  Instead  of  the  banker  issuing  his  own 
notes  in  return  for  the  money  of  the  customer  deposited  with  him,  he 
gives  credit  in  account  to  the  depositor,  and  leaves  it  to  the  latter  to 
draw  upon  him,  to  bearer  or  order,  by  what  is  now  called  a  check. 
Upon  this  state  of  things  the  general  course  of  dealing  between 
bankers  and  their  customers  has  attached  incidents  previously  unknown, 
and  these  by  the  decisions  of  the  courts  ha\e  become  fixed  law.  Thus, 
while  an  ordinary  drawee,  although  in  possession  of  funds  of  the 
drawer,  is  not  bound  to  accept,  unless  by  his  own  agreement  or  con- 
sent, the  banker,  if  he  has  funds,  is  bound  to  pay  on  pireseiitation  of  a 
check  on  demand.  Even  admission  of  funds  is  not  sufficient  to  bind 
an  (n-dinary  drawee,  while  it  is  sufficient  with  a  banker  ;  and  money 
deposited  with  a  banker  is  not  only  money  lent,  but  the  banker  is 
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bound  to  repay  it  when  called  for  by  the  draft  of  the  customer  (see 
Pott  V.  Clegg  ^).  Besides  tins,  a  custom  has  grown  up  among  bankers 
themselves  of  marking  checks  as  good  for  the  purposes  of  clearance, 
by  which  they  become  bound  to  one  another. 

Though  not  immediately  to  the  present  purpose,  bills  of  lading  may 
also  be  referred  to  as  an  instance  of  how  general  mercantile  usage  may 
give  effect  to  a  writing  which  without  it  would  not  have  had  that  effect 
at  common  law.  It  is  from  mercantile  usage,  as  proved  in  evidence, 
and  ratified  by  judicial  decision  in  the  great  case  of  Lickbarrow  v. 
Mason,''  that  the  efficacy  of  bills  of  lading  to  pass  the  property  in 
goods  is  derived. 

It  thus  appears  that  all  these  instruments  which  are  said  to  have 
derived  their  negotiability  from  the  law  merchant  had  their  origin, 
and  that  at  no  very  remote  period,  in  mercantile  usnge,  and  were 
adopted  into  the  law  by  our  courts  as  being  in  conformity  with  the 
usages  of  trade  ;  of  which,  if  it  were  needed,  a  further  confirmation 
might  be  found  in  the  fact  that,  according  to  the  old  form  of  declaring 
on  bills  of  exchange,  the  declaration  always  was  founded  on  the  cus- 
tom of  merchants. 

Usage,  adopted  by  the  courts,  having  been  thus  the  origin  of  the 
whole  of  the  so-called  law  merchant  :is  to  negotiable  securities,  what  is 
there  to  prevent  our  acting  upon  the  principle  acted  upon  by  our 
predecessors,  and  followed  in  the  precedents  they  have  left  to  us  ? 
Why  is  it  to  be  said  that  a  new  usage  which  has  sprung  up  under 
altered  circumstances,  is  to  be  less  admissible  than  the  usages  of  past 
times?  Why  is  the  door  to  be  now  sliut  to  the  admission  and  adop- 
tion of  usage  in  a  matter  altogether  of  cognate  character,  as  though  the 
law  had  been  finally  stereotyped  and  settled  by  some  positive  and 
peremptory  enactment  ?  It  is  true  that  this  scrip  purports,  on  the  face 
of  it,  to  be  a  security  not  for  money,  but  for  the  delivery  of  a  bond  ; 
nevertheless  we  think  that  substantially  and  in  effect  it  is  a  security 
for  money,  which,  till  the  bond  shall  be  delivered,  stands  in  the  place 
of  that  document,  which,  when  delivered,  will  be  beyond  doubt  tlie  rep- 
resentative of  the  sum  it  is  intended  to  secure.  Suppose  the  possible 
case  that  the  borrowing  government,  after  receiving  one  or  two  instal- 
ments, were  to  determine  to  proceed  no  further  with  its  loan,  and  to 
pay  back  to  the  lenders  the  amount  they  had  already  advanced  ;  the 
scrip  with  its  receipts  would  be  the  security  to  the  holders  for  the 
amount.  The  usage  of  the  money  market  has  solved  the  question 
whether  scrip  should  be  considered  security  for,  and  the  representative 
of,  money,  by  treating  it  as  such. 

'  18  M.  &  W.  321.  2  2  T.  R.  63. 
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The  universality  of  a  usage  voluntarily  adopted  between  buyers  and 
sellers  is  conclusive  proof  of  its  being  in  accordance  with  public  con- 
venience ;  and  there  can  be  no  doubt  that  by  holding  tliis  species  of 
security  to  be  incapable  of  being  transferred  by  delivery,  and  as 
requiring  some  more  cumbrous  method  of  assignment,  we  should 
materially  hamper  the  transactions  of  the  money  market  with  respect 
to  it,  and  cause  great  public  inconvenience.  No  doubt  there  is  an  evil 
arising  from  the  facility  of  transfer  by  delivery,  namely,  that  it  occa- 
sionally gives  rise  to  the  theft  or  misappropriation  of  the  security,  to 
the  loss  of  the  true  owner.  But  this  is  an  evil  common  to  the  whole' 
body  of  negotiable  securities.  It  is  one  which  may  be  in  a  great 
degree  prevented  by  prudence  and  care.  It  is  one  which  is  counter- 
balanced by  the  general  convenience  arising  from  facility  of  transfer, 
or  the  usage  would  never  have  become  general  to  make  scrip  available 
to  bearer,  and  to  treat  it  as  transferable  by  delivery.  It  is  obvious  that 
no  injustice  is  done  to  one  who  has  been  fraudulently  dispossessed  of 
scrip  through  his  own  misjtlaced  confidence,  in  holding  that  the  prop- 
erty in  it  has  passed  to  a  bona  fide  holder  for  value,  seeing  that  he 
himself  must  have  known  that  it  purported  on  the  face  of  it  to  be 
available  to  bearer,  and  must  be  presumed  to  have  been  aware  of  the 
usage  prevalent  with  respect  to  it  in  the  market  in  which  he  pur- 
chased it. 

Lastly,  it  is  to  be  observed  that  the  tendency  of  the  courts,  except 
only  in  the  time  of  Lord  Holt,  has  been  to  give  effect  to  mercantile 
usage  in  respect  to  securities  for  money,  and  that  where  legal  difiicul- 
ties  have  arisen,  the  legislature  has  been  prompt  to  give  the  necessary 
remedy,  as  in  the  case  of  promissory  notes  and  of  the  East  India 
bonds. 

The  authorities  relied  on  on  the  part  of  the  plaintiff  do  not  appear 
to  us  materially  to  conflict  with  this  view.  In  Glyn  v.  Baker,^  which 
was  an  action  to  recover  India  Bonds,  and  in  which  it  was  held  that 
such  bonds  did  not  pass  by  delivery,  the  bonds  were  not  made  payable 
to  bearer,  and  there  was  a  total  absence  of  proof  that  they  passed  by 
delivery,  though  it  was  asserted  by  counsel  in  argument  that  when 
these  bonds,  which  in  the  first  instance  were  made  jsayable  to  the 
treasurer  of  the  company,  had  been  indorsed  by  him,  they  were  after- 
wards negotiable  and  passed  by  delivery  from  one  to  another.  The 
inconvenience  which  would  have  arisen  from  this  decision  was  reme- 
died by  the  immediate  passing  of  51  Geo.  3,  c.  64,  by  which  bonds  of 
the  East  India  Company  were  made  transferable  by  delivery. 

The  case  of  Partridge  v.  Governor  and  Company  of  the  Bank  of 
England  '^  and  which,  amongst  other  things,  turned  on  the  negotiability 
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of  dividend  warrants  of  the  Bank  of  England,  is  not,  so  far  as  that 
question  is  concerned,  altogetlier  satisfactory,  as  the  decision  turned 
also  upon  other  points.  The  bank  weie  in  the  habit  of  paying  divi- 
dends to  those  entitled  to  tliem  by  warrants,  and  it  was  pleaded  and 
pi-oved  that  by  a  usage  of  sixty  years'  standing  of  the  bankers  and 
merchants  of  London,  these  warrants,  which  are  not  made  to  bearer, 
were  nevertheless  negotiable  so  soon  as  the  jiarty  to  whom  they  were 
made  payable  had  annexed  to  them  the  receipt  which  the  bank 
required  before  payment  would  be  made.  Such  a  warrant  had  been 
obtained  by  an  agent  of  the  plaintiff  authorized  to  receive  his  divi- 
dends, and  had  been  made  over  to  the  defendants  for  good  consider- 
ation, in  fraud  of  the  plaintiff,  so  far  as  the  agent  was  concerned,  but 
without  knowledge  of  such  fraud  on  the  jDart  of  the  defendants.  The 
warrant  had  been  delivered  by  the  defendants  to  the  bank,  with  whom 
they  had  an  account,  to  be  carried  to  their  credit,  and  the  amount  had 
been  entered  to  their  credit  in  the  cash  book  of  the  defendants,  but 
had  not  been  carried  to  their  drawing  account.  The  court  of  Queen's 
Bench  held  this  proof  of  the  custom  to  be  a  good  defence.  The 
Court  of  Exchequer  Chamber  reversed  their  judgment,  on  the  ground, 
among  others,  that  the  custom  relied  on  was  "  rather  a  practice  of 
trade  than  rt  custom  properly  so-called,  and  that  such  a  practice  could 
not  alter  the  law  according  to  which  such  an  instrument  conferred  no 
right  of  action  on  an  assignee,"  We  quite  feel  the  force  of  this  dis- 
tinction, though  it  is  not  quite  so  clear  in  what  sense  it  was  here 
intended  to  be  applied.  Possibly  what  was  meant  was,  that  the  cus- 
tom ajDplied  to  the  warrants  of  a  particular  company,  and  therefore 
could  not  form  the  subject  of  any  general  mercantile  usage. 

In  Dixon  v.  Bovill,^  where  the  note  was  "to  deliver  so  much  iron 
when  ^-equired  to  the  party  lodging  this  document  with  me,"  there 
was  neither  a  promise  to  bearer,  nor  was  there  any  proof  whatever  of 
any  usage  whereby  such  notes  were  dealt  with  as  negotiable.  The 
case  has  therefore,  with  reference  to  its  facts,  no  bearing  on  the 
present. 

In  Crouch  r.  The  Credit  Foncier  of  England,"  the  defendants,  a 
limited  company,  had  issued  bonds  payable  to  bearer,  "  subject  to  the 
conditions  indorsed  on  this  debenture  ; "  and  by  the  conditions  so 
indorsed  the  bonds  were  to  be  paid  off  by  a  certain  number  being 
drawn  at  stated  periods ;  in  which  respect,  it  may  be  observed,  they 
bore  a  close  resemblance  to  the  bonds  of  foreign  governments  when 
loans  are  thus  raised  by  way  of  bond.  A  bond  thus  made  having 
been  stolen  from  the  lawful  owner,  and  having  been  purchased  bona 

1  3  Macq.  2  Law  Rep.  8  Q.  B.  874. 
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fide  by  the  plaintiff  from  the  thief,  was  drawn  for  payment.  The 
plaintiff  claimed  payment,  which  was  refused,  whereupon  the  action 
was  brought.  It  was  there  held  by  three  judges  of  the  Court  of 
Queen's  Bench  that  the  plaintiff  could  not  recover ;  first,  because, 
even  assuming  that  a  promise  to  pay  under  seal  could  be  considered  a 
promissory  note,  here  the  conditions  annexed  to  the  promise  took  away 
that  character  from  the  instrument.  No  evidence  had  been  offered  at 
the  trial  as  to  whether  these  or  similar  documents  were  in  practice 
treated  as  negotiable,  nor  was  any  express  admission  made  as  to  the 
point ;  but  it  was  assumed,  from  the  report  of  the  learned  judge  before 
whom  the  cause  was  tried,  that  this  had  been  tacitly  admitted.  But  it 
was  said  that  these  instruments  having  been  only  of  recent  introduc- 
tion, it  followed  that  such  custom,  to  whatever  extent  it  had  gone, 
must  also  have  been  quite  recent.  Under  these  circumstances  the 
court  held  that,  while  it  was  incompetent  to  the  defendants,  as  an 
individual  company,  to  give  to  that  which  was  not  a  negotiable  instru- 
ment at  law  the  character  of  negotiability  by  making  it  payable  to 
bearer,  the  custom  could  not  have  that  effect,  because,  being  recent,  it 
formed  no  part  of  the  ancient  law  merchant.  For  the  reasons  we  have 
already  given  we  cannot  concur  in  thinking  the  latter  ground  conclu- 
sive. While  we  quite  agree  that  the  greater  or  less  time  during 
which  a  custom  has  existed  may  be  material  in  determining  how  far  it 
has  generally  prevailed,  we  cannot  think  that,  if  a  usage  is  once  shown 
to  be  universal,  it  is  the  less  entitled  to  prevail,  because  it  may  not 
have  formed  part  of  the  law  merchant  as  previously  recognized  and 
adopted  by  the  courts.  It  is  obvious  that  such  reasoning  would  have 
been  fatal  to  the  negotiability  of  foreign  bonds,  which  are  of  compar- 
atively modern  origin,  and  yet,  according  to  Gorgier  v.  Mieville,  are 
to  be  treated  as  negotiable.  We  think  the  judgment  in  Crouch  v. 
The  Credit  Foncier"^  may  well  be  supported  on  the  ground  that  in 
that  case  there  was  substantially  no  proof  whatever  of  general  usage. 
We  cannot  concur  in  thinking  that  if  proof  of  general  usage  had  been 
established,  it  would  have  been  a  sufficient  ground  for  refusing  to  give 
effect  to  it  that  it  did  not  form  part  of  what  is  called  "  the  ancient 
law  merchant." 

In  addition  to  the  cases  we  have  already  referred  to,  in  which  usage 
has  been  relied  on  as  making  mercantile  instruments  negotiable,  the 
case  of  Lang  v.  Smyth  '  was  cited  as  showing  that  the  question  with 
reference  to  instruments  of  this  description  turns  upon  how  far  the 
particular  instrument  has  by  usage  acquired  the  quality  of  negotia- 
bility.    The  action  had  reference  to  Neapolitan  bonds  with  coupons 

'  Law  Rep.  8  Q.  B.  374.  '  7  Bing.  284. 
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attached  to  them,  which  latter  referred  to  a  certificate.  The  plaintiff' 
agent  being  in  possession  of  the  coupons  belonging  to  the  plaintiff,  bu 
not  of  the  certificate,  fraudulently  pledged  the  coupons  with  th 
defendant,  who  took  them  bona  fide.  On  an  action  by  the  plaintiff  t' 
recover  the  amount  received  by  the  defendant  on  the  coupons,  Tindal 
C.J.,  left  it  to  the  jury  to  say  whether  the  coupons  without  the  certifi 
cate  "  passed  from  hand  to  hand  like  money  or  bank  notes,"  in  othe 
words,  "  whether  they  had  acquired,  from  the  course  of  dealing  pui 
sued  in  the  city,  the  character  of  bank-notes,  bills  of  exchange,  divi 
dend  warrants,  exchequer  bills,  or  other  instruments  which  formed  par 
of  the  currency  of  this  country."  The  jury,  indeed,  found  in  the  nega 
tive,  but  it  was  held  by  the  Court  of  Common  Pleas  that  the  questioi 
had  been  rightly  left  to  them.  If  the  usage  had  been  found  the  othe 
way,  and  the  court  had  been  satisfied  with  the  verdict,  it  would  m 
doubt  have  been  upheld. 

We  must  by  no  means  be  understood  as  saying  that  mercantili 
usage,  however  extensive,  should  be  allowed  to  prevail  if  contrary  t( 
positive  law,  including  in  the  latter  such  usages  as,  having  been  mad( 
the  subject  of  legal  decision,  and  having  been  sanctioned  and  adoptee 
by  the  courts,  have  become,  by  such  adoption,  part  of  the  commor 
law.  To  give  effect  to  a  usage  which  involves  a  defiance  or  disregarc 
of  the  law  would  be  obviously  contrary  to  a  fundamental  principle 
And  we  quite  agree  that  this  would  ajjply  quite  as  strongly  to  ar 
attempt  to  set  up  a  new  usage  against  one  which  has  become  settlec 
and  adopted  by  the  common  law  as  to  one  in  conflict  with  the  mon 
ancient  rules  of  the  common  law  itself.  Thus,  it  having  been  decidec 
in  the  two  cases  of  More  v.  Manning,  and  Acheson  v.  Fountain,^  thai 
when  a  bill  of  exchange  was  indorsed  to  A  B,  without  the  words  "  oi 
order,"  the  bill  was  nevertheless  assignable  by  A  B,  by  further  indorse 
ment.  Lord  Mansfield  and  the  Court  of  King's  Bench,  in  the  case  oJ 
Edie  V.  The  East  India  Company,  held  that  evidence  of  a  contrary 
usage  was  inadmissible.  In  like  manner  in  Grant  v.  Vaughan,  where  i 
cash  note,  payable  to  bearer,  had  been  lost  by  the  owner,  but  had  beer 
taken  by  the  ^^XwcloS  bona  fide  for  value,  on  an  action  on  the  note  b) 
the  latter  against  the  maker.  Lord  Mansfield  having  left  it  to  the  jurj 
to  say  "  whether  such  drafts  as  this,  when  actually  paid  away  in  the 
course  of  trade  dealing  and  business,  were  negotiable  or  in  fact 
and  practice  negotiable,"  and  the  jurj',  influenced  no  doubt  by  the 
natural  desire  to  protect  the  owner  of  the  note,  having  found  foi 
the  defendant.  Lord  Mansfield  and  the  court  here  again  set  th« 
verdict  aside,  on  the  ground  that,  the  law  having  been  settled  bj 
former    decisions    that   notes    jiayable    to   bearer   passed   by  deliver) 

1  1  Str.  557. 
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to  a  bona  fide  holder,  the  judge  ought  to  have  directed  a  verdict 
for  the  plaintiff. 

If  we  could  see  our  way  to  the  conclusion  that,  in  holding  the  scrip 
in  question  to  pass  by  delivery,  and  to  be  available  to  bearer,  we  were 
giving  effect  to  a  usage  incompatible  either  with  the  common  law  or 
with  the  law  merchant  as  incorporated  into  and  embodied  in  it,  our 
decision  would  be  a  very  different  one  from  that  which  we  are  about 
to  pronounce.  But  so  far  from  this  being  the  case,  we  are,  on  the  con- 
trary, in  our  opinion,  only  acting  on  an  established  principle  of  that  law 
in  giving  legal  effect  to  a  usage,  now  become  universal,  to  treat  this 
form  of  security,  being  on  the  face  of  it  expressly  made  transferable  to 
bearer,  as  the  representative  of  money,  and  as  such,  being  made  to 
bearer,  as  assignable  by  delivery.  This  being  the  conclusion  at  which 
we  have  arrived,  the  judgment  of  the  Court  of  Exchequer  will  be 
affirmed.  Judgment  affirmed} 

1  Affirmed  in  the  House  of  Lords,  1  App.  Gas.  476.  Rumball  v.  Metropolitan 
Bank,  2  Q.  B.  D.  194,  accord. 

In  Evans  w.  Smith,  65  Law  Times  (a  county  court  decision),  a  post-office  order 
was  held  to  be  a  negotiable  instrument. 

Conf.  Glyn  v.  Baker,  13  East,  509  (India Bonds.  But  see  Stat.  51  Geo.  III.  c.  64) ; 
Jones  V.  Carter,  8  Q.  B.  134  (Lottery  tickets) ;  Partridge  v.  Bank  ot  England,  9  Q.  B. 
396  (Dividend  warrants) ;  Dixon  v.  Bovill,  3  Macq.  1  (Iron  scrip  notes) ;  Crouch  <j. 
Credit  Foncier,  L.  R.  8  Q.  B.  374  (Debentures)  in  which  cases  the  instruments  were 
held  to  be  not  negotiable.  —  Ed. 
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CLARK  V.  THE  FARMERS'  WOOLLEN"  MANUFACTURING 
COMPANY  OF  BENTON. 

Isr  THE  Supreme  Court  op  Judicatuee,  New  York,  Mat,  1836. 

[Reported  in  15  Wendell,  256.] 

The  action  in  this  case  was  brought  on  an  instrument  in  writing  in 
these  words:  "For  value  received,  the  Farmers' Woollen  Manufac- 
turing Comjjany  of  Benton,  Ontario  county,  now  in  the  county  of 
Yates,  promise  to  pay  Silas  Hunt,  or  order,  $300  (in  three  equal 
annual  instalments  of  $100  each ;  the  first  to  be  paid  in  one  year  from 
the  date  hereof),  with  interest.  In  witness  whereof,  we,  the  trustees 
of  said  company,  have  hereunto  subscribed  our  names,  and  affixed  the 
common  seal  of  said  company,  the  first  day  of  June,  1830."  Signed, 
"  Abel  Peck,"  "  Joseph  Ketchum,"  "  Lyman  Tubbs  ;  "  and  to  the  left 
hand  of  the  signatures  the  seal  of  the  company  was  affixed.  The 
plaintiff  declared  in  debt,  as  the  indorsee  of  the  instrument.^  The 
defendant  pleaded  7iil  debet.  The  cause  was  tried  before  referees. 
The  defendants  objected  that  the  plaintiff  was  not  entitled  to  sustain 
the  action,  inasmuch  as  the  instrument  declared  on  was  not  a  nego- 
tiable note,  within  the  statute,  and  that  therefore  an  action  would 
not  lie  in  his  name.  The  referees  overruled  the  objection,  and  after 
receiving  proof  of  a  set-off  to  a  small  amount,  made  a  report  in  favor 
of  the  plaintiff  for  $334.81,  which  was  now  moved  to  be  set  aside. 

S.  Stevens,  for  the  defendants. 

I.  L.   Wendell,  for  the  plaintiff. 

By  the  Court,  Nelson",  J.  The  principal  question  made  on  the 
argument  was  whether  the  note  is  negotiable.  If  it  is  not,  the  plaintiff 
must  fail.  The  seal  of  the  corporation,  when  affixed  to  any  deed  or 
contract,  by  proper  authority,  is  not  distinguishable  in  its  legal  effect 
from  that  of  an  individual.  The  one  is  the  seal  of  an  artificial,  the 
other  of  a  natural  person.  It  affords  the  highest  evidence  of  the 
deliberate  assent  of  the  party  to  the  deed  or  contract  thus  executed, 
and,  with  some  important 'exceptions,  is  binding,  without  the  aid  of 
the  signature,  even  in  the  case  of  an  individual.  1  Bl.  Com.  476  ;  2  id. 
305,  306 ;  Co.  Inst.  234,  n.  v ;  Com.  Dig.  tit.  B.  1  ;  17  Ves.  459.  A 
signature  is  never  necessary  in  the  case  of  a  corporate  body,  as  we 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  negotiahility  of  the  instru- 
ment. —  Ed. 


CHAP.   X.]       CLAEK    V.   PARMBES'   MANUFACTUEING   CO.  771 

have  already  seen.  Promissory  notes  which  were  made  negotiable, 
the  same  as  inland  bills  of  exchange,  by  the  statute  of  Anne,  were  not 
under  seal;  Chitty  on  Bills,  324;  if  they  had  been,  since  that  statute, 
all  specialties  could  have  been  made  negotiable,  and  the  advantage 
in  their  favor,  in  respect  to  the  statute  of  limitations,  would  have  in- 
troduced them  into  general  use.  A  Prussian  bond  in  England  is 
negotiable,  but  that  rests  upon  usage,  and  the  nuture  of  the  security. 
By  the  instrument  in  that  case,  the  king  of  Prussia  acknowledged 
that  the  sum  mentioned  in  it  was  due  to  any  person,  for  the  time 
being  the  holders ;  and  the  court  likened  it  to  a  bank  note.  Bonds 
given  by  the  East  India  Company  were  held  not  negotiable,  but  have 
been  since  made  so  by  statute.  Glyn  v.  Baker.i  It  is  true  that,  in 
the  case  of  the  Prussian  bond  referred  to,  Abbott,  C.  J.,  distinguished 
it  from  the  India  bond,  in  Glyn  v.  Baker,  saying  it  did  not  appear  that 
those  bonds  were  made  negotiable.  But  if  simply  adding  the  words 
"  order,"  or  "  bearer,"  could  have  had  such  effect,  an  act  of  parliament 
would  have  been  unnecessary. 

It  appears  to  have  been  conceded  by  both  counsel  and  court,  in  the 
ease  of  Warren  v.  Lynch,^  that  if  the  flourish  (L.  S.)  at  the  end  of 
the  signature  to  a  note  made  in  Virginia,  and  payable  in  New  York, 
must  have  been  considered  equivalent  to  the  impression  of  a  seal  here, 
the  instrument  would  not  have  been  negotiable  for  that  reason.  The 
position,  we  suppose,  is  too  plain  to  require  further  consideration. 

Report  set  aside? 

1  13  East,  509;  Chitty  on  Bills,  109;  51  Geo.  3,  c.  64. 

2  5  Johns.  E.  239. 

'  Howell  V.  Hallett,  Minor,  102  (semhle) ;  Sayre  v.  Lucas,  2  Stew.  259;  Conine  v. 
Junction  R.  R.,  3  Houst.  288 ;  Lewis  v.  Wilson,  5  Blackf .  370  ;  Brown  v.  Lockhart, 
9  Mo.  409 ;  Force  v.  Craig,  2  Halst.  272 ;  Warren  v.  Lynch,  5  Johns.  239  (semUe) ; 
Merritt  v.  Cole,  9  Hun,  98;  Lynam  v.  Califer,  64  N.  C.  572  (semUe);  Biery  .-. 
Haines,  5  Whart.  563 ;  Hopkins  v.  E.  R.  Co.,  3  Watts  &  S.  410 ;  Sidle  v.  Anderson, 
45  Pa.  464  ;  Parker  v.  Kennedy,  1  Bay,  398 ;  Parke  v.  Duke,  2  McC.  380 ;  Foster  v. 
Floyd,  4  MoC.  159 ;  Tucker  u.  English,  2  Speers,  678 ;  Skidmore  u.  Little,  4  Tex- 
301 ;  Mann  v.  Sutton,  4  Eand.  253,  accord. 

See  Sheldon  u.  Hentley,  2  Show.  160;  Irwin  v.  Brown,  2  Cranch,  C.  C.  314; 
Blackwell  </.  Hamilton,  47  Ala.  470 ;  Broughton  u.  Badgett,  1  Ga.  75 ;  Porter  v. 
McCoUum,  15  Ga.  528  ;  Spencer  v.  Buchanan,  Wright  (0.),  583;  Bank  of  St.  Claris- 
ville  0.  Smith,  5  Ohio,  222 ;  Avery  v.  Latimer,  14  Ohio,  542 ;  Bain  v.  Wilson,  10  Ohio 
St.  19.  —  Ed. 
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SELDEN  F.  WHITE,  Plaintctf  m  Ereoe,  v.  THE  VERMONT 
AND  MASSACHUSETTS  RAILROAD  COMPANY. 

In  the  Supbemb  Court,  Ustitbd  States,  Dbcembee  Teem,  1858. 

[Reported  in  21  Howard,  575.] 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit  Court 
of  the  United  States  for  the  district  of  Massachusetts. 

The  facts  are  stated  in  the  opinioa  of  the  court. 

It  was  submitted  on  printed  arguments  by  Mr.  Parher  for  the  plain- 
tiff in  error,  and  Mr.  Hutchins  for  the  defendant. 

Mr.  Justice  Nelsos"  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United  States  for 
the  district  of  Massachusetts. 

The  suit  was  brought  in  the  court  below  by  the  plaintiff  (White) 
against  the  company,  upon  several  bonds  issued  by  the  same. 

The  case  was  presented  to  the  court  upon  an  agreed  statement  of 
facts,  and,  among  others,  that  the  bonds  in  question  were  issued  by 
the  company,  in  regular  course,  and  for  a  sufficient  consideration ;  and 
that  payment  had  been  demanded  and  refused.  Coupons  for  the 
accruing  interest,  jDrevious  to  the  maturity  of  the  bonds,  had  been 
duly  paid. 

It  was  further  agreed  that  bonds  of  this  description,  issued  by  the 
company,  were  sold  in  the  market,  and  passed  from  hand  to  hand  by 
delivery,  at  prices  varying  according  to  the  state  of  the  market ;  and 
that  those  in  question  were  issued  at  or  about  their  date,  to  a  person 
a  citizen  of  Massachusetts,  and  were  payable  in  blank,  no  payee  being 
inserted ;  that  they  came  into  the  hands  of  the  plaintiff  through 
several  intervening  holders,  in  regular  course;  and  that  he  then  and 
since  lived  in  the  State  of  New  Hampshire,  and,  before  this  suit  was 
brought,  filled  up  the  blank  by  inserting  "  Selden  F.  White,  or  order," 
the  name  of  plaintiff,  without  the  knowledge  or  consent  of  the  de- 
fendants. 

The  court  ruled  that  the  suit  could  not  be  sustained,  for  want  of 
jurisdiction. 

The  ground  upon  which  this  ruling  below  is  sought  to  be  maintained 
is,  that  these  bonds  were  issued  to  citizens  of  Massachusetts;  and  as 
they  could  not  be  regarded  as  negotiable  instruments,  or,  if  negotiable, 
not  payable  to  bearer,  the  plaintiff  was  disabled  from  suing  in  the 


CHAP.    X.J       WHITE   V.    VEEMOKT   AND   MASS.    R.E.   CO.  773 

Federal  court,  within  the  prohibition  of  the  eleventh  section  of  the 
judiciary  act.     15  Pet.  E.  125  ;  2  ib.  318  ;  3  How.  574;  8  ib.  441. 

In  answer  to  this  ground,  we  think  it  quite  clear,  on  looking  into 
the  agreed  state  of  facts,  in  connection  with  the  bonds  and  the 
mortgage  given  to  secure  their  payment,  that  it  was  the  intention  of 
the  company,  by  issuing  the  bonds  in  blank,  to  make  them  negotiable, 
and  payable  to  the  holder,  as  bearer,  and  that  the  holder  might  fill  up 
the  blank  with  his  own  name,  or  make  them  payable  to  himself  or 
bearer,  or  to  order.  In  other  words,  the  company  intended,  by  the 
blank,  to  leave  the  holder  his  option  as  to  the  form  or  character  of 
negotiability,  without  restriction.  If  the  utmost  latitude,  in  this 
respect,  was  not  intended,  why  leave  the  payee  in  blank  when  issuing 
the  bonds,  or  why  not  fix  the  limit  of  negotiability,  or  negative  it 
altogether  ?  To  adopt  any  other  conclusion  would  seem  to  us  to  be 
unjust  to  the  company,  for  then  the  blank  would  be  wholly  unmean- 
ing; or  if  any,  a  meaning  calculated,  if  not  intended,  to  embarrass 
the  title  of  the  holder. 

Assuming,  then,  that  these  bonds  were  intended  to  be  made  nego- 
tiable, we  do  not  see  the  difficulty  suggested  in  maintaining  the  suit 
in  the  Federal  court;  for,  until  the  plaintiff  chose  to  fill  up  the  blank, 
he  is  to  be  regarded  as  holding  the  bonds  as  bearer,  and  held  them  in 
this  character  till  made  payable  to  himself  or  order.  At  that  time  he 
was  a  citizen  of  New  Hampshire,  and,  therefore,  competent  to  bring 
the  suit  in  the  court  below. 

As  to  the  negotiability  of  this  class  of  securities,  when  shown  to  be 
intended  that  they  should  possess  this  character  by  the  fisrm  in  which 
issued,  and  mode  of  giving  them  circulation,  we  think  the  usage  and 
practice  of  the  companies  themselves,  and  of  the  capitalists  and  busi- 
ness men  of  the  country,  dealing  in  them,  as  well  as  the  repealed 
decisions  or  recognition  of  the  principle  by  courts  and  judges  of  the 
highest  respectability,  have  settled  the  question.  Morris  Canal  Co. 
V.  Fisher,^  Delafield  v.  State  of  Illinois,^  Mich.  Bank  v.  N.  T.  &  N.  H. 
R.  R.  Co.,°  Carr  v.  Le  Fevre,'*  Craig  v.  The  City  of  Vicksburg,^  Chester 
W.  Chapin  v.  The  Vt.  &  Mass.  R.  R.  Co.« 

Indeed,  without  conceding  to  them  the  quality  of  negotiability, 
much  of  the  value  of  these  securities  in  the  market,  and  as  a  means 
of  furnishing  the  funds  for  the  accomplishment  of  many  of  the  greatest 
and  most  useful  enterprises  of  the  day,  would  be  impaired.  "Within 
the  last  few  years,  large  masses  of  them  have  gone  into  general 
circulation,  and  in  which  capitalists  have  invested  their  money ;  and 

1  1  Stockt.  667,  699.  2  2  Hill,  N.  T.  177 ;  8  Paige,  Ch.  R.  527,  B.  o. 

»  3  Kern.  R.  625.  *  27  Peon.  R.  418. 

6  31  Miss.  R.  216.  «  8  Gray,  575. 
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it  is  not  too  much  to  say,  that  a  great  share  of  the  confidence  they 
have  acquired,  as  a  desirable  security  for  investment,  is  attributable 
to  this  negotiable  quality,  as  well  on  account  of  the  facility  of  passing 
from  hand  to  hand,  as  the  protection  afforded  to  the  bona  fide  holder. 

It  is  true  that  in  England  the  law  is,  that  a  bond  delivered  in  blank, 
as  it  respects  the  payee,  is  void,  and  the  blank  incapable  of  being  filled 
up  by  the  holder,  either  upon  an  implied  or  express  parol  authority 
from  the  maker.  This  is  maintained  upon  the  principle  that  the 
authority  of  an  agent  to  make  a  deed  for  another  must  be  by  deed  ; 
and  also,  that  to  admit  the  parol  authority  to  fill  up  the  blank  would, 
in  effect,  make  a  bond  transferable  and  negotiable,  like  a  bill  of  ex- 
change or  exchequer  bill.  Hibble  White  v.  McMorine,^  and  Enthoven 
V.  Hoyle  et  al.^ 

The  law  had  been  otherwise  held  by  Lord  Mansfield,  in  the  case  of 
Texira  v.  Evans,  cited  in  Master  v.  Miller,'  but  was  distinctly  over- 
ruled by  Parke,  B.,  in  delivering  the  opinion  of  the  court  in  the  case 
first  above  cited,  and  the  opinion  reafiirmed  by  him  still  more  strongly 
in  the  second  case. 

Courts  of  the  highest  authority  in  this  country  have  followed  Lord 
Mansfield,  and  have  not  hesitated  to  meet  the  fears  expressed  by 
Parke,  B.  (that  the  effect  would  be  to  make  bonds  negotiable),  by 
admitting  the  consequence.  Chief-Justice  Marshall,  in  the  case  of  the 
United  States  v.  Nelson  &  Myers,^  hesitated  to  reach  this  conclusion, 
but  expressed  a  strong  belief  that,  at  some  future  day,  it  would  be  by 
this  court. 

We  think,  for  the  reasons  above  given,  the  ruling  of  the  court 
below  cannot  be  upheld,  and  that  the  judgment  should  be  reversed, 
with  a  venire  de  novo,  &c.^ 

1  6  M.  &  W.  200.  2  13  C.  B.  373. 

8  1  Anst.  228.  *  2  Brock.  R.  64. 

5  It  is  well  settled  in  this  country,  in  accordance  with  the  principal  case,  that  the 
bonds  of  corporations  issued  as  marketable  securities,  and  so  regarded  by  the  mer- 
cantile community,  possess  all  the  qualities  of  negotiable  paper. 

E.  g.  Bonds  Payable  to  Beaker.  —  Moran  v.  Miami  Co.,  2  Black,  722 ;  Mercer 
Co.  0.  Hackett,  1  Wall.  83 ;  Gelpcke  v.  City  of  Dubuque,  1  Wall.  175 ;  Murray  v. 
Lardner,  2  Wall.  110;  Vermilye  u.  Adams,  21  Wall.  138;  Cromwell  <..  County  of 
Sac,  96  U.  S.  51 ;  State  u.  Wells,  15  Cal.  336 ;  Society  for  Savings,  29  Conn.  174 ; 
Jones  V.  Nellis,  41  111.  482  ;  City  of  Aurora  v.  West,  22  Ind.  88  ;  Calanan  v.  Brown, 
31  Iowa,  3.33;  Griiilth  u.  Burden,  35  Iowa,  138,  143;  Consol.  Association  u.  Avegno, 
28  La.  An.  562;  Commonwealth  v.  Chesapeake  Co.,  32  Md.  501;  Chesapeake  Co.  i'. 
Blair,  45  Md.  102,  110;  Culver  v.  Benedict,  13  Gray,  7;  Commonwealth  v.  Emigrant 
Bank,  98  Mass.  12 ;  Craig  v.  Vicksburg,  31  Miss.  216 ;  Barrett  v.  County  Court,  44 
Mo.  197;  Ringhng  v.  Kohn,  4  Mo.  App.  59;  Morris  Co.  r.  Fisher,  1  Stockt.  667; 
Morris  Co.  u.  Lewis,  1  Beasl.  323  ;  Elizabeth  u.  Force,  29  N.  J.  Eq.  587  ;  Delafield  ^■. 
State,  2  Hill,  159,  177  ;  8  Paige,  027,  9.  c.  ;  Bank  of  Rome  c.  Village,  19  N.  Y.  20  ; 
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EVERT  EVERTSON,  Respondent,  v.  THE  NATIONAL  BANK 

OF  NEWPORT,  Appellant. 

In  the  Court  of  Appeals,  New  York,  April  6,  18,  1876. 

[Reported  in  66  New  York  Reports,  14.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  third  judicial  department  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee.  (Reported  below, 
4  Hun,  692.) 

This  action  was  originally  brought  against  the  Indianapolis,  Bloom- 
ington,  and  Western  Railway  Company,  to  collect  ten  coupons  each 
for  the  semi-annual  interest  due  April  1,  1871,  on  a  $1,000  bond  issued 
by  said  corporation,  also  to  collect  forty-seven  "  interest-warrants,"  so 
called,  for  semi-annual  interest  due  at  the  same  time  upon  bonds  which 
said  corporation  was  obligated  to  pay.  The  present  defendant,  having 
made  claim  to  the  interest  so  due  and  to  the  instruments,  was,  by  an 
order  of  interpleader,  substituted  as  defendant,  the  corporation  pay- 
ing into  court  the  amount  due. 

The  form  of  the  coupons  was  as  follows  :  — 

Wicks  V.  Adirondack  Co.,  2  Hun,  112 ;  Seybel  v.  Nat.  Bank,  54  N.  Y.  288 ;  Lindsley 
V.  Diefendorf,  43  How.  Pr.  357  ;  Weith  v.  City,  68  N.  C.  24  •  Carr  v.  Leferre,  27  Pa. 
413;  Carpenter  v.  Rommel,  5  Phil.  (Pa.)  34;  McMasters  v.  Eeed,  1  Grant,  36;  Rice 
V.  Iron  Co.,  9  Pliila.  294  ;  (but  see  as  to  Municipal  Bonds,  Commonwealth  v.  Com- 
missioners, 32  Pa.  218,  231 ;  Diamond  </.  Lawrence,  37  Pa.  353  :  Armstrong  v.  Brin- 
ton,  47  Pa.  367,  contra) ;  Langston  v.  S.  Ca.  R.  R.,  2  S.  Ca.  s.  s.  248  ;  Board  v.  Texas 
R.  R.,  46  Tex.  316 ;  Ide  o.  Passumpsic  R.  R.,  32  Vt.  297 ;  Clarke  v.  Janesville, 
10  Wis.  136. 

Bonds  Payable  to .    Chapin  v.  Vermont  R.  E.,  8  Gray,  575;  Tucker  v. 

N.  H.  Bank,  68  N.  H.  83  ;  Boyd  a.  Kennedy,  38  N.  J.  146  ;  Hubbard  v.  N.  Y.  R.  E. 
86  Barb.  286 ;  Dutchess  Co.  ,>.  Hachfield,  1  Hun,  675  ;  Dinsmore  v.  Duncan,  57  N.  Y. 
573 ;  Preston  v.  Hull,  23  Gratt.  613  {semble). 

Bonds  Payable  to  A  ok  Order.  — Junction  E.  R.  v.  Cleneay,  13  Ind.  161 ;  Bank 
V.  Charlotte  R.  E.,  5  S.  Ca.  n.  b.  156. 

Bonds  Payable  to  A  oe  Assigns.  —  Clapp  v.  Cedar  Co.,  5  Iowa,  15 ;  Brainerd 
V.  New  York  E.  E.,  25  N.  Y.  496 ;  Blake  v.  Supervisors,  61  Barb.  149. 

But  a  bond  containing  no  words  of  negotiability  is  not  negotiable.  Atchison  v. 
Butcher,  3  Kas.  104. 

The  quality  of  negotiability  was  held  to  attach  to  the  coupon  bonds  of  an  indi- 
vidual, as  well  as  to  those  of  a  corporation,  in  In  the  Matter  of  Leland,  6  Benedict, 
175.  — Ed. 
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"  $35  Thb  Indianapolis,  BLOOJiraGTON  and  Western  $35 

Railway  Company 

will  pay  the  bearer,  at  its  agency  in  the  city  of  New  York,  thirty-five 
dollars,  in  gold  coin,  on  the  1st  day  of  April,  1871,  for  semi-annual 
interest  ou  bond  No.  — .  "  A.  P.  LEWIS, 

"  /Secretary.^' 

The  form  of  the  warrants  was  as  follows  :  — 

"  $35  Inteeest  Warrant  for  Thirty-five  Dollars  $35 

upon  bond  No.  —  of  the  Danville,  Urbana,  Bloomington  and  Pekin 
Railroad  Company.  Payable  in  gold  coin  at  the  office  of  the  Farmers' 
Loan  and  Trust  Company  in  the  city  of  New  York,  April,  1,  1871. 

"W.  J.  ERMENTROUT, 

"  Secretary.'' 

In  each  coupon  and  warrant  the  blank  for  No.  —  was  filled  with  the 
number  of  the  bond  to  which  it  was  attached.  The  bonds,  with 
the  coupons  and  warrants  attached,  were  owned  by  defendant.  The 
coupons  and  warrants  were  detached  and  sent  to  New  York  by  express 
March  31,  1871,  for  presentation  and  payment,  and  on  that  day  they 
were  stolen  from  the  express  office,  and  were  purchased  by  plaintiff  at 
Albany,  April  8,  1871. 

The  referee  found  that  plaintiff  was  entitled  to  judgment  for  the 
whole  amount  claimed,  and  judgment  was  perfected  accordingly. 

Samiiel  Hand  for  the  appellant. 

Nctthaniel  C.  Moak,  for  the  respondent.'' 

Allen,  J.  But  two  questions  are  presented  upon  this  appeal : 
First,  whether  the  instruments  which  are  the  subjects  of  the  contro- 
versy are  negotiable  promises  for  the  payment  of  money,  and  there- 
fore subject  to  the  same  rules  as  bank  bills  or  other  negotiable 
instruments,  so  that  one  who  acquires  title  in  the  usual  course  of  busi- 
ness and  in  good  faith,  although  from  one  who  has  obtained  them 
feloniously,  may  withhold  them  from  the  true  owner ;  and  secondly, 
whether  they  were  dishonored  at  time  of  the  purchase  of  them  by  the 
plaintiff. 

The  rule  of  caveat  emptor  does  not  apply  to  negotiable  instruments 
payable  in  money  and  to  the  bearer;  and  a  purchaser  in  good  faith 
from  one  who  has  stolen  them  acquires  a  valid  title.  Spooner  v. 
Holmes,^  Birdsall  v.  Russell.^ 

The  coupons  of  the  Indianapolis,  Bloomington  and  Western  Railway 

'  The  arguments  of  counsel  containing  little  more  than  a  citation  of  authorities 
hare  been  omitted.  — Ed. 

2  102  Mass.  503.  »  29  N.  T.  220. 
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Company  are,  in  terms,  distinct  promises  to  pay  the  bearer  the  amount 
specified  therein  at  a  day  and  place  named,  and  are,  within  the  author- 
ities, promissory  notes  for  the  payment  of  money  to  the  holder,  and 
transferable  by  delivery,  although  detached  from  the  bonds  to  which 
they  refer.  The  fact  that  they  are  declared  to  be  for  interest  upon 
bonds  specified  by  their  numbers  does  not  destroy  their  negotiability 
when  separated  from  the  bond,  or  impair  the  title  of  one  purchasing 
from  anothei-  without  production  of  the  bond.  The  bonds  themselves, 
although  under  the  seal  of  the  company,  are  negotiable  instruments 
within  the  repeated  decisions  of  our  courts.  White  v.  V.  and  M. 
Railroad  Co.,  Gelpcke  v.  Dubuque,^  Clark  v.  Iowa  City,'^  Brainerd  v. 
New  York  and  Harlem  Railroad  Co.,^  Dinsmore  v.  Duncan,*  Haven  v- 
Grand  June.  Railroad  and  Depot  Co.^  The  cases  of  Myers  v.  York 
and  Cumberland  Railroad  Company,"  and  Jackson  v.  The  Same,'  hold- 
ing somewhat  different  doctrines,  cannot  be  regarded  as  authority. 

The  coupons  of  the  Danville,  TJrbana,  Bloomington  and  Pekin 
Railroad  Company,  termed  upon  their  face  "  interest  warrants,"  are  in 
somewhat  different  form.  Whether  they  are  within  that  description 
of  property  to  which  a  title  may  be  acquired  by  a  honafide  transferee 
for  value,  notwithstanding  a  defect  of  title  in  the  transferrer,  depends 
upon  their  negotiability.  If  they  are  not  negotiable  instruments,  and, 
as  such,  representatives  of  money,  the  plaintiff  acquired  no  better  title 
than  the  party  from  whom  he  purchased  them  had ;  i.e.,  he  took  them 
subject  to  all  the  defects  of  his  title  and  subject  to  the  claims  of  the  true 
owner.  The  instruments  are  not,  upon  their  face,  negotiable  ;  they  are 
not  payable  to  any  person  by  name,  or  his  order,  or  to  the  bearer,  or  to 
the  order  of  a  fictitious  person.  In  all  the  cases  to  which  reference  has 
already  been  made,  the  coupons  contained  distinct  promises  to  pay  the 
bearer  the  sums  named  therein  at  a  time  and  place  specified.  They 
were  perfect  negotiable  instruments,  independent  ,of  the  bond  from 
•which  they  had  been  severed,  and  were  not  only  negotiable  within  the 
statutes  upon  that  subject  and  the  Law  Merchant,  but  were  intended 
by  the  parties  to  be  negotiable.  The  negotiability  of  instruments 
depends  somewhat  upon  statute.  The  statute  of  this  State  (1  R.  S. 
768),  embodies,  substantially,  the  law,  and  declares,  as  understood  at 
the  time,  what  instruments  shall  be  negotiable.  To  bring  an  instru- 
ment within  this  statute  there  must  be  a  promise  to  pay  to  the  order 
of  the  maker,  or  some  other  person  or  his  order,  or  to  the  order  of  a 
fictitious  person,  or  to  the  bearer,  a  sum  certain  absolutely.     Whether 

1  1  Wall.  175.  2  20  Id.  583.  '  25  N.  T.  496. 

<  57  Id.  573.  '  109  Mass.  88.  "  43  Me.  232. 

J  48  Id.  147. 
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the  parties  to  an  instrument  can  give  it  a  negotiable  character  with  all 
the  incidents  pertaining  to  negotiable  paper,  when  it  is  not  in  terms 
within  the  class  of  instruments  known  to  the  law  as  negotiable,  may  be 
questioned.     Crouch  v.  Credit  Foncier  of  England.^ 

It  is  for  the  interest  of  corporations  issuing  bonds  for  the  payment 
of  money  that  they  should  be  negotiable ;  and  they  are,  ordinarily, 
made  so  upon  their  face;  and  such  bonds,  as  well  as  the  coupons 
attached  thereto,  have  been  held  negotiable  when  payable  to  bearer  ; 
for  the  reason  that  they  are  promises  to  pay  money  in  the  form  which, 
by  the  law  merchant,  would  make  them  negotiable  as  representatives 
of  money,  the  same  as  ordinary  commercial  instruments.  In  re  Impe- 
rial Land  Company  of  Marseilles.''  While  it  may  be  for  the  interest 
of  the  company  issuing  bonds,  with  a  view  to  their  ready  negotiation, 
that  they  should  be  negotiable  by  delivery,  there  may  not  be  the  same 
reasons  for  making  the  coupons  for  the  instalments  of  interest  nego- 
tiable when  detached  from  the  bonds.  The  object  of  the  interest 
warrants  before  us  may  be  fully  accomplished  by  regarding  them  as 
authority  to  the  financial  agent  of  the  company  to  pay  the  amount 
named  therein  upon  presentation,  although  detached  from  the  bonds. 
It  is  possible  that,  as  between  such  agent  and  the  debtor  corporation, 
the  possession  and  presentment  of  the  interest  warrants  at  maturity 
would  be  evidence  of  an  authority  to  receive  the  money  by  the  person 
presenting  it,  even  as  against  the  true  owner.  But  if  this  be  conceded, 
it  does  not  make  them  negotiable  as  between  third  persons.  In  this, 
as  in  other  contracts,  its  negotiability  depends  upon  its  terms  ;  and  the 
rule  is,  with  certain  exceptions  not  applicable  to  this  case,  that  in 
instruments  for  the  payment  of  money,  if  no  one  be  designed  as  payee, 
either  by  name  or  as  bearer,  the  instrument  is  not  a  promissory  note. 
If  these  warrants  are  not  promissory  notes  they  are  not  negotiable ; 
they  are  neither  checks  nor  bills  of  exchange.  1  Parsons  on  Bills,  33, 
and  note ;  Brown  v.  Oilman,'  Gibson  v.  Minet,  Douglass  v.  Wilkeson,* 
Walrad  v.  Petrie.^  In  the  latter  case  Judge  Marcy  was  inclined  to 
sustain  the  action  upon  the  instrument  as  a  promissory  note,  but  was 
reluctant  to  establish  a  different  rule  here  from  that  which  seemed  to 
prevail  in  England,  regarding  it  as  important  that  the  statutes,  which 
were  alike  in  both  countries  as  to  negotiable  paper,  should  receive  the 
same  construction  and  be  applied  in  the  same  manner.  In  a  case  like 
the  present  it  would  be  unwise,  in  deference  to  any  supposed  intent  of 
the  parties  or  public  convenience,  to  depart  from  the  ordinary  rules 
of  construction,  and  give  a  different  effect  to  different  contracts,  the 

1  L.  R.  8  Q.  B.  374.  2  l.  R.  11  Eq.  Cases,  478.  3  13  Mass.  158. 

*  6  Wend.  637.  5  4  id.  575. 
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same  in  form  and  substance.  Checks  payable  to  "  the  order  of  bills 
payable,"  or  to  something  impersonal  in  its  character,  are  regarded  as 
payable  to  the  order  of  a  fictitious  person,  and  therefore  within  the 
statute  payable  to  the  bearer;  and  bills  and  notes  payable  to  the 
order  of  one  not  named,  but  capable  of  being  ascertained,  have  been 
also  held  negotiable  within  the  statute.  Willets  v.  The  Phoenix  Bank, 
Stevens  v.  Strang,^  United  States  v.  White.^  An  instrument  payable 
"to  the  estate  of  M.  L.,  deceased,"  is  held  not  to  be  a  promissory  note. 
Lyon  V.  Marshall.^  In  Partridge  v.  The  Bank  of  England  *  dividend 
warrants  in  the  form  of  checks,  payable  to  a  particular  person,  without 
words  making  them  transferable,  were  held  not  transferable  by  the 
law  merchant.  Two  cases  are  relied  upon  by  the  learned  counsel  for 
the  respondent,  in  support  of  his  position  that  these  interest  warrants 
were  negotiable  and  within  the  protection  accorded  by  the  law  mer- 
chant to  negotiable  paper.  Smith  v.  Clark  Co.^  McCoy  v.  "Washing- 
ton Co.'  In  the  case  first  cited,  the  principal  and  the  only  question 
really  considered  by  the  court  was  as  to  the  power  of  the  county  to 
issue  the  bonds.  The  only  notice  taken  by  the  court  of  the  point  now 
made  was  in  the  remark  that  the  question  was  settled  by  the  case 
referred  to,  reported  in  3  "Wallace,  Jr.  That  case  involved  other 
questions,  and  this  was  only  incidentally  made,  and  was  wholly  imma- 
terial for  the  reason  that  the  party  claiming  to  recover  upon  the 
coupons  produced  the  bonds  upon  the  trial.  Judge  Grier,  in  his 
instructions  to  the  jury,  charged  them  that  the  possession  of  the 
coupons  was  prima  facie  evidence  of  ownership  of  the  bond. 

The  contract  embodied  in  these  interest  warrants,  so  far  as  any  con- 
tract can  be  implied,  cannot,  upon  principle  or  within  any  well-consid- 
ered authority,  be  made  an  exception  to  the  general  rules  by  which 
the  negotiability  of  promises  for  the  payment  of  money  is  determined. 
There  is  no  usage  or  custom  proved  that  would  give  these  warrants  a 
negotiable  character,  even  if  custom  and  usage  so  recent  as  one  appli- 
cable to  these  instruments  would  be,  could  change  their  legal  effect. 
The  plaintiff,  therefore,  acquired  no  better  title  to  them  than  his  ven- 
dor had  and  could  convey,  and  the  transaction  was  the  same  in  legal 
effect  as  the  purchase  of  any  article  of  merchandise  from  one  having  no 
title  or  authority  to  sell. 

The  coupons  of  the  Indianapolis,  Bloomington  and  "Western  Rail- 
way Company  being  promissory  notes,  they  necessarily  had  all  the 
characteristics  of  such  instruments,  and  were  entitled  to  the  benefit  of 
the  days  of  grace  allowable  on  bills  and  notes  payable  at  a  given  day 

I  2  Sand.  S.  C.  E.  138.  "  2  Hill,  59. 

»  11  Barb.  241.  *  9  Q.  B.  396. 

s  54  Mo.  58.  8  3  Wall.  Jr.  381. 
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or  on  tirae.^  Having  every  other  quality  they  cannot  be  excepted  from 
the  general  rule  which,  by  commercial  usage,  sanctioned  by  law, 
is  applied  to  every  instrument,  negotiable  in  its  character,  coming 
within  the  ordinary  definition  of  bills  of  exchange  or  promissory 
notes.  Story  on  Bills,  §  342;  Story  on  Promissory  Notes,  §  215; 
Hc)dges  V.  Shuler.  In  the  case  last  cited,  the  bond  itself,  to  which 
interest  warrants  had  been  attached,  was  presented  at  maturity,  on  the 
third  day  of  grace,  at  the  place  of  payment,  and,  upon  payment  being 
refused,  the  defendants,  as  indorsers,  were  notified  of  the  dishonor,  and 
the  court  held  that  they  were  properly  charged  ;  all  the  judges  agree- 
ing that  the  instrument  in  suit  was  a  promissory  note.  It  does  not 
seem  to  have  been  doubted,  that,  being  a  promissory  note,  although 
something  more,  it  was  within  the  rule  allowing  days  of  grace  to  com- 
mercial instruments  of  that  character.  If  the  coupons  were  not,  for 
the  purposes  of  days  of  grace,  as  well  as  for  other  purposes,  promis- 
sory notes,  but  wei-e  payable  at  a  day  certain  without  grace,  then,  at 
the  time  of  the  purchase  by  the  plaintiflT,  they  were  overdue,  and  the 
holder  conveyed  no  better  title  to  the  plaintiff  than  he  had  himself. 
Chester  v.  Dorr.  It  is  probably  true  that  they  are  regarded  and 
treated  as  well  by  promisor  as  promisee  as  payable  at  the  day,  nnd 
paid  as  if,  in  terms,  payable  without  grace ;  but  this  cannot  destroy 
the  character  or  change  the  legnl  effect  of  the  instruments,  the  inter- 
pretation of  which  is  for  the  courts.  It  is  only  as  negotiable  commer- 
cial paper  that  the  plaintiff,  as  a  bona  fide  purchaser,  could  acquire  a 
good  title  to  the  coupons  from  one  having  no  title  thereto  ;  and  he  can 
only  acquire  such  title  by  a  purchase  under  the  same  circumstances 
that  would  give  him  a  title  to  other  commercial  paper ;  and  if  there 
were  no  days  of  grace  for  the  payment  of  these  coupons  they  could 
not  be  transferred  so  as  to  give  a  good  title.  Upon  the  findings  the 
plaintiff  acquired  a  good  title  to  the  ten  coupons,  but  for  the  error  as 
to  the  other  coupons,  the  judgment  must  be  reversed. 

Judgment  reversed? 

'  Arents  v.  Commonwealth,  18  Gratt.  750,  753  [semlle),  contra.  —  Ed. 

2  The  doctrine  that  coupons  containing  negotiable  words  may  be  detached  from 
the  bond  and  circulated  as  independent  negotiable  instruments  has  been  repeatedly 
affirmed.  Knox  Co.  u.  Aspinwall,  21  How.  539 ;  Thompson  v.  Lee  Co.,  3  Wall.  327 ; 
City  V.  Lamson,  9  Wall.  477 ;  Lexington  v.  Butler,  14  Wall.  282,  295 ;  Clark  v.  Iowa 
City,  20  Wall.  583;  HoUingsworth  „.  Detroit,  3  McL.  472;  Kennard  v.  Cass  Co., 
3  Dill.  147  ;  Cooper  v.  Thompson.  13  Blatchf .  434 ;  New  London  Bank  v.  Ware  R.  R., 
41  Conn.  642.  (But  see  Rose  v.  Bridgeport,  17  Conn.  243,  contra.)  Eagle  «.  Kohn, 
84  111.  292  (semhle) ;  Jefiersonville  v.  Patterson,  26  Ind.  15 ;  Town  v.  ClifTord,  53  Ind. 
191;  Ring  v.  Johnson  Co.,  6  Iowa,  265;  Atcliison  v.  Butcher,  3  Kas.  104  (semhle); 
Commonwealth  r.  Chesapeake,  Co.,  32  Md.  501 ;  Spooner  v.  Holmes,  102  Mass.  503  ; 
Haven  v.  Gr.  Junction  R.  R.,  109  Mass.  88;  Conn.  Co.  d.  Cleveland  R.  R.,  41  Barb.  9 ; 
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Burroughs  v.  Commissioners,  65  N.  C.  234;  Beaver  v.  Armstrong,  44  Pa.  63;  North 
Pa.  R.  R.  V.  Adam,  54  Pa.  97;  Mayor  v.  Pirst  Bank,  1  Baxter  (Tenn.),  402;  Mayor 
v.  Potomac  Co.,  2  Baxter  (Tenn.),  296;  San  Antonio  v.  Lane,  32  Tex.  405;  Sewell 
V.  Brainerd,  88  Vt.  864 ;  Miller  v.  Rutland  R.  R.,  40  Vt.  399 ;  Arents  ...  Common- 
wealth, 18  Gratt.  750. 

Coupons,  though  independent  instruments,  have  been  held  to  be  bonds  by  virtue 
of  the  seal  upon  the  bond  to  which  they  were  originally  attached.  Accordingly  they 
will  be  barred  only  by  the  statutory  limitation  to  actions  upon  instruments  under 
seal.  City  v.  Lamson,  9  Wall.  477 ;  Lexington  u.  Butler,  14  Wall.  282 ;  Clark  v. 
Iowa  City,  20  Wall.  583  (semUe).  And  assumpsit  will  not  lie  upon  a  coupon.  Clarke 
V.  Janesville,  1  Biss.  98 ;  except  in  jurisdictions  where  assumpsit  lies  upon  a  sealed 
instrument.  Johnson  v.  County  of  Stark,  24  111.  75;  Mercer  Co.  a.  Hubbard. 
45  111.  139. 

In  Gilbough  v.  Petersburgh  R.  R.,  1  Hughes,  C.  C.  410,  an  innocent  purchaser  for 
value  bought  u  negotiable  bond,  to  which  nine  coupons  were  still  attached,  just 
before  the  maturity  of  the  bond  and  the  last  coupon.  It  was  held  that  he  acquired 
a  title  to  the  bond  and  the  last  coupon,  but  not  to  the  eight  overdue  coupons. 

In  accordance  with  the  principal  case  that  coupons  containing  no  words  of 
negotiability  are  not  negotiable,  are  Crosby  v.  New  London  R.  R.,  26  Conn.  121 ; 
Myers  v.  York  R.  R.,  43  Me.  232 ;  Jackson  v.  York  R.  R.,  48  Me.  147  ;  Wright  v.  Ohio 
R.  R.,  1  Disney,  465.  But  see,  contra,  McCoy  v.  Washington  Co.,  3  Wall.  Jr.  381 ; 
Johnson  v.  County  of  Stark,  24  111.  75  ;  Smith  v.  Clark  Co.,  54  Mo.  58.  Conf.  Woods 
.;.  Lawrence  Co.,  1  Black,  386;  Nat.  Bank  v.  Hartford  R.  R.,  8  R.  I.  375;  Mills  </. 
Jefferson,  20  Wis.  50. 

Coupons  are  sometimes  in  the  form  of  bills  of  exchange.  Queensbury  v.  Culver, 
19  Wall.  83.  But  the  form  was  disregarded,  and  the  drawers  of  the  bills  were 
treated  as  makers  of  a  note  in  Mayor  v.  First  Bank,  1  Baxter  (Tenn.),  402 ;  Mayor  v. 
Potomac  Co.,  2  Baxter  ( Tenn. ),  246 ;  Arents  v.  Commonwealth,  18  Gratt.  750.  —  Ed. 


The  pledgee  of  a  bill  or  note  cannot,  in  the  absence  of  express  authority  from  the 
pledgor,  sell  the  pledge  upon  default  in  payment  of  the  debt  thereby  secured.  Union 
Co.  u.  Rigdon  (111.  1879),  9  C.  L.  J.  466 ;  Morris  Co.  v.  Lewis,  1  Beav.  323  (semhle) ; 
Wheeler  v.  Newbould,  16  N.  Y.  392;  5  Duer,  29,  s.  o.  But  see  contra,  White  v. 
Phelps,  14  Minn.  27  (semble) ;  Richardson  v.  Davis,  5  Pa.  L.  J.  471  (approved  in  Davis 
V.  Punk,  39  Pa.  251) ;  Brightman  v.  Reeves,  21  Tex.  70  ;  and  also  Donahoe  v.  Gamble, 
38  Cal.  340 ;  Potter  a.  Thompson,  10  R.  I.  1,  in  which  last  two  cases  the  sale  was 
after  the  maturity  of  the  bills. 

On  the  other  hand,  a,  bond,  being  regarded  as  an  article  of  merchandise,  may  be 
sold  by  the  pledgee  upon  default  in  payment  of  the  debt  for  which  it  is  pledged. 
Donahoe  v.  Gamble,  38  Cal.  340 ;  Morris  Co.  v.  Lewis,  1  Beas.  323  ;  Brown  v.  Ward, 
3  Duer,  660 ;  Alexander  v.  Burke,  22  Grat.  254.  But  see  contra,  Joliet  Co.  u.  Scioto 
Co.,  82IU.348.— Eb. 
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BILLS  OF  LADING  AND  WAREHOUSE  RECEIPTS. 

A  BILL  of  lading  is  not  infrequently  spoken  of  as  a  negotiable  or  ^uase-negotiable 
instrument,  but  it  is  only  by  a  very  loose  use  of  language  that  a  bill  of  lading  can 
be  said  to  be  negotiable.  Considered  as  a  contract,  a  bill  of  lading  is  nothing  more 
than  an  ordinary  chose  in  action,  and,  therefore,  in  the  absence  of  a  statute  to  the  con- 
trary, is  at  law  not  even  assignable.  (Thompson  v.  Dorainy,  14  M.  &  W.  403; 
Howard  v.  Shepherd,  9  C.  B.  297  ;  Baltimore  R.  R.  v.  Wilkens,  44  Md.  11 ;  Blanchard 
u.  Page,  8  Gray,  297,  298;  Dows  v.  Cobb,  12  Barb.  310,  semble;  Second  Bank  v.  Wal- 
bridge,  19  Oh.  St.  419,  424,  semble;  Hale  v.  Milwaukee  Co.,  29  Wis.  482,  497,  semble.) 

A  bill  of  lading  is  a  symbol  of  property,  and  its  transfer  will  have  the  same  effect 
as  the  transfer  of  the  property  itself.  Accordingly,  if  a  bill  of  lading  is  transferred 
by  an  insolvent  vendee  to  a  purchaser  for  value  without  notice  of  the  insolvency,  the 
right  of  stoppage  in  transitu,  which  would  otherwise  exist  in  favor  of  the  original 
vendor,  will  be  defeated.  (Lickbarrow  v.  Mason,  2  T.  R.  63;  Pease  u.  Gloahec, 
L.  R.,  1  P.  C.  219  ;  Leask  v.  Scott,  2  Q.  B.  D.  376 ;  The  Argentina,  L.  R.,  1  Adm. 
370;  Lee  v.  Kimball,  46  Me.  172;  Tiedemann  u.  Knox,  53  Md.  612;  Rowley  v. 
Bigelow,  12  Pick.  307 ;  Dowe  v.  Greene,  24  N.  Y.  638.) 

But  a  transfer  of  the  bill  of  lading  by  one  having  no  title  to  the  property  will  pass 
no  right,  either  in  rem  or  in  personam,  even  to  a  purchaser  for  value  without  notice. 
(Gurney  v.  Behrend,  3  E.  &  B.  622,  633  ;  Pease  ,^.  Gloahec,  L.  R.,  1  P.  C.  219,  228  ; 
Shaw  V.  Railroad  Co.,  101  U.  S.  657 ;  Tison  v.  Howard,  57  Ga.  410;  Stollenwerck  v. 
Thacher,  115  Mass.  224 ;  Brower  v.  Peabody,  13  N.  Y.  121 ;  Dows  v.  Perrin,  16  N.  Y. 
325;  Barnard  v.  Campbell,  55  N.  Y.  462,  semble.) 

By  18  &  19  Vict.,'c.  Ill,  s.  1,  the  contract  contained  in  the  bill  of  lading  has  been 
made  to  a  certain  extent  assignable,  it  being  therein  provided  that:  "  Every  con- 
signee of  goods  named  in  a  bill  of  lading,  and  every  indorsee  of  a  bill  of  lading,  to 
whom  the  property  in  the  goods  therein  mentioned  shall  pass  upon  or  by  reason  of 
such  consignment  or  indorsement,  shall  have  transferred  to  and  vested  in  him  all 
rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect  of  such  goods  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made  with  himself"  (See  The 
Figlia  Maggiore,  L.  R.,  2  Adm.  106 ;  The  Felix,  L.  R.,  2  Adm.  273  ;  The  Nepoter, 
L.  R.,  2  Adm.  375 ;  Short  v.  Simpson,  L.  R.,  1  C.  P.  248 ;  Dracachi  v.  Anglo-Egyptian 
Co.,  L.  R.,  3  C.  P.  190 ;  Lewis  v.  McKee,  L.  R.,  2  Ex.  37 ;  The  Freedom,  L.  R., 
3  P.  C.  594.) 

In  this  country  statutes  have  been  enacted  in  many  States  with  regard  to  the 
nature  and  operation  of  bills  of  lading  and  warehouse  receipts.  But  there  is  no  uni- 
formity either  in  the  statutes  or  in  the  interpretation  given  to  them  by  the  courts. 
(See  Shaw  v.  Railroad  Co.,  101  U.  S.  557  ;  Burton  v.  Curyea,  40  111.  320,  n.;  Green- 
baum  V.  Megibben,  10  Bush,  419;  First  Bank  v.  Bryce  (Ky.),  19  Am.  L.  Reg.,  N.  ». 
503  ;  Tiedemann  v.  Knox,  53  Md.  612 ;  Erie  Despatch  v.  St.  Louis  Co.,  6  Mo.  App. 
172;  Merchants'  Bank  v.  Union  R.  R.,  69  N.  Y.  373;  Price  V.Wisconsin  Co.,  43 
Wis.  267,  correcting  Hale  v.  Milwaukee  Co.,  29  Wis.  482,  498.) 
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LETTERS  OF  CREDIT. 

Lbttbks  of  credit  are  sometimes  classed  with  negotiable  instruments,  but  the  im- 
propriety of  this  classification  is  manifest  when  their  true  nature  is  understood. 

A  letter  of  credit  is  a  letter  wherein  the  writer  requests  the  party  addressed  to  do 
some  act,  commonly  to  pay  money,  for  the  benefit  of  a  third  person,  upon  the  credit 
of  the  writer. 

The  letter  of  credit  may  be  either  special,  i.  e.,  addressed  to  a  particular  person  or 
persons  by  name  (Birckhead  v.  Brown,  5  Hill,  634;  2  Den.  375,  s.  c),  or  general, 
i.e.,  addressed  generally  to  the  world  at  large.  (Lawrason  v.  Mason,  8  Cranch,  492.) 
In  either  case  the  letter  is  a  mere  offer,  which  can  become  a  contract  only  by  the 
acceptance  of  the  offeree. 

The  offer  may  by  the  terms  of  the  letter  admit  of  acceptance  by  different  persons 
successively,  and  so  give  rise  to  successive  contracts  (Birckhead  v.  Brown,  supra ; 
Union  Bank  v.  Coster,  3  Comst.  203;  Lowry  v.  Adams,  22  Vt.  160);  and  if,  as  is 
common  in  such  cases,  the  offer  Is  to  honor  such  bills  of  exchange  as  shall  be  drawn 
upon  the  writer,  and  negotiated  by  the  person  in  whose  favor  the  letter  is  drawn  (in 
re  Agra  Bank,  L.  R.,  2  Ch.  Ap.  391 ;  Russell  v.  Wiggin,  2  Story,  213 ;  Cassell  v.  Dows, 
1  Blatchf.  335;  Coflman  v.  Campbell,  87  111.  98 ;  Lonsdale  v.  Lafayette  Bank,  18  Ohio, 
126),  the  writer  evidently  assumes  a  liability  sufficiently  resembling  that  of  the  ac- 
ceptor of  a  bill  of  excliauge  to  account  for  the  practice  of  speaking  of  a  letter  of 
credit  as  a  negotiable  instrument. 

But  a  letter  of  credit  and  an  acceptance  differ  fundamentally  from  each  other. 
An  acceptor  maies  a  contract  with  the  payee,  but  with  no  subsequent  holder.  He 
is  liable,  of  course,  to  subsequent  holders,  but  this  is  because  his  original  obligation 
to  the  payee  is  transferable  with  the  bill  to  all  subsequent  holders,  and  that,  too, 
without  regard  to  their  knowledge  or  ignorance  of  the  acceptance.  One  who  issues 
a  letter  of  credit,  on  the  other  hand,  makes  a  distinct  contract  with  each  holder  who 
takes  the  bill  on  the  faith  of  the  letter,  i.  e.,  with  each  holder  who  accepts  the  offer 
contained  in  the  letter,  and  these  distinct  contracts  are  no  more  negotiable  than  any 
other  chose  in  action. 
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CERTIFICATES   OP   STOCK. 


Shares  in  a  stock  company  are  commonly  made  by  statute  transferable  on  the 
books  of  the  company.  The  certificates,  however,  usually  have  a  printed  blank 
form  of  transfer  and  power  of  attorney  upon  the  back  of  the  instrument,  and  by  cus- 
tom the  party  to  whom  the  certificate  is  issued  transfers  his  interest  by  signing  this 
blank  form,  which  is  commonly  under  seal,  and  delivering  the  certificate  to  his  trans- 
feree, who  in  turn  transfers  his  interest  by  a  simple  delivery  of  the  certificate. 

A  transfer  in  this  mode  is  deemed  suflicient  in  some  jurisdictions  to  pass  the  legal 
title  to  the  stock  subject  to  the  claims  of  the  company  upon  the  registered  stock- 
holder. Duke  V.  Cahawba  Co.,  10  Ala.  82 ;  Commercial  Bank  v.  Kortwright, 
22  Wend.  348;  Leitch  v.  Wells,  48  N.  Y.  585;  Cushman  v.  Thayer  Co.,  76  N.  Y.  365, 
371.  While  in  others  such  a  transfer  gives  the  transferee  merely  the  eguitable  inter- 
est in  the  stock.    Black  v.  Zacharie,  3  How.  483,  513  ;  Brown  v.  Adams,  5  Biss.  181. 

The  true  view,  it  is  submitted,  is  that  such  a  transfer  does  not  pass  the  legal  title, 
but  that  it  passes  the  equitable  interest,  coupled  with  irrevocable  power  to  acquire 
the  legal  title.  This  view  avoids  the  objection  of  disregarding  the  language  of  the 
statute  prescribing  the  mode  of  transfer  and  also  explains  the  decisions  in  Redfearn 
u.  Ferrier,  1  Dow,  50,  and  Dodds  v.  Hills,  2  H.  &  M.  424,  where  a  purchaser  for 
value  from  a  trustee  of  stock  without  notice  of  the  trust  was  allowed  to  retain  the 
stock,  although  before  registration  he  learned  of  the  trust. 

In  certain  cases  this  irrevocable  power  to  obtain  the  legal  title  may  be  acquired  by 
the  delivery  of  the  certificate  from  one  who  has  no  such  power  himself;  e.  g.,  from 
an  agent  who  has  been  intrusted  with  the  certificate  for  a  special  purpose,  and  who, 
in  violation  of  his  instructions,  transfers  it  to  a  purchaser  for  value  without  notice. 
Thomson  v.  Toland,  48  Cal.  99 ;  Stone  v.  Marye,  14  Nev.  362 ;  Mt.  Holly  v.  Turnpike 
Co.,  2  C.  E.  Green,  117 ;  Prall  v.  Tilt,  28  N.  J.  Eq.  479 ;  Commercial  Bank  „.  Kort- 
wright, 22  Wend.  348 ;  Fatman  v.  Lobach,  1  Duer,  354 ;  McNeil  v.  Tenth  Bank, 
46  N.  Y.  325  (compare  Merchant's  Bank  v.  Livingston,  74  N.  Y.  223) ;  Penn.  E.  E. 
Co.'s  Appeal,  86  Pa.  80;  Wood's  Appeal  (Pa.  1880),  10  Reporter,  125;  State  Bank 
V.  Cox,  11  Eich.  Eq.  344;  Eraser  v.  Charleston,  11  S.  Ca.  N.  s.  486.  See  also  Jar- 
vis  V.  Rogers,  13  Mass.  105 ;  15  Mass.  389.  In  England,  however,  the  courts  have 
not  sanctioned  the  mercantile  custom  of  transferring  shares  by  a  deed  executed  in 
blank.  Accordingly  one  to  whom  a  certificate  is  ofEered  with  a  blank  form  of  transfer 
under  seal  can  acquire  no  greater  interest  than  his  assignor  possesses.  Tayler  v. 
Great  Indian  Co.,  4  DeG.  &  J.  559. 

The  fact  that  the  possession  of  the  transferror  warrants  the  purchaser  in  dealing 
with  him  as  owner  has  given  rise  to  the  erroneous  notion  that  certificates  of  stock 
are  negotiable  instruments,  transferable  by  delivery.  Whether  the  custom  of  mer- 
chants will  ever  lead  the  courts  to  give  those  instruments  the  quality  of  negotiability 
may  be  an  open  question ;  but  that  they  have  not  yet  done  so  is  clear.  The  cases 
above  mentioned  proceeded  upon  the  doctrine  of  estoppel,  the  true  owner  not  being 
permitted  to  show  that  one  whom  he  had  intrusted  with  tlie  indicia  of  ownership  of 
the  stock  had  not  the  jus  disponendi.  If  certificates  of  stock  were  negotiable  instru- 
ments by  delivery,  one  who  bought  in  good  faith  of  a  thief  or  finder  would  prevail 
over  the  true  owner.  But  the  authorities  furnish  no  warrant  for  such  a  doctrine. 
See  Anderson  v.  Nicholas,  28  N.  Y.  600,  604 ;  Biddle  v.  Bayard,  13  Pa.  150 ;  Pennsyl- 
vania Co.'s  Appeal,  86  Pa.  80,  83;  Wood's  Appeal  (Pa.  1880),  10  Reporter,  125; 
Aull  V.  Colket,  2  W.  N.  (Pa.)  322. 
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Webster  v.  Kirk,  17  Q.  B.  944 ;  Scarpellini  u.  Atcheson,  7  Q.  B.  864  {sembk)  • 
Hunt  V.  Taylor,  108  Mass.  508  ;  Kennedy  v.  Carpenter,  2  Whart.  844,  accord. 

Bowman  v.  Wright,  7  Bush,  375 ;  Godfrey  v.  Rice,  59  Me.  308 ;  Bullock  v.  Camp- 
bell, 9  Gill,  182 ;  Butler  v.  Wright,  20  Johns.  367 ;  6  Wend.  284  ;  Barker  v.  Cassidy, 
16  Barb.  177,  contra. 

Consistently  with  the  decision  in  the  principal  case,  an  indorser  who  takes  up  a 
bill  or  note  cannot  charge  a  prior  party  upon  the  common  count  for  money  paid. 
See  to  this  effect,  Cowley  v.  Dunlop,  7  T.  R.  56.5 ;  Woodruff  v.  Moore,  II.  90  ;  Ken- 
nedy V.  Carpenter,  2  Whart.  344 ;  Williams  i>.  Durst,  25  Tex.  667.  But  see  contra, 
Pownal  V.  Ferrand,  6  B.  &  C.  439 ;  Ex  parte  Bishop,  15  Ch.  D.  400  (semble) ;  Frazer 
V.  Carpenter,  2  McL.  235;  Parker  v.  Sanborn,  7  Gray,  191  (semble) ;  Barker  v.  Par- 
ker, 10  Gray,  339;  Rushworth  v.  Moore,  36  N.  H.  188;  Butler  v.  Wright,  2  Wend. 
369. 

The  cases  contra,  just  cited,  it  is  submitted,  cannot  be  sustained  upon  principle. 
The  right  of  a  surety  who  pays  for  his  principal  to  reimbursement  may  be  founded 
either  upon  an  express  agreement  or  upon  a  contract  implied  in  law.  But  the  whole 
foundation  for  an  implied  contract  is  wanting  when  the  principal  has  given  a  direct 
objection  to  the  surety,  as  in  the  cases  under  discussion.  Furthermore,  the  contract 
implied  in  law  does  not  express  the  true  obhgation  of  the  prior  party  to  the  indorser ; 
for  if  an  indorser  should  pay  a  bill  when  he  was  no  longer  liable  upon  it,  —  e.  g., 
when  the  holder  had  failed  to  notify  him  of  its  dishonor,  —  the  count  for  money  paid 
could  not  be  maintained.  Sleigh  v.  Sleigh,  5  Ex.  514.  And  if  an  indorser  should  take 
up  a  note  by  paying  less  than  its  face  value,  he  could  obviously,  in  a  count  for  money 
paid,  recover  only  what  he  paid  ;  and  yet  in  both  cases  the  indorser  might  recover 
upon  the  bill  the  face  value. 

But  the  action  of  an  accommodation  party  against  a  subsequent  party  for  indem- 
nity, being  collateral  to  the  bill  or  note,  the  statute  begins  to  run  against  him  only 
from  the  time  of  payment.  Reynolds  v.  Doyle,  1  M.  &  G.  753 ;  CoUinge  v.  Heywood, 
9  A.  &  E.  633. 

The  same  distinction  is  illustrated  by  the  decisions  under  the  English  bankruptcy 
statutes  of  the  last  century.  Under  these  statutes  a  debt  to  be  provable  must  have 
existed  at  the  time  of  the  act  of  bankruptcy,  a  bill  or  note  or  bond  being  treated  as  a 
debt  to  the  holder  from  the  time  the  bankrupt  became  a  party  to  the  instrument.  An 
accommodation  acceptor,  therefore,  who  had  not  taken  up  the  bill  by  that  time  could 
not,  by  subsequently  paying  the  bill  to  a  holder  entitled  to  prove  against  the  bankrupt, 
obtain  the  right  to  prove  himself ;  and  on  the  other  hand  his  subsequently  arising 
claim,  not  being  provable,  was  not  barred  by  the  bankrupt's  certificate.  Chilton  v. 
Whiffin,  3  Wils.  13 ;  Young  u.  Hockley,  3  Wils.  346 ;  Vanderheyden  v.  De  Paiba, 
3  Wils.  628  ;  Ex  parte  Lloyd,  1  Rose,  4,  6.  And  even  under  the  Statute  49  Geo.  III., 
by  which  the  law  was  so  far  changed  as  to  give  a  surety,  e.  g.,  an  acceptor,  the  right 
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to  prove  his  contingent  claim  against  tlie  principal  {Ex  parte  Yonge,  3  V.  cSb  B.  40 ; 
Stedman  v.  Martinnant,  I'S  East,  427  ;  Van  Sandau  v.  Corsbie,  3  B.  &  Al.  13 ;  Bassett 
u.  Dodgin,  9  Bing.  653;  Haigh  «.  Jackson,  3  M.  &  W.  598),  an  accommodation 
acceptor  could  not  be  a  petitioning  creditor  unless  he  had  paid  the  bill  before  the  act 
of  bankruptcy.     Ex  parte  Holding,  1  Gl.  &  J.  97. 

But  an  indorser  who  took  up  a  bill  under  similar  circumstances  could  prove 
against  the  bankrupt ;  for  the  payment  by  the  indorser  was  not  the  creation  of  a 
new  debt,  but  simply  the  retransfer  of  the  old  debt  created  by  the  bankrupt  before 
his  bankruptcy.     Ex  parte  Brymer,  1  Cooke,  B.  L.  (8th  ed.)  187;  Ex  parte  Seldon, 

1  Cooke,  B.  L.  (8th  ed.)  188;  Joseph  v.  Orme,  2  B.  &  P.  N.  R.  180;  Houle  v.  Baxter, 
3  East,  177 ;  Ex  parte  Cyrus,  L.  R.  5  Ch.  176.  Or  such  an  indorser  might,  instead 
of  proving  the  bill,  use  it  as  a  set-oflf  in  an  action  by  the  bankrupt's  assignees. 
Collins  V.  Jones,  10  B.  &  C.  777;  McKinnon  v.  Armstrong,  2  App.  Cas.  531.  (See 
also  Ex    parte   Thomas,   1   Atk.   73;    Bingley   v.  Mallison,   3   Doug.   333;    Anon., 

2  Wils.  136;  Glaiston  v.  Hewer,  7  T.  R.  498;  Ex  parte  Reyers,  Buck,  490,  in  which 
cases  bills  issued  by  the  bankrupt  before,  but  transferred  to  the  holder  after  the  act 
of  bankruptcy,  were  held  to  be  provable  by  the  holder.)  And  by  the  same  principle 
the  certificate  of  the  bankrupt  was  a  bar  to  any  subsequent  action  by  the  indorser 
whether  he  had  taken  up  the  bill  before  or  after  the  certificate  was  obtained.  Cow- 
ley V.  Dunlop,  7  T.  R.  565  (approved  in  Bucklin  v.  Buttivant,  3  East,  72,  and  over- 
ruling Howis  V.  Wiggins,  4  T.  R.  714;  Brooks  u.  Roger,  1  H.  Bl.  640)  ;  Houle  v. 
Baxter,  3  East,  177 ;  Mead  ■/.  Braham,  3  M.  &  Sel.  91 ;  Walker  u.  Pilbeam,  4  C.  B. 
229. 


MACDONALD  v.  BOVINGTON. 
In  the  King's  Bench,  June  27,  1792. 
[Reported  in  4  Term  Reports,  825.] 

The  plaintiff  drew  a  bill  of  exchange  for  £20  on  the  defendant,  which  the  latter 
accepted  ;  and  which  afterwards  got  into  the  hands  of  Thompson,  who  recovered 
against  the  defendant,  as  acceptor,  and  charged  him  in  execution.  The  defendant 
having  obtained  his  discharge  under  the  lord's  act  in  that  suit,  Thompson  then  sued 
this  plaintiff  as  drawer,  and  recovered  the  amount  of  the  bill ;  on  which  the  plaintiff 
sued  the  defendant,  on  his  acceptance,  and  charged  him  in  execution.  It  was  con- 
tended, on  a  rule  to  discharge  the  defendant  out  of  custody,  that  he  had  satisfied  the 
debt  by  being  charged  in  execution  at  the  suit  of  Thompson,  and  that  he  was  not 
liable  to  be  sued  again  for  the  same  sum.     But 

Lord  Kenyon,  C.  J.,  said;  Nothing  could  be  clearer  than  that  this  was  not  a  sat- 
isfaction of  the  debt  as  between  these  parties,  though  it  was  as  to  Thompson.  That 
it  was  a  mere  formal  satisfaction,  even  to  the  holder,  not  like  actual  payment.  That 
this  plaintiff,  having  been  obliged  to  pay  the  amount  of  the  bill  since  the  defendant 
was  charged  in  execution  at  the  suit  of  Thompson,  had  a  right  to  have  recourse  to 
this  defendant  as  acceptor ;  for  that,  by  his  payment,  a  new  cause  of  action  arose 
against  the  defendant,  which  he  might  enforce  without  regard  to  what  passed  in  the 
former  action. 

BuLLEK,  J.  The  consequence  of  the  defendant's  not  being  liable  in  this  action 
would  be  this,  that,  because  the  drawer  was  obliged  to  pay  the  holder  of  the  bill,  the 
acceptor  would  be  discharged  without  paying  either. 

Ruk  discharged. 
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ABSCONDING  }   of  acceptor  or  maker.     (See  Diligence  dispensed  with, 
ABSENCE  i     WHEN.     §  9.) 

ACCEPTANCE,  FORMAL  REQUISITES  OF.     (See  Acceptance  for 
Honor.) 

An  acceptance  mttst  be  according  to  the  tenor  op  the  bill. 

1.  A  bill  contains  in  express  terms  only  an  order  to  pay,  but  by  the  custom  of 
merchants  the  drawer  also  orders  the  drawee  to  accept  the  bill  upon 
presentment,  i.  e.,  to  promise  to  pay  it  according  to  the  terms  of  the 
order.  A  biU,  therefore,  is  dishonored  if  the  drawee  either  refuses  to 
accept  it  (Milford  v.  Mayor,  II.  121,  n.  1;  Whitehead  v.  Walker,  II. 
142,  149,  n.  1);  or  gives  an  acceptance  which  does  not  foUow  the  tenor 
of  the  order.     (Boehm  v.  Garcias,  I.  155.) 

2.  And  although  it  is  held  that  the  drawee  may  bind  himself  within  the  cus- 
tom of  merchants  by  an  acceptance  varying  from  the  tenor  of  the  bill, 
e.g.,  by 

a  partial  acceptance  (Petit  v.  Benson,  I.  146,  147,  n.  1) ; 

or  a  conditional  acceptance  (Smith  v.  Abbot,  I. '152,  153,  n.  1;  Moor  v. 
Whithy,  I.  153;  see  Anderson  ».  Hick,  I.  155;  Langston  v.  Corney,  I. 
156) ; 

or  an  acceptance  qualified  as  to  the  mode  or  time  of  payment  (Petit  «. 
Benson,  I.  146;  Walker  v.  Atwood,  I.  152);  yet  a  holder  takes  an 
acceptance  varying  from  the  tenor  of  the  bill  at  the  risk  of  discharging 
the  drawer  and  indorsers.  (I.  150,  last  paragraph  of  ^ote.)  The  dis- 
charge of  the  drawer  and  indorsers  follows  from  the  doctrine  peculiar 
to  England  and  this  country,  —  that  a  drawer  or  indorser  of  a  bill  dis- 
honored for  non-acceptance  cannot  be  charged  by  reason  of  its  subsequent 
dishonor  for  non-payment.  (Milford  v.  Mayor,  II.  121  n. ;  Ballingalls 
V.  Gloster,  II.  121,  123,  n.  1;  Whitehead  v.  Walker,  H.  142.) 
AlN  acceptance  should  be  written  upon  the  bill. 

3.  The  obligation  of  the  acceptor,  like  that  of  all  other  parties  to  negotiable 
paper,  should  appear  on  the  bill  itself.  This  principle,  which  has  long 
been  recognized  upon  the  continent  of  Europe,  was,  in  1856,  embodied 
in  the  English  statute,  19  &  20  Vict.  c.  57 ;  I.  186. 

4.  The  prior  decisions,  in  which  it  was  held  that 

an  unsigned  acceptance,  as  by  the  word  "  accepted,"  or  words  of  equiva^ 
lent  import,  written  upon  the  bill  without  the  drawee's  signature  (Du- 
faur  V.  Oxenden,  I.  163;  Mason  o.  Rumsey,  II.  554,  u.  2;  see  Anon., 
I.  146;  Powell  ».  Monnier,  I.  169,  170); 
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or  a  promise  to  pay  contained  in  a  separate  instrument  (Powell  v.  Mon- 
nier,  I.  169;  Wynne  v.  Raikes,  I.  174,  179,  n.  2); 

or  even  an  oral  promise  to  pay  (Lumley  v.  Palmer,  I.  168,  and  n.  2;  I. 
173),  was  a  valid  acceptance,  are  valuable  only  as  illustrations  of  the 
reluctance  of  the  courts  to  recognize  the  true  nature  of  a  bill  of  ex- 
change as  a  mercantile  specialty.     See  I.  180,  n.  1. 

5.  In  the  United  States  the  law  upon  the  subject  of  acceptances  is  in  an 
extremely  unsatisfactory  condition.     Not  only  is 

an  unsigned  acceptance  (II.  ool-ooo,  n.  2), 

or  a  promise  to  pay  contained  in  a  sepaxate  instrument  (I.  179,  n.  2;  Spaul- 
ding  V.  Andrews,  I.  193;  see  Exchange  Bank  v.  Rice,  I.  195)  ; 

or,  in  most  of  the  States,  a  merely  oral  promise  to  pay  (I.  168,  n.  2, 
but  see  I.  186,  n.  1),  treated  as  a  valid  acceptance  of  a  biU  already 
drawn ; 

but  also,  as  it  is  universally  held,  a  bill  may  be  virtually  accepted  befoi-e  it 
is  drawn.  The  conditions  of  these  so  called  "virtual  acceptances  "  are, 
(1)  that  the  contemplated  drawee  shall,  in  a  letter  describing  the  bill 
to  be  drawn,  promise  to  accept  it  ;  (2)  that  the  bill  shall  be  drawn  in  a 
reasonable  time  after  the  letter  is  written;  and  (3)  that  the  holder  shall 
take  the  bill  upon  the  credit  of  the  letter.  (Coolidge  v.  Payson,  I.  187, 
192,  n.  2;  Exchange  Bank  u.  Rice,  I.  195,  198.)  This  doctrine,  which 
had  its  origin  in  the  opinion  of  Lord  Mansfield  in  Pillans  v.  Van  Mierop, 
I.  172,  n.  2,  and  which  is  obviously  based  upon  no  principle  either  of  the 
law-merchant  or  of  the  common  law,  was  distinctly  repudiated  by  the 
English  courts  in  Johnson  v.  CoUings,  I.  171;  Bank  of  Ireland  v.  Archer, 
I.  180,  185,  n.  1,  and  has  been  viewed  in  this  country  as  a  deplorable 
anomaly.     (I.  192,  n.  2.) 

6.  An  acceptance  of  a  bill  already  drawn,  by  an  extrinsic  written,  or  by  an  oral 
promise  to  pay,  is,  in  the  jurisdictions  in  which  such  an  acceptance  is 
valid,  to  all  intents  and  purposes  equivalent  to  an  acceptance  in  writing 
upon  the  bill.  Accordingly  the  promise  to  pay  may  be  made  to  a  plain- 
tiff after  he  becomes  the  holder  of  the  bill  (I.  168,  n.  2;  I.  179,  n.  2); 
or  to  any  other  party  to  the  bill  either  before  or  after  the  transfer  of 
the  bill  to  the  plaintiff.  (Wynne  v.  Raikes,  I.  171,  179,  n.  2;  Bank  of 
L'eland  v.  Archer,  I.  180;  Spaulding  v.  Andrews,  I.  193,  194,  n.  2.) 

The  decision  in  Exchange  Bank  u.  Rice,  I.  195,  contra,  is  much  to  be  re- 
gretted both  as  extending  to  the  acceptance  of  existing  bills  the  anomaly 
of  "virtual  acceptances"  of  non-existing  bills,  whereby  there  may  be 
several  indorsees  with  different  remedies,  and  as  lending  countenance  to 
an  arbitrary  distinction.  For  it  was  held  in  that  case  that  the  plaintifE 
could  not  charge  the  drawee  as  acceptor  upon  an  extrinsic  promise  to 
pay  made  to  the  drawer  after  the  bill  had  been  negotiated  to  the  plain- 
tiff, because  the  plaintiff  did  not  take  the  bill  upon  the  credit  of  the 
promise ;  and  yet  it  was  conceded  that,  upon  a  similar  promise  made  to 
the  plaintiff  himself  after  he  acquired  the  bill,  he  might  have  charged 
the  drawee  as  acceptor,  although  the  argument  that  the  plaintiff  did  not 
take  the  bill  upon  the  credit  of  the  promise  would  be  equally  cogent  in 
both  cases. 

7.  An  extrinsic  acceptance  of  an  existing  bill  may  be  established  by  any 
words  importing  a  promise  to  pay.     (Powell  v.  Jones,  1.  154,  and  n.  2.) 
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8.  It  was  once  ruled  that  the  wrongful  retention  or  destruction  of  a  bill  by 
the  drawee,  to  whom  it  had  been  presented  for  acceptance,  was  of  itself 
an  acceptance  (Harvey  v.  Martin,  I.  158,  n.  1) ;  but  this  view  was  properly 
overruled.     (Jeune  v.  Ward,  I.  157,  163,  n.  1.) 

9.  In  England  and  in  the  States  of  this  country,  where  by  statute  an  accept- 
ance must  be  written  upon  the  bill, 

a  drawee  may  be  charged  as  acceptor  although  he  writes  merely  his  name 
upon  the  bill;  for  any  one  taking  the  biU  has  the  right  to  fill  up  such  a 
blank  acceptance,  on  the  same  principle  that  any  holder  may  fill  up  a 
blank  indorsement.  (Spear  v.  Pratt,  I.  165,  166,  n.  1.)  The  case  of 
Hindhaugh  v.  Blakey,  3  C.  P.  D.  136;  I.  168,  n.  1,  is  contra,  but  the 
effect  of  this  decision  was  at  once  corrected  by  Stat.  41  &  42  Vict.  c.  13 ; 
I.  186.     See  also  Steele  v.  McKinlay,  5  App.  Cas.  754. 

Similarly  the  blank  acceptance  of  a  skeleton  bill  is  valid  within  the  stat- 
ute (Leslie  v.  Hastings,  I.  164),  the  acceptance  taking  effect  by  relation 
from  the  time  of  delivery  to  the  payee,  although  not  fiUed  up  until 
afterwards.     Ex  parte  Bartlett,  3  De  G.  &  J.  378. 

An  acceptance  must  be  by  the  drawee. 

10.  No  one  but  the  drawee  can  accept  a  bill  unless  for  honor.  Jackson  v.  Hud- 
son, I.  201,  202,  n.  1;  Davis  v.  Clarke,  L  202. 

11.  Accordingly  a  bill  addressed  to  an  agent  cannot  be  accepted  in  behalf  of 
his  principal  nor  vice  versa.  (I.  206,  n.  1.)  But  a  bill  addressed  to  an 
agent  and  accepted  by  him  in  behalf  of  a  partnership  or  unincorporated 
company,  of  which  he  is  himself  a  member,  is  considered  to  be  accepted 
according  to  the  tenor  of  the  bill.  So  much  of  the  acceptance  as  relates 
to  his  associates  is  surplusage  if  inserted  without  authority,  and  renders 
them  liable  as  makers  of  a  note,  if  inserted  with  their  authority.  (I.  206, 
n.  1.) 

On  the  other  hand,  an  unauthorized  acceptance  of  a  bill  addressed  to  a 
partnership  or  unincorporated  company  is  not  an  acceptance  by  the 
principal,  and  the  bill  is  therefore  dishonored.  The  agent,  however,  may 
be  charged  individually  as  acceptor.  (Owen  v.  Van  Uster,  I.  204.)  But 
it  would  seem  to  be  more  correct  to  charge  the  agent  in  such  cases  as  the 
maker  of  a  note. 

12.  There  would  seem  to  be  no  reason  why  a  stranger  who  writes  what  pur- 
ports to  be  an  acceptance  should  not  be  charged  as  the  maker  of  a  note. 
But  see  Davis  o.  Clarke,  I.  203;  Maloolmson  v.  Malcolmson,  1  L.  R. 
It.  228. 

Time  op  acceptance. 

13.  The  drawee  has  twenty-four  hours  after  the  presentment  of  the  bill  in 

which  to  decide  whether  to  accept  it  or  not.     (II.  363,  n.) 

14.  The  drawee  may  render  himself  liable  as  acceptor  although  he  has  once 
refused  to  accept  the  bill.  (I.  151,  n.  1.)  But  such  an  acceptance  dis- 
charges the  drawer  and  indorsers  unless  they  assent  to  it.     See  supra,  §  2. 

15.  An  acceptance  to  be  according  to  the  tenor  of  the  bill  must  be  made  before 
its  matiirity,  but  the  drawee  may  bind  himself  by  an  acceptance  after 
its  dishonor  for  non-payment  (Jackson  v.  Pigott,  1. 151,  and  n.  1 ;  Wynne 
V.  Raikes,  I.  174,  179)  ;  the  promise  «f  the  acceptor  being  construed  as  a 
promise  to  pay  upon  demand. 
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An  acceptance  is  complete  without  delivery. 

16.  The  delivery  of  a  bill  or  note  is  necessary  only  for  the  purpose  of  creat- 
ing or  transferring  a  title.  An  acceptance  has  no  effect  upon  the  title  to 
the  bill,  and  is  therefore  complete  the  moment  it  is  written  upon  the  bill, 
animo  contrahendi.  (Wilde  v.  Sheridan,  I.  214,  218,  n.  1,  semble.) 
Consistently  with  this  view,  a  subsequent  cancellation  before  delivery 
would  be  nugatory,  and  it  is  conceived  that  the  opinion  of  Lord  Ken- 
yon  and  Lord  EUenborough  to  this  effect  in  Bentinck  .v.  Dorrien,  I.  207, 
Thornton  v.  Dick,  I.  210,  n.  1,  is  more  in  accordance  with  the  custom  of 
merchants  than  the  case  of  Cox  v.  Troy,  I.  209,  214,  ii.  1,  which  overruled 
this  opinion. 

ACCEPTANCE  FOR  HONOR  OR  SUPRA  PROTEST.     (See  Acceptor 
FOR  Honor;  Payment  sdpea  Protest.) 

1.  A  bill  that  has  been  protested,  whether  for  non-acceptance,  or  for  better 
security  after  acceptance  (^Ex  parte  Wackerbath,  5  Ves.  574),  may  be 
accepted  for  the  honor  of  the  drawer,  or  anj'  one  or  more  of  the  indorsers. 

2.  An  acceptance  for  honor  differs  formally  from  an  ordinary  acceptance  in 
two  respects:  It  must  contain  a  statement  of  the  fact  of  protest  (Williams 
V.  Germaine,  II.  42,  43:  Mitchell  v.  Baring,  10  B.  &  C.  4;  Schofield  v. 
Bayard,  3  Wend.  488,  489) ; 

and  it  must  be  the  act  of  a  stranger;  but  a  drawee  may  as  a  stranger 
accept  a  bill  for  honor  which  as  drawee  he  has  rightfully  declined  to 
accept.  (Schimmelpennichv.  Bayard,  1  Pet.  264;  Konig  v.  Bayard,  1  Pet. 
250;  Baring  v.  Clark,  19  Pick.  220.) 

It  was  said  in  Hoare  v.  Cazenove,  16  East,  395,  that  the  acceptance  for 
honor  might  be  in  a  separate  instrument,  but  this  is  believed  to  be  incon- 
sistent with  the  custom  of  merchants. 

ACCEPTANCE  WAIVED. 

What  the  expression  means.     (II.  Ill,  n.  1  ;  II.  149,  n.  1.) 

ACCEPTOR.      Liability    of,    to   Drawer.      (See   also   Acceptor  and 
Maker.) 

1.  A  drawee,  by  accepting  a  bill,  assumes  a  twofold  obligation,  binding  him- 
self to  the  payee  and  also  to  the  drawer  for  the  due  payment  of  the  bill  to 
the  payee  or  his  order.     (Simmonds  o.  Parminter,  II.  527.) 

While  it  is  true  that  the  due  performance  of  the  obligation  to  the  one  is 
also  a  performance  of  the  obhgation  to  the  other,  nevertheless  the  two 
obligations  differ  in  important  respects. 

In  the  first  place,  the  obligation  to  the  payee  is  negotiable,  whereas  the 
obligation  to  the  drawer  is  not  negotiable. 

Secondly,  the  damages  for  the  breach  of  the  obligation  to  the  payee  are 
measured  by  the  face  of  the  bill  and  interest,  whereas  the  acceptor  is 
bound  to  pay  the  drawer  not  only  the  face  of  the  bill  but  also  all  damages 
which  he  may  have  incurred  by  reason  of  being  obliged  to  take  up  the 
bill,  e.g.,  re-exchange.     (Walker  v.  Hamilton,  II.  66.) 

Thirdly,  it  has  been  decided  that  the  claim  of  the  payee  is  so  far  distinct 
.  from  that  of  the  drawer  that  a  discharge  of  acceptor  under  the  Lords' 
Act  in  an  action  by  payee  or  subsequent  holder  is  no  bar  to  a  subsequent 
action  by  the  drawer.     (MacDonald  v.  Rovington,  II.  786.) 
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ACCEPTOR  AND  MAKER.    Liability  of,  to  Payee  and  Subsequent 
Holders. 

1.  With  reference  to  the  payee  and  subsequent  holders,  the  liability  of  an 
acceptor  and  maker  is  identical.  Each  makes  a  direct  promise  to  the 
payee  to  pay  the  bill  or  note  according  to  its  tenor  at  the  time  of  signing. 
The  acceptor's  liability  is  therefore  not  affected 

by  a  forgery  of  the  drawer's  signature  (Jenys  v.  Fawler,  I.  399;  Price 
V.  Neal,  I.  407;  Bass  v.  Olive,  I.  466); 

nor  by  the  forgery  of  a  collateral  document  (e.g.,  a  bill  of  lading),  upon  the 
strength  of  which  the  acceptance  was  given.  (Thiedemann  v.  Gold- 
schmidt,  I.  534.) 

It  seems  equally  clear,  upon  principle,  that  an  alteration  of  any  of  the  terms 
of  an  originally  genuine  bill  should  not  affect  the  liability  of  the  acceptor 
to  an  innocent  payee  if  the  bill  was  accepted  after  the  alteration.  (See 
Langton  v.  Lazarus,  I.  495.  But  see  as  to  certified  checks,  infra,  Checks, 
§10.) 

Nature  and  Extent  op  the  Liability. 

2.  An  acceptor  or  maker  is  bound,  according  to  the  law-merchant,  to  honor 
his  bill  or  note,  —  that  is,  to  pay  it  upon  its  presentment  and  surrender  by 
the  holder  at  the  designated  place  of  payment  (or  at  the  residence  or 
place  of  business  of  the  acceptor  or  maker,  if  no  other  place  is  specified 
in  the  instrument),  — at  any  reasonable  hoar  of  the  day  of  maturity,  or 
of  any  subsequent  day  if  not  presented  when  due. 

3.  The  obligation  of  an  acceptor  or  maker  differs,  therefore,  from  that  of  an 
ordinary  debtor  in  three  respects :  — 

In  the  first  place,  the  obligation  of  the  acceptor  or  maker  to  pay  his  accept- 
ance or  note  is  conditional  upon  the  performance  by  the  holder  of  the 
concurrent  act  of  presentment  and  surrender  of  the  instrument  of  indebt- 
edness ;  whereas  the  liability  of  an  ordinary  debtor  is  subject  to  no  such 
condition. 

Secondly,  an  acceptance  or  note,  not  expressly  payable  at  a  particular  place, 
is  to  be  paid  at  the  residence  or  place  of  business  of  the  acceptor  or  maker; 
whereas,  in  the  case  of  an  ordinary  debt,  the  debtor  must  seek  the 
creditor. 

Thirdly,  it  is  for  the  holder  to  determine  at  what  moment  of  the  day  of 
maturity  an  acceptance  or  note  shall  become  payable,  and  he  must  exer- 
cise his  option  in  a  reasonable  manner,  that  is,  either  during  business 
hours  or  between  the  customary  hours  of  rising  and  retiring,  accordingly 
as  payment  is  demanded  at  the  place  of  business  or  at  the  residence  of 
the  acceptor  or  maker;  on  the  other  hand,  it  is  for  the  debtor  to  fix  the 
moment  of  payment  of  an  ordinary  debt,  and  he  has  regularly  the  whole 
day  until  midnight  in  which  to  exercise  his  option,  without  regard  to  the 
convenience  of  his  creditor. 
i.  Upon  the  continent  of  Europe  full  effect  has  been  given  to  the  custom  of 
merchants,  and  the  law  in  regard  to  the  obligation  of  an  acceptor  or 
maker  is  simple  and  consistent.  In  England  and  this  country,  however, 
the  courts  have  in  some  cases  adopted  the  principle  of  the  law-merchant, 
while  in  others  they  have  manifested  a  singular  reluctance  to  recognize 
any  distinction  between  the  obligation  of  a  negotiable  instrument  and 
that  of  an  ordinary  debt.     The  consequent  inconsistency  in  their  deci- 
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sions,  which  was  as  needless  as  it  is  glaring,  will  appear  from  the  follow- 
ing summary  of  the  authorities. 
Necessity  of  Presentment. 

5.  It  is  held  fin  the  one  hand,  in  conformity  with  the  law-merchant,j&rg^ 
that  if  the  holder  wilT  noE" tender  the  bill  or  note  to  the  acceptor  or  maker 
he  is  not  entitled  to  payment  (Hansard  v.  Robinson,  II.  38,  41;  Ramuz 
V.  Crowe,  II.  62,  64);  and  if  after  receiving  payment  he  refuses  to  sur- 
render the  instrument,  the  acceptor  or  maker  may  recover  the  money 
paid,  or,  as  it  has  been  held,  may  maintain  trover  for  the  instrument. 
(II.  41.  n.  1.) 

6.  Secondly,  the  rule  prevails  generally  that  in  the  absence  of  a  statute  no 
action  will  lie  against  an  acceptor  or  maker  where  a  surrender  has  become 
impossible  by  reason  of  the  loss  or  destruction  of  the  instrument  (Pierson 
V.  Hutchinson,  II.  18,  19,  n.  1 ;  II.  64,  n.  10;  see  II.  41-42,  n.  2); 

whether  the  loss  was  before  or  after  maturity  (Hansard  v.  Robinson,  II.  38, 

42,n.  1); 
or  whether  the  instrument  was  negotiable  by  delivery,  or  only  by  indorse- 
ment.    (Ramuz  v.  Crowe,  II.  62,  64,  n.  10.) 
In  equity,  however,  a  holder  may  recover  the  amount  of  a  lost  or  destroyed 

bill  or  note   upon   giving  the  acceptor   or  maker   adequate   indemnity 

against  subsequent  liability   thereupon  (II.   41,    u.   2;  see  II.   65,   last 

T[  of  note) ; 
and  this  equitable  relief  is  now,  by  virtue  of  statutes,  obtainable  in  England 

and  some  of  the  States  in  this  country,  in  the  courts  of  common  law.    (II. 

19,  n.  1.) 
In  some  States,  indeed,  the  courts  of  common  law  have  not  scrupled  to 

assume  the  powers  of  a  court  of  equity,  without  the  aid  of  a  statute  (II. 

19,  n.  1,  2d1I); 
while  in  others  a  holder  has  been  permitted  to  recover  at  law  without  giving 

any  indemnity,  upon  proof  -of  the  destruction  of  the  bill  or  note  (II.  64, 

n.  10); 
or  upon  proof  that  a  lost  bill  or  note  was  at  the  time  of  loss  either  overdue 

(II.  42,n.  1,  2dir); 
or  negotiable  only  by  indorsement,  and  unindorsed.     (II.  64,  n.  10,  2d  1[.) 

7.  Ihiji^Yi  3'  holder  cannot  establish  the  dishonor  of  a  bill  or  note,  and  a 
consequent  right  of  action  against  a  drawer  or  indorser,  except  by  show- 
ing the  acceptor's  or  maker's  failure  to  pay  upon  presentment.  (See 
Drawer  and  IndorseR;  §  2.) 

8.  Fourthly,  presentment  for  payment  is  indispensable  to  an  action  by  the 
holder  against  the  maker  of  a  note  payable  at  a  particular  place.  (II.  93, 
n.  1;  Sanderson  v.  Bowes,  II.  5;  see  Williams  v.  Waring,  II.  48.) 

A  contrary  rule  obtains  in  this  country  (Carter  v.  Smith,  II.  92,  94,  n.  3); 
but  the  American  cases  seem  to  have  originated  in  a  thorough  miscon- 
ception of  the  state  of  the  English  authorities  (II.  93,  n.  1) ;  nor  is  the 
American  rule  applied  consistently,  presentment  being  held  necessary  if 
a  note  is  payable  on  demand  at  a  particular  place.     (II.  11,  u.  1.) 

Prior  to  Onslow's  Act  (1  and  2  Geo.  IV.  c.  78),  presentment  for  payment 
was  equally  necessary  to  charge  the  acceptor  of  a  bill  drawn  payable  at  a 
particular  place  (Hodge  v.  Fillis,  II.  16,  17,  n.  1) ; 

or  the  acceptor  of  a  bill  accepted  payable  at  a  particular  place.  (Rowe  v. 
Young,  II.  22,  32,  n.  1.) 
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But  that  statute  (II.  32,  n.  1)  has  rendered  a  presentment  unnecessary  in 
the  case  of  qualified  acceptances,  and  it  has  been  held,  but  it  is  believed 
unwarrantably,  that  the  statute  applied  equally  to  a  general  acceptance  of 
a  bill  drawn  payable  at  a  particular  place.    (Selby  v.  Eden,  II.  84.) 
In  this  country  it  is  highly  probable  that  the  courts  would  not  hesitate  to 
lay  down  the  same  rule  in  both  classes  of  cases  without  the  help  of  a 
statute.     (See  II.  17,  n.  1.) 
9.  Fifthly,  presentment  for  payment  is   indispensable  to  the   maintenance 
"of  an  action  against  the  acceptor  or  maker  of  a  bill  or  note  payable  at  or 
after  sight.    (Dixon  v.  Nuttall,  II.  55;  but  see  II.  57,  n.  1.) 

10.  Sixthly,  interest  does  not  begin  to  run  against  an  acceptor  or  maker  until 
after  presentment,  whether  the  paper  is  payable  at  a  fixed  date,  (Anon., 
II.  1 ,  and  n.  1)  ; 

or  on  demand.     (Upton  v.  Ferrers,  II.  3  and  n.  4.) 

This  rule  was  recognized  in  Pierce  v.  Fothergill,  II.  57,  although  it  was 

erroneously  held  that  the  bringing  of  a  suit  was  equivalent  to  a  demand. 

(See  II.  61,  n.  2,  2d  IJ.) 

11.  vQn  the  other  handj it  is  settled  law,  first,  that  an  action  may  be  maintained 

against  the  acceptor  or  maker  of  a  bill  or  note  payable  at  a  fixed  date, 
if  not  payable  also  at  a  particular  place,  at  any  time  after  midnight  of  the 
day  of  maturity;  and  the  statute  of  limitations  begins  to  run  from  that 
time,  although  the  instrument  has  not  been  presented  for  payment  and  is 
not  dishonored  in  the  eyes  of  merchants. 

Accordingly  the  precedents  of  declarations  contain  no  allegation  of  present- 
ment to  the  acceptor  or  maker  (2  Chitty,  Pleading,  7th  ed.,  100,  105); 

the  plea  of  tender  is  construed  as  strictly  as  in  the  case  of  an  ordinary  debt 
(Poole  V.  Crompton,  11.  36;  but  see  Drawer  and  Indorser,  §  5); 

and  although  presentment  and  payment  are  so  far  treated  as  concurrent 
conditions  that  no  action  can  be  maintained  against  an  acceptor  or  maker 
upon  a  lost  or  destroyed  instrument  (supra,  §  6),  the  loss  or  destruction 
must  nevertheless  be  pleaded  as  an  affirmative  defense.  (Blackie  v.  Pid- 
ding,  II.  65.) 

But  if  an  action  is  brought  upon  the  day  of  maturity,  a  presentment  must 
be  avowed  and  proved.     (Veazie  Bank  v.  Winn,  II.  95,  96,  n.  3.) 

12.  Secondly,  even  if  paper  not  payable  at  a  particular  place  is  expressly  pay- 
able on  demand,  no  presentment  is  necessary,  but  an  action  accrues, 
and  the  statute  of  limitations  begins  to  run  from  the  moment  of  issue. 
(Norton  v.  Ellam,  II.  60,  61,  n.  2.) 

But  the  courts,  shrinking  from  the  logical  results  of  their  anomalous  doc- 
trine, have  declined  to  apply  it  to 

bank  notes  (II.  62,  n.  2) ; 

or  to  certificates  of  deposit  (II.  62,  n.  2) ; 

or  to  stock  subscription  notes  of  members  of  a  corporation  (Bigelow  v. 
Libby,  117  Mass.  359;  Kilbreath  v.  Gaylord,  34  Ohio  St.  305;  Moses 
V.  Ocoe  Bank,  1  Lea,  398;  see,  however.  Price  v.  Yates,  19  Alb.  L.  J. 
295); 

or  to  paper  payable  at  a  fixed  time  after  demand.  (Thorpe  v.  Booth, 
II.  33.) 
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Place  or  payment.      > 

13.  It  is  held,  in  accordance  with  the  custom  of  merchants,  that  a  holder  can- 
not establish  the  dishonor  of  a  bill  or  note,  in  which  the  place  of  payment 
is  not  named,  and  a  consequent  right  of  action  against  a  drawer  or  in- 
dorser,  without  proof  of  presentment  for  payment  at  the  acceptor's  or 
maker's  residence  or  place  of  business. 

(See  Drawer  and  Indorsbr,  §  2.) 
Questions  growing  out  of  the  conflict  of  laws,  and  governed  by  the  lex  loci 
solutionis,  would,  it  is  believed,  be  determined  by  the  law  of  the  place  of 
the  acceptor  or  maker,  and  not  by  that  of  the  holder.     See  Ex  parte 
Heidelback,  II.  245. 

14.  On  the  other  hand,  the  anomalous  doctrine  that  no  presentment  is  necessary 
to  charge  the  acceptor  or  maker  of  paper  payable  generally,  either  at  a  fixed 
date  or  on  demand,  seems  to  have  been  deduced  as  a  corollary  from  the 
rule  applicable  to  ordinary  debts,  whereby  the  debtor  is  required  to  seek 
the  creditor.  The  monstrous  injustice  of  applying  this  rule  to  negotiable 
paper  is  palpable,  especially  when  it  is  remembered  that  the  successive 
holders  are  under  no  obligation  to  notify  the  acceptor  or  maker  of  the 
transfer  of  the  instrument  to  them.     (Anon.,  II.  2.) 

Time  of  payment. 

15.  The  custom  of  merchants  has  been  generally  recognized  as  to  the  time  of 
payment.  Accordingly,  if  a  bill  or  note  has  been  presented  for  payment 
at  a  reasonable  hour  on  the  day  of  maturity,  that  is,  during  business 
hours,  or  between  the  usual  hours  of  rising  and  retiring,  according  to  the 
place  of  presentment,  and  payment  has  been  refused,  the  paper  is  dis- 
honored, and  the  holder  may  at  once  send  notice  of  dishonor  to  the  drawer 
and  indorser  (Ex parte  Moline,  II.  422,  and  n.  1;  Burbridge  v.  Manners, 

I.  465),  and  may  immediately  begin  an  action  again.st  the  acceptor  or 
maker.     (Veazie  Bank  v.  Winn,  II.  95,  n.  4;  but  see  Osborn  v.  Moncure, 

II.  86,  contra.) 

Amount  of  payment. 

16.  An  acceptor  or  maker  is  bound  to  pay  the  amount  specified  in  the  bill  or 
note,  or,  if  default  is  made  at  the  maturity  of  the  paper,  interest  at  the 
rate  of  the  locus  solutionis  must  be  added.     (II.  256,  n.  1.) 

But  there  is  no  liability  to  reimburse  an  indorser  for  costs  incurred  in  un- 
successfully defending  an  action  against  himself  (Simpson  v.  Griffin, 
II.  84),  nor  for  other  damage,  e.  g.,  re-exchange  (Woolsey  v.  Crawford,  II. 
68,  n.  3),  or  notarial  expenses  in  charging  a  drawer  or  indorser.  But  see 
11.  206,  n.  2,  contra. 

ACCEPTOR  FOR  HONOR,  OR  SUPRA  PROTEST.  (See  Acceptance 
FOR  Honor,  Payment  supra  Protest.) 
One  who  has  accepted  a  bill  for  the  honor  of  another,  although  nominally 
an  acceptor,  assumes  in  reality  the  liability  of  an  indorser,  being  bound 
to  pay  the  bill  to  any  holdei-  subsequent  to  him  for  whose  honor  he  has 
intervened,  if  the  bill  is  duly  presented  for  payment  to  the  drawee,  pro- 
tested for  non-payment,  and  due  notice  of  its  dishonor  given  to  himself. 
(WiUiams  v.  Gennaine,  II.  42,  48,  n.  1.) 

ACCOMMODATION  PAPER.     (See  also  Cross  Acceptances.) 
Accommodating  party  not  liable  to  party  accommodated  (Defenses,  §  5), 
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but   to   all   other  holders,    although    holders    without   value    and   with 

notice  (Defenses,  §  5;  Payment  supea  Protest),  — and  cannot  there- 
fore charge  accommodated  party  with  costs  of  an  unsuccessful  defense. 

(II.  84,  n.  1.) 
Pledgee  of,  cannot  recover  more  than  the  debt  secured  (Defenses,  §  5), 

but  may  prove  in  bankruptcy  for  the  face  of  the  bill.    (I.  324,  780 ;  Ex 

parte  Newton,  16  Ch.  D.  330.) 
Liability  of   accommodating  party  when   paper  is  not  transferred  before 

maturity.     (Overdue  Paper,  §  5.) 
Liability  of  accommodated  maker  to  accommodating  payee  who  has  taken 

up  the  note  for  less  than  its  face  value.    (I.  330,  n.  1.) 
Accommodation  acceptor  cannot  sue  drawer  upon  the  bill.  (II.  531,  532,  n.  1.) 
Accommodated  drawer  or  indorser  chargeable  without  presentment  and 

notice  of  dishonor.    (Diligence,  dispensed  with,  when,  §  3.) 
Partner  has  no  implied  power  to  sign  firm  name  by  way  of  accommodation. 

(I.  741,  n.  3.) 
Made  for  benefit  of  bankrupt  does  not  pass  to  his  assignee.    (Transfer, 

§§  13,  16.) 
Parties  to,  when  discharged  as  sureties.    (Defenses,  §  5.) 
Extinguishment  of.    (Extinguishment,  §§  10,  19.) 
Holder  of,  when  affected  with  notice  of  accommodation.    (Purchase  for 

Value,  §§  16,  17.) 
Power  to  negotiate,  is  not  revoked  by  the  death  of  the  accommodating  party. 

(Clark  V.  Thayer,  105  Mass.  216.     See  Hatch  v.  Searles,  I.  718.) 
Negotiation  of,  by  party  accommodated  is  a  sale  of  credit,  and  not  a  usurious 

loan.     (Usury.) 
Mutual  exchange  of.     (See  Cross-bills  and  Acceptances.) 
ACCORD  AND  SATISFACTION. 
Is  a  personal  defense.    (Defenses,  §  5.) 
Does  not  affect  title  of  purchaser  for  value  without  notice  (Purchase  for 

Value,  §4)  —  unless  the  transfer  is  after  maturity.     (Overdue  Paper, 

§4.) 
ACTION  ON  A  BILL  OR  NOTE. 
Cause  of,  accrues  when.    (Acceptor  and  Maker,  §§  11,*  15;  Drawer  and 

Indorser,  §  6.) 
Proper  parties  to.     (Specialty,  §  2:  Transfer,  §§  12,  19.) 
Form  of.    (Specialty,  §§  4,  5.) 
ADDRESS. 
Necessity  of,  in  a  bill.    (I.  145.) 
Mode  of.    (Notice  of  Dishonor,  §  25.) 
ADMINISTRATOR.     (See  Executor.) 
ADMINISTRATION. 

Where  bills  are  bona  notabilia.    (Chattels,  §  5.) 
AGENT. 
Presentment  by.     (Presentment  for  Acceptance,  §  4  ;  Presentment 

for  Payment,  §  16.) 
Presentment  to.    (Presentment   for  Acceptance,    §  5;  Presentment 

for  Payment,  §  17.) 
Notice  by.    (Notice  of  Dishonor,  §  28.) 


796  INDEX    AND    SUMMAEY. 

AGENT  —  continued. 
Notice  to.    (Notice  of  Dishonor,  §  30.) 
Payment  to.    (Extinguishment,  §  14.) 

Unauthorized  indorsement  by.    (Purchase  for  Value,  §  2  (i).) 
Signing    in    liis    own    name    -without   disclosing  agency   is   alone    liable. 

(Specialty,  §  2;  I.  206  n.  1.) 
For  collection.     (See  Collection,  Agency  for.) 

AGREEMENTS.     (See  Collateral  Agreements.) 

ALLONGE. 

What  it  is.     (Indorsement,  §  12.) 
,  ALTERATION. 
'     Is  a  real  defense.     (Defenses,  §  3  (c).) 

Is  a  bar  to  action  by  purchaser  for  value  without  notice.    (Purchase  for 
Value,  §  6.) 

Extinguishes  a  bill.    (Extinguishment,  §  4.) 

Extinguishes  debt  for  which  bill  was  given.    (Specialty,  §  13.) 

When  material  and  when  immaterial.    (I.  447,  n.  1.) 

By  a  stranger.    (I.  449.) 

Innocent.     (I.  449.) 
ALTERNATIVE. 

Note  payable  by  A  or  B  in  the.    (Formal  Requisites,  §  6.) 

Note  payable  to  A  or  B  in  the.     (Formal  Requisites,  §  33.) 
AMBIGUOUS  INSTRUMENTS.     (Formal  Requisites,  §  38.) 
AMOUNT. 

Must  be  certain.     (Formal  Requisites,  §§  18-20.) 

Payable  by  acceptor  and  maker.     (Acceptor  and  JIaker,  §  16.) 

Payable  by  drawer  and  indorser.    (Drawer  and  Indorser,  §  8.) 

Recoverable  by  pledgee  of  accommodation  paper.    (Defenses,  §  5;  I.  324, 
n.;  L780,  n.  1;  11.  20,  n.  1.) 

Recoverable  by  pledgee  upon  paper  improperly  pledged.     (Purchase  for 
Value,  §  9.") 

Recoverable  by  accommodation  payee.    (See  Accommodation  Paper.) 
ANOMALOUS   INDORSEMENT.     (See  Irregular  Indorsement.) 
ANTECEDENT  DEBT. 

Bill  transferred  in  payment  of,  or  as  collateral  security  for.    (Purchase 
FOR  Value,  §§  8,  9;  Specialty,  §§  6-13.) 
ANTEDATING. 

A  bill  may  be  antedated.     (I.  145.) 
APPRAISEMENT  LAWS. 

Waiver  of,  does  not  affect  negotiability.    (Formal  Requisites,  §  17.) 
ASSETS.     (See  Executor.) 
ASSIGNEE.     (See  Bankrupt.) 
ASSIGNMENT. 

Is  not  an  indorsement.    (I.  221,  n.  2.) 

Delivery  without  indorsement  is  an.     (Transfer,  §§  7-9.) 

Indorsement  of  non-negotiable  paper  is  an.     (II.  100,  n.  1.) 

Cieck  is  not  an.    (Checks,  §  3.) 
ASSUMPSIT.     (See  Specialty,  §  4.) 
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ATTACHMENT. 

Bill  when  subject  to.     (Chattels,  §  7.) 
ATTORNEY'S  FEES. 

Promise  to  pay,  does  not  affect  negotiability.    (Formal  Requisites,  §§  15, 
16,  19.) 
AUTHORITY. 

Not  an  order.    (Formal  Requisites,  §  2.) 


B. 

BANK.     (See  Bank  Notes,  Branch  Banks,  Checks.) 
Obligation  of,  to  pay  a  customer's  checks  (Checks,  §§  3,  4)  —  or   accept- 
ances or  notes  payable  on  the  bank.     (Checks,  §  12.) 
Whether  bills  deposited  for  collection  in  a,  pass  on  its  bankruptcy  to  its 

assignee.    (Giles  v.  Perkins,  9  East,  12.) 
Hour  of  presentment  of  paper  payable  at  a.    (Presentment  for  Payment, 

§§  8,  9.) 
Obligation  of,  to  pay  an  acceptance  or  note  payable  at  the  bank.    (Checks, 

§  12.) 
BANK  NOTES. 
Paper  payable  in,  not  negotiable  unless  they  are  legal  tender.    (Formal 

Requisites,  §  11.) 
Must  be  presented  for  payment  to  charge  maker.    (Acceptor  and  Maker, 

§12.) 
Of  insolvent  bank,  how  far  payment.    (Specialty,  §  9.) 
If  counterfeit,  how  far  payment.    (Specialty,  §  7.) 
When  to  be  presented  or  circulated  to  charge  transferror.     (Presentment 

FOR  Payment,  §  5.) 
Payable  only  on  presentment.     (II.  61,  62,  n.  2.) 
Never  overdue,  and  therefore  never  barred  by  statute  of  limitations.   (I.  783, 

n.  2.) 
May  be  taken  in  execution.     (Chattels,  §  7.) 
Transmission  of,  by  halves.     (Presentment  for  Payment,  §  6.) 
Effect  of  loss  of  one  half  of.     (II.  64,  65,  n.  10.) 

BANKRUPTCY. 

Paper  held  by  a  bankrupt  passes  to  his  assignee,  and  is  transferable  only  by 
him  (Transfer,  §§  13,  16;  Purchase  for  Value,  §§  1,  2  (c)  )  —un- 
less held  by  the  bankrupt  as  trustee,  or  made  for  his  accommodation. 
(Transfer,  §§  7,  13,  16.) 

No  excuse  for  non-presentment.  (Diligence  dispensed  with,  when,  §  16.) 

Notice  of  dishonor  to  be  given  to  whom  in  case  of.  (Notice  of  Dishonor, 
§34.) 

Proof  in.  (I.  324,  n.,  to  last  paragraph  of  which  add  Ex  parte  Newton, 
16  Ch.  D.  330;  Ex  parte  Talcott,  I.  776,  780,  n.  1 ;  Appendix,  II.  785.) 

Bill  given  by  discharged  bankrupt  for  a  barred  debt  is  binding.    (Specialty, 
§  15,  c.) 
BEARER. 

Paper  payable  to,  is  negotiable.     (Transfer,  §§  1,  2.) 

Paper  payable  to,  passes  by  delivery  (Transfer,  §  10)  —  but  may  be  in- 
dorsed.    (Bank  of  England  v.  Newman,  TI.  102,  103,  n.  1.) 
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BEARER  —  continued. 

Transfer  of  paper  payable  to,  is  not  an  assignment  witliin  U.  S.  Rev.  St., 
§  629.     (Codman  v.  Vermont  Co.,  17  Blatcii.  1.) 

BILLS  OF  EXCHANGE.     (See  Formal  Requisites.) 

BILLS  OF  LADING.     (II.  783.) 

BLANK,  BILLS  SIGNED  IN. 
Bills  blank  as  to  payee,  like  bills  indorsed  in  blank  (Indorsement,  §  5), 

are  negotiable  by  delivery,  any  holder  having  the  right  to  fill  the  blank. 

(Cruohley  v.  Clarance,  I.  128.) 
Bills  blank  as  to  drawer  governed  by  the  same  rule.     (Harvey  v.  Cane, 

I.  881,  883,  n.  1;  Drummond  v.  Drummond,  I.  883.) 
Indorsement  of  blank  form  is   evidence   of    unrestricted  authority   of   its 

possessor  to  deal  with  it  as  he  pleases.     (Russell  v.  Langstaffe,  I.  884.) 
Take  effect  by  relation  as  of  the  time  of  signing.     (Acceptance,  §  9; 

Barker  ».  Sterne,  I.  527.) 
Liability  of  parties  signing  in  blank.     (Purchase   for  Value,  §§  3  (d), 

Power  of  partner  to  give  a  blank  acceptance  of   his  firm.     (Hogarth  v. 
Latham,  I.  .548;  Purchase  for  Value,  §  13  (/).) 

BLANK,  INDORSEMENT  IN. 

What  it  is.     (Indorsement,  §  5.) 

Makes  a  bill  negotiable  by  delivery  as  against  all  prior  parties  (Transfer, 
§  10;  Purchase  for  Value,  §  1)  — but  of  course  not  as  against  a  subse- 
quent special  indorser. 
Holder  may  strike  out  any  or  all  indorsements  subsequent  to  an.     (Smith  v. 

Clarke,  L  31.5.) 
A   holder    by  filling  up,  to  himself  does   not  discharge  intermediate  in- 

dorsers.     (Bank  v.  Ellis,  2  Fed.  Rep.  44;  Cole  v.  Gushing,  8  Pick.  48.) 
How  far  to  be  controlled  by  collateral  agreements.     (Collateral  Agree- 
ments, §  7.) 
Need  not  be  filled  up  before  being  offered  in  evidence.   (Indorsement,  §  5.) 
BONA  FIDE  HOLDER.     (See  Purchase  for  Value.) 
BONA  NOTABILIA.     (See  Chattels,  §  5.) 

BONDS.     (See  Negotiable  Paper  other  than  Bills  and  Notes.) 
BRANCH  BANK. 

How  far  distinct  from  central  bank.     (Notice  of  Dishonor,  §  18;  H. 
723,  n.  1.) 

C. 

CANCELLATION. 

Is  a  real  defense.     (Defenses,  §  3  (c).) 

Is  a  bar  to  action  by  purchaser  for  value  without  notice.     (Purchaser  for 
Value,  §  6.) 

Extinguishes  a  bill.     (Extinguishment,  §  3.) 

What  amounts  to.     (Extinguishment,  §  3). 

Of  acceptance  permitted  before  delivery.     (Acceptance,  §  16.) 
CASE. 

Appropriate  action  upon  a  bill.     (Specialty,  §  4.) 
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CERTAINTY. 
In  bills  and  notes.     (Formal  Requisites,  §§  18-33.) 

CERTIFICATE  OF  DEPOSIT. 
Is  a  promissory  note.     (Formal  Requisites,  §  4.) 
Certified  check  is  a.     (Checks,  §  6.) 

No  action  upon,  before  presentment.     (Acceptor  and  Maker,  §  12.) 
Not  barred  by  statute  of  limitations.     (Checks,  §  8.) 
Not  overdue  tiU  after  presentment.     (Overdue  Paper,  §  9.) 

CERTIFICATION  OF  NOTES  AND  ACCEPTANCES  PAYABLE   AT 
A  BANK.     (See  Checks,  §  12.) 

CERTIFIED  CHECKS.     (Checks,  §§  6-11.) 

CHATTELS. 

A  Bill  is  a  Chattel. 

1.  The  interest  in  a  simple  contract,  whether  oral  or  written,  is  purely  incor- 
poreal. The  written  document  which  contains  the  obligation  may,  it  is 
true,  be  regarded  strictissimi  juris  as  a  chattel.  But  it  is  a  chattel  of  a 
merely  nominal  value,  its  ownership  and  possession  not  being  essential 
either  to  the  enforcement  of  the  obligation  or,  where  choses  in  action  are 
transferable,  to  its  transfer. 

A  specialty  contract  differs  widely  in  this  respect  from  a  simple  contract. 
A  bill  or  note,  for  example,  regarded  as  a  document,  has  a  substantial 
value,  it  being  impossible  either  to  compel  payment  of  the  obligation  or  to 
transfer  one's  interest  therein  at  law,  except  by  a  surrender  or  transfer  of 
the  instrument  itself  to  the  payer  or  purchaser  respectively.  In  other 
words,  the  holder's  right  m  personam  is  dependent  upon  his  having  a  right 
in  rem. 

It  is  not  surprising,  therefore,  to  find  that  the  holder's  interest  in  negotiable 
paper  has  been  treated  by  the  courts  in  many  instances  as  if  it  were  a 
chattel  interest  as  distinguished  from  a  chose  in  action.  It  is  believed, 
indeed,  that  the  law  would  have  been  simplified,  and  mercantile  custom 
more  fully  respected,  if  this  conception  of  a  bill  as  a  chattel  had  obtained 
even  greater  recognition  than  it  has  yet  received ;  and  this  belief  is  con- 
firmed by  the  legislation  which  has  already  taken  place.  As  the  law  now 
stands,  bills  are  treated  as  chattels,  when  simple  written  contracts  are  not 
so  treated,  in  the  following  respects:  — 
Conversion  of  Bills. 

2.  Bills  and  notes  are  the  subject  of  conversion,  and  the  measure  of  dam- 
ages is  the  collectible  value  of  the  obligation  (Mercer  v.  Jones,  II.  693), 
or,  in  the  case  of  bank  notes  and  negotiable  bonds,  their  market  value. 
(IL  693,  n.  1.) 

Larceny  of  Bills. 

3.  By  statute  in  England  (and  in  many  of  the  States  of  this  country),  nego- 
tiable paper  has  been  made  the  subject  of  larceny,  but  this  legislation  does 
not  extend  to  simple  contracts  generally.     (II.  693,  n.  1.) 

Gifts  of  Bills  Mortis  Causa. 

4.  A  bill  or  note  may  be  the  subject  of  a  donatio  mortis  causa,  even  though 
payable  to  order  and  unindorsed.  (Rankin  v.  Weguelin,  II.  699,  701, 
n.  1.) 
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CHATTELS  —  continued. 

Bills  are  Bona  Notabilia. 

5.  Where  the  iastrument  is,  and  not  where  the  debtor  is.  Yeoman  v.  Brad- 
shaw,  11.  689,  is  contra,  but  this  case,  although  followed  in  Slocum  ». 
Sanford,  2  Conn.  533;  Chapman  v.  Fish,  6  Hill,  554  (but  see  contra, 
McNamara  v.  McNamara,  62  Ga.  200),  is  inconsistent  with  the  settled 
practice  to  change  the  venue  in  an  action  upon  a  bill  or  note  (Holcroft  v. 
Collwest,  II.  690,  691,  n.  1),  and,  it  is  submitted,  cannot  be  law,  for  the 
reasons  given  in  II.  689,  n.  3.  Furthermore,  the  case  of  Yeoman  v. 
Bradshaw  is  inconsistent  with  the  cases  in  which  it  has  been  decided  .that 
an  administrator  may  transfer  the  title  to  negotiable  paper,  although  he 
has  not  taken  oat  letters  of  administration  in  the  jurisdiction  where  the 
debtor  upon  a  bill  or  note  resides.     (I.  389,  n.  1.) 

Bills  are  Goods  and  Chattels. 

6.  Bills  and  notes  are  held  to  be  covered  by  the  designation  "  goods  and 
chattels  "  in  the  statute  of  frauds  and  other  statutes.  (Sheldon  v.  Parker, 
II.  706,  707,  n.  3.) 

Bills  subject  to  Execution. 

7.  Bank  notes  may  be  attached  or  taken  in  execution  like  ordinary  chattels 
(Handy  v.  Dobbin,  II.  704,  n.  2),  and  may  be  taken  upon  trustee  or 
garnishee  process.  (II.  703.)  The  courts,  however,  making  a  distinction 
founded  upon  no  legal  principle,  decided  that  a  defendant's  negotiable 
paper,  other  than  bank  notes,  was,  like  ordinary  choses  in  action,  beyond 
the  reach  of  legal  process.  But  by  statute  in  England,  and  some  of  the 
States  of  this  country,  all  negotiable  paper  may  now  be  taken  in  execu- 
tion like  chattels.     (II.  705,  n.) 

Bills  taxable  where  they  are. 

8.  Property  is  of  course  taxable  only  in  the  jurisdiction  where  it  is  situated. 
There  is  considerable  authority  for  the  doctrine  that  a  holder's  property 
in  a  bill  is  taxable  in  the  jurisdiction  where  the  instrument  is  (II.  705), 
although  there  are  some  decisions  that  the  situs  of  a  holder's  property  in 
a  bill  is  the  residence  of  the  creditor  (II.  705,  n.  2),  and  others  that 
the  situs  follows  the  person  of  the  debtor.  (Bridges  v.  Mayor,  II.  705  and 
n.  1.) 

Transfer  of  Bills.  —  Conflict  of  Laws. 

9.  Although  the  authorities  are  not  harmonious  upon  this  point,  it  is  never- 
theless confidently  submitted  that  the  validity  of  a  voluntary  transfer  of 
property  inter  vivos  is  governed  by  the  law  of  the  place  where  the  property 
is  situated  at  the  time.  If  the  transfer  is  valid  by  that  law,  it  is  valid 
everywhere ;  if  invalid  by  that  law,  it  is  invalid  everywhere  (Green  v.  Van 
Buskirk,  7  AVall.  139)  ; 

and  this  doctrine  applied  to  a  bill  as  a  chattel  is  the  only  one  by  which  the 
rights  and  obligations  of  parties  to  bills  and  notes  can  be  worked  out 
according  to  their  intentions.     (See  Conflict  op  Laws,  §§  9-11.) 
CHECKS.     (See  Overdue  Paper,  §  9.) 

Formal  Requisites. 

1.  A  check  differs  in  point  of  form  from  an  ordinary  bill  of  exchange  only  in 

two  respects:  first,  it  must  be  drawn  on  a  bank;    secondly,  it  must  be 

payable  on  demand.     (Woodruff  v.  Merchants'  Bank,  II.  295,  297,  n.  2; 

Bowen  t>.  Newell,  H.  299,  300,  n.  1.)     The  statement  in  Woodruff  v. 
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CHECKS  — continued. 

Merchants'  Bank,  II.  296,  that  a  check  must  be  payable  to  bearer,  is 
erroneous ;  for  a  check  may  be  payable  to  order  or  to  a  particular  person 
without  words  of  negotiability.  (II.  731,  n.  1;  Bowen  v.  Newell,  II. 
299.) 

Liability  of  the  Drawer. 
2.  No  delay  in  the  presentment  of  a  check  will  discharge  the  drawer  from 
his  obligation,  unless,  and  only  so  far  as,  he  has  been  actually  prejudiced  by 
the  delay,  as  by  the  failure  of  the  bank  with  funds  of  his  in  its  possession. 
(Serle  v.  Norton,  11.  723,  724,  n.  1;  Robinson  v.  Hawksford,  II.  725, 
729,  n.  3.)  In  other  respects  the  liability  of  the  drawer  of  a  check  is 
coextensive  with  that  of  the  drawer  of  any  other  bill  of  exchange.  (See 
Drawer  and  Indorser.) 

Liability  of  Drawee. 
To  the  Holder. 
8.  A  check  being  a  bill  of  exchange,  and  not  an  assignment  of  a  specific 
fund,  confers  no   right  of   action  upon  the  holder  against  the  drawee. 
(Hopkinson  v.  JForster,  II.  733,  735,  n.  1 ;  First  Bank  v.  Whitman,  n. 
743,  n.  1.) 

To  the  Drawee. 

4.  By  custom,  a  bank  having  funds  of  a  customer  is  bound  to  him  to  honor 
his  checks  to  the  amount  of  those  funds.  (Marzetti  v.  Williams,  II.  715, 
723,  n.  1.) 

Liability  of  Indorser. 

5.  The  obligation  of  an  indorser  of  a  check,  whether  payable  to  order  or  to 
bearer,  is  the  same  as  that  of  an  indorser  of  any  other  bill  of  exchange. 
(Keene  v.  Beard,  11.  730,  733,  n.  1 ;  see  Drawer  and  Indorser.) 

Certified  Checks. 

6.  A  check  is  not  presentable  for  acceptance.     (II.  300.) 

A  certified  check,  it  is  true,  has  sometimes  been  spoken  of  as  an  accepted 
bill.  A  check,  however,  after  certification,  ceases  to  be  a  bill  at  all;  it  is 
transformed  into  a  certificate  of  deposit,  i.e.,  a  promissory  note.  The 
certification  of  a  check  is  not,  like  the  acceptance  of  a  bUl,  an  added 
obligation,  but  a  substituted  obligation.  The  legal  effect  of  the  certifica- 
tion of  a  check  is  the  same  as  would  be  produced  if  the  holder  were  to 
surrender  the  check  to  the  bank  and  receive  therefor  the  note  or  certificate 
of  deposit  of  the  bank,  payable  on  demand.  (Thomson  v.  Bank  of  Br.  N. 
America,  82  N.  Y.  1,  6.) 

7.  Accordingly  the  holder  of  a  certified  check  has  no  recourse  to  the  drawer 
upon  the  bank's  failure  to  pay  (First  Bank  v.  Leach,  II.  744,  747,  n. ; 
First  Bank  v.  Whitman,  II.  743,  n.  1) ; 

and  the  drawer,  of  course,   has  after  certification  no  power  to   counter- 
mand the  payment  of  the  check.     (First  Bank  v.  Leach;  supra,  Willets  v. 
Phoenix  Bank,  II.  738.) 
Liahility  of  Certifying  Bank. 

8.  No  laches  is  imputable  to  the  holder  for  delaying  presentment  of  a  certi- 
fied check,  inasmuch  as  the  certifying  bank  continues  indefinitely  liable 
thereupon,  as  upon  a  bank  note.  (Willets  v.  Phoenix  Bank,  II.  738, 
739,  n.  1.) 

VOL.  II.  51 


802  INDEX    AND    SUMMARY. 

CHECKS  —  continued. 
9.   The  transfer  of  a  certified  check,  payable  to  bearer,  by  a  thief,  like  the 
transfer  of  a  bank  note,  will  give  a  purchaser  for  value  -without  notice  a 
good  title.     (Nolan  v.  Bank  of  N.  Y.,  67  Barb.  24.) 

10.  Upon  principle,  it  seems  clear  that  a  bank  is  liable  upon  a  check  which  it 
has  certified,  although  prior  to  the  certification  the  amount  was  altered; 
and  there  is  authority  for  this  view.  (La.  Bank  v.  Citizens'  Bank,  I. 
601 ;  but  see  Marine  Bank  v.  Nat.  Bank,  I.  587,  591,  n.  1,  contra.) 

Form  of  Certificate. 

11.  A  certified  check  being  in  effect  a  bank  note,  it  is  obvious  that  the  certifi- 
cation must  be  in  writing.  The  certification  is  commonly  in  the  form  of 
the  word  ''  good."  A  verbal  promise  by  the  bank  upon  which  a  check 
is  drawn  to  pay  it  is  neither  a  payment  of  the  check,  nor  is  it  negotiable, 
nor  even  enforceable  as  a  simple  contract,  unless  it  is  based  upon  a  com- 
mon law  consideration,  and  made  in  conformity  with  the  provision  of  the 
statute  of  frauds  relating  to  promises  to  pay  the  debt  of  another. 
(Morse  v.  Mass.  Bank,  II.  739;  II.  743,  n.  a.) 

The  decision  in  Seventh  Bank  v.  Cook,  II.  742,  that  a  bank  which  pays  a 
check  drawn  upon  it  to  a  holder  claiming  under  a  forged  indorsement, 
thereby  in  effect  certifies  the  check  in  favor  of  the  true  owner,  is 
opposed  alike  to  reason  and  authority.  (First  Bank  v.  Whitman,  II. 
743,  n.  1.) 

Acceptances  and  Notes  payable  at  a  Bank. 

12.  One  who  accepts  a  bill  or  makes  a  note  payable  at  a  bank  occupies  in 
many  respects  a  position  like  that  of  the  drawer  of  a  check.     Thus, 

The  bank  having  funds  is  bound  to  the  acceptor  or  maker  to  pay  the  holder. 
(II.  723,  u.  1.) 

The  acceptor  and  maker  are  chargeable  by  the  same  measure  of  diligence  in 
presentment  to  the  bank  for  payment.  (II.  729,  n.  3;  Lazier  v.  Horan 
(Iowa,  1880),  23  Alb.  L.  J.  150;  Bank  v.  Zorn  (S.  Ca.  1881),  12  Reporter, 
15.5.  But  see  Indig  v.  Nat.  Bank,  80  N.  Y.  100,  107,  .temUe;  Williams- 
port  Co.  ti.  Pinkerton  (Pa.  1880),  22  Alb.  L.  J.  478,  contra.) 

Such  acceptances  and  notes  may  be  certified  in  the  same  manner  and  with 
the  same  effect  as  checks.     (II.  739,  n.  1.     But  see  II.  747,  n.  1.) 

They  differ  from  checks  in  this,  —  that  the  acceptor  or  maker  is  not  entitled 
to  notice  of  non-payment  by  the  bank.     (Pearse  v.  Pemberthy,  II.  12.) 

13.  Crossed  Checks.     (See  II.  747,  n.) 

COLLATERAL    AGREEMENT.      (See    Pubchasek    for    Value,    §   4; 
OvEKDUE  Paper,  §  4.) 

In  the  same  Instrument  with  a  Bill. 

1.  An  agreement  in  the  same  instrument  with  a  bill  is  incorporated  with  it 
(Wait  o.  Pomeroy,  I.  576,  577,  578,  n.  5),  and  if  not  also  negotiable 
commonly  destroys  the  negotiability  of  the  bill.  For  instances  in  which 
the  negotiability  was  considered  not  to  be  impaired,  see  Formal  Requi- 
sites, §§  14-17.) 

Extraneous  Agreements. 

2.  Contemporaneous  agreements  which  do  not  appear  in  the  same  instru- 
ment with  the  bill  cannot  be  incorporated  with  it,  for  upon  principle  no 
extrinsic  evidence,  and  by  the  decisions  no  oral  evidence,  is  admissible  to 
modify  a  contract  in  writing,  a  fortiori  a  mercantile  .specialty.  (II.  59, 
60,  u.  2;  II.  129,  130,  n.  1.) 
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3.  Nevertheless  a  practical  distinction  exists  between  two  classes  of  extrinsic 

agreements,  one  of  which  has  no  effect  upon  the  obligation  of  a  party  to 
a  bill,  whereas  the  other  substantially  annihilates  the  obligation.  The 
former  class  includes  agreements  which  would  vary  the  obligation  of  the 
party  to  the  bill;  the  latter  class  includes  agreements  whose  effect  is  to 
relieve  him  of  all  liability  upon  the  bill. 

4.  Accordingly  in  an  action  upon  a  bill  no  effect  is  given  to 

a  contemporaneous   agreement  that  a  bill  or  note  shall  be  extended   or 

renewed  (Hoare  v.  Graham,  II.  124) ; 
or  an  agreement  that  presentment  and  notice  shall  not  be  required  (Free  v. 

Hawkins,  II.  132) ; 
or  an  agreement  that  a  party  signing  shall  not  be  liable  as  indorser,  but 

only  as  a  guarantor  of  the  identity  of  another  party.    (Prescott  v.  Caverlv, 

IL  231.) 

5.  On  the  other  hand,  the  defendant  is  relieved  of  all  liability  in  the  fol- 
lowing instances,  in  accordance  with  the  expressed  or  implied  agreement 
of  the  parties :  — 

where  the  defendant  signs  a  bill  or  note  for  the  accommodation  of  the 
plaintiff  or  subsequent  party  (Thompson  v.  Clubley,  II.  58,  59,  n.  2; 
Castriquet).  Buttigieg,  II.  161,  n.  1); 

where  the  defendant  indorses  a  bill  to  the  plaintiff  for  collection  (Denton  v. 
Peters,  II.  182) ; 

where  the  defeudant,  as  agent,  indorses  a  bill  with  the  simple  object  of 
remitting  it  to  his  principal,  the  plaintiff  (Castrique  v.  Buttigieg,  11.  156, 
168,  n.  1,  explaining  Goupy  v.  Harden,  II.  130); 

where  the  defendant,  as  agent,  draws  a  bill  in  favor  of  his  principal,  the 
plaintiff,  upon  the  purchaser,  as  the  simplest  mode  of  enabling  his  prin- 
cipal to  collect  the  amount  due  on  the  sale  (Roberts  v.  Austin,  II.  216, 
218,  n.  2;  Hicks  v.  Hinds,  IL  221,  224,  n.  2;  the  case  of  LeFevre  v. 
Lloyd,  II.  129,  if  not  distinguishable  in  its  facts,  must  be  regarded  as 
overruled  by  Castrique  v.  Buttigieg,  II.  156) ; 

where  the  defendant  draws  or  indorses  a  bill  upon  a  mutual  understanding 
that  the  plaintiff  shall  have  no  recourse  to  him  (Pike  v.  Street,  II.  135, 
n.  1,  2;  McCuUoch  v.  Hoffman,  H.  257;  see  also  Babcock  v.  Beman,  II. 
224,  226,  n.  3) ; 

where  the  defendant  is  ostensibly  the  indorser  and  the  plaintiff  indorsee, 
but  in  reality  both  are  co-sureties  for  a  third  person  (Ross  v.  Espy,  H. 
243,  245,  n.  7) ; 

where  the  defendant  gives  his  note  to  the  plaintiff  merely  as  a  receipt  of 
payment  (Norman  v.  Norman,  H.  98,  99,  n.  2) ; 

where  the  defendant  gives  his  note  to  the  plaintiff  as  an  escrow,  and  the 
condition  has  not  been  performed.  (Bell  v.  Ingestre,  I.,  287,  II.  99, 
n.  4.) 
6.  To  reconcile  the  cases  referred  to  in  the  preceding  section  with  the  rule 
excluding  parol  evidence,  it  has  been  asserted  on  the  one  hand  that  the 
defendants  in  those  cases  really  made  no  contract  whatever,  and  the  rule 
in  question  does  not  exclude  evidence  of  the  non-existence  of  an  alleged 
contract,  but  only  evidence  which  would  vary  the  forms  of  an  existing 
contract;  while  on  the  other  hand  it  has  been  raaiiitained  that  the 
defendant's  ground  of  defense  was  the  absence  of  consideration  for  his 
promise. 
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It  is  submitted  tliat  neither  of  these  views  will  explain  all  the  oases  cited 
in  the  preceding  section.  In  reply  to  the  first  view  it  would  seem  sufficient 
to  point  out  that  the  defendant  must  have  understood  in  nearly  all  the 
cases  mentioned  that  his  signature  to  the  bill  rendered  him  liable  to  sub- 
sequent holders,  and  this  could  only  be  through  the  transfer  by  the  plain- 
tiff of  the  defendant's  contract  with  him,  the  defendant's  willingness  to 
sign  being  of  course  explicable  by  his  confidence  that  the  plaintifi  would 
save  him  harmless.  Furthermore,  if  the  defendant  made  no  contract  with 
the  plaintiff  he  would  manifestly  plead  negatively,  whereas  in  fact  his  plea 
is  regularly  in  confession  and  avoidance.  (Thompson  v.  Clubley,  11.  58; 
Roberts  D.  Austin,  11.  216;  McCuUoch  v.  Hoffman,  11.  257;  Norman  u. 
Norman,  II.  98.) 

The  answer  to  the  view  that  absence  of  consideration  was  the  true  defense 
is,  first,  that  the  doctrine  that  absence  of  consideration  is  a  defense  to 
an  action  upon  a  bill  is  confined  to  a  few  exceptional  cases  (see  Spe- 
cialty, §§  14-17) ;  and,  secondly,  that  even  if  it  were  an  universal  rule  it 
would  not  apply  to  several  of  the  cases  in  hand,  for  in  many  of  them  the 
defendant  received  in  fact  a  consideration  from  the  plaintiff  for  his 
signature. 

The  avoidance  of  circuity  of  action,  it  is  conceived,  is  the  only  principle 
upon  which  most  of  those  cases  can  be  supported.  Whatever  the  plain- 
tiff might  recover  upon  the  bill  he  would  have  to  refund  upon  an  ex- 
pressed or  implied  agreement  to  save  the  defendant  harmless.  (Thompson 
V.  Clubley,  II.  58,  59,  60,  n.  2;  the  editor's  note,  II.  129,  130,  n.  2,  should 
be  corrected  in  the  light  of  this  section.) 
Indorsement  in  Blank. 
7.  The  rule  that  excludes  parol  evidence  of  terms  which  would  modify  a 
written  contract  presupposes  a  complete  contract.  A  blank  indorsement, 
however,  is  not  a  complete  contract  (Indorsement,  §  5),  but  presumptive 
evidence  of  an  authority  to  make  a  complete  contract  by  way  of  special 
indorsement.  Accordingly,  evidence  seems  properly  admissible  to  rebut 
this  presumption  by  showing  the  actual  authority.  Therefore  the  deci- 
sions in  the  cases  referred  to,  supra,  §4,  would  vary  accordingly  as  the 
indorsement  was  special  or  in  blank,  and  such  is  the  law  in  many  juris- 
dictions. But  there  is  great  contrariety  in  the  authorities.  (II.  124, 
n.  1;  n.  133,  n.  1.) 

COLLATERAL  SECURITY. 

Holder  for,  takes  title  to  the  bill.    (I.  324,  n.) 

When  holder  for,  is  holder  for  value.     (Purchase  for  Value,  §  8.) 

When  holder  for,  can  recover,  or  prove  in  bankruptcy  for,  the  face  of  the 

bill.     (I.  324,  n. ;  Purchase  foe  Value,  §  9.) 
Holder  for,  may  charge  an  accommodating  party.     (Specialty,  §  15,  h.) 
Bill  taken  as,  for  a  debt  does  not  extinguish  the  debt  (Pring  v.  Clarkson, 

1  B.  &  C.  14),  unless  the  holder  is  guilty  of  laches.     (Specialty,  §  8.) 
Right  of  holder  for,  to  sell  negotiable  paper.     (11.  781,  n.) 
Payment  of  a  biU  to  the  pledgee  extinguishes  it  when.    (Extinguishment, 

§15.) 

COLLECTION,    AGENCY  FOR. 
1.  A  depositor  for  collection  may  maintain  trover  for  uncollected  bills  against 
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a  bankrupt  collecting  bank.  (Giles  v.  Perkins,  9  East,  12;  Thompson  v. 
Giles,  2  B.  &  C.  422) ;  or  against  a  bank  to  which  the  bankrupt  bank  has 
transmitted  them  for  collection,  the  latter  bank  having  notice  of  the 
original  agency  for  collection.    (Sweeny  v.  Easter,  1  Wall.  166.) 

2.  A  depositor  for  collection  may  maintain  assumpsit  for  money  had  and  re- 
ceived against  the  collecting  bank  for  bills  collected  and  placed  to  its 
credit  by  its  correspondent,  although  the  latter  becomes  bankrupt,  in- 
debted to  the  defendant.  (Mackersey  v.  Ramsays,  9  CI.  &  F.  818;  Hoover 
.;.  Wise,  91  U.  S.  808,  semble.) 

Consistently  with  these  decisions,  it  would  seem  that  a  depositor  for  collec- 
tion could  not  maintain  assumpsit  for  money  had  and  received  against  a 
correspondent  bank  for  bills  collected  by  that  bank,  and  placed  to  the 
credit  of  the  bank  which  received  the  bills  from  the  depositor,  the  latter 
bank  having  become  bankrupt,  and  being  indebted  to  the  correspondent 
bank.  (Hyde  v.  First  Nat.  Bank,  7  Biss.  151.  But  see  contra,  First 
Nat.  Bank  v.  Keno  Bank,  3  Fed.  Rep.  257 ;  Blaine  v.  Bourne,  11  R.  I. 
119.) 

3.  If  bills  deposited  for  collection  do  not  disclose  the  agency  on  their  face, 
and  are  afterwards  transmitted  to  another  bank,  the  latter  bank  may,  as 
a  purchaser  for  value,  hold  them  as  against  the  original  depositor  to  the 
extent  of  any  indebtedness  to  it  from  the  transmitting  bank.  (Mackersy 
V.  Ramsays,  9  CI.  &  F.  810,  849,  semble;  Bank  of  Metropolis  v.  New  Eng- 
land Bank,  6  How.  227.)  But  of  course  this  rule  is  otherwise  in  New 
York.  (McBride  v.  Farmers'  Bank,  26  N.  Y.  454;  Dickerson  v.  Watson, 
47  N.  Y.  439.) 

4.  Bills  deposited  for  collection  do  not  pass  to  the  assignee  of  the  bank  upon 

its  bankruptcy.     (Giles  v.  Perkins,  9  East,  12.) 

5.  A  holder  for  collection  is  entitled  to  his  day  for  giving  notice  of  dishonor, 
like  a  regular  indorsee.     (Notice  op  Dishonor,  §  18.) 

6.  An  indorsee  for  collection  can  of  course  maintain  no  action  against  his 
indorser.     (Denton  v.  Peters,  II.  182.) 

COMMON  COUNTS.    (See  Specialty,  §  5.) 

COMPUTATION. 
Of  days  of  grace.    (See  Peksentmbnt  for  Payment,  §  4.) 
Of  months.    (See  Presentment  for  Payment,  §  4.) 

CONDITION. 
Bill  must  not  be  payable  upon.    (Formal  Requisites,  §§  6-10.) 

CONDITIONAL  INDORSEMENT.     (See  Indorsement,  §  9 ;  Purchase 
for  Value,  §  13  (6).) 

CONTLICT  OF  LAWS. 

Validity  of  a  Bill. 

1.  The  validity  of  a  bill,  note,  acceptance,  or  indorsement  depends,  like  that 
of  any  contract,  upon  the  lex  loci  contractus.  (II.  255,  u.  1;  Bennison  v. 
Jewison,  I.  512.) 

Nature  of  the  Obligation. 

2.  The  nature  of  an  obligation,  e.  g.,  whether  it  is  a  negotiable  instrument 
or  a  simple  contract,  either  assignable  or  unassignable,  is  determined  by 
the  lex  loci  contractus.    (De  la  Chaumette  v.  Bank  of  England,  I.  854; 
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Orj  V.  Winter,  II.  84;  Woods  v.  Ridley,  II.  90;  Robertson  v.  Burdekin, 
Court  of  Session,  6  D.  17;  1  Ross,  L.  C.  812,  s.  o. ;  Stix  v.  Mathews,  63 
Mo.  371.) 

Rate  op  Interest. 

3.  The  rate  of  interest  payable  ex  mora  is  governed  by  the  lex  loci  solutionis, 
i.  e.,  the  rate  payable  by  an  acceptor  or  maker  is  the  rate  ■which  prevails 
where  the  bill  or  note  is  payable  (II.  256,  n.  1) ;  while  the  rate  payable 
by  a  drawer  or  indorser  is  the  rate  which  prevails  at  the  place  where  the 
drawer  or  indorser  is  bound  to  fulfil  his  contract  of  indemnity.  (Gibbs  v. 
Fremont,  11.  151 ;  Ex  parte  Heidelback,  II.  245.  But  see  Peck  v.  Mayo, 
II.  218,  contra.) 

Interest  payable  by  a  drawer  or  indorser  ex  mora  should  be  carefully  distin- 
guished from  interest  payable  by  a  drawer  or  indorser  in  fulfilment  of  his 
contract  to  indemnify  the  holder  against  the  dishonor  of  the  bill  or  note 
by  the  acceptor  or  maker.     (See  Drawer  and  Indorser,  §  11.) 

Damages  in  Lieu  op  Re-exchange. 

4.  Damages  payable  as  a  substitute  for  re-exohange  are  determined  by  the 
lex  loci  solutionis.  (Slacum  v.  Pomery,  II.  199;  Lennig  v.  Ralston,  I. 
564.) 

Time  op  Payment. 

5.  Whether  any,  and  how  many,  days  of  grace  shall  be  allowed,  depends  upon 
the  la,w  of  the  place  where  the  bill  or  note  i  payable  by  the  acceptor  or 
maker.    (Bowen  v.  Newell,  II.  227.) 

Similarly,  the  postponement  of  the  day  of  payment  by  the  sovereign 
power  of  the  place  where  the  bill  is  payable  will  be  respected  everywhere, 
although  it  will  necessarily  affect  the  contract  of  the  drawer  or  indorser. 
(Rouquette  v.  Overmann,  II.  185.) 

Presentment,  Protest,  and  Notice. 

6.  The  formalities  of  diligence  are  regulated  by  the  law  of  the  place  where 
they  are  to  be  performed,  i.  e.,  by  the  law  of  the  place  where  the  bill  or 
note  is  payable  by  the  acceptor  or  maker,  e.  g., 

Time  of  notice.     (Rothschild  v.   Currie,  II.  137;  Hirsohfeld  v.  Smith,  II. 

178;  Rouquette  v.  Overmann,  II.   185,  semhle ;   Home  v.  Rouquette,  3 

Q.  B.  D.  514,  cited  IL  211,  n.  1.) 
Protests.     (II.  210,  n.  1.) 
Presentment.     (II.  211,  n.  1.) 

7.  If  presentment,  protest,  or  notice,  or  some  other  distinct  act  of  diligence, 
is  required  by  the  law  of  the  place  where  the  bill  or  note  is  payable  by 
the  acceptor  or  maker,  but  is  not  required  by  the  law  of  the  place  where 
the  contract  of  the  drawer  or  indorser  is  to  be  performed,  the  law  of  the 
latter  place,  according  to  the  decisions  in  this  country,  controls.  (Aymar 
V.  Sheldon,  II.  206,  211,  n.  1 ;  Lee  v.  Selleok,  II.  237.)  But  in  England 
the  point  has  been  left  open.    (II.  211,  n.  1.) 

Purchase  for  Value. 

8.  What  constitutes  one  a  purchaser  for  value  is  a  question  of  commercial 
law,  and  not  a  question  of  jurisdiction.  Accordingly,  it  wiU  practically  be 
governed  by  the  lex  fori.  (Woodruff  u.  Hill,  IL  97;  Ives  v.  Farmers' 
Bank,  2  All.  236;  but  see  Allen  w.  Bratton,  47  Miss.  119;  Harrison  «.  Pike, 


INDEX   AND   SUMMARY.  807 

CONFLICT  OF  l.KWS,— continued. 

48  Miss.  46;  Bright  v.  Judson,  47  Barb.  29;  King  v.  Doolittle,  1  Head, 
77;  Keyes  v.  Wood,  21  Vt.  331.) 
Transfer. 
9.  There  is  the  utmost  diversity  of  opinion  as  to  the  effect  of  a  transfer  upon 
the  liability  of  parties  to  negotiable  paper  where  the  transfer  is  in  a  dif- 
ferent jurisdiction  from  that  in  which  the  paper  was  executed  or  made 
payable,  e.g.,— 

In  Trimbey  v.  Vignier,  I.  358,  the  French  law  was  deemed  decisive  of  the 
liability  of  the  maker  to  the  transferee  in  the  case  of  a  note  made  and 
indorsed  in  France,  but  whether  because  the  note  was  made,  or  because 
the  transfer  took  place  in  France,  does  not  clearly  appear. 

In  Lebel  v.  Tucker,  I.  364,  the  English  law  was  decided  to  govern  the  lia- 
bility of  the  acceptor  to  the  transferee  in  the  case  of  a  bill  drawn  and 
accepted  in  England,  but  indorsed  in  France,  because  the  acceptance  was 
in  England. 

In  Bradlaugh  v.  De  Rin,  I.  371,  the  Court  of  Common  Pleas  decided  that 
the  French  law  governed  the  acceptor's  liability  to  the  transferee  in  the 
case  of  a  bill  drawn  in  France,  accepted  in  England  and  indorsed  in 
France,  the  fact  that  the  bill  was  drawn  in  France  being  thought  suffi- 
cient to  distinguish  this  case  from  Lebel  v.  Tucker,  supra. 

In  Everett  v.  Veudryes,  19  N.  Y.  436,  the  law  of  New  York  was  allowed  to 
control  the  liability  of  the  drawer  to  the  transferee  in  the  case  of  a  bill 
drawn  and  indorsed  in  New  Granada  but  payable  by  the  drawee  in  New 
York,  because  the  bill  was  payable  there. 
10.  The  English  cases  above  mentioned  possess  no  longer  the  weight  of  posi- 
tive decisions,  since  it  was  afterwards  discovered  by  the  Court  of  Ex- 
chequer Chamber,  in  Bradlaugh  v.  De  Rin,  I.  377,  that  the  judges  had 
proceeded  upon  a  misconception  of  the  French  law,  there  being  in  fact  no 
conflict  between  the  laws  of  the  two  jurisdictions  as  to  the  transfer  of  the 
title.     The  same  misconception  existed  in  the  New  York  case. 

But  independently  of  this  error  of  fact  as  to  the  state  of  the  foreign  law,  the 
reasoning  of  the  courts  in  those  cases  is  extremely  unsatisfactory.  In  the 
lirst  place,  not  only  is  the  doctrine  of  Lebel  v.  Tucker,  that  the  validity  of 
a  transfer  with  reference  to  the  liability  of  antecedent  parties  depends 
upon  the  lex  loci  contractus  of  each  party,  wholly  inconsistent  with  the 
view  in  Everett  v.  Vendryes,  that  the  lex  loci  solutionis  of  the  bill  is  the 
controlling  law,  but  in  both  cases  the  courts  proceeded  upon  the  theory 
that  the  question  before  them  was  a  question  of  contract,  whereas  in 
truth  it  was  a  question  of  property.  The  defendants  in  those  cases  were 
in  the  position  of  stakeholders.  Their  obligation  was  the  same  whether 
the  transfer  was  valid  or  invalid.  The  only  point  in  controversy  was 
which  of  two  parties  had  the  right,  as  owner  of  the  bill,  to  compel  the 
performance  of  that  obligation. 
Secondly,  it  is  generally  agreed  that  the  validity  of  an  indorsement  re- 
garded as  a  contract  is  regulated  by  the  law  of  the  place  where  the  in- 
dorsement is  made;  accordingly,  if  either  of  the  two  views  under  discussion 
is  to  be  adopted,  it  must  follow  that  an  indorsement  might  be  valid  as  a 
contract  and  yet  give  the  indorsee  no  title  to  the  bill,  and,  as  a  further 
consequence,  the  prior  parties  would  be  practically  discharged  from  liar 
bility,  for  the  indorsee  having,  ex  hypothesi,  no  title,  could  not  sue  them, 
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and  the  indorser  not  having  the  bill,  or  any  right  to  recover  it  from  his 
indorsee,  could  maintain  no  action  upon  it. 
Thirdly,  if  the  view  of  the  court  in  Lebel  v.  Tucker  is  correct,  an  indorse- 
ment might  give  the  indorsee  a  right  against  some  of  the  antecedent 
parties,  but  not  against  others,  and  as  in  the  preceding  case  supposed,  and 
for  the  same  reasons,  the  latter  parties  vrould  be  practically  discharged 
from  all  liability  upon  the  bill.  It  is  difficult  to  believe  that  doctrines 
which  involve  consequences  so  palpably  unjust  and  so  utterly  foreign  to 
the  mercantile  conception  of  a  bill  as  an  entirety,  can  finally  prevail. 
Indeed,  the  Court  of  Common  Pleas,  in  Bradlaugh  v.  De  Rin,  I.  371, 
although  professing  to  distinguish  the  case  before  them  from  Lebel  v. 
Tucker,  expressly  repudiated  the  notion  that  an  indorsement  might 
be  a  valid  transfer  as  to  one  of  the  antecedent  parties  and  invalid  as  to 
another. 

11.  Upon  principle,  it  is  submitted,  the  transfer  of  a  bill  is  governed  by  the 
law  of  the  place  where  it  is  at  the  time  of  transfer.  If  a  bill  can  be  re- 
garded as  a  chattel  (see  Chattels),  this  law  governs  as  a  matter  of 
right  upon  general  principles  of  jurisdiction.  (Green  v.  Van  Buskirk,  7 
Wall.  139.)  If  a  hill  must  be  considered  simply  as  made  up  of  as  many 
choses  in  action  as  there  are  parties  liable  upon  it,  the  liability  of  those 
parties  to  a  transferee  would  depend,  it  is  true,  as  a  matter  of  jurisdic- 
tion, upon  the  law  of  the  place  where  each  party  happened  to  be  at  the 
time  of  the  transfer.  But  the  courts  of  the  debtor's  country,  unless  pro- 
hibited by  the  settled  policy  or  declared  will  of  their  sovereign,  would 
presumably  adopt  as  their  law,  upon  principles  of  comity,  the  law  of  the 
place  where  the  bill  was  at  the  time  of  transfer  as  the  only  law  which 
would  give  full  effect  to  the  mercantile  idea  that  a  bill  is  negotiable  as  an 
entirety,  and  avoid  the  startling  consequences  which  have  been  pointed 
out  as  corollaries  from  the  doctrines  advanced  in  the  English  and  New 
York  cases.  And  the  courts  of  other  countries  in  deciding  according  to 
the  same  law  would  fully  respect  the  law  of  the  country  having  jurisdic- 
tion over  the  subject-matter  of  the  transfer.  See  also  the  opinion  of  the 
French  writers  Demangeat  and  Nougier,  11.  179;  I.  373,  n.  1. 

12.  If  an  instrument  is  negotiable  by  the  lex  loci  contractus,  and  is  transferred 
in  accordance  with  the  law  of  the  place  of  transfer,  the  transferee  will 
get  a  good  title,  although  the  bill  would  not  be  negotiable  according  to 
the  law  of  the  place  of  transfer.  (Robertson  v.  Burdekin,  Court  of  Ses- 
sions, 6  D.  17;  1  Ross,  L.  C.  812,  s.  c. ;  Stuart  v.  Greenleaf,  3  Day,  311. 
The  case  of  Roosa  v.  Crist,  17111.  4.50,  is  clearly  erroneous.) 

13.  If  an  instrument  is  not  negotiable  by  the  lex  loci  contractus,  its  transfer 
wherever  made  will  be  no  more  than  an  assignment  of  a  chose  in  action, 
and  whether  the  assignee  should  bring  an  action  upon  the  instrument  in 
his  own  name  or  in  that  of  the  assignor  will  depend  upon  the  lex  fori. 
The  case  of  Lodge  v.  Phelps,  I.  382,  contra,  cannot  be  supported  upon 
principle. 

14.  If  by  the  law  of  the  place  of  transfer  the  legal  title  does  not  pass,  but  only 
the  beneficial  interest,  the  question  whether  the  transferee  should  bring 
an  action  in  his  own  name  or  in  the  name  of  his  transferror  must  be 
decided  according  to  the  lexfori.  (Foss  v.  Nutting,  I.  388.  The  editor's 
notes  to  this  case,  p.  385,  should  be  stricken  out.) 
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Payment  by  a  Bill. 

15.  Whether  a  bill  operates  presumptively  as  a  conditional  or  absolute  pay- 
ment of  a  debt,  has  been  thought  to  depend  upon  the  law  of  the  place 
where  the  bill  was  given  to  the  creditor.  (Vancleef  v.  Therasson,  II.  630, 
631,  n.  5.) 

CONSIDERATION. 
How  far  necessary  in  a  bill  or  note.    (Specialty,  §§  14,  15.) 
Failure  of,  is  a  personal  defense,  and  therefore  inoperative  against  a  pur- 
chaser   for    value  without  notice   (Defenses,    §   5;    Purchaser    for 
Value,  §  4)  —  but  bars  an  action  by  a  transferee  after  maturity.    (Over- 
due Paper,  §  4.) 

CONTEMPORANEOUS    AGREEMENT.       (See    Collateral    Agree- 
ment.) 

CONTINGENCY.     (See  Condition.) 

CONTRACT. 
Simple,  a  bill  is  not  a.     (Specialty.) 

CONTRIBUTION. 

Between  successive  indorsers.    (Specialty,  §  15  (A).) 

CONVERSION. 

Of  a  bill,  trover  lies  for.     (Chattels,  §  2.) 

COPY. 

Of  protest  need  not  accompany  notice  of  dishonor.    (Notice  of  Dishonor, 

§6.) 
Presentment  upon  a,  in  case  of  lost  note.     (Presentment  for  Payment, 

§23.) 

CORPORATION. 

Power  of,  to  sign  negotiable  paper.     (II.  752,  n.  1.) 

costs: 

Liability  of  acceptor  or  maker  for  indorser's.     (Acceptor  and  Maker, 

§16.) 
Accommodating  party  cannot  recover  costs  of  unsuccessful  defence  from 
party  accommodated.     (II.  84,  n.  1.) 

COUPONS.    (See  Negotiable  Paper.) 

COVENANT  NOT  TO  SUE.     (See  Surety.) 

COVERTURE. 
Is  a  real  defense  (Defenses,  §  3  (a)  ),  and  therefore  bars  an  action  by  a 

purchaser  for  value  without  notice.     (Purchase  for  Value,  §  6.) 
Of  prior  party  is  no  defense  to  a  subsequent  indorser.     (Drawer  and  In- 

DORSER,  §  1.) 

Paper  payable  to  a  married  woman,  or  held  by  a  feme  sole  at  the  time  of 
her  marriage,  vests  in  her  husband  (Transfer,  §  13),  and  is  transferable 
only  by  him,  or  by  her  as  his  agent  (Transfer,  §  17),  and  he  alone  is 
the  proper  party  plaintiff  in  an  action  thereon.  (MoNeilage  v.  HoDoway, 
II.  694,  697,  698,  n.  1.) 
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Extinguishes  a  bill  made  by  a  husband,  and  held  by  the  wife  at  the  time  of 

the  marriage,  or  indorsed  to  her  after  marriage  (Extinguishment,  §  7); 
or  a  bill  executed  by  a  feme  sole,  and  held  by  her  husband  at  the  time  of  the 

marriage,  or  indorsed  to  him  after  marriage.     (Extinguishment,  §  7.) 

CROSS  BILL. 
Is  the  basis  of  re-exchange.     (Drawer  and  Indorsee,  §  12.) 

CROSS  BILLS  AND  ACCEPTANCES. 

No  relation  of  principal  and  surety  in  case  of  specific  exchange  of.     (Eolfe 

V.   Caslon,   2  H.  Bl.  570;    Cowley  v.  Dunlop,  7  T.  R.  565;   Buckley  v. 

Buttivant,  3  East,  73.) 
One  party  to  a  specific  exchange  of,  cannot  prove  against  the  other  party 

without  taking  up  his   own  paper.     (Sarratt  v.  Austin,  4  Taunt.  200; 

Ex  parte  Solarte,  2  D.  &  C.  261.) 
"When  provable  in  case  of  mutual  bankruptcy.     (See  Byles,  Bills  (13th  ed.), 

451-455,  citing  Ex  parte  Walker,  4  Ves.  373;  Ex  parte  Earle,  5  Ves.  883; 

Ex  parte  Eawson,  1  Jacob,  274;  Ex  parte  Read,  1  Gl.  &  J.  224.) 

CROSSED  CHECKS.     (See  II.  747,  n.) 

CURRENCY  )  Paper    payable    in,    is    not    negotiable.      (Formal 

CURRENT  FUNDS  j      Requisites,  §  11.) 


D. 

DAMAGES. 
What  recoverable  against  acceptor.     (Acceptor,  Liability  to  Drawer, 

§  1;  Acceptor  and  Maker,  §  16.) 
What  recoverable  against  drawer  and  indorser.     (Drawer  and  Indorsee, 

§§  8-12.) 
For  conversion  of  bill.     (Chattels,  §  2.) 
DATE. 

Necessity  of,  in  a  bill.     (I.  145.) 

Day  of,  excluded  in  determining  the  time  of  payment.    (Presentment  for 

Payment,  §  4.) 

DAY. 

Of  presentment.     (Presentment  fob  Acceptance,  §  2;   Presentment 

for  Payment,  §§  2-7.) 
Of  serving  notice  of  dishonor.     (Notice  of  Dishonor,  §§  7-18.) 

DEATH. 

Presentment  to  whom,  in  case  of  maker's  or  drawee's.     (Presentment 

FOR  Acceptance,  §  8;  Presentment  for  Payment,  §  20.) 
Due    presentment  in   case  of  holder's.      (Presentment  foe  Payment, 

§6.) 
Due  notice  in  case  of  drawer's  or  indorser's.     (Notice  of  Dishonor, 

§  35.) 
Note  may  take  effect  after  maker's.     (Specialty,  §  18.) 
BiU,  how  transferable  in  case  of  holder's.     (Transfer,  §§  14,  15.) 
Of  accommodation  maker  does  not  revoke  payee's  power  to  negotiate  the 

note.     (Clark  v.  Thayer,  105  Mass.  216.    See  Hatch  v.  Searles,  I.  718.) 
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DEBT. 

Upon  a  bill.     (Specialty,  §  4.) 
DECL.IRATION. 

Material  averments  in.    (Defenses,  §  1.) 

"  DEFALCATION  WITHOUT,  OR  DISCOUNT."  (Fokmal  Requisites, 

§17.) 
DEFENSES. 

1.  To  ahow  a  prima  facie  cause  of  action  upon  a  bill  or  note,  a  plaintiff  must 
establish  bis  title  to  the  instrument,  and  the  defendant's  default.  To 
make  out  his  title  he  must  allege  and  prove,  first,  the  execution  of  the 
instrument  by  the  defendant;  and,  secondly,  its  transfer  to  himself  by  the 
payee  or  subsequent  holder,  unless  it  was  originally  executed  to  him. 
To  make  out  the  defendant's  default,  he  must  allege  and  prove  the  pre- 
sentment and  protest  of  the  instrument,  and  notice  of  its  dishonor,  wher- 
ever the  obligation  of  the  defendant  is  conditional  upon  the  performance 
of  one  or  more  of  these  acts. 

But  although  the  plaintiff  may  be  able  to  establish  this  prima  facie  cause  of 
action,  the  defendant  may,  nevertheless,  have  a  valid  defense  to  it,  i.  e., 
he  may  have  it  in  his  power,  without  disputing  either  the  truth  or  legal 
effect  of  the  facts  which  constitute  the  plaintiff's  title,  to  adduce  addi- 
tional facts  which  render  that  title  worthless. 

Defenses,  in  the  sense  here  described,^  are  of  two  kinds,  real  defenses  and 
personal  defenses. 

Real  Defenses. 

2.  Real  defenses,  like  real  actions,  are  founded  upon  a  right  good  against  the 
world.  They  are  called  real  because  they  attach  to  the  i-es,  i.  e.,  the 
instrument  itself,  regardless  of  the  merits  or  demerits  of  the  plaintiff.  A 
purchaser  for  value  without  notice  is  therefore  powerless  against  a  real 
defense. 

3.  Real  defenses  are  based  upon 

(a)  The  incapacity  of  the  defendant  to  make  a  binding  contract,  e.  g. :  — 
Infancy.     (Williamson  v.  Watts,  I.  463  and  n.  1.) 
Coverture.     (Connor  v.  Martin,  I.  395,  n.  2;  Barlow  v.  Bishop,  I.  458.) 
Insanity.     (Sentanoe  v.  Poole,  I.  492,  493,  n.  1.) 

1  It  is  commonly  stated  that  there  are  three  modes  of  defensive  pleading  to  an  action  at 
common  law,  namely,  demurrers,  negative  pleas,  or  pleas  by  way  of  traverse,  and  affirmative 
pleas,  or  pleas  by  way  of  confes.^ion  and  avoidance.  Demurrers  and  negative  pleas,  however, 
are  not  properly  defenses,  or  at  least  not  in  the  sense  in  which  affirmative  pleas  are  defenses. 
A  demurrer  is  simply  a  mode  by  which  the  defendant  obtains  the  judgment  of  the  court 
upon  the  sufficiency  in  law  of  the  plaintiff's  pleading;  a  negative  plea  is  but  a  mode  of  indi- 
cating to  the  plaintiff  which  one  of  his  allegations  he  i\i]l  be  required  to  prove,  it  being  a 
rule  peculiar  to  the  common  law  that  all  the  alleg.itions  of  an  adversary's  pleading  which  are 
not  expressly  denied  are  to  be  taken  to  be  as  true  as  if  proved  by  evidence.  Demurrers  and 
negative  pleas  were  alike  unknown  to  the  civil  law.  A  demurrer  was  unnecessary,  for  under 
that  system  it  was  the  plaintiff  who  invoked  the  opinion  of  the  court  as  to  the  legal  validity 
of  his  pleading  by  a  motion  that  the  pleading  be  allowed;  and  a  negative  plea  could  have 
had  no  raison  detre,  inasmuch  as  the  plaintiii  was  bound  to  prove  all  the  allegations  of  his 
pleading  except  those  which  the  defendant  expressly  admitted  to  be  true.  (Langdell,  Sum- 
mary of  Equity  Pleading,  Introduction,  §§  6,  7.) 

An  affirmative  plea,  on  the  other  hand,  is  slrictl}'  a  defensive  pleading.  By  such  a  plead- 
ing a  defendant  relies  not  upon  the  weakness  of  his  adversary,  hut  upon  his  own  strength. 
Such  a  pleading  must  be  common  to  all  systems  of  procedure.  It  was  known  in  the  Roman 
law  as  the  exceptio. 
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Extreme  intoxication.     (I.  558,  n.  1;  but  see  Wilson  v.  Nisbet,  I.  558.) 
(b)  Illegality,  whereby  by  force  of  statute  certain  contracts  are  declared  to  be 

absolutely  void,  e.  g.:  — 
Usury.    (Lowe  v.  Waller,  I.  413,  416,  n.  2.     But  see  Towne  v.  Eice,  I. 

591.) 
Gaming.     (Bowyer  v.  Bampton,  I.  399,  400,  n.  2. 
For  other  instances  see  I.  416,  n.  2;  Bennison  i;.  Jewison,  I.  512. 
(o)  The  extinguishment  of  the  instrument  by 
Cancellation.     Ingham  v.   Primi-ose,   I.   530,  is   contra,   but   is  overruled. 

(See  Baxendale  v.  Bennett,  I.  553,  556.) 
Alteration.     (Master  v.  Miller,  I.  434,  447,  n.  1;   Hall  v.  Fuller,  I.  482; 

Langton  v.  Lazarus,  I.  495;  Wait  v.  Pomeroy,  I.  576,  578,  n.  5 ;  McGrath 

V.  Clark,  I.  584;  Citizens'  Bank  u.  Richmond,  I.  607.) 
Release  by  deed  executed  by  the  holder  after  matmity. 
Peusonal  Defenses. 

4.  Personal  defenses  are  founded  upon  the  agreement  or  conduct  of  a  par- 
ticular person  in  regard  to  the  instrument  which  renders  it  inequitable  for 
him,  though  holding  the  legal  title,  to  enforce  it  against  the  defendant. 
They  are  called  personal  defenses  because  they  are  available  only  against 
that  person  or  a  subsequent  holder  who  stands  in  privity  with  him. 
Against  a  purchaser  for  value  without  notice  they  are  inoperative.  (See 
Purchase  foe  Value.)  The  analogy  at  once  suggests  itself,  and  is 
believed  to  be  a  perfect  one,  in  so  far  as  they  affect  the  title  of  such  a 
purchaser,  between  personal  defenses  and  equitable  incumbrances.  In- 
deed, some  personal  defenses,  e.  g.,  the  last  four  of  those  below  men- 
tioned, are  strictly  of  an  equitable  nature,  the  judges,  we  must  suppose, 
being  led  by  their  desire  to  make  the  procedure  upon  negotiable  paper  as 
summary  as  possible,  unconsciously  to  transcend  their  jurisdiction  in  al- 
lowing these  equities  to  be  pleaded  as  common-law  defenses.  It  may  even 
be  a  question  whether  all  personal  defenses  were  not  in  their  origin  purely 
equitable.  At  all  events,  the  defendant,  in  all  cases,  would  have  a  con- 
current right  to  proceed  in  equity  by  way  of  injunction  against  the  main- 
tenance of  the  action  at  law. 

5.  Personal  defenses  fall  under  some  one  of  the  following  heads,  viz. :  — 
Fraud.     (I.  464,  n.  1;  Hayes  v.  Caulfield,  I.  506.) 

Duress.     (Duncan  v.  Scott,  I.  460,  461,  n.  1.) 

Failure  of  consideration.     (I.  464,  n.  1.) 

Illegality  either  by  common  law  or  by  statute,  unless  the  statute  renders  the 
contract  absolutely  void.  (See  Real  Defenses,  su/ira,  §3  (J);  Potter 
V.  Tubb,  I.  464  and  n.  1.) 

Release  by  deed  executed  before  maturity.     (Dod  v.  Edwards,  I.  486.) 

Payment.     (Burbridge  v.  Manners,  I.  465,  466,  n.  1.) 

Accord  and  satisfaction.     (Morley  v.  Culverwell,  I.  497.) 

Discharge  of  surety,  e.  g.  (1)  discharge  of  drawer  or  indorser,  because  the 
holder  has  released  or  agreed  to  give  time  to  the  acceptor,  or  maker,  or 
prior  indorser.  (English  v.  Darley,  II.  118,  119,  n.  4,  5,  120,  n.  2.)  But 
if  the  defendant  could  have  had  no  recourse  against  a  prior  party  either 
because  the  prior  party  signed  the  instrument  for  his  accommodation,  or 
because  he  had  released  the  prior  party,  the  holder  will  not  lose  his  rights 
against  the  defendant  by  discharging  the  prior  party  or  giving  him  time. 
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(Collott  V.  Haigh,  II.  125  and  n.  1.)  (2)  Discharge  of  accommodation 
acceptor,  or  maker,  or  indorser,  because  the  holder  has  released  or  given 
time  to  the  accommodated  drawer,  payee,  or  subsequent  indorser.  (Lax- 
ton  V.  Peat,  II.  4,  5,  n.  1;  Ewin  v.  Lancaster,  II.  78,  82,  n.  2;  Valley  Bank 
V.  Meyers,  17  N.  B.  R.  257.  But  see  contra,  Fentnm  v.  Pocock,  II.  12, 16, 
n.  1.) 
Accommodation,  e.  g.,  where  a  defendant  has  made  a  bill,  note,  or  accept- 
ance, or  indorsed  a  bill  or  note  to  the  plaintiff  for  the  latter's  accommo- 
dation. (Thompson  v.  Clubley,  II.  58,  59,  n.  2;  Darnell  v.  Williams,  II. 
20.)  This  defense,  however,  is  personal  in  the  strictest  sense,  not  being 
available  against  the  transferee  of  the  party  accommodated,  even  though 
the  transferee  had  notice  of  the  accommodation,  or  gave  no  value.  (Gro- 
cers' Bank  v.  P^nfield,  II.  685,  688,  n.  1.)  But  to  avoid  circuity  of  action, 
a  pledgee  is  permitted  to  recover  only  the  amount  for  which  the  paper  is 
pledged.  (Nash  u.  Brown,  II.  20;  Jones  v.  Hibbert,  II.  21;  WifEen  v. 
Roberts,  iril7.) 
DELIVERY. 
Essential  to  a  bill  or  note  (Formal  Requisites,  §  35),  or  an  indorsement 
(Indorsement,  §  16),  or  a  transfer  by  act  of  the  parties.  (Transfer, 
§  12.) 
Not  essential  to  a  transfer  by  operation  of  law,  e.  g.,  by  death,  marriage, 

and  bankruptcy.    (Transfer,  §  13.) 
Whether  essential  to  an  acceptance.     (Acceptance,  §  16.) 
When  paper  is  transferable  by  mere,  and  when  not.    (Transfer,  §§  6-11.) 
Effect  of  mere,  when  paper  is  transferable  only  by  indorsement.     (Trans- 
fer, §§  7-9.) 
By  executor  of  bill  indorsed  by  testator.     (Indorsement,  §  17.) 
May  be  by  way  of  escrow  (Formal  Requisites,  §  36 ;  Specialty,  §  18),  but 

it  would  seem  not  to  the  payee.     (Formal  Requisites,  §  36.) 
Must  be  to  a  party  and  not  a  stranger  to  the  paper.    (Formal  Requisites, 

§  37.) 
Liability  of  transferor  by  mere.     (Transferor  by  Delivery.) 
Unauthorized.     (Purchase  for  Value,  §  1.) 

When  a  party  is  estopped  to  deny  a.     (Purchase  foe  Value,  §  8  (6).) 
DEMAND,  BILLS  OR  NOTES  PAYABLE  ON. 
When  interest  runs  on.     (Acceptor  and  Maker,  §  10.) 
Acceptor    and    maker  chargeable  without  a  demand.     (Acceptor   and 

Maker,  §  12.) 
When  statute  of  limitations  runs  on.     (Acceptor  and  Maker,  §  12.) 
No  grace  on.     (Grace.) 

When  to  be  presented.     (Presentment  for  Payment,  §  5.) 
When  overdue.     (Overdue  Paper,  §  9.) 
DEMAND  OF  PAYMENT.     (See  Presentment  for  Payment.) 
DESTRUCTION.     (See  also  Lost  or  Destroyed  Bill.) 

When  an  extinguishment  of  a  bill.     (ExtinCxUishment,  §§  1,  2.) 
DILIGENCE  DISPENSED  WITH,  WHEN. 

Where  the  Drawer  or  Indorser  is,  in  reality,  not  a  Surety, 
BUT  A  Principal. 
1.  The  usual  conditions  precedent  to  a  right  of  action  upon  a  bill  or  note, 
namely,  presentment,  notice  of  dishonor  (and  protest  of  foreign  bills), 
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are  dispensed  with  in  the  case  of  a  drawer  or  indorser,  whose  duty  it  is,  as 
between  himself  and  the  prior  parties  to  the  paper,  to  pay  it  at  maturity. 
Drawing  without  Provision  for  Payment  hy  the  Drawee. 

2.  A  drawer  who  draws  a  bill  without  placing  the  drawee  in  funds  to  pay  it, 
cannot  ordinarily  expect  his  bill  to  be  honored,  and  is  therefore  not  en- 
titled to  the  performance  of  the  usual  conditions  of  presentment  and 
notice  of  dishonor.  (Bickerdike  v.  Bollman,  II.  454,  459,  n.  1;  Ham- 
mond V.  Dufrene,  II.  463,  semUe;  II.  466,  n.  1 ;  Coiy  v.  Scott,  II.  472,  474; 
Terry  v.  Parker,  II.  476,  478,  n.  2;  Carew  ;;.  Duckworth,  II.  493  ) 

But  the  want  or  insufficiency  of  funds  in  the  hands  of  the  drawee  will  not 
excuse  the  omission  of  the  usual  diligence  if  the  drawer,  by  reason  of 
the  relation  between  himself  and  the  drawee,  might  fairly  expect  his  biU 
to  be  dishonored.  (Thackray  v.  Blackett,  11.  464;  Blackhan  v.  Doren, 
II.  462;  Rucker  v.  Hiller,  II.  465,  466,  n.  1.) 

Accommodation  Paper.  ^ 

3.  An  accommodating  drawer  or  indorser  is  of  course  chargeable  only  by  the 
exercise  of  the  same  diligence  which  would  be  necessary  if  the  instrument 
were  drawn  or  indorsed  for  value.  (Cory  v.  Scott,  II.  470,  474,  n.  2; 
Turner  v.  Samson,  II.  498.)  But  a  drawer  or  indorser  for  whose  accom- 
modation an  acceptance  or  note  has  been  given,  is  not  entitled  to  the 
usual  diligence,  for  neither  has  any  recourse  to  any  other  party.  (II.  459, 
n.  1;  II.  474,  n.  2.) 

Assumption  of  Primary  Liability  hy  Drawer  or  Indorser. 

4.  A  drawer  or  indorser  who  has  received  assets  from  the  acceptor  or  maker 
upon  the  understanding  that,  as  between  those  parties,  the  drawer  or  in- 
dorser shall  be  exclusively  liable  to  provide  for  the  bill  or  note,  is  not 
entitled  to  the  usual  diligence.  (Corney  v.  Da  Costa,  II.  459 ;  Moses  v. 
Ela,  II.  515.)  But  in  the  absence  of  such  an  understanding  between  the 
parties,  presentment  and  notice  are  necessary,  even  though  the  drawer  or 
indorser  may  have  received  from  the  acceptor  or  maker  either  sufficient 
property  to  meet  the  bill  or  note,  or  their  entire  property.  (Moses  v.  Ela, 
II.  515,  518,  n.  2.) 

Identity  of  Drawer  and  Drawee. 

5.  As  one  who  draws  a  bill  upon  himself  is  in  effect  the  maker  of  a  note, 
notice  of  dishonor  to  him  would  be  an  absurdity  (II.  462,  u.  1) ;  and  by 
the  misapplication  to  negotiable  paper  of  the  common  law  rule,  that  the 
debtor  must  seek  the  creditor,  it  is  held  that  in  such  a  case  presentment 
also  is  unnecessary.     (II.  462,  n.  1.) 

Waiver  of  Pkesentment  and  Notice. 

6.  Presentment  and  notice,  being  conditions  precedent,  may  of  course  be 
waived  by  a  drawer  or  indorser,  before  the  time  for  their  performance, 
by  apt  words  or  conduct.     (Phipson  v.  Kneller,  II.  469,  and  n.  2.) 

Cases  of  this  kind  should  be  carefully  distinguished  from  those  in  which 
a  drawer  or  indorser  undertakes  at  the  time  of  drawing  or  indorsing  to 
dispense  with  presentment  and  notice.  The  legal  effect  of  such  an 
undertaking  is  not  to  waive  the  performance  of  conditions  precedent,  but 
to  change  the  ordinary  conditional  contract  of  the  drawer  or  indorser  into 
an  absolute  contract.  Accordingly,  under  the  rule  that  a  contract  in 
writing  cannot  be  varied  by  extrinsic  evidence,  this  undertaking,  to  be 
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operative,  must  not  be  verbal  (except  in  the  case  of  blank  indorsements), 
but  must  appear  upon  the  face  or  back  of  the  bill  or  note  itself.  (Free  v. 
Hawkins,  II.  132,  133,  n.  1;  Collatkral  Agreement,  §  4.) 
The  cases  of  waiver  before  default  should  be  distinguished  also  from  those 
in  which,  after  laches  on  the  part  of  the  holder  in  making  due  presentment 
or  giving  due  notice,  the  drawer  or  indorser  promises  to  pay  as  if  due 
diligence  had  been  used.  A  promise  made  under  these  circumstances 
cannot  properly  be  called  a  waiver,  but  is  a  mere  nude  pact,  and  upon 
principle  should  have  no  legal  effect  whatever.  There  is  also  authority 
for  this  view  (Donnelly  v.  Howie,  II.  501),  but  it  must  be  conceded  to  be 
settled  law  in  England  and  this  country  that  a  drawer  or  indorser  who, 
with  knowledge  of  the  holdei  's  laches,  promises  to  pay,  may  be  charged 
as  if  the  conditions  of  presentment  and  notice  had  been  strictly  performed. 
(II.  504,  n.  1;  Arnold  v.  Dresser,  II.  359.)  Nor  will  ignorance  of  the 
legal  effect  of  the  holder's  laches  lessen  the  efiect  of  the  promise.  (II.  505, 
n.  1.) 

Transfer  or  a  Void  Bill. 

7.  As  one  to  whom  a  void  bill  or  note,  e.  g.,  a  forged  or  altered  bill,  or  a  biU 
invalid  under  the  stamp  or  usury  laws,  has  been  indorsed  either  for  value 
or  in  payment  of  a  debt,  may  repudiate  the  transaction,  and  sue  at  once, 
even  before  the  maturity  of  the  bill,  either  for  the  value  paid  or  upon  the 
original  debt,  it  is  evident  that  all  questions  of  presentment  or  notice  are 
out  of  the  case.     (Cundy  v.  Marriott,  II.  474,  476,  n.  1.) 

It  is  only  necessary  for  the  indorsee  to  return  the  bill  to  his  indorser  within 

a  reasonable  time  after  the  discovery  of  its  invalidity.     (Thomas  v.  Todd, 

11.  633,  634,  n.  7.) 
If,  however,  the  indorsee  chooses  to  keep  the  bill  and  to  sue  the  indorser 

thereon,  he  must  comply  with  the  usual  conditions  of  presentment  and 

notice.     (Leach  v.  Hewitt,  H.  467,  469,  n.  1.) 

Impracticability  of  making  Presentment. 
Impossibility  of  finding  Place  of  Presentment. 

8.  If  a  bill  or  note  is  payable  generally,  and  after  diligent  inquiry  neither 
the  residence  nor  place  of  business  of  the  drawee  or  maker  can  be  found, 
presentment  is  excused.  (Adams  v.  Leland,  11.  513,  514,  n.  2.)  So  also 
if  the  acceptor  or  maker  has  no  domicile,  and  is  at  sea.     (II.  513,  n.  7.) 

Removal  of  Draioee  or  Maker. 

9.  If  after  accepting  a  bill  or  making  a  note,  the  acceptor  or  maker  has  ab- 

sconded, or  removed  into  another  jurisdiction,  no  presentment  is  required 
(M'Gruder  v.  Bank  of  Washington,  II.  506,  507,  n.  1;  Dennie  v.  Walker, 
11.  512;  Adams  v.  Leland,  II.  514;  Taylor  v.  Snyder,  II.  340),  although 
by  some  authorities  it  is  held  that  presentment  should  be  inade  in  such 
cases  at  the  last  residence  or  place  of  business  of  the  acceptor  or  maker. 
(II.  507,  u.  1.) 

But  the  mere  absence  of  the  acceptor  or  maker  from  the  jurisdiction,  his 
residence  or  place  of  business  remaining  unchanged,  is  no  excuse  for  not 
making  presentment.     (Dennie  v.  Walker,  II.  512.) 

If  a  bill  or  note  is  payable  at  a  particular  place,  the  absence  or  removal  of 
the  drawee  or  maker  has  no  effect  upon  the  usual  rules  of  diligence. 
(Sands  v.  Clarke,  II.  488.) 
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Death  of  Drawee  or  Maker. 

10.  If  at  the  time  for  presentment  the  drawee  or  maker  is  dead,  presentment, 
as  will  be  seen  (infra,  Presentment  for  Payment,  §  20),  should  be 
made  to  the  personal  representative  of  the  deceased,  if  there  is  one, 
otherwise  at  his  former  residence.  If,  however,  there  is  no  representative, 
and  the  former  residence  is  not  occupied  by  the  family  of  the  deceased, 
presentment  is  dispensed  with  altogether.     (II.  510,  n.  1.) 

So  also  if  an  administrator  is  by  law  not  obliged  to  pay  the  debts  of  the 
deceased  until  the  lapse  of  a  certain  time  after  his  appointment,  a  biU  or 
note  falling  due  before  the  lapse  of  such  time  need  not  be  presented  at  all. 
(n.  510,  n.  1.) 

Non-existence  of  the  specified  Place  of  Payment. 

11.  If  a  bill  or  note  is  payable  at  a  particular  place,  and  the  place  no  longer 
exists  at  the  maturity  of  the  paper,  presentment  is,  of  course,  not  re- 
quired.    (Erwin  v.  Adams,  II.  510,  511,  u.  2.) 

Legal  Prohibition  of  Payment. 

12.  Where  the  drawee  or  maker  is  forbidden  by  law  to  pay  a  bill  or  note,  its 
presentment  is  of  course  dispensed  with.     (II.  510,  n.  1.) 

In  all  the  oases  mentioned  in  the  four  preceding  sections  where  present- 
ment is  dispensed  with,   notice   of  non-payment    must  nevertheless  be 
given  to  the  drawer  and  indorsers.     (II.  510,  n.  1.) 
Impracticability  of  serving  Notice. 

13.  If,  after  diligent  inquiry,  neither  the  residence  nor  place  of  business  of 
the  party  to  be  notified  can  be  found,  notice  of  dishonor  may  be  dispensed 
with.  (WiUiams  v.  Germaine,  II.  42,  44;  Berridge  v.  Fitzgerald,  II. 
396,  899;  II.  408,  n.  3  ;  II.  484,  n.  1.) 

So  also  if  the  party  serving  notice  goes  at  a  reasonable  hour  to  the  dwelling 
house  or  place  of  business  of  the  party  to  be  charged,  and  finds  no  one 
there  to  receive  the  notice.     (Allen  v.  Edmundson,  11.  482,  484,  n.  1.) 
Knowledge  equivalent  to  Notice,  when. 

14.  If  a  bill  is  drawn  by  a  firm  upon  one  of  its  members,  or  a  note  is  made 
payable  to  a  firm  by  one  of  its  members,  and  indorsed,  and  the  bill  or  note 
is  dishonored  upon  presentment,  the  usual  notice  of  dishonor  is  dispensed 
with,  the  firm  being  affected  with  the  knowledge  of  one  of  its  members. 
(Porthouse  v.  Parker,  II.  461,  462,  n.  1.) 

Presentment,  however,  is  necessary  in  such  cases.     (II.  462,  n.  1.) 

15.  Presentment  to  the  executor  of  an  acceptor  or  maker,  the  executor  being 
also  the  drawer  or  indorser  of  the  bill  or  note,  is  a  sufficient  notice  of 
dishonor  to  the  drawer  or  indorser.     (Gaunt  v.  Thompson,  II.  485.) 

But  a  presentment  to  the  executor  in  his  representative  capacity  is  indis- 
pensable to  charge  him  personally  as  drawer  or  indorser.  (Magruder  v. 
Bank  of  Georgetown,  II.  508.) 

Cases  in  vthich  Presentment  and  Notice  are  not  bxcdsed. 

16.  Presentment  and  notice  are  not  rendered  unnecessary  by 

The  fact  that  a  drawer  or  indorser  suffered  no  detriment.     (Dennis  v.  Mor- 

rice,  II.  460.) 
Nor  by  a  general  declaration  of  the  maker  or  acceptor  that  he  will  not  pay 

his  paper  (Sands  v.  Clarke,  II.  490,  491) ; 
nor  by  the  loss  or  destruction  of  a  bill  (Thackray  v.  Blackett,  II.  465); 
nor  by  the  infancy  of  maker  or  acceptor  (II.  469,  u.  1)  ; 
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nor  by  the  insolvency  or  bankruptcy  of  the  acceptor  or  maker.  (Thackray  v. 
Blackett,  II.  464,  and  n.  1;  Moses  v.  Ela,  II.  517;  Caunt  v.  Thompson, 
II.  486;  Sands  v.  Clarke,  II.  490;  Smith  v.  Miller,  II.  314.) 

But  where  a  note  is  transferred  without  indorsement,  e.g.,  a  bank  note, 
either  for  value  or  in  payment  of  a  debt,  and  the  maker  is  insolvent  at 
the  time  of  transfer,  the  holder  need  not  make  presentment  in  order  to 
sue  either  for  the  value  paid,  or  for  the  original  debt  (Turner  ».  Stones,  II. 
478,  482,  n.  1;  Henderson  v.  Appleton,  II.  594,  595,  n.  1); 

but  he  must  give  notice  and  tender  back  the  note  within  a  reasonable  time 
after  he  becomes  aware  of  the  insolvency  of  the  maker  (Camidge  v. 
AUenby,  II.  587,  594,  n.  2;  Henderson  v.  Appleton,  II.  594,  595,  n.  1); 

as  to  what  is  reasonable  time,  see  II.  595,  n.  1. 

DIRECTION.     (See  Address.) 

DISCHARGE  OF   SURETY.     (See  Surety.) 

DISCOUNT.     (See  Defalcation;  Usurt.) 

DISHONOR.     (See  Presentment  ;  Protest  ;  Notice  op  Dishonob.) 
Transfer  of  paper  after  its.     (Overdue  Paper.) 

DONATIO  MORTIS  CAUSA. 
Unindorsed  bill  may  be  subject  of.     (Chattels,  §  4.) 
Maker  cannot  give  his  own  note  as  a.     (Specialty,  §  17.) 

DRAWEE. 
A  bill  must  be  addressed  to  a  definite.     (Formal  Requisites,  §§  26-28.) 
Not  liable  to  holder  on  an  unaccepted  bill  or  uncertified  check.     (Checks, 

§3.) 
Bound  to  honor  his  customer's  checks.    (Checks,  §  4.) 
Bill  blank  as  to,  not  a  note.     (Formal  Requisites,  §§  4,  26.) 

DRAWER. 
Essential  to  biU.     (Formal  Requisites,  §  25.) 
Accepted  bill  blank  as  to,  same  as  promissory  note.     (Formal  Requisites, 

§  25.) 
Bill  addressed  to,  is  a  note.     (Formal  Requisites,  §  28.) 

DRAWER  AND  INDORSER,  OBLIGATION  OF.  (See  Checks,  In- 
doeser  without  Recourse.) 
1.  Every  drawer  promises  the  payee  and  subsequent  holders,  and  every 
indorser  promises  his  indorsee  and  subsequent  holders,  that  if  the  drawee 
or  maker  fails  to  honor  the  bill  or  note,  he  will,  upon  the  performance  of 
certain  conditions  imposed  by  the  law-merchant,  indemnify  the  holder 
for  all  loss  incurred  by  reason  of  the  dishonor  of  the  bill. 

This  contract  of  indemnity  applies,  of  course,  to  the  instrument  according 
to  its  tenor  at  the  time  when  it  is  signed  by  the  drawer  or  indorser,  and 
accordingly  the  liability  of  a  drawer  or  indorser  is  not  affected  by  a  prior 
forgeiy  or  alteration,  nor  by  the  existence  of  any  other  defense  in  favor 
of  prior  parties.  (MacGregor  v.  Rhodes,  II.  169;  Prescott  Bank  u. 
Caverly,  IL  231,  233,  u.  3.) 

The  nature  and  extent   of  the  obligation   of  a  drawer   or  indorser  wiU 
most  clearly  appear  by  a  separate  consideration  of  the  Conditions,  Time, 
Place,  and  Amount  of  the  payment  to  be  made  by  each. 
VOL.  II.  52 
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Conditions  of  Payment. 
Presentment  to  Drawee  or  Maker. 

2.  Presentment  to  the  drawee  or  maker  either  for  acceptance  or  payment 
being  necessary  to  establish  the  dishonor  of  the  instrument  is,  of  course, 
a  condition  precedent  to  any  liability  by  the  drawer  or  indorser.  (Lam- 
bert V.  Oakes,  II.  103,  and  n.  1 ;  Heylyn  v.  Adamson,  II.  109.) 

A  double  presentment  is  in  some  cases  necessary,  for  a  sight  bill,  unlike 

other  bills,  must  be  presented  for  acceptance  (Philpott  v.  Bryant,  II.  133, 

134,  n.  1,  2); 
and  if  accepted  it  must,  of  course,  also  be  presented  for  payment;  but  if 

dishonored  when   presented  for  acceptance,  no   further  presentment  is 

required  in  England  and  this  country  (Milford  v.  Mayor,  II.  121,  n.  1; 

Ballingalls  v.  Gloster,  II.  121,  128,  n.  1;  Whitehead  v.  Walker,  IL  142; 

Acceptance,  §  2),  ■ — unless  the  bill  is  afterward  accepted  supra  protest. 

(Williams  v.   Germaine,   II.   42,  2d  case;  Schofleld  v.  Bayard,  8  Wend. 

488.)      But  the  continental  law  is  otherwise.     (Aymar  v.    Sheldon,  II. 

206,  207.) 
Protest. 

3.  The  obligation  of  a  drawer  or  indorser  is  conditional  upon  a  protest  in  the 
case  of  foreign  bills.  (Gale  v.  Walsh,  11.  114.)  Inland  bills  need  not  be 
protested  (IL  114,  n.  1);  nor  notes  (II.  114,  ii.  1).  For  the  requisites  of 
due  protest,  see  Protest. 

Notice  of  Dishonor. 

4.  By  the  custom  of  merchants  a  drawer  or  indorser  is  entitled  to  due  notice 
of  dishonor  before  he  can  be  called  upon  to  take  up  the  dishonored  bill  or 
note.  (Dagglish  v.  Weatberby,  II.  112,  dishonor  by  non-acceptance; 
Blesard  v.  Hirst,  II.  109,  dishonor  by  non-payment.) 

But  of  course  an  indorser  cannot  insist  that  notice  should  be  given  to  the 
drawer.     (Heylyn  v.  Adamson,  II.  104;  Rickford  v.  Ridge,  II.  279,  280.) 
Surrender  of  the  Instrument  to  the  Drawer  or  Indorser. 

5.  It  seems  clear  that  by  the  custom  of  merchants  the  obligation  of  a  drawer 
or  indorser  resembles  that  of  an  acceptor  or  maker  in  so  far  that  payment 
should  be  conditional  upon  the  performance  by  the  holder  of  the  concur- 
rent act  of  presentment  and  surrender  of  the  instrument.  (Beawes,  Lex 
Meroatoria,  6th  ed.,  572,  §  70.)  Consistently  with  this  principle  it  is 
held  that  a  drawer  or  indorser  cannot  be  charged  at  law  if  the  bill  or  note 
is  lost  or  destroyed.     (Tuttle  v.  Standish,  II.  234.) 

Similarly,  a  tender  of  payment  upon  condition  that  the  bill  should  bo  surren- 
dered was  held  to  be  a  good  tender.  (II.  237,  n.  1;  see  also  Walker  v. 
Barnes,  II.  126;  Siggers  v.  Lewis,  II.  136;  see  infra,  §§  6,  7.) 

On  the  other  hand,  it  must  be  conceded  that  the  precedents  of  declarations 
contain  no  avennent  of  presentment  to  the  drawer  or  indorser.    (2  Chitty, 
Pleading,  7th  ed.,  109  etseq. ;  see  also  infra,  §  6.) 
Time  of  Payment. 

6.  If  full  effect  were  given  to  the  custom  of  merchants  the  holder's  cause  of 
action  would  not  be  complete  until  the  instrument  had  been  presented  for 
payment  to  the  drawer  or  indorser.  By  positive  decision,  however,  an 
action  may  be  brought,  in  some  jurisdictions,  at  least  as  soon  as  notice  of 
dishonor  is  received  by  the  drawer  or  indorser,  and  in  others  as  soon  as 
notice  has  been  dispatched  (Castrique  v.  Bernabo,  II.  149,  150,  n.  2); 
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and  the  statute  of  limitations  would  doubtless  be  held  to  begin  to  run  from 
the  same  times. 

Place  of  Payment. 

7.  A  drawer  or  indorser  is  bound  to  fulfil  his  contract  of  indemnity  by  pay- 
ment at  his  place  of  business  or  residence,  unless  a  particular  place  of  pay- 
ment is  indicated  in  the  bill  or  indorsement.  Accordingly  interest  payable 
ex  mora  is  computed  according  to  the  rate  at  the  place  of  the  drawer  or 
indorser  and  not  according  to  the  rate  at  the  place  where  the  bill  is  pay- 
able by  the  acceptor  or  maker.  (Gibbs  v.  Fremont,  11.  151;  Ex  parte 
Heidelback,  II.  245;  but  see  Peck  v.  Mayo,  II.  218,  220,  n.  2,  contra.) 

Amount  of  Payment. 

8.  The  holder  is  of  course  entitled  to  receive  at  its  maturity  the  amount 
specified  in  the  bill  or  note.  This  amount,  together  with  the  necessary 
expenses  arising  from  the  dishonor  of  the  instrument  by  the  acceptor  or 
maker,  is  the  measure  of  the  obligation  of  the  drawer  or  indorser.  These 
expenses  are,  when  the  drawer  or  indorser  resides  or  does  business  at  the 
place  where  the  instrument  is  payable,  the  notarial  fees  and  interest.  If 
the  place  of  the  drawer  or  indorser  is  different  from  the  place  of  payment 
of  the  instrument,  re-exchange  is  to  be  added. 

Amount  specified  in  the  Bill. 

9.  The  liability  of  a  drawer  or  indorser  for  the  face  or  the  bill  or  note  seems 
too  clear  for  argument.  There  are  decisions,  nevertheless,  that  an  in- 
dorsee can  never  recover  from  his  immediate  indorser  more  than  he  paid 
for  the  bill,  together  with  legal  interest.  (Cram  v.  Hendricks,  11.  202, 
205,  n.  6.)  These  decisions  have  been  severely  and  justly  criticised. 
(U.  205,  n.  6.) 

Notarial  Fees. 

10.  A  drawer  or  indorser  is  bound  to  pay  notarial  fees.  (Merritt  v.  Benton, 
II.  205.) 

Interest. 

11.  The  obligation  of  the  drawer  and  indorser  to  pay  interest  is  universally 
conceded;  but  there  is  much  confusion  in  the  authorities  as  to  the  mode 
of  computing  the  interest.  It  was  held,  for  example,  in  Gantt  v.  Mac- 
kenzie, II.  123,  that  interest  runs  from  the  moment  the  bill  is  dishonored 
by  non-payment,  while,  on  the  other  hand,  it  was  decided  in  Walker  v. 
Barnes,  II.  126  (but  see  Siggers  v.  Lewis,  II.  136),  that  interest  would 
not  run  until  the  drawer  or  indorser  was  informed  of  the  dishonor  of  the 
instrument. 

Again,  it  is  held  in  many  jurisdictions  that  interest  is  to  be  computed  ac- 
cording to  the  rate  which  prevails  at  the  place  of  residence  or  business  of 
the  drawer  or  indorser  (Gibbs  v.  Fremont,  II.  151;  Ex  parte  Heidelback, 
II.  245),  while  in  others  the  rate  of  the  place  where  the  instrument  is 
payable  by  the  drawee  or  maker  is  treated  as  the  basis  of  computation. 
(Rouquette  v.  Overmann,  11.  193-195,  semble;  Peck  u.  Mayo,  II.  218,  220, 
n.  2.) 

This  conflict  of  authority,  it  is  conceived,  has  arisen  from  a  failure  to  make 
a  necessary  distinction  between  interest  payable  by  a  drawer  or  indorser 
in  fulfilment  of  his  contract  of  indemnity,  and  interest  payable  by  a  drawer 
or  indorser  by  way  of  damages  for  the  non-fulfilment  of  his  contract  of 
indemnity.     The  first  runs  from  the  dishonor  of  the  instrument  to  the 
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time  when  it  sliould,  according  to  mercantile  custom,  be  presented  to 
the  drawer  or  indorser,  and  ought  to  be  computed  at  the  rate  prevailing 
at  the  place  of  dishonor.  (See  Suse  v.  Porape,  11.  173.)  Tlie  second 
runs  only  from  the  presentment  of  the  instrument  to  the  drawer  or 
indorser,  and  his  failure  to  pay,  and  is  to  be  computed  according  to  the 
rate  prevailing  at  the  place  where  the  contract  of  the  drawer  or  indorser 
is  to  be  performed. 
Re  Exchange. 

12.  When  the  place  of  payment  by  the  drawer  or  indorser  is  different  from 
that  at  which  the  instrument  should  have  been  honored  by  the  drawee  or 
maker,  the  amount  of  the  drawer's  or  indorser's  obligation  is  measured 
according  to  the  principle  of  re-exchange.  The  holder  is  supposed  to 
draw  at  the  place  of  dishonor  upon  the  drawer  or  indorser  at  the  place  of 
each,  respectively,  a  cross-bill,  payable  at  sight,  for  so  much  money  as 
will  enable  him  to  negotiate  the  bill  for  an  amount  equal  to  what  he 
should  have  received  at  the  maturity  of  the  original  bill,  together  with 
notarial  fees,  interest,  and  the  expenses  incident  to  the  negotiation  of  the 
cross-biU.  If  this  cross-bill  is  honored  upon  presentment,  the  drawer  or 
indorser  fully  discharges  his  contract  of  indemnity.  If  the  cross-bill  is 
not  honored  upon  presentment,  the  holder  may  bring  an  action  against  the 
drawer  or  indorser  upon  the  original  bUl,  in  which  action  he  will  be  en- 
titled to  recover  the  amount  of  the  cross-bill,  and  interest  thereon,  from 
the  time  of  dishonor  of  the  cross-bill,  and  at  the  rate  of  the  place  where 
the  bill  was  payable.  In  England  and  the  United  States  the  cross-bill  is 
not,  as  a  rule,  actually  drawn,  but  simply  serves  as  the  measure  of  the 
drawer's  or  indorser's  obligation.  (Suse  v.  Pompe,  II.  173;  Mellish  v. 
Simeon,  II.  116;  Wood  v.  Kelso,  II.  228.)  By  statute  or  usage  a  fixed 
amount  is,  in  some  jurisdictions,  payable  by  way  of  damages  instead  of 
re-exchange.  (Auriol  v.  Thomas,  II.  112;  Gantt  v.  Mackenzie,  II.  123; 
Slacum  V.  Pomery,  II.  199.) 

DRUNKENNESS.     (See  Intoxication.) 
DUE  BILL. 
Not  a  note,  unless  containing  words  of  negotiability.    (Formal  Requisites, 
§5.) 

DURESS. 

Is  a  personal  defense.     (Defenses,  §  5.) 

Bars  an  action  by  a  transferee  after  maturity.     (Overdue  Paper,  §  4.) 

E. 

EFFECTS. 

Drawing  without.     (Diugence  dispensed  with,  when,  §  2.) 
EPIDEMIC. 

Excuses  delay  in  sending  notice.     (Notice  op  Dishonor,  §  14.) 
EQUITABLE  DEFENSES.     (See  Defenses,  §§4,   5;  Extinguishment, 

§§  16-19;  Overdue  Paper,  §  4;  Purchase  for  Value,  §§  4,  5.) 
EQUITIES.     (See  Equitable  Defenses.) 
EQUITY. 

Remedy  in,  on  a  lost  or  destroyed  bill.     (Acceptor  and  Maker,  §  6.) 
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ESCROW.     (See  Delivery.) 

ESTOPPEL.     (Purchase  for  Value,  §  3;  II.  784.) 

EXCHANGE. 

Promise  to  pay,  does  not  destroy  negotiability.   (Formal  Requisites,  §  19.) 
EXCHEQUER  BILLS.     (Negotiable  Paper,  §  1.) 
EXCUSABLE  DELAY. 

In  presentment.     (Presentment  for  Payment,  §§  6,  7.) 

In  sending  notice.     (Notice  op  Dishonor,  §§  13-16.) 
EXCUSES. 

For  not  making  presentment  and  giving  notice  of  dishonor.     (Diligenob 
dispensed  with,  when.) 
EXECUTION. 

Bills  may  be  taken  in,  when.     (Chattels,  §  7.) 

EXECUTOR  (OR  ADMINISTRATOR). 

Title  to  bills  of  a  testator  vest  in.     (Transfer,  §  18.) 

Bills  of  deceased  transferable  by.     (Transfer,  §  15.) 

Any  one  of  several  executors  may  indorse  a  bill  of  the  testator.  (I.  391, 
n.  1.) 

Bill  payable  to  executors  must  be  indorsed  by  all.     (I.  391,  n.  1.) 

Indorsement  by,  of  bill  delivered  by  the  testator  is  valid.  (Watkins  v. 
Maule,  I.  332.) 

Delivery  by,  of  bUl  indorsed  by  testator  is  not  an  indorsement.  (Indorse- 
ment, §  17.) 

Delivery  by  executor,  as  such,  to  himself  individually.     (Transfer,  §  12.) 

Bill  payable  to  a  person  supposed  to  be  living  is  payable  to  his.  (I.  389, 
n.l.) 

Presentment  to,  when  proper.     (Presentment  for  Payment,  §  20.) 

Delay  in  presentment  by,  excusable  when.     (Presentment  for  Payment, 

§6-) 

Notice  to,  when  proper.     (Notice  of  Dishonor,  §  33.) 

Notice  to,  when  unnecessary.     (Diligence  dispensed  with,  when,  §  15.) 

Bill  in  hands  of  acceptor  at  maturity  as  executor  of  holder  is  assets.  (Ex- 
tinguishment, §  7.) 

Bills  payable  to  executor  of  A.  in  his  representative  capacity  pass  on  his 
death  to  the  administrator  de  bonis  non  of  A.  (Catherwood  v.  Chabaud, 
1  B.  &  C.  150;  Sheets  v.  Pabody,  6  Blackf.  120.) 

Administrator  taking  out  letters  of  administration  where  ^he  bills  of  the 
deceased  ai-e,  may  transfer  them.  (I.  389,  n.  1;  Robinson  v.  CrandaU, 
I.  325.) 

Transfer  by,  of  bills  of  the  testator  in  payment  of  executor's  own  debt.  (I. 
630,  n.  1.) 

Addition  of  word  "executor"  to  signature  does  not  make  indorsement  re- 
strictive.    (I.  708,  n.  1.) 

EXTINGUISHMENT. 

1.  If  the  title  to  a  bill  or  note  has  once  become  vested  in  the  payee,  nothing 
short  of  a  physical  destruction,  cancellation,  or  alteration  of  the  instru- 
ment, or  its  retransfer  to  the  acceptor  or  maker  (or  to  the  drawer  or 
drawee,  if  the  bill  was  not  accepted),  can  afterwards  extinguish  it.  A 
bill,  it  will  be  seen,  resembles  in  this  respect  a  bond. 
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Physical  Destruction. 

2.  If  a  bill  is  intentionally  destroyed  by  the  holder,  he  forfeits  all  rights 
against  every  party  to  it.  (II.  65,  n.  10.)  But  if  the  destruction  is 
accidental,  although  the  right  to  recover  at  law  is  lost,  the  holder  may  still 
proceed  in  equity.  (Acceptor  and  Maker,  §  6;  Drawer' and  In- 
DORSER,  §  5.) 

Cancellation. 

3.  A  cancellation  by  the  holder  aninio  cancellandi  is  equivalent  to  a  destruc- 
tion of  the  instrument.  (Yglesias  v.  River  Bank,  3  C.  P.  D.  60.)  It  is 
difficult  to  state  with  accuracy  what  will  be  a  sufficient  cancellation  to 
affect  a  purchaser  with  notice,  but  it  seems  clear  that  there  was  an 
adequate  cancellation  in  Ingham  «.  Primrose,  I.  530 ;  and  it  is  therefore 
not  surprising  to  find  that  the  opinion  of  the  court  in  that  case  to  the 
contrary  has  been  overruled.     (Baxendale  ».  Bennett,  I.  554.) 

Alteration. 

4.  A  material  alteration  is  equivalent  to  a  destruction  of  the  instrument. 
(Master  v.  Miller,  I.  447,  n.  1.) 

Retransper. 

5.  The  retransfer  of  a  bill  or  note  to  the  acceptor  or  maker  at  maturity  (and 
generally  also  after  maturity,  see  infra)  is  an  extinguishment  of  the  in- 
strument. For  as  the  immediate  right  to  demand,  and  the  immediate 
duty  to  make  payment  concur  in  the  same  individual,  the  obligation  is 
necessarily  discharged.  The  same  principle  applies,  of  course,  although 
the  retransfer  is  before  maturity,  if  the  acceptor  or  maker  retains  the 
paper  until  maturity.     (Harmer  v.  Steele,  I.  820,  824,  n.  2.) 

Voluntary  Extinguishment. 

6.  The  extinguishment  may,  and  commonly  does,  give  effect  to  the  intention 
of  the  parties,  as  where  the  paper  is  surrendered  either  by  way  of  gift  or 
upon  payment.     (Bartrum  v.  Caddy,  I.  814;  T.  841,  n.  2;  II.  65,  n,  10.) 

Extinguishment  by  Operation  of  Law. 

7.  But  the  extinguishment  may  also  occur  by  operation  of  law  without  regard, 
or  even  in  opposition  to  the  intention  of  the  parties,  e.  g., 

a  transfer  to  the  acceptor  or  maker  as  executor  of  the  holder  (Freakley  v. 
Fox,  I.  811) ; 

or  a  transfer  to  the  wife  of  the  acceptor  or  maker  (Abbott  v.  Winchester, 
I.  877); 

or  a  transfer  to  the  husband  of  the  acceptor  or  maker,  the  paper  having  been 
executed  by  the  wife  before  marriage.  (Chapman  v.  Kellogg,  I.  874.)  In 
this  case,  indeed,  the  note  was  held  to  be  extinguished,  although  by  statute 
a  husband  was  not  liable  for  the  debts  of  his  wife  contracted  before  mar- 
riage.    {Sed  guwre,  and  see  infra,  Overdue  P.iper,  §  7.) 

or  a  transfer  to  an  anomalous  indorser  in  jurisdictions  where  such  an  in- 
dorser  is  treated  as  a  joint  maker.     (Pray  v.  Maine,  I.  873.) 
When  the  Retransfer  should  be  made. 

8.  The  retransfer  should  regularly  be  made  at  maturity.  Overdue  paper 
being  simply  a  chose  in  action,  an  acceptor  or  maker  pays  it  at  his  peril, 
even  though  negotiable  by  delivery,  just  as  a  purchaser  buys  such  paper 
at  his  own  risk.  Possession,  in  other  words,  of  paper  negotiable  by 
delivery  does  not  prove  property  after  maturity  either  to  a  payor  or  pur- 
chaser.    (Hinckley  v.  Union  Pacific  R.  R.,  129  Mass.  52.) 
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9.  In  one  respect  the  position  of  an  acceptor  or  maker  differs  from  that  of  a 
purchaser.  A  purchase  before  maturity  is  in  the  regular  course  of  busi- 
ness. A  payment  before  maturity,  on  the  other  hand,  is  out  of  the  regular 
course  of  business.  Therefore,  although  a  purchaser  before  maturity, 
from  the  ostensible  owner  of  paper  negotiable  by  delivery,  acquires  a  good 
title  (Purchase  for  Value,  §  1),  an  acceptor  or  maker,  who  takes  up 
sucli  paper  before  maturity,  gets  only  the  title  of  the  ostensible  holder, 
and,  accordingly,  if  he  has  none,  the  acceptor  or  maker  will  be  liable  to 
a  subsequent  action  by  the  real  holder.  (De  Silva  i,.  Fuller,  I.  807; 
Wheeler  v.  Guild,  I.  866,  870,  semble.)  So  also  a  payment  before  maturity 
to  the  true  holder  is  no  bar  to  an  action  by  a  subsequent  holder  without 
notice  of  the  prior  payment.  (Burbridge  v.  Manners,  I.  465,  466,  n.  1.) 
But  an  acceptor  or  maker  may  acquire  a  bill  or  note  before  maturity,  not 
with  the  design  of  taking  it  up,  but  as  an  ordinary  purchaser,  and  in 
such  a  case  he  may,  like  any  purchaser,  negotiate  the  paper  further. 
(Attenborough  v.  Mackenzie,  I.  842,  844,  n.  1.) 
To  whom  the  Relransfer  should  he  made. 

10.  The  retransfer,  to  work  an  extinguishment,  should  be  made  to  the  acceptor 
or  maker.  If  the  instrument  is  returned  to  the  drawer  or  indorser,  it  is, 
as  a  rule,  not  extinguished,  but  the  retransferee  is  simply  remitted  to  his 
former  position,  and  being  once  more  the  holder,  he  may  bring  an  action 
upon  the  paper,  or  transfer  it  afresh  by  reindorsing  it.  (Serra  v.  Berkley, 
I.  803;  Callow  v.  Lawrence,  I.  809,  811,  n.  1.) 

If,  however,  a  bill  payable  to  a  third  person  is  taken  up  by  the  drawer,  it 
cannot  be  afterwards  negotiated  unless  through  the  payee  (Beck  v. 
Robley,  1.  806) ;  but  Lord  Mansfield's  statement,  that  the  instrument  in 
that  case  ceased  to  be  a  bill,  was  inaccurate. 

Even  an  accommodation  acceptance  or  note  is  not  extinguished  at  law  by  a 
retransfer  to  the  drawer  or  payee  for  whose  accommodation  the  paper  was 
given  (Lazarus  v.  Cowie,  I.  818) ;  but  the  retransfer  in  such  cases  would 
operate  in  equity  as  a  virtual  extinguishment.     (See  infra,  §§  16-19.) 
Mode  of  Retransfer . 

11.  All  paper,  whether  negotiable  by  delivery  or  indorsement,  may  be  retrans- 
ferred  by  a  simple  delivei-y.     (See  Transfer,  §  11.) 

If,  indeed,  the  retransfer  is  by  operation  of  law,  uo  actual  delivery  is  neces- 
sary.    (See  Transfer,  §  13.) 

By  whom,  the  Retransfer  must  he  made. 

12.  The  requisites  of  a  retransfer  being  substantially  the  same  as  those  of  a 
transfer  to  a  new  holder,  it  follows  that  a  retransfer  by  one  who  holds  the 
bill  under  a  forged  or  unauthorized  indorsement  is  not  an  extinguishment 
of  the  bill,  and  a  payment  to  such  a  holder  will  be  no  bar  to  a  subsequent 
action  by  the  lawful  holder.     (Smith  v.  Sheppard,  I.  804,  805,  n.  1.) 

13.  But  a  payment  at  maturity  to,  and  retransfer  by,  the  holder  and  osten- 
sible owner  of  paper,  payable  to  bearer  or  indorsed  in  blank,  will  extin- 
guish the  paper,  for  an  acceptor  or  maker  in  such  a  case  occupies  a 
position  analogous  to  that  of  a  purchaser  for  value  without  notice  before 
maturity.     (Anonymous,  I.  802  and  n.  2.) 

By  the  same  analogy,  however,  a  retransfer  by  way  of  gift  is  no  extinguish- 
ment of  paper  negotiable  by  delivery,  unless  the  donor  was  the  legal 
holder,  for  the  donee  in  such  a  case  is  in  no  better  position  than  a  pur- 
chaser who  gives  no  value. 
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14.  A  payment  to,  and  retvansfer  by,  an  agent,  as  agent,  of  the  holder,  will 
not  work  an  extinguishment,  whether  the  paper  be  negotiable  by  delivery 
or  by  indorsement,  unless  the  agent  was  actually  authorized  to  receive 
payment.     (I.  802,  n.  2.) 

15.  A  bill  would  doubtless  be  extinguished  by  a  payment  to,  and  retransfer 

by, 

a  trustee ; 

or  a  pledgee  who  retains  the  bill,  notwithstanding  the  pledgor  has  paid  the 
debt  secured  thereby;  the  case  of  Wheeler  v.  Guild,  I.  866,  is  not  incon- 
sistent with  this  proposition,  for  in  that  case  there  was  no  retransfer  of 
the  note  by  the  pledgee  to  the  maker  (see  also  infra,  §  17) ; 

or  one  who  had  already  received  the  amount  of  the  bill  from  the  drawer  or 
an  indorser,  provided  the  drawer  or  indorser  had  not  reacquired  possession 
of  the  paper  (Jones  v.  Broadhurst,  I.  824;  Williams  v.  James,  I.  832; 
Agra  Bank  v.  Leighton,  I.  855;  Thornton  v.  Maynard,  I.  861)  ;  for  the 
holder  after  such  payment  holds  as  trustee  for  the  drawer  or  indorser;  if 
the  payment  is  partial  only,  the  holder  is  trustee  pro  ianto.  (Johnson  v. 
Kennion,  I.  803;  Re  Souther,  I.  878.)  The  case  of  Bacon  v.  Searles,  I. 
807,  unless,  as  seems  probable,  the  bUl  in  that  case  was  an  accommodation 
bill,  is  overruled.     (I.  830.) 

or  a  fraudulent  vendee,  before  the  vendor  has  elected  to  avoid  the  sale; 
(see  Prouty  v.  Roberts,  I.  353) ;  or  even  after  such  election,  if  the  ac- 
ceptor or  maker  has  no  notice  of  it.  Payment  and  retransfer  after  notice 
of  the  vendor's  election  to  avoid  the  sale  would,  of  course,  be  wrongful, 
but  whether  payment  and  retransfer  under  such  circumstances  would  pre- 
vent the  extinguishment  of  the  bill  has  not  been,  it  is  believed,  expressly 
decided,  and  must  depend  upon  the  effect  of  such  an  election  una-ccom- 
panied  by  a  reacquisition  of  the  instrument  by  the  vendor.  The  defrauded 
vendor  of  land  cannot  regain  the  legal  title  without  a  reconveyance  by  the 
fraudulent  grantee,  and  this  principle  seems  equally  applicable  to  other 
kinds  of  property.  But  in  the  case  of  personal  property  the  courts  of 
common  law  have  assumed  a  power  greater  even  than  that  exercised  by  a 
court  of  equity  in  the  case  of  land,  and  maintain  generally  that  the  de- 
frauded vendor  of  a  chattel  may  by  his  own  act  revest  the  title  in  himself; 
and  it  is  quite  probable  that  they  would  apply  this  anomalous  doctrine  to 
negotiable  paper. 

Extinguishment  in  Equity. 

16.  Although  a  bill  or  note  has  been  neither  destroyed  nor  retransferred  to  the 
acceptor  or  maker,  and  therefore  is  not  extinguished  at  law,  the  acceptor 
or  maker  may  nevertheless  have  acquired  an  equity  against  the  holder 
which  will  reduce  his  title  to  the  paper  to  a  dry  legal  interest;  and  if  this 
equity  is  acquired  at  or  after  maturity,  inasmuch  as  every  subsequent 
transferee  will  be  bound  by  it,  the  acceptor  or  maker  will  be  for  all  prac- 
tical purposes  in  the  same  position  which  he  would  occupy  if  the  instru- 
ment were  extinguished  at  law. 

Thus,  a  gift  by  the  holder  unaccompanied  by  delivery  to  the  acceptor 
or  maker  will  not  transfer  the  legal  title;  but  it  will  pass  the  beneficial 
interest,  and  the  acceptor  or  maker,  as  cestui  que  trust,  could  in  equity  en- 
join a  subsequent  action  by  the  donor  as  trustee,  or  any  transferee  of  the 
donor  after  maturity.     The  gift,  therefore,  practically  nullifies  the  in- 
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stniment,  and  as  the  courts  of  common  law  have  so  far  strained  their 
jiu'isdiotion  as  to  permit  the  donee  to  plead  the  equitable  right  to  an 
injunction  as  if  it  were  a  legal  defense  (see  Defenses,  §  4),  it  is  fi-e- 
quently  said  that  a  gift  by  the  holder  -without  a  surrender  of  the  bill,  or  a 
mere  parol  discharge  of  the  acceptor  or  maker,  extinguishes  the  instru- 
ment. (Foster  v.  Dawber,  I.  837,  841,  n.  2.) 
By  the  same  principle  a  payment  by  the  acceptor  or  maker  to  the  lawful 
holder  without  a  retransfer  regularly  converts  the  latter  into  a  trustee  for 
the  former,  and  there  would  be  the  same  equitable  bar  to  a  subsequent 
action  as  in  the  case  of  a  gift. 

17.  In  certain  cases  the  equity  acquired  by  the  acceptor  or  maker  against  the 
holder  may  be  overridden  by  a  stronger  equity  in  favor  of  another  person, 
«•  9-1  payment  by  the  acceptor  or  maker  to  a  pledgee  -who  had  previously 
been  paid  the  principal  debt  by  the  pledgor,  although  an  equitable  bar 
to  an  action  by  the  pledgee  will  not  be  permitted  to  defeat  an  action 
by  the  pledgor,  who  has  reacquired  the  bill  from  the  pledgee.  For  the 
pledgor  has  the  prior  equity.    (Wheeler  v.  Guild,  I.  866.) 

Nor,  it  is  believed,  would  payment  to  a  fraudulent  vendee,  without  a  re- 
transfer  of  the  paper,  bar  a  subsequent  action  by  the  defrauded  vendor. 

Nor  would  a  payment  to  one  who  had  previously  sold  but  not  delivered  the 
bill  bar  an  action  by  the  purchaser  to  whom  the  bill  was  subseqiiently 
transferred. 

18.  The  acceptor  or  maker  can,  of  course,  acquire  no  equity  against  the  legal 
holder  except  by  a  payment  to  him,  e.  g.,  a  payment  to  one  who  had  pre- 
viously transferred  the  paper  will  not  affect  the  rights  of  the  transferee. 
(Milnes  v.  Dawson,  I.  835,  837,  n.  1.)' 

19.  As  we  have  seen,  supra,  §  10,  a  retransfer  to  a  drawer  or  indorser  does  not 
extinguish  a  bill  or  note,  even  though  the  paper  was  given  for  the  accom- 
modation of  the  party  who  takes  it  up.  But  although  the  accommoda- 
tion acceptor  or  maker  is  still  strictly  liable  at  law  to  the  accommo- 
dated party,  the  latter,  having  contracted  to  indemnify  the  acceptor  or 
maker,  would  have  to  repay,  as  defendant  in  a  cross  action,  whatever  he 
might  recover  as  plaintiff  upon  the  bill  or  note.  A  court  of  equity  will, 
therefore,  enjoin  the  first  action;  and  as  the  courts  of  common  law,  to 
avoid  the  scandal  of  two  actions  where  there  ought  to  be  none,  permit  the 
defendant  to  set  up  his  counter  claim  as  if  it  were  a  legal  defense,  it  is 
sometimes  stated  as  a  rule  of  law  that  payment  at  maturity  by  a  drawer 
or  payee  of  a  bill  or  note  made  for  their  accommodation  is  an  extinguish- 
ment of  the  instrument.     (I.  819,  n.  2;  Cook  v.  Lister,  I.  844.) 

Payment  by  the  accommodated  party  of  a  part  only  of  what  is  due  enures 
as  an  extinguishment  in  equity  ^ro  tanto.     (I.  880,  n.  1.) 


F. 

FAILURE  OF  CONSIDERATION.     (See  Consideration.) 

FEME  COVERT.     (See  Coverture.) 

FICTITIOUS  NAME. 
Signing  a.     (I.  347,  a.  3.) 


826  INDEX   AND    SUMMARY. 

FICTITIOUS  PAYEE. 
When  holder  can  recover  on  a  bijl  payable  to  a.     (See  Pubchase   for 
Value,  §  2  (a).) 

FORBEARANCE. 
Agreement  for,  makes  one  a  holder  for  value.   (Pdechase  for  Value,  §  8.) 
Agreement  for,  when  a  discharge  to  parties  to  a  bill.     (Defenses,  §  5.) 

FOREIGN  BILLS.     (See  also  Conflict  of  Laws.) 

Bills  payable  in  a  different  jurisdiction  from  that  in  -which  the  obligation  of 

the  drawer  is  to  be  performed  are.     (II.  351,  n.  1;  II.  114,  n.  1;  and  see 

especially  Strawbridge  v.  Robinson,  10  111.  470,  cited  11.  240,  n.  4.) 
Bills  ostensibly,  may  be  shown  to  be  inland  to  prevent  evasion  of  stamp  laws 

(Bennison  v.  Jewison,  I.  512,  513,  n.  1) ;   in  Barker  v.   Sterne  the  bill 

took  effect  by  relation  as  a  foreign  bill. 
Must  be  presented  by  a  notary.     (Presentment  for  Payment,  §  15.) 
Must  be  protested.     (Drawer  and  Indorser,  §  3.) 
Entitled  to  days  of  grace.     (Grace.) 

FORGERY. 

Of  drawer's  signature  no  defense  to  action  against  acceptor.     (Acceptor 

AND  Maker,  §  1.) 
Prior,  no  defense  to  action  against  indorser.     (Drawer  and  Indorser, 

Of  amount  before  acceptance  immaterial.     (Acceptor  and  Maker,  §  1 ; 

Checks,  §  10.) 
Holder,  except  in  cases  above  mentioned,  can  acquire  no  title  to  a  forged 

bill  (Purchase  for  Value,  §  3  (c)) ,  or  to  a  genuine  bill  through  a  forged 

indorsement.     (Purchase  for  Value,  §  2.) 
Payment  to  holder  of  a  forged  bill,  except  in  the  three  cases  first  mentioned, 

or  to  a  holder  of  a  genuine  bill  under  a  forged  indorsement,  may  be  re- 
covered, it  has  been  decided,  as  money  paid  under  a  mistake  of  fact.     (I. 

433,  434,  n.  2;  L  591,  n.  1.) 
Payment  to  holder  under  a  forged  indorsement  is  no  bar  to  an  action  by  the 

true  holder.     (Extinguishment,  §  12.) 
Incapable  of  ratification.     (Brook  v.  Hook,  L.  R.  6  Ex.  89;  Workman  o. 

Wright,  33  Ohio  St.  405.) 
Forged  paper  is  not  a  valid  payment  of  antecedent  debt  in  the  absence  of 

laches.     (Specialty,  §  7.) 
Transferor  by  delivery  or  indorser  without  recourse  warrants  genuineness 

of  bill.     (II.  242,  n.  1.) 

FORMAL  REQUISITES  OF  BILLS  AND  NOTES. 
Order. 

1.  A  bill  must  contain  an  order  to  pay,  i.  e.,  it  must  import  a  right  on  the 
part  of  the  drawer  to  command,  and  a  duty  on  the  part  of  the  drawee  to 
make,  the  payment  indicated  in  the  bill.  (Little  v.  Slackford,  I.  3,  semUe; 
King  V.  Ellor,  I.  5  and  n.  1.) 

2.  An  instrument  containing  a  mere  authority  to  pay,  e.  g.,  "We  hereby 
authorize  you  to  pay,  on  our  account,  to  the  order  of  W.  G.,"  etc.,  is  not 
a  bill.     (I.  5,  n.  1.) 

Nor  an  instrument  containing  a  request  of  payment  as  a  favor,  e.  g., 
"  Please  to  let  the  bearer  have  seven  pounds,"  etc.,  or  "Please  to  send 
£10  by  the  bearer,"  etc.     (Little  v.  Slackford,  I.  2;  King  ».  Ellor,  I.  5.) 


INDEX   AND   SUMMARY.  827 

FORMAL  REQUISITES  OF   BILLS  AND  NOTES —  continued. 
But  the  insertion  of  words  of  civility  does  not  convert  an  order  into  a  re- 
quest, e.  g.,  an  instrument  in  the  following  form:  — "Mr.  Nelson  will 
much  oblige  Mr.  Webb  by  paying  to  J.  Ruff,  or  order,  twenty  guineas  on 
his  account,"  is  a  bill;  so  also  an  instrument  reading,  "  Please  pay,"  etc. 
(Ruff  V.  Webb,  I.  1;  I.  3,  n.  1 ;  Leonard  v.  Mason,  I.  57.) 
8.  Whether  an  instrument  is  a  bill,  and  whether  the  payee  can  maintain  an 
action  upon  it,  are  distinct  questions,  the  first  of  which  must  be  answered 
by  what  appears  upon  the  face  of  the  instrument,  while  in  determining 
the  second,  the  character  of  the  delivery  is  to  be  considered.     This  dis- 
tinction was  overlooked  in  Norris  o.   Solomon,  I.  3,  where,  although  the 
payee  could  not  have  succeeded  in  an  action  against  the  drawer,  the 
instrument  contained  all  the  formal  requisites  of  a  bill,  it  being  now  set- 
tled law  that  words  of  negotiability  are  not  necessary  in  a  bill. 
Promise. 

4.  A  note  must  contain  a  promise.  The  promise  need  not  be  in  any  set  form 
of  words ;  any  words  fairly  importing  an  actual  promise  to  pay  are  suffi- 
cient; e.g.,  — 

"  I  owe,"  etc.,  "  to  be  paid  on  demand,"  etc.,  or  "  I  O  U  £20  to  be  paid  on 
the  22d  inst.,"  etc  (Casborne  v.  Button,  I.  6;  Brooks  v.  Elkins,  1.  8; 
see  Ellis  v.  Mason,  I.  9.) 

"  Good  to  A.  or  order  for  flOO,"  etc.     (Franklin  v.  March,  I.  18.) 

An  ordinary  certificate  of  deposit  is  a  note.  (Bank  of  Orleans  v.  Merrill, 
L  20  and  n.  3.) 

An  acceptance  written  upon  an  unsigned  promissory  note  or  bill  is  a  note 
(Block  V.  Bell,  I.  7;  Drummond  u.  Dnimmond,  I.  883;  Peto  v.  Reynolds, 
I.  106); 

but  an  order  in  an  instrument  containing  no  drawee  is  not  a  note.  (For- 
ward V.  Thompson,  I.  13;  see,  however,  Almy  v.  Winslow,  126  Mass. 
342,  contra.) 

5.  A  promissory  note  is  a  new  obligation  and  not  simply  evidence  of  an  old 
obligation.  An  acknowledgment  of  indebtedness  is  evidence  of  an 
old  obligation,  but  creates  no  new  obligation.     Accordingly 

an  I  O  U  or  a  non-negotiable  due  bill,  e.g.,  "  Due  A.  B.,"  etc.,  is  not  a 

note  (Fisher  v.  Leslie,  I.  6;  Hyne  v.  Dewdney,  I.  11,  semble ;  Currier  u. 

Lockwood,  I.  21;  Smith  v.  Allen,  I.  15); 
even  though  the  instrument  contains  a  promise  to  pay  interest  (Taylor  v. 

Steele,  I.  10) ; 
but  an  instrument  reading  "  Due  A.  $100  on  demand,"  has  been  held  to  be 

a  note.     (Smith  v.  Allen,  I.  15;  see,  however,  Hyne  v.  Dewdney,  I.  11.) 
On  the  other  hand,  a  due  bill  containing  words  of  negotiability  necessarily 

imports  a  promise ;  e.g. ,  — 
"  Due  A.  or  bearer."     (Russell  u.  Whipple,  I.  17.) 

Unconditional  Okder  ok  Promise. 

6.  A  bill  or  note  must  be  payable  absolutely,  i.e.,  it  must  be  subject  to  no 
conditions,  except  the  implied  conditions  of  presentment,  protest,  and 
notice  of  dishonor,  which  attach  by  the  custom  of  merchants  to  negotiable 
paper  as  such.  Accordingly  an  instrument  is  not  a  bill  or  note  if  it  con- 
tains an  order  or  promise  to  pay 

ten  days  after  A's.  marriage  (Beardsley  v.  Baldwin,  I.  30,  and  n.  2) ; 

or  at  a  fixed  time,  "if  I  am  then  living,"  or  provided  certain  things  are 
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done  (Braham  v.  Bubb,  I.  32,  33,  n.   1;  Kingston  v.  Long,  I.  31;  Smilie 

c.   Stevens,  I.  95;  the  decision  in   Adams  v.  Franklin,  I.   27,  contra,  is 

erroneous) ; 
or  "if    A.  does  not    pay"   (Appleby   v.  Biddolph,  I.  28    and  n.   1;    I. 

33,  n.  1) ; 
or  an  order  or  promise  to  pay  or  do  something  else  (Smith  v.  Boheme,  I. 

24,  25,  n.  1); 
or  a   promise  with   a  defeasance  in  the  form  of  a  condition   subsequent 

(Hartley  v.  Wilkinson,  I.  81,  32,  n.  3;  Richardson  v.  Martyr,  I.  36); 
or  an  order  or  promise  to  pay  out  of  a  particular  fund  (Josselyn  v.  Lacier, 

I.  25,  27,  n.  1;  Jenney  v.  Herle,  I.  28,  29,  n.  1);  but  an  instrument  is 

none  the  less  a  bill,  although  it  contains  a  reference  to  a  particular  fund 

from  which  the  party  paying  shall  reimburse  himself  (Macleed  v.   Snee, 

I.  30  and  n.  1)  ; 
or  a  guarantee  of  payment  written  upon  a  note  by  a  stranger.     (I.  33,  n.  1, 

last  paragraph ;  see  infra,  §  8.) 

7.  An  instrument  does  not  become  a  biU  or  note  upon  the  fulfilment  of  the 
condition.  It  must  be  a  bill  or  note  when  executed,  if  ever.  (Kingston 
V.  Long,  I.  31;  Colehan  v.  Cooke,  I.  87-88.) 

Accordingly  an  instrument  containing  a  mere  offer,  e.g.,  a  promise  to  pay  in 
consideration  of  goods  to  be  supplied,  is  not  a  note.  (Jarvis  v.  Wilkins, 
I.  34,  35,  n.  1 ;  compare  Shenton  v.  James,  I.  35,  where  the  promise  was 
for  a  consideration  already  received.) 

8.  If  the  instrument  is  on  its  face  payable  absolutely,  it  is  a  note,  although 
not  expressed  in  the  usual  or  most  appropriate  words,  e.g.,  "  I  promise  to 
pay  or  cause  to  be  paid,"  or  "I  guarantee  to  pay."  (Lovell  u.  Hill,  I. 
33  and  n.  2.) 

9.  A  bill  or  note  payable  "on  demand"  or  "at  sight,"  or  a  certificate  of 
deposit  payable  "on  the  return  of  this  certificate,"  or  a  bill  payable  at 
a  fixed  period  "  after  sight,"  are  of  course  negotiable,  as  these  words  add 
nothing  to  the  burden  imposed  by  the  law-merchant  upon  the  holder  of 
negotiable  paper.  It  has  been  decided,  also,  that  a  note  may  be  payable 
at  a  fixed  period  "  after  notice  "or  "  after  demand  "   (Walker  v.  Roberts, 

1.  88  and  n.  3;  Thorpe  v.  Booth,  II.  33  and  u.  4);  but  the  objections  to 
such  a  note  as  a  negotiable  instrument  seem  not  to  have  been  duly  con- 
sidered.     (See  infra,  §  23.) 

10.  It  is  not  enough  that  an  instrument  contains  no  condition  in  the  strict 
sense  of  the  term.  It  must  also  appear  upon  its  face  to  be  payable  abso- 
lutely. An  order  or  promise,  therefore,  to  pay,  if  a  certain  event  has 
already  happened,  cannot  be  a  bill  or  note.  But  the  point  seems  not  to 
have  been  discussed. 

Payable  in  Money. 

11.  A  bill  must  be  payable  in  money,  i.e.,  in  what  is  a  legal  tender  in  payment 
of  debts  at  the  place  of  payment.  Accordingly  an  instrument  is  not  a  bill 
or  note  if  payable  in 

"bank  notes,"  unless  they  are  legal  tender  (Rex  v.  Wilcox,  I.  39  and  n. 

2.  Conf .  Searcy  v.  Vance,  I.  49) ; 

or  "currency,"   "current  funds,"  or  "current  bank   notes"  (I.  48,  n.  4, 

second  paragraph;  but  see  contra,  Judah  v.  Harris,  I.  47,  48,  n.  4) ; 
or  "  foreign  money,"  e.g.,  a  bill  payable  in  New  York  in  "  Canada  money. "_ 
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(Thompson  v.  Sloan,  L  51,  n.  2;  Chrysler  u.  Renois,  I.  51;  but  see 
contra,  St.  Stephen  R.  R.  „.  Black,  I.  45,  46,  n.  1.)  But  the  amount  of 
a  bill  may  be  expressed  in  money  of  a  foreign  denomination,  if  the  bill 
IS  not  payable  in  foreign  money,  e.g.,  a-n  English  bill  for  £100  payable  in 
the  United  States.     (Thompson  v.  Sloan,  L  51,  n.  2  and  n.  (a)). 

12.  If  there  are  two  or  more  kinds  of  legal  tender  at  the  place  of  payment,  a 
bill  or  note  may  be  made  payable  in  any  one  of  them,  e.g.,  in  the  United 
States  a  bill  may  be  made  payable  in  gold,  silver,  or  legal  tender  notes.' 
(Chrysler  v.  Renois,  I.  50.)  The  opinion  expressed  (I.  39,  40,  n.  2),  that 
legal  tender  notes  are  not  money,  however  sound  in  political  economy,  is 
unsound  in  law. 

13.  The  payment  m  money  need  not  be  expressed  in  any  set  form  of 
words,  e.g., — 

"  Credit  A.  or  order  with  $500  cash,"  etc.,  is  equivalent  to  "  pay  A.  $500," 

etc.     (Ellison  v.  CoUingridge,  I.  42,  44,  n.  1.) 
"Pay  the  within  note,"  etc.,  is  the  same  as  "pay  the  amount  of  within 

note,"  etc.     (Leonard  v.  Mason,  I.  57  and  n.  2.) 
"Account  to  A.  or  order  for  |100,"  etc.,  means  "pay  A.  or  order,"  etc. 

(MoiTis  V.  Lee,  I.  39) ; 
but  "  account  to  A.,"  etc.,  -without  words  of  negotiability,  is  not  the  same 

as  "pay  to  A.,"  etc.     (Home  v.  Redfearn,  I.  40,  42,  n.  1.) 

A  Bill  ok  Note  must   not   contain   an  independent  Order 
OR  Agreement. 

14.  If  a  wholly  independent  and  non-negotiable  agreement  is  incorporated  in 
the  same  instrument  with  a  bill  or  note,  the  whole  instrument  is  thereby 
rendered  non-negotiable,  e.g.,  a  promise  to  pay  money  and  also  to  deliver 
up  horses  and  a  wharf.  (Martin  v.  Chauntry,  I.  53  and  n.  1 ;  Leonard 
V.  Mason,  I.  57.) 

15.  But  an  agreement  relating  to  the  bill  or  note  itself,  and  annexed  to  it 
merely  as  an  incident,  although  not  itself  negotiable,  wiU  not  destroy  the 
negotiability  of  the  bill  or  note;  e.g.,  — 

a  promise  to  pay  any  deficiency  arising  upon  a  sale  of  property  pledged  as 
security  for  the  payment  of  the  bill  or  note  (Arnold  v.  Rock  River  R.R., 
I.  61,  65,  n.  1;  Towne  v.  Rice,  I.  591;  see  Cowie  v.  Stirling,  I. 
121,  n.l); 

or  a  promise  to  give  the  holder,  at  his  option,  and  upon  his  surrender  of  the 
note,  a  certain  number  of  shares  of  stock,  or  goods,  instead  of  the  money 
called  for  by  the  note  (Hodges  v.  Shuler,  I.  65,  67,  n.  1 ;  Hostatter  o.  Wil- 
son, I.  67,  69,  n.  1)  ; 

or  a  promise  to  pay  attorney's  fees  and  costs  of  collection,  if  the  bill  or  note 
is  not  paid  at  maturity.  (Sperry  v.  Horr,  I.  80,  82,  n.  7.  But  see  Jones 
V.  Radatz  (Minn.  1880),  11  G.  L.  J.  512;  Fu-st  Bank  v.  Bynum,  84 
N.  Ca.  24,  semble;  Johnson  v.  Speer  (Pa.  1881),  15  West.  Jur.  118,  contra. 
See  infra,  §  19.) 
16.  In  jurisdictions  where  a  chose  in  action  is  not  assignable,  these  incidental 
agreements  can  be  enforced  only  in  the  name  of  the  original  payee;  and 
under  certain  circumstances,  whether  assignable  or  not,  they  may  be,  or 
become,  vrhoUy  inopei'ative.  Thus,  if  the  instrument  should  be  procm'ed 
from  the  maker  by  fraud  and  ti-ansferred  to  a  holder  for  value  without 
notice,  such  holder  could  maintain  an  action  upon  the  note,  but  the  fraud 
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would  be  a  complete  defense  to  any  action  either  by  the  payee  or  assignee 
upon  the  incidental  agreement;  or,  again,  if  the  payee,  being  the  lawful 
owner  of  the  instrument,  should  be  induced  by  fraud  to  indorse  it,  and 
the  fraudulent  indorsee  should  transfer  it  to  a  holder  for  value  without 
notice,  the  holder  would  of  course  acquire  a  perfect  title  to  the  note,  but 
he  could  not  obtain  the  benefit  of  the  incidental  agreement,  nor  could 
the  payee  who  had  lost  his  title  to  the  note  or  principal  part  of  the 
instrument  retain  the  power  to  enforce  the  subordinate  agreement.  By 
a  transfer  imder  such  circumstances  that  part  of  the  instrument  would  be 
in  effect  extinguished.  It  may  be  urged  that  these  consequences  are  argu- 
ments for  considering  the  whole  instrument  non-negotiable.  Such  a 
construction  would,  however,  be  a  sacrifice  of  the  essence  of  the  instni- 
ment  for  the  sake  of  its  incident.  On  the  other  hand,  if  the  accompany- 
ing agi-eement  is  wholly  independent  of  the  note,  as  in  Martin  v.  Chauntry, 
supra,  §  14,  neither  can  be  considered  as  principal  or  incident. 

17.  If  an  agreement  annexed  as  an  incident  to  a  note  will  not  destroy  its 
negotiability,  a  fortiori  the  insertion  of  a.  waiver  of  legal  defenses  can 
have  no  such  effect,  e.g.,  "  without  defalcation  or  discount,"  or  "  waiving 
the  right  of  appeal  and  of  all  valuation,  appraisement,  stay,  and  exemp- 
tion laws  "  (Zimmerman  v.  Anderson,  I.  70,  72,  n.  2); 

nor  the  insertion  of  a  warrant  of  attorney  to  confess  judgment  (Sperry  ». 
Horr,  I.  80,  81,  semble ;  I.  60,  n.  1;  but  see  contra,  Overton  v.  Tyler, 
L58,  60,  n.  1); 

nor  the  insertion  of  a  memorandum  of  a  deposit  of  title  deeds  as  security 
for  a  note,  e.g.,  "  I  have  deposited  in  his  hands  title  deeds,"  etc.,  "  as 
collateral  security,"  or  "  this  note  is  secured  by  a  mortgage  to  be  recorded 
in  registry  of  deeds  for  S.  Co.,  lib.  — ,  fol  — ."  (Wise  w.  Charlton,  I.  53, 
56,  n.  2.) 

Depinitb  Amount  of  Money. 

18.  An  instrument  in  which  the  amount  of  money  payable  is  not  determinable 
by  inspection  is  not  a  bill  or  note,  e.g.,  a,  promise  "  to  pay  $65  and  also 
all  other  sums  which  may  be  due  to  him."  (Smith  v.  Nightingale,  I.  73, 
74,  n.  2.) 

19.  But  if  the  amount  payable  at  maturity  is  certain,  a  promise  to  pay  an 
additional  though  uncertain  amount  in  the  event  of  non-payment  at 
maturity,  will  not  affect  the  negotiability  of  the  instrument,  e.g.,  a  prom- 
ise to  pay  a  fixed  sum  and  "  also  attorneys'  fees  and  expenses  of  collection, 
if  this  note  is  not  paid  at  maturity."  (Sperry  u.  Horr,  I.  80,  82,  n.  7; 
see  supra,  §  15.) 

Nor  should  a  note  lose  its  negotiability  because  it  contains  also  an  agree- 
ment to  pay  the  current  rate  of  exchange.  (I.  80,  n.  1;  but  see  contra, 
Philadelphia  Bank  v.  Newkirk,  L  79,  80,  n.  1.) 

20.  An  instrument  containing  a  promise  to  pay  money  in  instalments,  with  a 
stipulation  that  upon  the  default  in  payment  of  any  one  instalment  all  the 
others  shall  become  at  once  due  and  payable,  is  obviously  uncertain  as  to 
the  amount,  and  also  as  to  the  time  of  payment  of  all  instalments  except  the 
first.  Furthermore,  it  will  frequently  be  impossible  to  determine  without 
inquiry  into  extrinsic  circumstances  whether  the  instrument  has  been 
dishonored  or  not;  indeed,  such  an  instrument  is  entirely  special  in  its 
nature,  and  not  intended  for  circulation  as  a  negotiable  instrument.     It  is 
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to  be  regretted,  therefore,  that  the  dissenting  opinion  of  Pollock,  C.  B., 
in  Miller  v.  Biddle,  I.  77,  did  not  prevail.  It  must  be  conceded,  how- 
ever, that  iu  the  few  cases  in  which  the  courts  have  been  called  upon  to 
pass  upon  the  character  of  such  instruments,  they  have  declared  them  to 
be  negotiable.  (Cailon  v.  Kenealy,  I.  74,  75,  n.  1;  Miller  .,.  Biddle,  I. 
76;  Zimmerman  v.  Anderson,  I.  71,  semhle.) 
Certainty  as  to  Time  of  Payment. 

21.  The  time  of  payment  of  a  bill  or  note  must  be  obvious  from  the  bare  in- 
spection of  the  instrument,  or  else  must  be  determinable  by  the  holder  by 
the  simple  act  of  presentment  for  acceptance  or  payment,  that  is  to  say, 
by  the  performance  of  an  act  regularly  incident  to  the  collection  of  the 
paper.  ' 

This  rule,  although  clearly  deducible  from  the  nature  of  a  bill  or  note  as  a 
representative  of  money,  has  been  in  many  cases  ignored  by  the  courts, 
and  the  contrary  doctrine  put  forward,  that,  if  an  instrument  is  finally 
payable  at  all  events,  no  degree  of  uncertainty  as  to  the  precise  time  of 
payment  will  destroy  its  negotiability.  Thus  it  was  held  in  an  early 
English  case  (Colehan  v.  Cooke,  I.  83 ;  see  also  Andrews  u.  Franklin, 
I.  27),  that  an  instrument  containing  a  promise  to  pay  "ten  days  after 
the  death  of  my  father  "  was  a  negotiable  note;  and  in  Massachusetts,  in 
Cota  V.  Buck,  I.  93,  a  similar  decision  was  made  upon  an  instrument 
payable  "in  the  course  of  the  season  now  coming,  or  sooner,  if  realized 
out  of  property  I  have  bought  this  day  of  J.  P."  These  decisions  have 
been  followed  in  other  jurisdictions  (I.  88,  n.  2;  I.  94,  n.  5;  I.  97,  semble), 
but  they  have  been  greatly  impeached,  if  not  actually  overruled,  in  the 
jurisdictions  in  which  they  were  given.  (Alexanders.  Thomas,  I.  89; 
Stults  V.  Silva,  I.  98.)  Certainly,  instruments  like  those  above  mentioned 
are  wholly  foreign  to  the  custom  of  merchants.  For  nothing  could  be 
more  inconsistent  with  the  negotiability  of  a  bill  or  note  than  that  the 
holder  should  have  to  be  continually  on  the  alert  to  ascertain  the  precise 
day  when  the  instrument  should  become  payable,  in  order  to  charge  the 
drawer  or  indorser.  (See  Alexander  v.  Thomas,  I.  90;  Mac  Arthur  Stewart 
V.  Fullarton,  I.  92.)  Furthermore,  it  is  impossible  to  attach  a,  definite 
value  to  anything  so  speculative  in  its  nature  as  an  obligation  payable,  as 
in  Colehan  v.  Cooke,  so  many  days  after  the  death  of  J.  S. 

22.  Neither  of  the  objections  just  suggested  applies  to  a  note  payable,  at  the 
option  of  the  maker,  on  or  before  a  fixed  day;  and  such  a  note  is  nego- 
tiable. (Jordan  v.  Tate,  I.  100.)  The  option  of  the  maker  seems  indeed 
to  be  of  no  significance,  except  in  the  case  of  interest-bearing  instruments, 
and  even  in  these  the  fact  that  the  maker  may  by  a  tender  bar  the  right 
of  him  to  whom  the  tender  is  made  to  claim  interest  accruing  subsequent 
to  the  tender  seems  hardly  to  render  the  instrument  uncertain  in  the 
commercial  sense  of  the  term.     (But  see  contra,  Stults  v.  Silva,  I.  98.) 

23.  Within  the  second  branch  of  the  rule  as  to  certainty  of  payment  above 
stated  (§  21),  a  bill  or  note  may  be  made  payable  "at  sight,"  "on 
demand,"  or  "upon  the  return  of  this  certificate,"  if  the  note  is  in  the 
form  of  a  certificate  of  deposit  (Smilie  v.  Stevens,  I.  95),  and  a  bill  may 
be  made  payable  at  a  fixed  time  "  after  sight." 

It  has  been  held  also  that  a  promise  to  pay  at  a  fixed  time  "  after  notice  " 
or  "  after  demand  "  is  a  good  note.  (Walker  v.  Roberts,  I.  88  and  n.  3; 
see  Thorp  v.  Booth,  II.  33  and  n.  4.)     But  the  objection  seems  not  to  have 
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been  taken  that  notice,  or  presentment  to  the  maker,  except  for  payment, 
are  special  conditions  wholly  independent  of  the  custom  of  merchants. 

24.  A  note  with  no  time  of  payment  expressed  is  payable  on  presentment. 
(Herrick  v.  Bennett,  I.  93  and  n.  1.) 

Certaintt  as  to  Parties. 
Drawer. 

25.  An  unsigned  order  for  the  payment  of  money  is  obviously  not  a  bill. 

(M'Call  V.  Taylor,  I.  101.)  But  such  an  order,  if  accepted  by  the  drawee, 
may  be  negotiated  indefinitely,  the  acceptance  being  in  effect  a  promis- 
sory note  (Drummond  v.  Drummond,  I.  88.3) ;  and  it  is  also  held  that 
the  rightful  holder  may  insert  his  own  name  as  drawer,  and  treat  the 
instrument  in  pleading  as  an  accepted' bill  of  exchange.  (Harvey  v.  Cane, 
I.  881;  Scard  o.  Jackson,  I.  883,  n.  1;  Smith  v.  Taylor,  L  884,  n.  1;  but 
see  Hogarth  v.  Latham,  I.  548;  Purchase  for  Value,  §  13  (/)•) 
Drawee. 

26.  An  order  which  is  not  addressed  to  any  person  cannot  be  a  bill  (Peto  «. 
Reynolds,  I.  106) ;  nor  can  the  drawer  be  charged  as  the  maker  of  a  note 
(supra,  §  4;  see  also  Shuttleworth  v.  Stephens,  I.  104) ;  but  such  an  order,, 
if  accepted,  may  be  negotiated,  the  acceptance  being,  in  effect,  a  promis- 
sory note.     (Peto  v.  Reynolds,  I.  106,  111,  n.  1.) 

27.  The  drawee  was  held  to  be  sufficiently  indicated  in  a  bill  addressed,  "  At 
Messrs.  John  Morson  &  Co.,"  the  word  "  at  "  being  considered  equivalent 
to  the  word  "to."  (Shuttleworth  v.  Stephens,  I.  104,  and  n.  3.)  But 
the  correctness  of  this  interpretation  seems  doubtful. 

An  order  addressed  simply  "  At  No.  1  Wilmot  Street,"  no  one  being  named 
as  drawee,  is  not  a  bill,  nor  can  it  become  one  even  though  accepted  by  a 
person  belonging  to  the  house.  Gray  v.  Milner,  I.  104,  is  contra,  but  this 
case  has  been  deservedly  criticised  (Davis  v.  Clarke,  I.  203,  204) ;  and  since 
the  case  of  Peto  v.  Reynolds,  I.  106,  must  have  possessed  but  little  author- 
ity. The  defendant  in  Gray  v.  Milner  should  have  been  charged  as  the 
maker  of  a  note. 

28.  A  bill,  being  an  order,  cannot  be  addressed  to  the  drawer  himself;  but  an 
instrument  in  which  the  ostensible  drawer  and  drawee  are  the  same  per- 
son is  a  good  note.  (Miller  v.  Thomson,  I.  138,  141,  n.  1.)  The  misde- 
scription, however,  of  such  an  instrument  as  a  bill  in  an  indictment,  the 
instrument  itself  being  set  forth,  is  not  a  sufficient  ground  for  quashing 
the  indictment.     (Commonwealth  v.  Butterick,  I.  143.) 

Payee. 

29.  An  instrument  in  which  no  payee  is  named  is  not  a  bill  or  a  note  (Rex  v. 
Randall,  L  113  and  n.  1); 

nor  one  in  which  the  ostensible  payee  is  not  a  person  either  natural  or  legal, 
e.  ff.,  an  instrument  payable  to  the  estate  of  A.  B.  deceased  (I.  122,  n.  a); 

nor,  for  the  same  reason,  an  instrument  in  which  the  ostensible  payee  is  the 
same  person  as  the  acceptor  or  maker  (Regina  v.  Bartlett,  I.  118;  Hooper 
V.  Williams,  I.  131,  n.  1;  Commonwealth  v.  Dallinger,  I.  130);  but  such 
an  instrument  may  be  made  a  valid  bill  or  note  by  indorsement  (Hooper 
V.  Williams,  supra ;  Commonwealth  v.  Dallinger,  supra) ;  and  an  instrument 
blank  as  to  the  payee  may  be  negotiated,  and,  in  the  absence  of  any 
stipulation  by  the  parties  executing  it  to  the  contrary,  any  rightful  holder 
may  make  it  complete  by  the  insertion  of  his  own  name  as  payee.  (Cruch- 
ley  V.  Clarance,  I.  128,  129,  n.  1.) 
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30.  An  instrument  made  by  or  payable  to  a  partnership  of  which  the  payee  or 
maker,  respectively,  is  a  member,  is  a  valid  bill  or  note ;  for,  although  no 
action  is  allowed  upon  such  paper  before  indoi-semeut,  the  partnership 
and  the  partner  are  distinct  persons.     (I.  133,  n.  6.) 

31.  It  is  enough  if  the  payee  is  indicated  by  reasonable  intendment,  though  not 
expressly  named  as  such,  e.g.,  "I  owe  A."  &c.,  "which  I  promise  to 
pay."     (Chadwick  v.  Allen,  I.  112.) 

So  in  a  bill  payable  to  the  order  of  A.,  A.  is  the  payee,  just  as  if  the  bill  were 
payable  to  A.,  or  order.     (Fisher  v.  Pomfret,  I.  112.) 

32.  The  payee  must  be  ascertainable  at  the  time  the  bill  or  note  is  issued. 
For  this  reason  an  obligation  payable  "  to  the  secretary  for  the  time  being 
of  the  Indian  Assurance  Society"  (an  unincorporated  company)  was  held 
not  to  be  a  note  (Cowie  v.  Stirling,  I.  119,  124,  n.  1);  but  the  rule  seems 
to  have  been  misapplied  in  this  case,  for  if,  as  it  is  natural  to  suppose,  the 
instrument  was  intended  to  take  effect  from  the  time  of  its  delivery,  it 
should  have  been  interpreted  as  payable  to  the  person  to  whom  it  was 
delivered,  i.  e.,  the  person  who  was  secretary  at  that  time. 

By  the  same  rule  of  interpretation  there  is  no  uncertainty  as  to  the  payee  in 
a  note  payable  "  to  A.  B.,  secretary,  or  his  successor  in  office,"  or  "  to 

A.  B.  and  his  heirs,"  for  no  one  but  A.  B.  can  be  payee,  the  reference  to 
his  successors  or  heirs  being  altogether  nugatory.  (King  v.  Box,  I.  114, 
116,  n.  1;  Knight  v.  Jones,  L  129.) 

33.  It  is  held  that  a  bill  or  note  cannot  be  made  payable  to  the  order  of  A.  or 

B.  iu  the  alternative.  (Blanckenhagen  i-.  Blundell,  I.  116,  118,  n.  1.) 
But  a  note  is  valid  if  payable  "to  A.,  or  to  B.,  the  agent  of  A.,"  for  in 
this  case  A.  alone  can  be  the  holder  (Holmes  v.  Jaques,  I.  126,  128,  n.  1); 
or  if  payable  "to  A.,  B.,  and  C,  or  to  their  order,  or  the  major  part  of 
them."     (Watson  v.  Evans,  I.  124.) 

34.  Place  or  Payment.     (See  I.  145.) 
Date.     (See  I.  145.) 

Stamp.     (See  L  145.) 

FOKM  OF   SlGNATUKE.      (See  I.  145.) 

Material  Requisites.     (See  I.  145.) 
Value  received.    (See  I.  19  and  n.  3.) 
Delivery. 

Necessity  of  Delivery. 

35.  A  bill  or  note,  as  against  a  drawer  or  maker,  becomes  operative  only  from 
its  delivery  (Chapman  v.  CottreU,  I.  134,  135,  n.  1) ;  but  the  delivery  may 
take  effect  by  relation  as  of  a  previous  time  (Barker  v.  Sterne,  I.  527) ; 
and  the  delivery  may  be  effectual  although  the  payee  is  not  aware  of  the 
existence  of  the  bill  or  note.     (Specialty,  §  18.) 

Escrow. 

36.  The  delivery,  though  regularly  to  the  payee,  may  also  be  made  to  a  third 
person  as  an  escrow,  a  negotiable  instrument  resembling  in  the  matter  of 
delivery,  as  in  many  other  respects,  a  common-law  specialty  (II.  711,  n.  1); 
but  a  bill  or  note,  like  a  bond,  cannot  be  delivered  to  the  payee  as  an 
escrow.  (U.  99.  But  see  contra,  II.  99,  n.  4,  and  Bell  v.  Ingestre, 
I.  287.) 

VOL  II.  ^ 
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To  whom  Delivery  should  be  made. 

37.  It  would  seem  too  clear  for  argument  that  a  note  cannot  be  delivered 
to  a  stranger  to  the  note  in  his  own  behalf.  If,  therefore,  a  note  payable 
to  A.  is  discounted  by  B.,  the  maker  incurs  no  liability  to  any  one  upon 
the  note.  (I.  135,  n.  1.  But  see  some  anomalous  decisions  contra,  I. 
135,  n.  1.) 

Irregular  or  Ambiguous  Instruments. 

38.  An  instrument  does  not  lose  its  character  as  a  note  from  its  containing 
also  a  name  and  address  as  usually  given  in  the  bill,  such  name  and 
address  being  either  mere  surplusage  or  an  indication  of  the  place  of 
payment.  (Edis  v.  Bury,  I.  186.)  It  was  held,  however,  in  one  case, 
that  such  an  instrument  might  also  be  treated,  in  pleading,  as  a  bill 
(Lloyd  V.  Oliver,  I.  141);  but  the  reasoning  of  the  court  in  this  case  is 
far  from  convincing,  inasmuch  as  the  words  "  I  promise  "  were  wholly 
ignored. 

FRAUD. 

Is  a  personal  defense.     (Defenses,  §  5.) 

Is  no  bar  to  an  action,  by  a  purchaser  for  value  without  notice.  (Purchase 
FOR  Value,  §  4.) 

Bars  an  action  by  transferee  after  maturity.     (Overdue  Paper,  §  4.) 

Does  not  prevent  legal  title  passing  to  a  fraudulent  transferee.  (Transfer, 
§  20.) 

Payment  to  a  fraudulent  transferee  extinguishes  the  bill.  (Extinguish- 
ment, §  15.) 

FRAUDS,  STATUTE  OF. 
Parol  promise  to  pay  a  check  is  within.     (Checks,  §  11.) 
Obligation  of  parties  to  bills  is  not  within.     (Specialty,  §  19.) 
Obligation  of  irregular  indorser  is  within.     (Indorsement,  §§  13,  14.) 
Note  valid  though  given  for  a  claim  invalid  by.     (Specialty,  §  15  (/).) 
A  bill  operates  as  payment  within.     (U.  573,  n.;  Hunter  v.  WetseU,  17 
Hun,  135.) 

FUND. 

Bills  must  not  be  payable  out  of  a  particular.    (Formal  Requisites,  §  6.) 
FUNDS. 

Absence  of,  when  an  excuse  for  non-presentment.  (Diligence  dispensed 
with,  when,  §  2.) 


G. 

GAMING. 
Is  a  real  defense.     (Defenses,  §  3  (6).) 

Is  a  bar  to  an  action  by  purchaser  for  value  without  notice.     (Purchasb 
for  Value,  §  6.) 

GARNISHEE  PROCESS.     (See  Trustee  Process.) 

GIFT.     (See  Donatio  Mortis  Causa.) 

By  holder  to  maker  or  acceptor  extinguishes  the  bill.     (Extinguishment, 
§§  6,  16.) 

Note  taken  as  a,  not  enforceable  against  donor.     (Specialty,  §  17.) 
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GOLD. 

Bill  may  be  payable  in.    (Formal  Requisites,  §  12.)  » 

GOLDSMITH'S  NOTE. 

When  to  be  presented.     (Pkesentmbnt  for  Payment,  §  5.) 
GRACE. 
Is  allowed  on  foreign  bills  (Tassell  v.  Lewis,  II.  262 ;  Brown  v.  Harraden, 
II.  267),  on  inland  bills  (Coleman  v.  Sayer,  II.  265;  Brown  v.  Harraden, 
II.  268),  on  promissory  notes  (Brown  v.  Harraden,  II.  267),  on  each  in- 
stalment of  a  note  (II.  272,  n.  1),  on  paper  payable  at  or  after  sight. 
(Coleman  v.  Sayer,  II.  265  and  n.  4.) 
Is  not  allowed  on  paper  payable  on  demand,  e.  g.,  bills  (II.  266,  n.  4), 
notes  (II.  272,  n.  1),  checks  (11.  296,  300),  post-dated  checks.     (Salter  v 
Burt,  II.  294,  n.  5.) 
Presentment  must  be  made  on  last  day  of.     (Presentment  for  Payment, 

§3.) 
Days  of,  how  computed.    (Presentment  for  Payment,  §  4.) 

GUARANTEE. 

Is  not  a  note.     (Formal  Requisites,  §  6.) 

Is  not  an  indorsement.     (Belcher  v.  Smith,  I.  224,  225,  n.  1.) 

Is  not  negotiable.     (I.  225,  n.  1;  Hayden  v.  Weldon,  43  N.  J.  — .) 

Obligation  of  party  to  a  biU  or  note  is  not  a,  within  the  statute  of  frauds. 

(Specialty,  §  19.) 
An  indorsement  without  recourse  or  transfer  by  delivery  is  a,  of  genuine- 
ness of  bill.     (II.  242,  n.  1.) 

GUARANTOR. 

Irregular  indorser  is  not  a.     (Indorsement,  §§  13,  14.) 
Of  bin  chargeable  without  presentment  and  notice.     (D.  103,  n.  2;  11.  112, 
n.  1.) 

H. 

HALF-NOTES. 

Loss  of.     (n.  64,  65,  n.  10.) 

Delay  in  presentment  by  transmission  of.     (Presentment  for  Payment, 
§6.) 
HOLIDAYS. 

Effect  of,  upon  time  of  presentment.     (Presentment  for  Payment,  §  8.) 

Effect  of,  upon  time  of  notice  of  dishonor.     (Notice  op  Dishonor,  §  12.) 
HONOR.     (See  Acceptance  for  Honor;  Payment  supra  Protest.) 
HOUR. 

Of  presentment.     (Presentment  for  Payment,   §§  8-10.) 

Of  notice.     (Notice  of  Dishonor,  §§  10,  11.) 
HUSBAND  AND  WIFE.     (See  Coverture.) 

L 
ILLEGALITY. 
Between  prior  parties  no  bar  to  action  against  drawer  or  indorser.    (Drawer 

AND  Indorser,  §  1.) 
Is  sometimes  a  real  defense  (Defenses,  §  3,  6),  and  sometimes  a  personal 
defense.     (Defenses,  §  5.) 
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Is  sometimes  a  bar  to  an  action  by  purchaser  for  value  without  notice 

(Purchase   for  Value,  §  6),  and  sometimes  not.     (Purchase   for 

Value,  §  4.) 
Always  a  bar  to  an  action  by  a  transferee  after  maturity.      (Overdue 

Paper,  §  4.) 
Note  given  for  a  claim  void  for,  may  be  enforced.     (Specialtt,  §  15  (e).) 
ILLNESS. 

Of  holder  excuses  delay  in  presentment  and  notioer  of  dishonor  (Byles,  Bills, 

13th  ed.,  185,  303;  Wilson  v.  Senier,  14  Wis.),  but  not  the  illness  of 

holder's  wife.     (Notice  of  Dishonor,  §  15.) 

INDEMNITY. 

On  lost  or  destroyed  biU.     (Acceptor  and  Maker,  §  6.) 
INDORSEMENT.    (See  also  Drawer  and  Indorser;  Indorser  without 
Recourse.) 

Its  Nature  and  Effect. 

1.  A  payee  (or  subsequent  holder),  instead  of  holding  a  bill  and  collecting  it 
at  maturity,  may  wish  to  transfer  his  interest  in  it  to  another,  in  which 
case  he  indorses  the  bill,  i.  e.,  he  writes  and  signs  upon  the  back  of  the 
bill  an  order  directing  its  payment  to  the  desired  transferee.  The  order 
is  wi-itten  with  mercantile  conciseness,  e.  g.,  "Pay  A.,"  signed  "X.," 
the  other  terms  being  contained  upon  the  face  of  the  bill.  The  custom  of 
merchants,  however,  has  attached  to  this  order  of  the  indorser  a  liability 
similar  to  that  which  attaches  to  the  order  of  the  drawer.  By  an  indorse- 
ment, therefore,  a  party  not  only  passes  his  interest  in  a  bill  to  another, 
but  also  pledges  his  credit  for  the  honor  of  the  bill.  In  other  words,  an 
indorsement  is  at  once  a  transfer  and  a  contract. 

2.  An  indorser  may,  of  course,  stipulate  for  exemption  from  liability  upon 
his  indorsement,  as  by  an  indorsement  without  recourse.  (See  Indorser 
without  Recourse.) 

3.  In  certain  other  exceptional  cases,  also,  an  indorsement  operates  only  as  a 
transfer,  e.  g. :  — 

An  infant  may  transfer  his  title  in  a  bill  by  indorsement  (Grey  v.  Cooper,  I. 
417),  but  he  cannot  charge  himself  with  a  contract  liability.  (Williamson 
V.  Watts,  I.  463.) 

A  corporation  may  be  prohibited  from  assuming  a  contract  liability  upon 
negotiable  paper,  and  yet  be  allowed  to  transfer  its  interest  therein  by 
indoj-sement.   (Hallifax  v.  Lyle,  I.  517;  Smith  v.  Johnson,  3  H.  &  N.  222.) 

An  indorsement  by  way  of  gift  passes  the  title  to  a  bill  (Milnes  v.  Dawson, 
I.  835),  but  the  donor,  as  the  authorities  now  indicate,  assumes  no  liability 
to  his  indorsee.     (II.  641,  n.  2.) 

An  indorsement  upon  Sunday  cannot  be  enforced  in  jurisdictions  in  which 
the  Sunday  law  is  in  force,  but  as  full  effect  is  commonly  given  in  those 
jurisdictions  to  the  transfer  of  other  personal  property  upon  Sunday,  it 
would  seem  that  the  title  to  a  bill  ought  also  to  pass  by  such  an  indorse- 
ment. (I.  352,  n.  3.)  The  case  of  Benson  v.  Drake,  55  Me.  555,  how- 
ever, is  contra.  See,  also.  Knights  v.  Putnam,  3  Pick.  184;  Collier  v. 
Nevill,  3  Dev.  30 ;  Cowles  v.  McVicker,  3  Wis.  725,  and  Armstrong  v. 
Gibson,  31  Wis.  61,  in  which  cases  the  title  to  a  bill  was  held  to  pass  by 
an  indorsement  which  was  not  regarded  as  enforceable  as  a  contract  by 
reason  of  usurv. 


INDEX   AND   SUMMAEY.  837 

INDORSEMENT  —  continued. 

Different  Kinds  op  Indorsement. 
Special  Indorsement. 
i.  If  the  holder  of  a  bill  -writes  his  order  in  favor  of  a  specific  transferee, 
e.  g.,  "  Pay  A.  B.,"  signed  "  X.  Y.,"  his  indorsement  is  said  to  be  special 
or  in  full. 

Blank  Indorsement. 

5.  If  the  holder  merely  signs  his  name  upon  the  back  of  the  biU,  e.  g.,  "X. 
Y.,"  the  indorsement  is  said  to  be  in  blank,  the  signature  of  the  indorsei 
being  presumptive  evidence  of  an  irrevocable  authority  to  the  transferee 
(or  any  subsequent  holder)  to  write  above  the  signature  an  order  of  pay- 
ment to  himself,  or  to  bearer,  or  to  any  one  to  whom  he  may  wish  in  turn 
to  transfer  the  bill;  and  the  blank  indorsement  when  so  filled  up  takes 
effect  by  relation  from  the  time  of  the  original  delivery  by  the  indorser. 
An  indorsement  in  blank  of  a  skeleton  bill  has  the  same  operation. 
(Russell  V.  Langstaffe,  I.  884.) 

A  blank  indorsement,  being  incomplete,  should  be  filled  up  before  the 
instrument  is  offered  in  evidence  at  the  trial  (Day  v.  Lyon,  I.  223);  but, 
it  must  be  conceded,  the  courts  do  not  insist  upon  this,  proceeding  upon 
the  unfounded  assumption  that  an  indorsement  in  blank  is  the  same  thing 
as  an  indorsement  to  bearer.  (I.  223,  n.  2.) 
Restrictive  Indorsement. 

6.  The  term ' '  restrictive  indorsement "  is  commonly,  but  loosely,  applied  to  two 

distinct  kinds  of  orders,  namely,  to  an  order  whereby  the  holder  indorses 
a  bill  to  one  person  in  trust  for  another,  e.g.,  "  Pay  A.  fpr  account  of  B." 
(Treuttel  v.  Barandon,  I.  694);  "  Pay  A.  for  the  use  of  B."  (Evans  v. 
Cramlington,  I.  705,  n.  3);  and  to  an  order  whereby  the  holder' simply 
deputes  to  an  agent  the  business  of  collecting  a  bill,  e.g.,  "  Pay  to  A.  for 
my  use."    (Lloyd  «.  Sigourney,  I.  704.     See  also  Collection,  Agency 

FOB.) 

7.  An  order  of  the  first  kind  operates  as  a  transfer  of  the  title  of  the  bill, 
and  commonly  also  as  a  pledge  of  the  credit  of  the  indorser,  and  differs 
from  an  ordinary  indorsement  only  in  the  fact  that  the  indorsee,  though 
the  legal  holder,  is  restricted  in  his  mode  of  dealing  with  the  bill  by  his 
duties  as  trustee.  He  has,  therefore,  the  power  of  negotiating  the  biU 
further,  and  his  transferee  may  bring  an  action  against  prior  parties. 
(I.  732,  n.  2 ;  Evans  v.  Cramlington,  I.  705,  n.  3.)  In  Treuttel  v.  Barandon, 
supra,  the  plaintiff,  who  was  cestui  que  trust,  seems  clearly  to  have  miscon- 
ceived his  action  in  bringing  trover  against  his  trustee.  But  the  point 
■was  not  taken. 

On  the  other  hand,  an  order  of  the  second  kind  does  not  pass  the  title  of 
the  bill,  nor  does  it  impose  any  obligation  upon  the  principal.  The 
agent,  therefore,  can  neither  negotiate  the  biU  nor  maintain  an  action 
upon  it. 

8.  It  was  argued  at  one  time  that  an  order  which  did  not  contain  words  of 
negotiability,  e.  g.,  "  Pay  A.  B.,"  signed  "  X.  Y.,"  was  a  restrictive  in- 
dorsement, depriving  the  indorsee  of  the  power  of  negotiating  the  bill 
further;  but  the  argument  was  not  successful.  (More  v.  Manning,  I.  681; 
Edie  V.  East  India  Co.,  L  682,  685,  n.  1 ;  Leavitt  ».  Putnam,  I.  784.)  In- 
deed, even  if  the  indorser  should  expressly  restrict  the  payment  to  his 
indorsee,  e.  g.,  "  Pay  A.  only,"  it  is  believed  that  the  restriction  would  be 
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■wholly  inoperative,  as  being  repugnant  to  the  indorsement  itself,  which, 
passing  the  title,  would  necessarily  invest  the  transferee  with  the  power 
of  alienation.  (Edie  v.  E.  J.Co.,  I.  684,  685.  See  Power  v.  Finnie,  4  Call, 
411.) 
"  Pay  A.  or  order  value  in  account,"  is  not  a  restrictive  indorsement. 
(Buckley  v.  Jackson,  I.  731.     But  see  Leary  v.  Blanchard,  48  Me.  269.) 

Conditional  Indorsements. 
9.  The  case  of  Robertson  v.  Kensington,  I.  692,  is  commonly  referred  to  as 
an  illustration  of  a  conditional  indorsement.     But  it  is  conceived  that  the 
term  "  conditional  indorsement "  is  an  inaccurate  one,  if  it  is  to  be  taken 
as  meaning  that  the  title  is  not  to  pass  until  the  condition  is  performed. 
(See  Mitchell  v.  Smith,  4  D.  J.  &  S.  422.) 
Formal  Requisites. 
An  Indorsement  must  contain  an  Order. 

10.  A  mere  authority  to  an  agent  to  receive  payment  is  not  an  indorsement 
(see  supra,  §§  6,  7)  ; 

nor  is  an  assignment  (East  v.  Essington,  I.  220,  221,  n.  2) ; 
nor  a  guarantee.     (Belcher  ».  Smith,  I.  224,  '225,  n.  1.) 
An  Indorsement  must  follow  the  Tenor  of  the  Bill. 

11.  An  indorsement  which  varies  from  the  tenor  of  the  bill  is  not  an  indorse- 
ment according  to  the  custom  of  merchants,  e.g.,  an  order  changing  the 

amount  of  payment  (Hawkins  v.  Cardy,  I.  219,  220,  n.  1); 

or  time  of  payment  (see  Smallwood  v.  Vernon,  I.  222) ;  but  a  bill  may  be 

indorsed  after  maturity,  the  order  being  construed  as  an  order  to  pay  on 

demand.     (Colt  v.  Barnard,  IT.  212.) 
A  person  who  is  known  by  several  names  may  indorse  in  the  name  of  any 

one  of  them,  although  different  from  the  one  by  which  the  bill  was  made 

payable  to  him.     (Bryant  v.  Eastman,  I.  346;  Chillicothe  Bank  v.  Fox, 

II.  564,  565,  n.  1.) 

An  Indorsement  must  be  in  Writing. 

12.  An  indorsement  must  be  in  writing  (Moxon  v.  Pulling,  I.  226,  n.  1); 
and  upon  the  bill  or  note  itself,  or  upon  an  allonge  (French  v.  Turner,  I 

228,  230,  n.  1); 
but  not  necessarily'upon  the  back  of  the  instrument.     (Young  v.  Glover,  I 
227,  228,  n.  1;  see  Steele  v.  McKinlay,  5.  App.  Cas.  754.) 

An  Indorsement  must  he  hy  the  Legal  Holder. 

13.  No  one  but  a  payee  or  subsequent  holder  can  be  an  indorser.  There  is, 
however,  no  insurmountable  difficulty  in  charging  as  indorser  within  this 
principle  one  who  writes  his  name  upon  the  back  of  a  bill  or  note  to  give 
it  credit  with  the  payee. 

The  payee,  as  holder,  may  obviously  indorse  the  instrument  to  the  surety 
without  recourse,  and  may  also  fill  up  the  blank  indorsement  of  the 
surety  to  himself.  In  this  way  the  parties  are  placed  in  the  same  position 
as  if  the  maker  had  in-  the  iirst  instance  delivered  the  note  to  the  payee, 
the  payee  had  then  indorsed  it  without  recourse  to  the  surety,  and  the 
surety  had  then  indorsed  it  to  the  payee,  as  in  Wilders  v.  Stevens,  I.  239, 
241,  n.  2.  Wilkinson  ».  Unwin  (App.),  29  W.  R.  458;  50  L.  J.  Q.  B.  338, 
s.  c.  In  both  cases  the  payee  as  second  indorsee  charges  the  surety  as 
second  indorser. 
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This  view,  by  which  full  effect  is  given  to  the  intention  of  the  parties,  has 

at  length  established  itself  in  New  York  and  some  other  States.     (Hall  v. 

Newcomb,  I.  256;  Moore  v.  Cross,  I.  264;  I.  269,  272,  n.  1,  §  H.  (1).     See 

also  Hayden  ».  Weldon,  43  N.  J.  — .) 
In  niany  jurisdictions,  however,  the  courts  did  not  see  their  way  to  give  to 

this  blank  signature  the  effect  of  a  regular  indorsement,  and  accordingly 

some  of  them  held  the  anomalous  indorser  of  a  note  liable  as 
a  guarantor  (Boynton  v.  Pierce,  I.  267;  I.  269,  n.  1); 
while  others,  perceiving  that  as  a  guarantee  this  anomalous  indorsement 

would  be  invalid  by  the  statute  of  frauds,  declared  that  the  indorser  of 

a  note  was 
a  joint  maker  (Union  Bank  v.  Willis,  I.  249) ; 
and  iu  England  it  would  seem  that  the  anomalous  indorser  is  not  liable  in 

any  capacity; 
not  as  indorser  (Leoaan  v.  Kirkman  I.  242) ; 
nor  as  guarantor  (I.   243,  per  Byles,  J.;    Steele   v.  McKinlay,  5   App. 

Cas.  754) ; 
nor  as  maker.     (Gwinnell  v.  Herbert,  I.  236,  238,  n.  3.) 

14.  The  English  view,  however  deplorable  in  its  results,  is  less  open  to  criti- 
cism than  the  legal  reasoning  by  which  the  courts  first  created  the  arbi- 
trai-y  presumption  that  one  who  wrote  his  name  upon  the  back  of  a  note 
intended  to  assume  not  a  secondary  but  a  primary  liability,  and  then,  as 
in  Massachusetts,  converted  this  improbable  presumption  of  fact  into  a 
conclusive  presumption  of  law.  It  is  not  surprising,  therefore,  to  find 
that  the  doctrine  by  which  the  anomalous  indorser  is  held  as  a  joint 
maker  has  been  frequently  characterized  as  unsound  in  principle,  and 
that  it  has  been  at  last  in  effect  repudiated  by  statute  in  the  State  in 
which  it  originated.     (Mass.  St.  1874,  c.  404.) 

The  main  objection  to  treating  the  anomalous  indorser  as  a  guarantor,  aside 
from  the  failure  to  give  effect  to  the  intention  of  the  parties,  is  that  a 
guaranty  is  not  negotiable.  (I.  225,  n.  2.)  Furthermore,  such  a  con- 
struction would,  in  those  jurisdictions  where  by  the  statute  of  frauds  the 
consideration  for  a  guaranty  must  be  expressed  in  writing,  make  the 
indorsement  a  nullity. 

For  the  state  of  the  authorities  on  this  question  in  the  United  States,  see  I. 
269,  n.  1. 

15.  The  anomalous  indorser  of  a  bill  should  be  on  the  same  footing  as  the 
indorser  of  a  note,  but  it  has  been  held  that  he  is  liable  as  a  drawer,  but 
not  as  indorser.  (Penny  v.  Innes,  I.  233,  235,  n.  1 ;  Matthews  v.  Blox- 
some,  1.  244,  ov#ruled  by  Steele  v.  McKinlay,  5  App.  Cas.  754;  but  see 
Young  V.  Glover,  I.  227;  Ex  parte  Yates,  DeG.  &  J.  Bank.  137. 

An  Indorsement  is  complete  only  upon  Delivery. 

16.  As  a  bill  is  operative  against  the  drawer  only  from  the  time  of  its  delivery 
to  the  payee,  so  an  indorsement  takes  effect  only  from  the  time  of  its 
delivery  to  the  indorsee.  (Brind  v.  Hampshire,  I.  273,  276,  n.  2;  Adams 
V.  Jones,  I.  276;  Marston  v.  Allen,  I.  279;  Buckley  v.  Hann,  I.  292.) 

17.  The  delivery  must  be  by  the  party  who  writes  the  indorsement.  The 
delivery  by  an  executor  of  a  bill  indorsed  but  not  delivered  by  the  testator, 
is  not  an  indorsement,  but  merely  the  assignment  by  the  executor  of  a 
chose  in  action.     (Bromage  v.  Lloyd,  I.  289,  292,  n.  1.) 
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18.  A  bill  may  be  delivered  by  the  indorser  as  an  escrow,  even  to  the  indorsee. 

(Bell  V.  Ingestre,  I.  287;  see  Formal  Requisites,  §  36.) 
INDORSER    WITHOUT    RECOURSE.      (See    Indorsement,   §§    1,   2; 
Transferor  by  Delivery.) 

1.  An  indorser,  as  we  have  seen  (Indorsement,  §§  1,  2),  may  exempt  him- 
self from  the  usual  liability  to  indemnify  the  holder  upon  the  dishonor  of 
the  bill  by  adding  to  his  indorsement  the  words  "  without  recourse,"  or 
words  of  equivalent  import  (Rice  v.  Stearns,  II.  197) ;  and  as  between  the 
immediate  parties,  it  is  the  better  opinion  that  a  collateral  agreement  that 
the  indorsement  shall  operate  merely  as  a  transfer  will  have  the  same 
effect.  (Pike  v.  Street,  II.  135,  n.  2;  see  Collateral  Agreement, 
§5.) 

2.  But  an  indorsement  without  recourse,  like  a  transfer  by  delivery  merely, 
being,  in  substance,  a  sale,  the  indorser  is  responsible  to  the  indorsee  aud 
subsequent  holders  for  the  validity  of  the  title  and  the  genuineness  of  the 
instrument  which  he  purports  to  sell.  (Blethen  v.  Lovering,  II.  240, 
242,  n.  1.) 

If,  however,  the  instrument  was  actually  signed  by  the  parties  whose  names 
it  bears,  and  has  not  been  materially  altered  before  its  indorsement  with- 
out recourse,  the  indorser,  in  the  absence  of  fraud,  assumes  no  liability 
to  indemnify  the  holder,  although  the  paper  may  be  subject  to  defenses 
in  favor  of  prior  parties.  (Littauer  v.  Goldman,  72  N.  Y.  506;  Otis  v. 
CuUum,  92  U.  S.  447 ;  but  there  are  numerous  authorities  contra,  II.  242, 
n.  1,  last  paragraph.) 

INDULGENCE.     (See  Surety.) 
INFANCY. 

Of  prior  party  is  no  bar  to  action  against  drawer  or  indorser.     (Drawer 

AND  Indorser,  §  1.) 
Is  a  real  defense,  even  though  the  biU  be  given  for  necessaries  (Defenses, 
§  3  (a))  —  and  bars  an  action  by  a  purchaser  for  value  without  notice. 
(Purchase  for  Value,  §  6.) 
Bill  executed  before,  may  be  ratified  after.     (I.  463,  n.  1.) 
Infant  may  transfer  legal  title.     (Transfer,  §  18;  Indorsement,  §  3.) 
INITIALS. 

Signature  may  be  by.     (I.  145.) 
INJUNCTION. 

As  the  basis  of  equitable  defenses.     (Defenses,  §  4.) 
INLAND   BILL. 

Grace  is  allowed  on.     (Grace.) 

Need  not  be  presented  by  a  notary.     (Presentment  for  Payment,  §  16.) 
INSANITY. 
Is  a  real  defense.     (Defenses,  §  3,  a.) 
Bars  action  by  a  purchaser  for  value  without  notice.      (Purchase  for 

Value,  §  6.) 
Prevents  transfer  of  legal  title.     (Purchase  for  Value,  §  2  («.).) 
INSOLVENCY. 
Is  no  excuse  for  non-presentment.     (Diligence  dispensed  with,  when. 
§  16-) 
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INSTALMENTS. 

Note  payable  in  is  negotiable.     (Formal  Requisites,  §  20.) 

Note  payable  in,  when  dishonored.     (Overdue  Paper,  §  10.) 

Grace  allowed  on  each  instalment.     (Grace.) 
INTEREST. 

Begins  to  run,  when.     (See  Acceptor  and  Maker,  §  10;  Drawer  and 
Indorser,  §  11.) 

Default  in  payment  of,  is  not  a  dishonor  of  paper.    (Overdue  Paper,  §  10.) 

Rate  of  interest.      (Conflict  of  Laws,  §  3;   Drawer  and  Indorser, 
§11.) 

Alteration  in  rate  of,  is  material.     (I.  448,  n.) 
INTOXICATION. 

Is  a  real  defense.     (Defenses,  3  (a).) 

Bars  action  by  holder  for  value  without  notice.     (Purchase  for  Value, 
§6.) 

Prevents  transfer  of  the  legal  title.     (Purchase  for  Value,  §  2  (e).) 
I.   O.  U. 

Not  a  note.     (Formal  Requisites,  §  5.) 

IRREGULAR  INDORSEMENT. 
Nature  of  the  obligation.     (Indorsement,  §§  13-15.) 
Payment  to   irregular   indorser  may  extinguish   a  note.      (Extinguish- 
ment, §  7.) 

IRREGULAR  INSTRUMENT.     (Formal  Requisites,  §  38.) 


J. 
JOINT  AND  SEVERAL  NOTES. 
What  are.     (II.  557,  n.) 

JOINT  DRAWERS  OR  INDORSERS. 
Contribution  between.     (Specialty,  §  15  (h).) 
Whether  notice  of  dishonor  should  be  given  to  aU.     (Notice  of  Dishonor, 

§§  31-33.) 
When  indorsement  must  be  joint.     (Transfer,  §  14.) 

JOINT  MAKERS  OR  DRAWEES. 
Whether  presentment  should  be  made  to  all.     (Presentment  for  Accept- 
ance, §§  6,  7;  Presentment  for  Payment,  §§  18,  19.) 
Discharged  as  sureties,  when.     (See  Surety.) 
Irregular  indorser  not  properly  a  joint  maker.     (Indorsement,  §§  13-15.) 

JOINT  STOCK  COMPANY. 
Notice  to  member  of,  is  not  notice  to  company.     (Notice  of  Dishonor, 
§32.) 

JUDGMENT. 

Whether  an  extinguishment  of  a  bill.    (Woodward  v.  Pell,  I.  857,  861,  n.  1.) 

JURISDICTION.     (See  Conflict  of  Laws.) 

K. 
KNOWLEDGE. 

Equal  to  notice,  when.     (Diligence  dispensed  with,  when,  §  14.) 
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L. 

LARCENY. 

A  bill  is  the  subject  of.     (Chattels,  §  3.) 

LEGAL  TENDER.  (See  Tender.) 

LETTERS  OF  CREDIT.  (See  II.  783.) 

LIEN. 
Is  not  waived  by  taking  a  bill  in  conditional  payment  of  a  debt.     (11.  572,  n.) 

LIMITATION. 

Statute  of,  begins  to  run  on  bills  and  notes,  when.    (Acceptor  and  Maker, 

§  11;  Drawer  and  Indorser,  §  6;  Woodruff  v.  Moore,  II.  88,  785,  n.) 

Statute  of,  begins  to  run  on  a  check  drawn  without  funds  from  the  time  of 

issue.     (Brush  v.  Barrett,  82  N.  Y.  400.) 
A  note  is  valid  though  given  for  a  claim  barred  by.    (Specialty,  §  15  (c).) 

LIS  PENDENS. 

Doctrine  of,  inapplicable  to  bills.     (Purchase  for  Value,  §  20.) 

LORD'S  ACT. 

When  not  a  bar  to  action  by  drawer  against  acceptor.     (Acceptor,  §  1.) 

LOST  OR  DESTROYED  BILL. 
No  action  at  law  upon.     (Acceptor  and  Maker,  §  6 ;  Drawer  and  In- 

dorser,  §  5.) 
Nor  upon  claim  for  which  it  was  given.     (Specialty,  §  11.) 
Remedy  in  equity  in  case  of.     (Acceptor  and  Maker,  §  6.) 
Indemnity  required  in  case  of.     (Acceptor  and  Maker,  §  6.) 
Due  diligence  necessary  to  charge  drawer  and  indorser  of.     (Diligence 

dispensed  with,  when,  §  16  ;  Presentment  for  Payment,  §  23.) 
Right  of  holder,  in  case  of  loss  of  a  half-note.     (II.  65,  n.  10  ) 
Voluntary  destruction  of  a  bill  extinguishes  it.     (II.  65,  u.  10.) 
Mode  of  pleading  in  an  action  upon.     (Acceptor  and  Maker,  §  11.) 

LUNATIC.     (See  Insanity.) 

M. 

MAIL. 

Presentment  by.     (Presentment  for  Payment,  §  25.) 
Notice  by.     (Notice  of  Dishonor,  §§  41-44.) 

Miscarriage  of,  excuses  delay  in  presentment.     (Presentment  for  Pay- 
ment, §  6.) 

MAKER. 

Liability  of.     (See  Acceptor  and  Maker.) 

Ostensible  acceptor,  when  liable  as.     (Formal  Requisites,  §§  4,  25,  26.) 
Ostensible  drawer,  when  liable  as.     (Formal  Requisites,  §§  4,  25,  28.) 
Irregular  indorser,  when  liable  as.     (Indorsement,  §§  13-15.) 

MARK. 

Signature  may  be  by  a.     (I.  145.) 

MARRIED  WOMEN.     (See  Coverture.) 

MATERIAL  REQUISITES.     (I.  145.) 

MEMORANDUM.     (See  Collateral  Agreement,  §  1.) 

MEMORANDUM    CHECK.     (See  TI.  730,  n.) 
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MERGER.     (See  Specialty,  §§  6-13.) 

MESSENGER.     (See  Notice  of  Dishonor,  §  38.)        * 

MISTAKE  OF  FACT.     (See  Money  had  and  received.) 

MONEY. 

Bill  must  be  payable  in.     (Formal  Requisites,  §§  11-13.) 

What  is.     (Formal  Requisites,  §§  11-13.) 

Agent  can  receive  payment  in  nothing  but.     (II.  571,  n.  1.) 
MONEY  COUNTS. 

A  bill  will  not  support  an  action  upon.     (Specialty,  §  4.) 
MONEY  HAD  AND  RECEIVED.     (See  Money  Counts.) 

Count  for  lies,  when  the  holder  of  a  paid  bill  refuses  to  surrender  it.     (Ac- 
ceptor AND  Maker,  §  5.) 

By  party  who  has  paid  a  bill  to  a  wi-ongful  holder.     (I.  433,  n.  2 ;  I.  591, 
n.  1.) 

MONEY  PAID. 
Whether  one  who  has  taken  up  a  bill  can  maintain  a  count  for,  against 
a  prior  party.     (II.  785,  n.) 

MONTHS. 

In  bills,  are  calendar  months.     (Presentment  for  Payment,  §  4.) 

How  reckoned.     (Presentment  for  Payment,  §  4.) 
MUNICIPAL  BONDS.     (See  Negotiable  Paper.) 


N. 
NAME. 
Mode  of  indorsement,  by  a  person  having  more  than  one.     (Indorsement, 

§11.) 
Effect  of  making  a  bill  payable  to  one  by  a  wrong.     (I.  347,  n.  1.) 

"NEED,  IN." 

Meaning  of ,  in  an  indorsement.     (Re  Leeds  Banking  Co.,  L.  R.  1  Eq.  1; 
Leonard  v.  Wilson,  4  Tyrwh.  415.) 
NEGLIGENCE. 

Estoppel  by.     (Purchase  for  Value,  §  3.) 

NEGOTIABILITY. 

Bill  not  negotiablewithout  words  of.     (Transfer,  §  5.) 

Words  of,  not  essential  to  non-negotiable  bill.     (I.  77,  n.  5;  Checks,  §  1.) 

What  are  words  of.     (Transfer,  §§  3,  5.) 

By  what  law  determined.     (Conflict  op  Laws,  §  2.) 

NEGOTIABLE  BILLS  AND  NOTES. 
What  are.     (Transfer,  §§  1-5.) 

NEGOTIABLE  PAPER,  OTHER  THAN  BILLS  AND  NOTES. 
1.  Besides  bills,  notes,  and  checks,  certain  other  obligations  have  acquired, 
by  force  of  mercantile  custom,  the  qualities  of  negotiable  paper,  e.  g., — 
Exchequer  bills.     (II.  749,  n.  2.) 

State,  municipal,  and  other  corporate  bonds.     (Gorgier  v.  Mieville,  II.  748; 
In  re  General  Estates  Co.,  II.  749,  753,  n.  1;  Whiter.  Vermont  R.  R.. 
II.  772,  774,  n.  5.) 
Coupon  bonds  of  an  individual.     (TI.  775,  n.  5.) 
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NEGOTIABLE   PAPER  —  conft'nued. 

Coupons.     (Evei-tsoii  v.  National  Bank,  II.  775,  780,  n.  2.)     Interest  upon 

coupons  is  therefore  not  compound  interest.      (Burton  v.  Koshkonong,  4 

Fed.  Rep.  873.) 
Government  scrip.     (Goodwin  o.  Robarts,  II.  75-3.) 
Post-offlce  orders.     (II.  769,  n.  1.) 
2.  On  the  other  hand,  negotiability  does  not  attach  to  a  common  contract 

under  seal.     (Clarke  v.  Farmer's  Co.,  II.  770,  771,  n.  3.) 
Nor  lottery  tickets,  district  warrants,  iron  scrip  notes,  or  debentures.     (II. 

769,  n.  1.) 
See  as  to  bills  of  lading,  letters  of  credit,  warehouse  receipts,  certificates  of 

stock,  n.  782-784. 

NOTARIAL  EXPENSES. 
Liability  of  acceptor  and  maker  for.     (Acceptor  and  Maker,  §  16.) 
Liability  of  drawer  and  indorser  for.     (Drawee  and  Indorskb,  §  10.) 

NOTARY.     (See  Protest;  Drawer  and  Indorser,  §  3.) 

NOTICE. 
Purchaser  for  value  affected  with,  when.     (Puechase  foe  Valtje,  §§  10- 

20.) 
Whether  a  note  may  be  made  payable  after.     (Formal  Requisites,  §  9.) 
Of  indorsement  not  necessary.     (Accbptoe  and  Maker,  §  14.) 

NOTICE  OP  DISHONOR. 

Necessity  of  Notice. 
1.   A  drawer,   or  indnr-s^er-  ar  navrir  simm  nwr&jc^a-h   {a  nc^  n'Vui-it'traaV\\a  t^if-T^rtni 


ERRATUM. 

First  line  on  pages  845-853,  for  "NEGOTIABLE   PAPER"  read 
"NOTICE  OF  DISHONOR." 


aescription  ol  the  dishonored  bill  or  note.     (2)  An  intimation  of  the  fact 
of  dishonor.     (3)  Either  the  name  of  the  person  who  gives  the  notice, 
or  the  name  of  the  person  by  whose  authority  it  is  given. 
Description  of  the  Bill  or  Note. 

3.  The  description  must  fairly  identify  the  bill  or  note  to  the  mind  of  the 
party  notified.  An  incomplete  description,  or  even  a  misdescription,  by 
which  the  defendant  could  not  reasonably  be  misled,  is  sufficient.  (Mel- 
lersh  V.  Rippen,  II.  .370,  377,  n.  2.) 

Intimation  of  the  Fact  of  Dishonor. 

4.  It  was  once  thought  that  a  notice  must,  "  in  express  terms  or  by  necessary 
implication,"  convey  information  of  the  fact  of  dishonor.  (Solarte  «. 
Palmer,  II.  364.) 

But  this  rule  has  been  very  justly  qualified,  and  a  notice  is  now  sufficient, 
"if  it  appear  by  reasonable  intendment,  and  would  be  inferred  by  any 
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man  of  business  "  that  the  bill  or  note  had  been  dishonored.     (Hedger  v. 
Steavenson,  II.  368,  371,  n.  1;  Paul  v.  Joel,  II.  379.) 
Accordingly,  a  notice  that  a  bill  is  due  and  unpaid  is  sufficient,  without 

stating  that  it  was  presented  for  payment.     (Paul  v.  Joel,  II.  378.) 
So  a  misstatement  as  to  the  time  of  presentment  of  a  bill  which  was  in  fact 
duly  presented  will  not  vitiate  the  notice,  if  the  party  to  be  charged  could 
not  fairly  be  misled.     (II.  365,  n.  3.) 
Sender  of  the  Notice. 

5.  A  written  notice  without  signature  is  not  sufficient.     (II.  367,  n.  1.) 

But  the  signature  of  a  holder  for  collection  is  enough.  (Woodthorpe  v. 
Lawes,  II.  366;  Harrison  v.  Ruscoe,  11.  375.) 

A  notice  in  the  name  of  a  mere  holder  for  collection  is  good,  without  stating 
the  name  of  the  party  in  whose  behalf  the  collection  is  to  be  made,  or 
where  the  bill  is  lying.  (Woodthorpe  v.  Lawes,  11.  366 ;  Housego  v.  Cowne, 
n.  432.) 

So  also  a  notice  in  the  name  of  an  agent  for  collection,  who  is  not  even  a 
holder,  is  good,  without  the  name  of  his  principal.  (Harrison  v.  Kuscoe, 
II.  375,  semble.) 

But  if  the  agent,  intending  to  give  the  name  of  his  principal,  by  mistake 
gives  the  name  of  another  person,  the  notice  will,  for  the  purpose  of  de- 
termining his  principal's  rights  against  the  party  notified,  be  treated  as 
emanating  from  the  ostensible  principal.  Accordingly,  if  a  notice  given 
under  the  same  circumstances  by  the  ostensible  principal  would  be  suffi- 
cient to  charge  the  party  notified  in  favor  of  the  real  principal,  the  agent's 
mistake  will  be  immaterial;  but  if  a  notice  by  the  ostensible  principal, 
under  the  same  circumstances,  would  not  enure  to  the  benefit  of  the  real 
principal,  the  agent's  mistake  would  be  fatal.  (Harrison  v.  Ruscoe, 
n.  373.) 

6.  The  notice  need  not,  in  express  terms,  inform  the  party  to  be  charged 
that  he  is  looked  to  for  payment.  The  mere  fact  of  sending  notice,  it  is 
said,  is  a  sufficient  intimation  of  this  fact.  (King  v.  Bickley,  II.  372 ; 
Caunt  V.  Thompson,  II.  487;  Allen  «.  Edmundson,  H.  483.)  ' 

The  notice  need  not  state  where  the  bill  or  note  is  lying.     (Woodthorpe  v. 

Lawes,  11.  366.) 
Nor  the  fact  of  protest  in  the  case  of  a  foreign  bill.     (II.  452,  n.  1.) 
And  need  not  be  accompanied  by  a  copy  of  the  protest.     (Goodman  v. 

Harvey,  I.  709;  Cromwell  v.  Hynson,  II.  115;  Dennistoun  v.  Stewart,  II. 

452.) 

TiMB    OF    SERVING   FOTICB. 

When  Notice  may  be  given.  _  ,.      ,      , 

7  The  holder  may  give  notice  on  the  day  of  presentment  immediately  after 
'    a  refusal  to  accept  or  pay.     (Ex parte  Moline,  H.  422  and  n.  1 ;  Burbridge 

V.  Manners,  I.  465.)  ,.1,1,  t-c  a    t 

8  A  prior  party  may  give  notice  as  soon  as  he  himself  has  been  notified  of 
the  dishonor.  It  has  been  held  also  that  a  party  may  send  notice  even 
before  he  himself  has  been  notified,  if  the  bill  or  note  has  been  in  fact 
dishonored.     (II.  421,  n.  4.) 

When  Notice  must  be  given.  ,  .  ,   ,, 

9  Notice  must  be  given  the  next  day  after  that  on  which  the  party  notify- 
'  ing  is  in  a  position  to  give  it,  that  is  to  say,  if  the  party  notifying  is  the 
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last  holder,  on  the  next  day  after  the  day  of  dishonor,  or,  if  a  prior  party 
gives  the  notice,  on  the  next  day  after  that  on  which  he  himself  has  been 
notified,  e.  g.,  — 

10.  When  the  parties  reside  in  the  same  town  or  village,  and  the  notice  is 
given  by  delivery  at  the  house  or  place  of  business  of  the  party  to  be 
charged,  or  to  him  in  person,  it  should  be  delivered  on  the  next  day 
(Kowe  V.  Tipper,  II.  387 ;  Blackman  v.  Leonard,  15  La.  An.  59) ;  or 

If  the  penny  post  is  used,  the  notice  should  be  mailed  in  time  to  reach  the 
party  to  be  charged  by  one  of  the  usual  deliveries  of  the  carrier  on  the 
next  day.     (Smith  v.  Mullett,  IL  380,  381,  n.  1.) 

11.  When  the  parties  do  not  reside  in  the  same  town  or  village,  if  the  service  is 
by  mail,  and  the  post-office  is  used  as  a  medium  of  transmission,  the  notice 
should  be  mailed  in  season  to  go  by  some  post  of  the  next  day  (Wright  v. 
Shawoross,  II.  382  and  n.  1;  Howard  v.  Ives,  II.  390,  391,  n.  4);  or 
in  case  there  is  no  post  on  the  next  day,  or  if  the  only  post  of  that  day 
leaves  before  the  beginning  of  business  hours,  the  notice  should  be  mailed 
in  time  to  go  by  the  next  succeeding  post.  (GeiU  v.  Jeremy,  II.  384, 
385,  n.  1.) 

In  cases  where  the  post-ofiice  may  be  used  as  a  place  of  deposit,  the  notice 
must  be  deposited  on  the  next  day  in  time  to  be  taken  from  the  office  on 
that  day.  {Infra,  §§  42,  43;  Shelburne  Falls  Bank  v.  Townsley,  102 
Mass.  177.) 

If  the  service  is  not  by  mail ,  the  notice  must  be  despatched  on  the  next  day, 
and  the  transmission  must  be  equally  expeditious  with  the  post;  or  if 
there  is  no  mail  communication,  the  transmission  must  be  as  rapid  as  is 
practicable  by  the  ordinary  modes  of  conveyance.  (Fish  i;.  Jackman, 
19  Me.  467;  Darbishire  v.  Parker,  6  East,  3.) 

Holidays. 

12.  If  the  next  day  is  a  holiday,  it  is  entirely  excluded  in  determining  the 
proper  day  for  giving  notice.     (II.  391,  n.  3.) 

Similarly,   if  the  party  notifying  receives  notice  on  a   holiday,  he   is,  in 
legal  contemplation,  considered  as  receiving  it  on  the  next  business  day. 
(Wright  V.  Shawcross,  II.  382;  Bray  v.  Had  wen,  5  M.  &  Sel.  68.     Farmer 
V.  Baud,  16  Me.  453,  contra,  is  not  to  be  supported.) 
Excusable  Delay. 

13.  If  the  party  notifying  is  ignorant  of  the  residence  or  place  of  business  of 
the  party  to  be  charged,  a  delay  is  excusable,  provided  reasonable  dili- 
gence is  used  to  ascertain  the  place  where  the  notice  should  be  given,  and 
notice  is  given  or  forwarded  on  the  day  after  the  place  is  ascertained. 
(Gladwell  o.  Turner,  II.  387,  389,  n.  2.) 

14.  If  commercial  intercourse  between  the  places  of  the  parties  is  interrupted 
or  impracticable,  as  in  the  event  of  a  war,  or  the  prevalence  of  a  malig- 
nant disease,  a  delay  until  the  renewal  of  intercourse  is  excusable.  (James 
V.  Wade,  H.  394  and  n.  1.) 

Inexcusable  Delay. 

15.  But  merely  personal  inconvenience  of  the  party  notifying,  e.  g.,  the  illness 
of  his  wife,  will  not  excuse  a  delay.     (Turner  v.  Leach,  II.  381.) 

16.  A  delay  beyond  the  usual  time  is  inexcusable  also,  even  though  the  notice 
is  sent  immediately  after  the  party  notifying  received  actual  knowledge 
of  the  dishonor,  if  his  ignorance  was  attributable  to  his  own  neglect,  as 
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when  he  failed  to  open  and  read  the  notice  which  he  received  in  due  time. 
(Turner  v.  Leech,  II.  383.) 

Successive  Notices. 

17.  As  each  indorsee  or  transferee  is  entitled  to  his  day,  according  to  the  rules 
just  stated,  and  as  a  due  notice  given  by  any  party  competent  to  give  notice 
enures  to  the  benefit  of  all  the  other  parties  to  the  bill  (infra,  §§  26-29), 
it  follows  that  the  time  within  which  a  party  can  be  charged  by  a  notice 
given  to  him  may  be  greatly  extended,  e.  g.,  if  there  were  fifteen  indorsers 
of  a  bill,  and  each  indorsee  should  duly  notify  only  his  immediate  in- 
dorser,  the  time  within  which  the  first  indorsee  might  be  charged  would 
be  measured  by  the  time  required  for  the  due  forwarding  of  the  fifteen 
successive  notices;  whereas,  if  the  fifteenth  indorsee  should  give  direct 
notice  to  the  first  indorser,  the  time  within  which  the  latter  could  be 
charged  would  expire  with  the  next  day  after  the  day  of  dishonor.  (Rowe 
V.  Tipper,  II.  385;  Fitchburg  Bank  v.  Perley,  II.  392.) 

But  if  any  one  of  the  intermediate  parties  should  be  guilty  of  laches  in 
giving  his  notice,  all  prior  parties  entitled  to  notice  would  be  thereby  dis- 
charged, e.  g.,  if  in  the  case  just  supposed  the  twelfth  indorsee  should  fail 
duly  to  notify  his  indorser,  the  latter  could  not  charge  the  eighth  indorser, 
^ven  though  the  eighth  indorser  was  afterwaids  notified  as  soon  as  he 
would  have  been  if  each  successive  notice  had  been  duly  given.  (Turner 
V.  Leech,  II.  383.) 

18.  A  holder  for  collection  merely  is  an  indorsee  or  transferee  within  the  rule 
that  every  indorsee  or  transferee  has  a  day  for  giving  notice.  (Howard 
V.  Ives,  II.  390;  Scott  v.  Lifiord,  II.  431.) 

So  also  each  branch  of  a  bank  through  which  a  bill  or  note  passes.     (II. 

390,  n.  1.) 
An  agent  who  is  not  a  party  to  the  bill,  it  has  been  held,  is  not  entitled  to  a 

day  for  giving  notice  to  his  principal.     (II.  393,  n.  1.) 
One  who  takes  up  a  bill  for  honor,  being  in  effect  the  indorsee  of  the  party 

for  whose  honor  he  pays  it,  is  of  course  entitled  to  h,is  day.     (GoodaU  v. 

Polhill,  1  C.  B.  233;  U.  389,  n.  2.) 

Hour  of  Service. 

19.  If  the  service  is  made  on  the  last  of  the  days  during  which  a  valid  notice 
may  be  given,  and  by  delivery  at  the  place  of  business  or  residence  of  the 
party  to  be  charged,  or  to  him  in  person,  the  notice  must  be  delivered  at 
a  reasonable  hour,  that  is  to  say,  during  business  hours,  if  at  one's  place 
of  business,  or  before  the  hours  of  rest,  if  at  one's  dwelling-house.  (II. 
389,  n.  2.) 

But  a  notice  delivered  at  an  unseasonable  hour  will  be  sufficient  if  actually 

received  by  the  party  to  be  charged  on  the  proper  day.  (II.  389,  n.  2.) 
In  cases  where  the  post-office  may  be  properly  used  as  a  place  of  deposit 
merely,  the  notice  should  be  deposited  before  the  close  of  the  hours  during 
which  letters  can  be  taken  from  the  office  on  the  last  of  the  days  during 
which  a  valid  notice  may  be  given.  (Shelburn  Bank  v.  Townsley,"  102 
Mass.  177.) 

Place  of  sekving  Notice. 
Service  not  hy  Mail. 

20.  If  the  notice  is  not  served  by  mail,  it  must  be  given  either  at  the  residence 
or  place  of  business  of  the  party  notified,  or  to  hira  in  person  wherever 
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found,  the  choice  of  place  resting  in  the  option  of  the  party  notifying. 
(11.  440,  n.   4;   Bank  of  Columbia  v.  Lawrence,  n.  434,  Residence; 
II.  398,  n.  6,  Place  of  Business.) 
Service  by  the  Penny-post. 

21.  If  the  notice  is  served  by  mail  within  the  circuit  of  the  penny-post,  it 
must  be  addressed  to  the  party  to  be  charged  either  at  his  residence  or 
place  of  business  (or,  if  not  so  addressed,  must  be  actually  delivered  by 
the  carrier  at  his  residence  or  place  of  business,  or  to  him  in  person),  the 
choice  of  the  place  of  address  resting  within  the  option  of  the  party  notify- 
ing.    (Berridge  v.  Fitzgerald,  II.  396,  398,  n.  6.) 

Residence  or  Place  of  Business, 

22.  Not  only  the  actual  place  of  business  of  the  party  to  be  charged,  but  any 
place  which  he  holds  out  as  the  place  where  he  is  likely  to  be  found  for 
the  purpose  of  receiving  notice,  may  be  treated  as  his  place  of  business 
within  the  rule  above  stated.     (Berridge  v.  Fitzgerald,  II.  396.) 

One's  place  of  residence  within  the  rule  above  stated  is  not  necessarily  the 
same  as  one's  place  of  domicile.  If  the  party  to  be  charged  actually  re- 
sides at  more  than  one  place  during  certain  portions  of  the  year,  a  notice 
addressed  to  him  at  the  place  of  his  actual  residence  at  the  time  of  service 
is  sufficient,  e.  g.,  a  notice  addressed  to  a  senator  at  Washington  while  the 
Senate  is  in  session.     (Chouteau  v.  Webster,  II.  402,  405,  n.  3.) 

A  notice  addressed  to  a  party  at  his  domicile  during  the  period  of  his  actual 
residence  elsewhere  would  probably  be  suflicient  to  charge  him,  but  the 
point  seems  not  to  have  been  determined. 
Service  by  Mail  between  different  Places. 

23.  If  the  service  is  by  mail  between  different  places,  it  is  enough  to  mail  the 
notice  addressed  generally  to  the  party  to  be  charged  at  either  the  town 
where  he  resides  or  the  town  where  he  has  his  place  of  business,  the 
choice  of  the  town  lying  within  the  option  of  the  party  sending  the  notice. 
(Morton  V.  Westoott,  II.  409,  410,  n.  1 ;  Bank  of  Columbia  v.  Lawrence, 
n.  434;  Van  Veohten  v.  Pruyn,  II.  441.) 

The  rule  is  not  changed  by  the  simple  fact  that  there  are  several  offices  in 
the  town.  But  if  it  appears  that  the  party  to  be  charged  was  in  the  habit 
of  receiving  his  letters  at  one  ofB.ce  only,  and  that  the  party  sending  the 
notice  knew  of  the  existence  of  two  or  more  offices  in  the  town,  and  also 
knew,  or  might  by  reasonable  inquiry  have  known,  that  the  party  to  be 
charged  received  his  letters  at  a  particular  office  only,  the  notice  wiU 
be  insufficient  unless  sent  to  that  office.  (Morton  v.  Westcott,  II.  409, 
411,  n.  1  and  2.) 

In  one  class  of  cases,  namely,  where  the  party  to  be  charged  is  in  the  habit 
of  receiving  his  letters  in  a  town  where  he  neither  resides  nor  does  busi- 
ness, the  party  notifying  has  a  greater  option  than  that  indicated  by  the 
rule  above  stated,  for  he  may  then  send  notice  to  the  place  where  the 
pa:rty  to  be  charged  receives  his  letters,  to  the  town  where  he  resides,  or 
to  the  town  where  he  does  business.  (Chouteau  u.  Webster,  II.  405; 
Remer  v.  Downer,  23  Wend.  620,  622;  Hunt  v.  Fish,  4  Barb.  324.) 

If  the  town  where  the  party  to  be  charged  has  his  place  of  business,  or  if 
the  town  where  he  resides  contains  no  post-office,  notice  should  be  sent  to 
the  post-office  nearest  to  his  residence  or  place  of  business  (unless  the 
nearest  post-office  is  so  far  from  his  residence  or  place  of  busi'ness  as 
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to  render  service  by  a  private  conveyance  necessary,  see  infra,  §  37) ;  if, 
however,  he  is  in  the  habit  of  receiving  his  letters  at  a  post-office  which  is 
not  the  nearest  to  his  residence  or  place  of  business,  and  this  fact  is 
known  to  the  party  notifying,  the  notice  should  be  sent  to  the  more 
remote  post-office.  (Mercer  v.  Lancaster,  11.  405,  407,  n.  1;  Bank  of 
Columbia  v.  Lawrence,  II.  435.)  In  cases  like  the  last  supposed,  it  has 
been  thought  that  notice  might  properly  be  sent  either  to  the  nearest  or 
to  the  more  remote  post-office.  (Mercer  v.  Lancaster,  II.  407.) 
When  Notice  sent  to  a  wrong  Place  is  sufficient. 

24.  If  after  the  transfer  of  a  bill  or  note  to  the  party  notifying,  and  without 
h^s  knowledge,  the  party  to  be  charged  changes  his  place  of  residence  or 
business,  a  notice  sent  to  the  former  place  of  residence  or  business  is 
sufficient.     (Bank  of  Utica  v.  Phillips,  II.  401,  402,  n.  1.) 

If  the  party  notifying  is  ignorant  of  the  place  of  residence  or  business  of  the 
party  to  be  charged,  he  must  make  all  reasonable  efforts  to  inform  him- 
self, and  if,  after  diligent  inquiry,  he  acts  upon  the  information  received, 
due  notice  is  given,  even  though  actually  sent  to  a  place  where  the  party 
to  be  charged  neither  resides  nor  does  business  (Rawdon  v.  Redfield,  II. 
407,  408,  n.  3),  and  the  subsequent  discovery  of  the  true  address  of  the 
party  to  be  charged  will  not  impose  the  duty  of  sending  a  second  notice 
(infra,  §  35);  but  see  Beale  v.  Parrish,  II.  411,  semUe  contra,  in  which 
case  it  was  further  decided  that  a  notice  sent,  after  due  inquiry  by  the 
holder,  to  the  wrong  place,  although  sufficient  for  him  to  charge  the 
defendant,  would  not  enure  to  the  benefit  of  an  intermediate  party  who 
knew  the  true  address. 

If  a  drawer  or  indorser  dates  his  bill  or  indorsement  at  a  particular  place  a 
notice  addressed  to  either  at  that  place  is  sufficient;  even  though  the 
drawer  or  indorser  actually  neither  resides  nor  does  business  at  the  place 
named.     (Burmester  v.  Barron,  17  Q.  B.  828,  cited  IL  399,  n.  1.) 

If  a  notice  given  at,-  or  sent  to,  a  wrong  place,  is  actually  received  in  due 
time,  it  is  sufficient.     (II.  404,  n.  1.) 
Address. 

25.  The  address  must  not  be  too  general.  A  notice  sent  to  a  large  city,  and 
addressed  to  the  party  to  be  charged  by  his  surname  only,  e.  g.,  "Mr. 
Haynes,  Bristol,"  is  insufficient.     (Walter  v.  Haynes,  II  395  and  n.  1.) 

But  if  the  party  to  be  charged  has  added  to  his  signature  the  name  of  a 
place,  it  is  enough,  in  addressing  the  notice,  to  follow  the  signature  and 
name  given.     (Mann  v.  Moors,  11.  396  and  n.  1.) 
By  whom  Notice  should  be  served. 
Notice  by  last  Holder  or  any  prior  Holder  liable  to  take  up  the  Bill. 
26    Notice  may  be  given  by  the  last  holder,  or  by  any  priof  holder  who  may  be 
legally  liable  to  take  up  the  bill  or  note,  and  the  notice  will  enure  to  the 
benefit  of  all  parties  subsequent  to  the  parties  so  notified.     (See,  however, 
supra,  §  24,  for  a  possible  qualification  of  this  rule.) 
Accordingly,  notice  may  be  given  by  a  party  before  he  has  himself  taken  up 

the  bill  or  note  from  the  last  holder.     (Chapman  ».  Keane,  H.  418.) 

And  a  notice  given,  for  instance,  by  the  fourth  indorser  to  the  second,  will 

fix  the  liability  of  the  second  to  both  the  fourth  and  third  mdorsers. 

(Jameson  u.  Swinton,  IL  417  and  n.  3.)  ,.  u-v*.      t 

Or  a  notice  given  by  the  third  to  the  second  indorser  will  fix  the  liability  of 
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the  second  to  both  the  third  and  fourth  iudorsers.  (Harrison  v.  Rusooe, 
II.  374;  Chapman  v.  Keane,  11.  421.) 
But  a  notice  sent  by  a  party  who  cannot  legally  be  called  upon  to  take  up 
the  bill  or  note,  e.  g.,  by  one  who  has  been  discharged  by  laches  or 
by  one  who  has  indorsed  without  recourse,  is  a  nullity.  (Turner  v. 
Leach,  II.  381;  Harrison  v.  Ruscoe,  II.  374.) 
Notice  by  a  Drawee  or  Maker. 

27.  A  drawee  or  maker,  not  being  a  holder,  cannot  give  a  valid  notice.  (Har- 
rison V.  Ruscoe,  II.  374,  375,  overruling  Rosher  v.  Kieran,  II.  418.) 

Notice  by  an  Agent. 

28.  Notice  may,  of  course,  be  given  by  the  duly  authorized  agent  of  any^  party 
who  might  himself  give  notice.  (Stewart  v.  Kennett,  II.  416,  n.  1 ;  Chap- 
man II.  Keane,  II.  418;  Harrison  v.  Rusooe,  II.  375.) 

Notice  by  a  Stranger. 

29.  But  a  notice  by  a  mere  stranger  is  a  nullity.  (Stewart  v.  Kennett,  II. 
416,  417,  11.  1;  Gaunt  v.  Thompson,  II.  487.) 

To  WHOM  Notice  should  be  given. 
Notice  to  an  Agent. 

30.  Notice  may  be  given  to  the  agent  of  the  party  to  be  charged  if  the  receipt 
of  notice  is  within  the  scope  of  the  agent's  authority.     (11.  425,  n.  3.) 

«  Notice  to  Joint  Drawers  or  Indorsers. 

31.  In  order  to  charge  any  one  of  several  joint  drawers  or  joint  indorsers,  not 
being  partners,  notice  must  be  given  to  them  all.  (Willis  v.  Green,  II. 
424,  425,  n.  2.) 

Notice  to  a  Partnership. 

32.  If,  however,  a  bill  is  drawn  or  indorsed  by  a  partnership,  notice  to  any 
one  of  the  partners  is  sufficient.     (Willis  v.  Green,  II.  425,  n.  3.) 

But  notice  to  a  private  member  of  a  joint  stock  company  would  not  be  suffi- 
cient to  charge  the  company.  (Byles,  Bills,  13th  ed.  295,  citing  In  re 
Carew,  31  Beav.  39.) 

It  was  held  in  one  case  also  that  a  notice  to  a  partner  residing  in  a  distant 
town  would  not  be  sufficient  to  charge  the  firm  if  any  one  of  the  partners 
resided  in  the  same  town  with  the  party  notifying.     (Hume  v.  Watt,  5 
Kas.  34.     See  also  infra,  §  37.) 
Notice  to  Executors. 

33.  A  notice  given  to  any  one  of  the  executors  of  a  drawer  or  indorser  is  suffi- 
cient.    (II.  425,  n.  3.) 

But  if  several  executors  jointly  draw  a  bill,  or  indorse  a  bill  or  note  payable 
to  them,  notice  must  be  given  to  them  all.     (Conf.  I.  391,  n.  1.) 
When  the  Drawer  or  Indorser  is  a  Bankrupt. 

34.  If  notice  is  given  before  the  appointment  of  an  assignee  it  should  be  given 
to  the  bankrupt,  and  no  notice  need  be  given  to  an  assignee  subsequently 
appointed.     {Ex parte  Moline,  II.  422,  423,  n.  1.) 

If  notice  is  given  after  the  appointment  of  an  assignee,  it  may  be  given 
either  to  the  assignee  or  to  the  bankrupt,  at  the  option  of  the  party  notify- 
ing.    {Ex parte  Moline,  II.  422,  423,  n.  1.) 
When  the  Drawer  or  Indorser  is  Dead. 

35.  If  the  death  of  the  drawer  or  indorser  is  unknown  to  the  party  notifying, 
a  notice  duly  sent  to  either  as  if  he  were  still  living  is  sufficient.  (II. 
428,  n.  1.) 
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Soalso,  although  the  death  is  known,  if  the  party  died  intestate,  and  there 
IS  no  administrator  at  the  time  of  notice,  the  notice  should  be  sent  to  the 
last  residence  or  place  of  business  of  the  deceased.  (Merchants'  Bank  v. 
Birch,  II.  426,  428,  n.  1.     But  see  II.  438,  n.  2.) 

In  neither  of  the  cases  last  supposed  need  the  party  notifying  send  a  second 
notice  although  he  learns  subsequently  of  the  appointment  of  a  legal 
representative  of  the  deceased.  (Merchants'  Bank  v.  Birch,  II.  427,  428. 
See  supra,  §  24.) 

If  the  deceased  left  a  will,  and  it  is  necessary  to  send  notice  before  the 
party  named  in  the  will  has  either  been  duly  qualified  or  renounced  his 
trust,  notice  may  be  sent  either  to  the  party  named  as  executor  or  to  the 
last  residence  or  place  of  business  of  the  deceased.     (II.  430,  n.  1.) 

But  notice  to  one  who  is  subsequently  appointed  administrator  is  a  nullity. 
(II.  430,  n.  1.)  ^ 

If  at  the  time  for  giving  notice  there  is  a  duly  qualified  executor  or  admin- 
istrator of  the  deceased,  and  the  existence  of  such  legal  representative  is 
known,  or  might  by  diligent  inquiry  be  ascertained,  by  the  party  notify- 
ing, the  estate  of  the  deceased  can  be  charged  only  by  a  notice  sent  to  the 
executor  or  administrator.  (Massachusetts  Bank  u.  Oliver,  II.  428,  430, 
n.  1.) 

The  Notice  may  be  written  or  oral. 

36.  A  notice  may  be  oral  as  well  as  written  or  printed,  and  may  be  given,  in 
the  absence  of  the  party  to  be  charged,  to  any  one  at  his  dwelling-house 
or  place  of  business  fit  to  repeat  the  message  to  him.  (Housego  v. 
Cowne,  II.  432  and  n.  2;  Allen  v.  Edmundson,  II.  484.) 

A  written  notice  may  be  served  in  two  modes :  (1)  by  actual  delivery,  (2)  by 
mere  deposit  in  the  post-office. 
Service  by  Delivery,  when  required. 

37.  When  the  party  to  be  charged  resides  or  does  business  in  the  same  town 
or  village  where  the  party  giving  notice  has  himself  been  notified,  or  in 
the  town  where  the  bill  or  note  was  dishonored,  if  the  party  giving  notice 
is  the  last  holder,  and  the  post-office  is  not  available  as  a  medium  of  trans- 
mission, as  where  there  is  no  penny-post,  the  service  must  be  by  actual 
delivery;  that  is  to  say,  the  notice  must  be  given  to  the  party  to  be 
charged,  in  person,  wherever  found,  or  must  be  left  either  at  his  dwelling- 
house  or  place  of  business.     (Sheldon  v.  Benham,  II.  437,  438,  n.  2.) 

This  rule  holds,  even  though  the  party  to  be  charged  may  also  have  a  place 
of  business  or  residence  in  another  town.  The  delivery  in  this  case,  it  is 
true,  may  fee  made  in  either  town,  as  the  party  notifying  may  elect;  but 
there  is  no  option  as  to  the  mode  of  service.  (Van  Vechten  v.  Pruyn, 
II.  438 ;  see  also  supra,  §  32.) 

When  the  party  to  be  charged  resides  or  does  business  in  a  distant  town, 
and  there  is  no  post-office  in  or  reasonably  near  the  town,  it  has  been  held 
that  the  service  must  also  be  by  delivery.  (Bank  of  Columbia  v.  Law- 
rence, II.  435,  semble;  Fish  v.  Jackman,  19  Me.  467.) 

So  when  the  ordinary  mail  service  is  suspended,  the  service  must  be  made 
by  delivery,  if  practicable.     (II.  443,  n.  1.) 
Service  by  Delivery,  when  permissible. 

38.  Service  by  delivery  is  always  permissible,  even  in  cases  where  service 
through  the  post-office  would  be  proper.     But  the  transmission  by  messen- 
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ger  must  be  as  expeditious  as  it  would  be  by  mail,  and  any  expense  in 
excess  of  the  regular  postage  would  have  to  be  borne  by  the  party  sending 
the  notice.     (Bank  of  Columbia  v.  Lawrence,  II.  436,  n.  2.) 
What  amounts  to  a  Delivery. 

39.  A  notice  is  delivered  if  it  is  left  at  the  dwelling-house  or  place  of  business 
of  the  party  to  be  charged,  whether  he  be  there  or  not.  (Housego  v. 
Cowne,  II.  432;  Van  Veohten  v.  Pruyn,  II.  440;  Allen  u.  Edmundson, 
11.  484.) 

But  a  notice  left  with  an  employee,  at  the  defendant's  place  of  business, 
while  the  defendant  is  away,  with  instructions  not  to  open  the  letter 
until  his  employer  returned,  was  held  insufficient.  (Paine  v.  Edsell,  19 
Pa.,  178.) 

40.  Delivery  to  the  person  is  good  wherever  made,  e.  g.,  at  the  wrong  house. 
(II.  404,  n.  1.) 

So  also  the  actual  receipt  of  a  notice  in  due  time  is  equivalent  to  a  delivery, 
even  in  case  where  service  by  a  mere  deposit  in  the  post-office  would  be 
insufficient.     (II.  438,  u.  2.) 

Service  through  the  Post-office  as  a  Medixim  of  Transmission. 

41.  Except  in  the  cases  mentioned,  supra,  §  37,  where  the  actual  delivery  of 
the  notice  is  required,  service  may  be  always  made  through  the  post-office; 
e.  g.,  when  the  post-office  is  used  as  a  medium  of  transmission 

Between  different  towns.     (Shaylor  v.  Mix,  II.  443,  n.  1.) 

Or  between  difierent  villages  of  the  same  town.     (Shaylor  v.  Mix,  11.  442, 

443,  n.  2;  Van  Vechten  v.  Pruyn,  II.  440.) 
Or  in  the  same  city  or  town  within  the  circuit  of  the  penny-post.     (Scott  v. 

Lifford,  II.  431;  Bank  of  Columbia  v.  Lawrence,  II.  434.) 
Service  through  the  Post-office  as  a  Place  of  Deposit  merely. 

42.  The  post-office  may  be  used  as  a  place  of  deposit  merely,  if  the  party  to  be 
charged  is  in  the  habit  of  receiving  his  letters  at  the  office  of  deposit,  and 
if  a  service  by  delivery  would  subject  the  party  giving  notice  to  the  burden 
of  going  or  sending  a  messenger  beyond  the  corporate  limits  of  his  own 
town.  (Bank  of  Columbia  v.  Lawrence,  11.  433,  436,  n.  3.  But  see 
Forbes  v.  Omaha  Bank,  8  Neb.  338,  contra.') 

But  if  it  is  possible  to  use  the  post-office  as  a  medium  of  transmission  be- 
tween the  towns  of  the  parties,  it  is  not  allowable  to  use  it  also  as  a  place 
of  deposit,  even  though  the  party  to  be  charged  is  in  the  habit  of  receiving 
his  letters  at  the  post-office  in  both  towns.  (Shelburne  Falls  Bank  o. 
Townsley,  II  447,  citing  s.  c.  102  Mass.  177.) 

The  post-office  may  also  be  used  as  a  place  of  deposit  if  the  indorser  has  so 
directed  in  his  indorsement.     (II.  438,  n.  2.) 
Notice  to  several  Indorsers. 

43.  It  frequently  happens  that  a  holder  sends,  with  the  notice  to  his  immediate 
indorser,  notices  addressed  to  prior  parties  in  the  same  town,  and  the  prior 
parties  may  be  charged  upon  these  notices,  if  duly  served,  as  emanating 
either  from  the  holder  or  from  the  immediate  indorser.  If  treated  as  in- 
dependent notices  from  the  inimediate  indorser,  they  are  governed  by  the 
same  rules  as  to  the  time  and  mode  of  sei-vice  which  would  apply  to  origi- 
nal notices  from  him;  but  if  treated  as  coming  from  the  original  holder, 
they  may  be  redeposited  in  the  post-office  as  a  place  of  deposit,  pi-ovided 
the  notice  was  redeposited  in  season  to  reach  the  prior  parties  substan- 
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tially  as  soon  as  they  would  have  been  received  if  originally  directed  to 
them.  (Shelburne  Palls  Bank  v.  Townsley,  II.  444,  447,  n.  2.)  The  party 
who  encloses  the  notices  to  his  indorser  takes  the  risk  of  their  miscarriage. 
(n.  448,  n.  1.) 

Service  by  Mail,  when  complete. 

44.  The  service  by  deposit  in  the  post-office  is  complete  as  soon  as  the  notice, 
properly  addressed,  is  placed  within  the  control  of  the  post-office  authori- 
ties, e.  g.,  as  soon  as  given  to  a  carrier,  or  placed  in  a  letter-box,  whether 
the  notice  reaches  the  party  to  be  charged  or  not.  (Saunderson  v.  Judge, 
n.  354,  355,  n.  2  ;  Walter  v.  Haynes,  II.  395  ;  Bank  of  Columbia  v. 
Lawrence,  II.  434,  435.) 

NOTING. 
Must  be  on  the  day  of  dishonor.     (II.  449.) 

O. 
ORDER. 

A  bill  must  contain  an.     (Formai.  Requisites,  §§  1-3.) 
"OR  ORDER." 
Bill  payable  to  order  of  A.  is  the  same  as  a  bill  payable  to  A.  or  order. 

(Formal  Requisites,  §  31.) 
Not  essential  to  an  indorsement.  (Indorsement,  §  18 ;  Overdue  Paper,  §  2.) 
OVERDUE  OR  DISHONORED  PAPER. 
Assignability. 

1.  The  career  of  a  bill  properly  ends  with  its  pajrment,  or  dishonor  at  maturity. 
If  paid,  it  is  functus  officio ;  if  dishonored,  it  can  no  longer  adequately 
perform  its  function  as  a  representative  of  money,  but  is  transformed  into 
an  ordinary  chose  in  action.  But  by  an  anomaly,  bills  and  notes,  although 
overdue,  are  assignable,  and  that  too  even  after  action  brought.  (Deuters 
V.  Townsend,  I.  777,  781,  a.  3.) 

Mode  oe  Assignment. 

2.  Overdue  bills  are  assigned  in  the  same  .mode  as  bills  not  yet  due,  i.  e.,  by 
indorsement  and  delivery,  an  indorsement  being  treated  as  an  order  to 
pay  on  demand.     (Colt  v.  Barnard,  II.  212.) 

And  not  requiring  words  of  negotiability.     (Leavitt  v.  Putnam,  I.  784.) 
Effect  or  Assignment. 

3.  An  overdue  bill  being  no  more  than  an  assignable  chose  in  action,  if  the 
transferor  has  no  title,  his  transferee  can  acquire  none.  (Ashurst  v. 
Royal  Bank,  I.  773;  I.  747,  748,  n.  1.) 

4.  And,  for  the  same  reason,  the  transferee  of  one  who  holds  the  legal  title 
takes  the  bill  subject  to  all  personal  defenses  to  which  it  was  subject  in 
the  hands  of  his  transferor,  e.  g.,  fraud,  illegality,  duress,  failure  of  con- 
sideration, premature  payment,  satisfaction,  collateral  agreements,  and 
the  like.     (Brown  v.  Davies,  I.  745,  747,  n.  1;  Holmes  v.  Kidd,  I.  775.) 

5.  Whether  a  person  who  has  signed  for  accommodatioTi  can  be  charged,  in 
case  the  paper  was  not  negotiated  by  the  party  accommodated  until  after 
maturity,  will  depend  upon  the  understanding  of  the  parties  to  the  ac- 
commodation transaction.  There  would  seem  to  be  a  natural  presumption 
that  the  accommodating  party  intended  to  lend  his  credit  only  until  the 
maturity  of  the  paper  ;  and  the  courts  have  so  decided  in  this  country. 
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(Chester  v.  Dorr,  I.  793,  799,  n.  1.  But  see  First  Bank  v.  Grant,  71  Me. 
374,  cnntra.)  But  in  England  the  presumption  has  been  thought  to  be 
the  other  way.  (Charles  v.  Marsden,  I.  748;  Stein  v.  Yglesias,  I.  760; 
Sturtevant  v.  Ford,  I.  763,  766,  n.  2.) 

6.  The  transferor  of  an  overdue  bill,  furthermore,  takes  the  same  subject  to 
any  trust  or  equity  in  favor  of  third  persons  {In  re  European  Bank,  I. 
891);  and,  on  the  same  principle,  a  fraudulent  vendee  of  a  bill,  although 
he  holds  the  legal  title,  cannot,  by  a  subsequent  sale  of  the  bill  after  ma- 
turity, deprive  the  defrauded  vendor  of  his  right  to  reclaim  the  bill.  (But 
see  contra,  I.  894,  n.  3. ) 

7.  The  transfer  of  a  bill  after  maturity  may,  however,  deprive  a  defendant 
of  certain  procedural  advantages  which  he  would  possess  against  the 
transferor. 

E.  g.,  a,  plea  by  way  of  set-off  or  a  counter-claim,  good  against  the  trans- 
feror, will  not  prevail  against  the  transferee.  (Burrough  v.  Moss,  I.  755, 
759,  n.  1.)  Even  though  the  transferee  have  notice  of  the  set-off  or 
counter-claim.     (Oulds  v.  Harrison,  I.  766.) 

And  a  partnership  between  the  transferor  and  the  defendant,  although  a 
bar  to  an  action  between  them,  will  not  defeat  an  action  by  the  transferee. 
(I.  748,  n.  last  IF.) 

A  note  made  by  a  feme  sole  which  comes  by  indoi-sement  after  her  marriage 
to  her  husband,  although  not  the  ground  of  an  action  by  him  against  her, 
would  seem  to  be  transferable  by  the  husband  so  as  to  give  his  transferee 
an  action  in  those  jurisdictions  where  the  husband  is  no  longer  liable  for 
the  wife's  debts  contracted  before  the  marriage.  (But  see  Chapman  v. 
Kellogg,  I.  874.) 

8.  By  reason  of  its  being  a  chose  in  action,  it  seems  clear  that  one  who  pays 
a  bill  or  note  after  maturity  pays  at  the  peril  of  being  obliged  to  make  a 
second  payment,  if  the  ostensible  holder  was  not  the  legal  holder,  even 
though  the  bill  or  note  was  payable  to  bearer  or  indorsed  in  blank. 
(Hinckley  v.  Union  R.  R.,  129  Mass.  52.) 

When  Paper  is  overdue. 

9.  Paper  payable  at  a  fixed  date  is  not  overdue  until  after  presentment  on 
the  last  day  of  grace,  or  until  after  the  expiration  of  the  last  day  of  grace. 
(I.  788,  n.  6.     But  see  contra,  Pine  v.  Smith,  I.  787.) 

Bills  and  notes  payable  on  demand  are,  by  the  law  of  England,  not  over- 
due within  the  rules  before  stated  (§§  1-8),  until  after  demand,  or  until 
after  the  expiration  of  the  statutory  period  of  limitation  to  actions. 
(Brooks  u.  Mitchell,  I.  760,  763,  n.  1.)  But  in  the  United  States  such 
paper  (except  bank  notes  and  certificates  of  deposit)  is  overdue  after  a 
reasonable  time,  although  no  demand  is  made;  and  the  question,  what 
is  a  reasonable  time,  must  be  determined  by  the  special  circumstances 
of  each  case.     (Losee  v.  Dunkin,  I.  782,  783,  n.  1.) 

Checks  are  governed  in  both  countries  by  the  American  rule  just  stated. 
(Ames  V.  Meriam,  I.  791,  792,  n.  1.) 

Bank  notes  and  certificates  of  deposit  are  overdue  only  after  demand.  (I. 
783,  n.  1;  Bank  of  Fort  Edward  v.  AVashington  Bank,  I.  799,  801,  n.  2.) 
Dishonored  Paper. 

10.  Is  on  the  same  footing  with  overdue  paper  in  the  matter  of  ti-ansfer, 
e.  g.,  bills  dishonored  by  non-aooeptance.  (Crossley  r.  Ham,  I.  7.50.  See 
Goodman  i-.  Harvey,  I.  709.) 
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Instalment  notes  are  dishonored  by  a  default  in  the  payment  of  any  instal- 
ment.    (Vinton  v.  King,  I.  788,  791,  n.  1.) 

But  a  default  in  the  payment  of  interest  due  before  the  maturity  of  the 
note  does  not  work  a  dishonor  of  the  note.     (I.  791,  n.  1.) 


PAROL  ACCEPTANCE.     (See  Acceptance,  §§  3-7.) 
PAROL  DISCHARGE.     (See  Extinguishment,  §  16.) 
PAROL  EVIDENCE.     (See  Collateral  Agheembnt,  §§  2-7.) 
PARTIAL  ACCEPTANCE.     (See  Acceptance,  §  2.) 
PARTIAL  INDORSEMENT.     (See  Indorsement,  §  11.) 
PARTIES. 
To  an  action  on  a  bill  must  be  parties  to  the  bill.     (Specialty,  §  2.) 
To  a  bill  must  be  certain.     (Formal  Requisites,  §§  25-33.) 
PARTNERSHIP. 
Presentment  to  one  partner  sufficient.     (Presentment  por  Acceptance, 

§  7;  Presentment  for  Payment,  §  19.) 
Notice  of  dishonor  to  one  partner  sufficient.     (Notice  of  Dishonor,  §  32.) 
Note  may  be  made  by  a,  to  a  partner,  or  vice  versa.    (Formal  Requisites, 

§30.) 
A  partner  has  implied  authority  to  sign  firm  name  to  negotiable  paper  for 
partnership  purposes  (II.  557,  n.),  but  not  in  payment  of  private  debt 
(II.  557,  n.),  or  by  way  of  accommodation  (I.  738,  741,  n.  3). 
Partner  has  no  implied  authority  to  sign  the  firm  name  to  a  blank  bill. 

(Purchase  for  Value,  §  13  (/).) 
Liable  to  a  purchaser  for  value  without  notice,  although  partner  has  ex- 
ceeded his  authority.     (II.  557,  n.) 
When  a  purchaser  is   afieoted   with  notice  of   a  partner's   abuse  of  his 

authority.     (Purchase  for  Value,  §§  13  (/),  14,  16,  17.) 
Bill  payable  to  a,  must  be  transferred  in  the  firm  name,  or  in  the  name  of 

all  the  partners.     (Transfer,  §  14.) 
Not  liable,  unless  bill  is  signed  in  firm  name,  or  in  name  of  all  the  partners. 

(Kirk  V.  Blurton,  II.  552;  Sifikin  v.  Walker,  II.  550.) 
Bill  drawn  on  a,  must  be  accepted  in  firm  name,  or  in  the  name  of  all  the 
partners  (II.  554,  n.  2),  except  in  jurisdictions  where  a  parol  acceptance 
is  valid. 
Note  reading  "  I  promise  "  is  a  joint  note.     (II.  557,  n.) 
■     In  whose  behalf  a  bill  was  signed  is  alone  liable,  although  having  same 
name  with  another  firm.     (II.  557,  n.) 
Knowledge  of  partner  is  knowledge  of,  when.  (Diligence  dispensed  with, 

when,  §  14.) 
Title  to  note  of  a,  passes  to  surviving  members.     (Transfer,  §  13.) 

PAYEE. 
Bill  blank  as  to,  is  incomplete  (Formal  Requisites,  §  29),  but  may  be 

negotiated.     (Cruchley  v.  Clarance,  I.  128.) 
Maker  cannot  be.     (Formal  Requisites,  §  29.) 
Must  be  definite.     (Formal  Requisites,  §§  29-33.) 
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Necessity  of  a.     (Fokmal  Requisites,  §  29.) 
Fictitious.     (Purchase  for  Value,  §  2  (a).) 
PAYMENT. 

To  whom  payment  should  be  made.     (Extinguishment,  §§  12-15,  18.) 
By  whom  payment  should  be  made.     (Extinguishment,  §§  10,  19.) 
When  payment  should  be  made.     (Extinguishment,  §§  8,  9;  Acceptor 

AND  Maker,  §  15 ;  Drawer  and  Indokser,  §  6 ;  Presentment  foe 

Payment,  §§  2-10.) 
Where  payment  should  be  made.     (Acceptor  and  Maker,  §§  13,  14; 

Drawer  and  Indorser,  §  7;  Presentment  for  Payment,  §§  11-14.) 
Effect  of  part  payment.     (Extinguishment,  §  19.) 
How  far  a  bill  will  operate  as  payment  of  a  pre-existing  debt.    (Specialty, 

§§  6-13.) 
Is  a  personal  defense.     (Defenses,  §  5.) 
Is  no  bar  to  an  action  by  purchaser  for  value  without  notice.     (Purchase 

for  Value,  §  4.) 
Bars  action  by  transferee  after  maturity.     (Overdue  Paper,  §  4.) 
Is  distinguishable  from  a  purchase.     (Purchase  for  Value,  §§  15,  16.) 
Amount  of,  must  be  certain.     (Formal  Requisites,  §§  18-20.) 
Amount  of,  to  be  made  by  acceptor  or  maker.     (Acceptor  and  Maker, 

§16.) 
Amount  of,  to  be  made  by  drawer  or  indorser.    (Drawer  and  Indorser, 
§§  8-12.) 

PAYMENT  SUPRA  PROTEST,  OR  FOR  HONOR.    (See  Transfer.) 
One  who  volunteers  to  pay  the  obligation  of  another  person,  must,  in  gen- 
eral, rely  upon  that  person's  generosity  for  reimbursement.    But  a  stranger 
who,  after  a  bill  has  been  protested  for  non-payment,  pays  the  same  for  the 
honor  of  any  party  or  parties  liable  upon  it,  may,  by  the  custom  of  mer- 
chants, have  recourse  to  the  one  for  whose  honor  he  intervened,  or  to  any 
antecedent  party.     In  other  words,  just  as  an  acceptor  for  honor  occupies 
substantially  the  position  of  an  indorser  towards  all  parties  subsequent 
to   the  party  befriended,   so   the  payor  for  honor  occupies  towards  the 
party  befriended,  and  all  antecedent  parties,  the  position  of  an  indorsee 
who  has  taken  up  the  bill. 
Accordingly,  a  payor  supra  protest  may  sue  any  of  the  antecedent  parties 
upon  the  bill  ;  parties  signing  for  accommodation  not  excepted.     (Mer- 
tens  V.  Winnington,  I.  886,  888,  n.  1.) 
And  he  discharges  all  subsequent  parties.     (I.  888,  n.  1.) 
And  as  indorsee  he  must  notify  the  person  for  whom  he  has  intervened  of 
the  dishonor  of  the  bill,  if  that  person  has  not  already  been  notified  by 
the  holder  from  whom  the  payor  for  honor  took  the  bill.     (Goodall  v.  Pol- 
hill,  1  C.  B.  233.     See  also  Notice  op  Dishonor,  §  18.) 
It  was  held,  in  Wood  v.  Pugh,  7  Ohio,  Part  II.  156,  that  a  payor  for  honor 
must  give  notice  of  his  intervention,  even  though  notice  of  dishonor  had 
been  given  before  the  payment  for  honor  was  made.     (See  Byles,  Bills, 
13th  ed.,  268,  n.  (Q.) 
Payment  supra  protest  must  be  preceded  or  accompanied  by  a  declaration 
before  a  notary  for  whose  honor  the  payment  is  made ;  and  this  declara- 
tion is  entered  by  the  notary  in  the  act  of  honor.     (Geralopulo  v.  Wieler, 
10  C.  B.  690,  709.) 
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PENCIL 

Bill  may  be  drawn  in.     (I.  145.) 

Effect  of  alteration  of  part  of  bill  written  in  pencil.     (Harvey  «.  Smith,  I. 
582.) 

PENNY-POST.     (See  Notice  of  Dishonok,  §§  10,  21,  37,  41.) 
PLACE. 

Of  serving  notice.     (Notice  of  Dishonor,  §§  20-25.) 

Of  presentment.      (Pkesentment  for  Acceptance,  §  3;  Presentment 

FOB  Payment,  §§  11-14.) 
Of  payment.    (Acceptor  and  Maker,  §§  13,  14;  Drawer  and  Indorser, 

§7.) 
PLEADING. 
Material  averments  of  a  declaration.     (Defenses,  §  1.) 
Form  of  action  on  a  biU.  ■  (Specialty,  §§  4,  5.) 
Averment  of  presentment  not  required  in  an  action  against  acceptor  or 

maker.     (Acceptor  and  Maker,  §  11.) 
Averment  of  presentment  to  drawer  or  indorser  not  required  in  actions 

against  them.     (Drawer  and  Indorser,  §  5.) 
The  loss  or  destruction  of  a  bill  is  an  affirmative  defense.     (Acceptor  and 

Maker,  §  11.) 

PLEDGE.     (See  Collateral  Security.) 

POST,  NOTICE  BY.     (See  Notice  of  Dishonor.) 

POSTAGE.     (See  Drawer  and  Indorser,  §  12.) 

POST-DATED  CHECK. 
Is  not  entitled  to  grace.     (Grace.) 

POST-DATING. 
A  bill  may  be  post-dated.     (I.  145.  ) 

PRESENTMENT  FOR  ACCEPTANCE. 
Necessity  op  Presentment. 

1.  Only  bills  payable  after  sight  need  be  presented  for  acceptance.    (Philpott 
V.  Bryant,  11.  133,  134,  n.  1  and  2.) 

Time  of  Presentment. 

2.  Bills  payable  after  sight  must  be  presented  in  a  reasonable  time.     (Muil- 
man  v.  D'Egaino,  II.  272,  277,  n.  1.) 

Bills  payable  at  a  fixed  day  may  be  presented  at  any  time  before  the  last 

moment  of  business  hours  on  the  day  of  maturity.     (Plato  o.  Reynolds, 

II.  309.) 

Place  op  Presentment. 
8.  A  bill  addressed  to  a  drawee  at  a  particular  place  should  be  presented  at 

that  place,  e.g.,  if  addressed  to  him  at  a  particular  house  in  a  town,  at 

that  house ;  if  at  a  particular  town,  at  the  drawee's  residence  or  place  of 

business  in  that  town. 
A  bill  containing  no  address  should  be  presented  at  the  drawee's  residence 

or  place  of  business  at  the  time  of  presentment. 
If  the  di-awee  is  not  to  be  found  at  the  appropriate  place  for  presentment, 

the  bill  may  be  treated  as  dishonored.     (Wolfe  v.  Jewett,  10  La.  383. 

But  see  II.  356,  n.  1.) 


858  INDEX    AND    SUMMARY. 

PRESENTMENT   FOR    ACCEPTANCE  —  conftnuetZ. 
By  wiroM  Presextment   should  be  made. 

4.  Inland  bills  may  be  presented  by  the  holder,  or  by  any  one  authorized  by 
him  to  make  presentment. 

Foreign  bills  mu^  be  presented  by  a  notary.     (See  Presentment  for 
Payment,  §§  15,  16.) 

To  WHOM  Presentment  should  be  made. 

5.  Presentment  should  be  made  to  the  drawee,  or  some  person  authorized  by 
him  to  return  an  answer.     (Cheek  v.  Roper,  II.  356.) 

Joint  Drawees. 

6.  A  bill  addressed  to  several  persons,  not  being  partners,  should  regularly 
be  presented  to  all.  But  if  any  one  refuses  to  accept,  the  bill  being 
thereby  dishonored,  no  further  presentment  is  necessary. 

Bill  dratvn  on  a  Partnership. 

7.  If  a  partnership  is  the  drawee,  presentment  to  any  member  of  the  firm  is 
sufficient.     (See  Presentment  for  Payment,  §§  18,  19.) 

Death  of  Drawee. 

8.  If  a  drawee  dies  before  the  bill  is  presented  for  acceptance,  acceptance 
according  to  the  tenor  is  thereby  rendered  impossible  ;  but  the  holder,  it 
has  been  said,  should  inquire  after  the  personal  representative  of  the  de- 
ceased, and  provided  he  live  within  a  reasonable  distance,  present  the  bill 
to  him.  (Byles,  Bills,  13th  ed.,  186.  See  Smith  v.  Bank  of  New  South 
Wales,  L.  R.  4  P.  C.  194,  205-208.) 

PRESENTMENT  FOR  PAYMENT. 

Necessity  op  Presentment. 

1.  Presentment  to  the  drawee  or  maker  is  a  condition  precedent  to  the  liabil- 
ity of  a  drawer  or  indorser,  or  an  acceptor  for  honor.  (Drawer  and 
Indorser,  §  2;  Acceptor  for  Honor.) 

Whether  an  acceptor  or  maker  is  liable  without  presentment  to  himself. 

(Acceptor  and  Maker,  §§  5-12.) 
When  a  failure  to  prove  a  note  payable  at  a  bank  discharges  maker. 
Whether  a  drawer  or  indorser  is  liable  without  a  presentment  to  himself. 

(Drawer  and  Indorser,  §  5.) 

Time  op  Presentment.     (See  also  Checks,  §2.) 

2.  Presentment  for  payment  to  charge  a  drawer  or  indorser  must  be  made 
upon  the  day  the  paper  falls  due.  Presentment  either  before  or  after 
maturity  is  a  nullity.     (Anon.,  II.  261,  and  n.  1  and  2.) 

Days  of  Grace.  —  Holidays. 

3.  Paper  entitled  to  grace  must  be  presented  on  the  last  day  of  grace,  unless 
the  last  day  is  Sunday  or  other  legal  holiday,  in  which  case  presentment 
must  be  made  on  the  next  preceding  business  day.  (Tassell  v.  Lewis, 
II.  262  and  n.  1.) 

Paper  not  entitled  to  grace,  which  falls  due  on  a  legal  holiday,  must  be 
presented  on  the  next  succeeding  business  day.     (Sa;lter  v.  Burt,  II.  294.) 
Reckoning  of  Days  and  Months. 

4.  Days  of  grace  are  reckoned  exclusive  of  the  nominal  day  of  payment,  just 
as  days  after  date  or  sight  are  reckoned  exclusive  of  the  day  of  date  or 
sight.     (Coleman  ii.  Sayer,  II.  205  and  n.  3.) 

Months  in  bills  and  notes  are  calendar  mouths,  and  are  computed  from  the 
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day  of  the  month  the  bill  is  dated  (or  accepted  in  the  case  of  bills  pay- 
able after  sight)  to  the  corresponding  day  of  the  month  of  maturity ;  or, 
if  there  is  no  corresponding  day  in  the  latter  month,  to  the  last  day  of 
that  month.     (Wood  «.  Mullen,  II.  297,  298,  n.  2.) 
Demand  Bills  and  Notes. 

5.  Bills  and  notes  payable  on  demand  are  payable  without  grace,  and  must 
be  presented  as  follows :  — 

Bank  notes  must  be  either  circulated,  or  presented,  or  forwarded  for  present- 
ment not  later  than  the  day  after  they  are  received,  otherwise  the  holder 
loses  all  right  of  recourse  to  his  transferor.     (Williams  v.  Smith,  II.  285.) 

Goldsmiths'  notes  are  governed  by  the  same  rule.  (Moore  v.  Warren,  II. 
263;  Turner  v.  Mead,  II.  263;  Manwaring  v.  Harrison,  II.  264.) 

Checks  must  be  presented,  or  forwarded  for  presentment,  not  later  than  the 
day  after  they  are  received.  (Rickford  v.  Ridge,  II.  279 ;  Pockington  v. 
Sylvester,  II.  284;  Smith  v.  Janes,  II.  292,  293.  The  case  of  Hankey  v. 
Trotman,  II.  266,  is  not  law.)  If  there  is  no  post  on  the  day  after  the 
receipt  of  the  bank  note  or  check,  or  if  the  only  post  of  that  day  leaves  at 
an  inconveniently  early  hour,  it  is  enough  to  forward  the  paper  by  the 
next  succeeding  post.  (II.  284,  n.  1.)  In  Smith  v.  Janes,  supra,  it  was 
assumed  that  the  holder  of  a  check  had  the  option  of  circulating  or  pre- 
senting it,  as  in  the  case  of  a  bank  note.  But  this  assumption  seems  not 
well  founded.  A  bank  note  is  issued  expressly  for  circulation ;  while  a 
check,  although  negotiable,  is  drawn  or  transferred  with  the  expectation 
of  immediate  payment. 

Promissory  notes  of  an  individual  must  be  presented  in  a  reasonable  time 
after  their  transfer.  What  is  a  reasonable  time  will  depend  upon  the  cir- 
cumstances of  each  case.  (Field  v.  Nickersou,  II.  288.)  But  in  jS^ew  York 
presentment  may  be  made  at  any  time  before  the  holder's  right  of  action 
against  the  maker  is  barred  by  the  statute  of  limitations.  (Merritt  v. 
Todd,  II.  303.) 

Bills  payable  on  demand,  it  has  been  held,  should  be  presented  in  a  reason- 
able time.  (Nat.  Bank  v.  Second  Bank,  II.  311,  312,  n.  1.  But  see  Byles, 
Bills,  13th  ed.,  213.) 

Bills  payable  at  sight  must  be  presented  within  a  reasonable  time.     (Muil- 
man  v.  D'Eguiuo,  II.  272.) 
Excusable  Delay. 

6.  In  certain  cases  a  presentment  subsequent  to  the  day  of  payment  is  season- 
able, e.  g., 

where  commercial  intercourse  with  the  country  of  the  drawee  or  maker  is 
interrupted  or  perilous  (Patience  v.  Townley,  II.  278,  279,  n.  1); 

where  the  mail  miscarries  (Pier  v.  Heinrichshofen,  II.  316,  319,  n.  2;) 

where  the  note  is  lost  (Aborn  u.  Bosworth,  1  R.  I.  401); 

where  the  holder  is  too  ill  to  make  presentment  himself  or  appoint  an  agent 
to  act  in  his  behalf.     (Wilson  v.  Senier,  14  Wis.  380.) 

where  the  halves  of  a  bank  note  are  sent  by  different  conveyances  (Williams 
V.  Smith,  II.  285). 

A  note  maturing  after  the  death  of  the  holder,  and  before  the  appointment 
of  an  administi-ator,  is  duly  presented  the  day  after  the  administrator 
discovers  it,  provided  he  has  been  reasonably  diligent  in  examining  the 
papers  of  the  deceased.     (White  v.  Stoddard,  II.  300,  302,  n.  13.) 
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A  delay  in  presenting  a  bill  payable  on  demand,  caused  by  the  holder's 
stopping  to  attend  to  business  while  crossing  the  State  of  Pennsylvania, 
has  been  held  excusable.     (Nat.  Banking  Co.  v.  Second  BaJik,  II.  311.) 
Inexcusable  Delay. 

7.  A  delay  caused  by  the  holder's  taking  a  bill  so  near  the  time  of  its 
maturity  that  it  is  impossible  for  him  to  present  it  when  due  to  a  distant 
drawee,  is  not  excusable.  It  is  the  holder's  folly  to  take  the  bill  under 
such  circumstances.  (Anderton  v.  Beck,  II.  281.  The  cases  cited  II.  283, 
n.  1,  contra,  are  not  to  be  supported.  See  also  Field  v.  Nickersou,  II. 
290.) 

Hour  of  Presentment. 

8.  Paper  must  be  presented  at  a  reasonable  time  of  day,  e.  g.,  presentment 
at  a  bank  should  be  during  banking  hours ;  at  one's  place  of  business 
during  the  usual  business  hours;  at  one's  residence  between  the  usual 
hours  of  rising  and  retiring.  (Barclay  v.  Bailey,  II.  322;  Parker  v.  Gor- 
don, II.  320,  322,  n.  1;  Salt  Springs  Bank  v.  Burton,  II.  325.) 

9.  But  presentment  after  banking  hours  will  be  seasonable  if  the  holder  finds 
any  one  at  the  bank  authorized  to  return  him  an  answer.  (Garnett  v. 
Woodcock,  II,  323;  Salt  Springs  Bank  v.  Burton,  II.  325.) 

10.  Nor  will  such  a  presentment  be  less  effective  to  charge  an  indorser  from  the 
fact  that  the  indorser  was  ready  to  pay,  and  would  have  paid,  the  bill  or 
note  if  it  had  been  presented  before  the  close  of  banking  hours.  (Salt 
Springs  Bank  v.  Burton,  II.  324.) 

It  was  said,  however,  in  the  same  case  (II.  326,  327),  Newark  County  v. 
Bishop,  3  E.  D.  Sm.  48,  being  cited  and  approved,  that  a  presentment 
after  banking  hours  to  the  person  authorized  to  return  an  answer  would 
not  be  sufficient  to  charge  an  indorser  if  the  maker  or  a  prior  indorser  left 
funds  at  the  bank  for  the  payment  of  the  bill  or  note  until  the  close  of 
banking  hours.  But  the  propriety  of  this  distinction  may  be  doubted.  It 
is  the  maker's  or  acceptor's  duty  to  have  funds  at  the  bank  from  the 
beginning  of  banking  hours  on  the  day  of  maturity,  and  to  leave  them 
there  until  called  for.  To  say  that  an  indorser  will  be  discharged  by 
the  withdrawal  of  the  maker's  funds  at  the  close  of  banking  hours  is  to 
say  that  a  surety  is  discharged  by  a  breach  of  duty  of  the  principal  to  his 
creditor. 

Place  of  Presentment. 
Paper  payable  at  a  Particular  Place. 

11.  A  bill  drawn  or  a  note  made  payable  at  a  particular  place  must  be  presented 
at  the  place  named,  b.  g.,  paper  payable  at  a  particular  house  in  a  town 
named,  at  that  house ;  paper  payable  generally  in  a  particular  town, 
either  at  the  place  of  business  or  residence  of  the  drawee  or  maker  in  that 
town.  If  the  drawee  or  maker  has  neither  place  of  business  nor  residence 
in  the  town  named,  the  presence  of  the  holder  with  the  bOl  anywhere  in 
the  limits  of  the  town  is  enough.  (Gibb  v.  Mather,  II.  330  and  333,  n.  1; 
Barnes  v.  Vaughan,  II.  358;  II.  329,  ii.  1.) 

A  bill  drawn  payable  generally,  but  accepted  payable  at  a  particular  place, 
must  be  presented  at  that  place.  (II.  331,  n.  1.)  Niagara  Bank  v.  Manu- 
facturing Co.  II.  346,  contra,  is  not  to  be  supported. 

12.  Paper  expressly  payable  at  more  than  one  place  may  be  presented  at  any 
one  of  the  places  named,  e.  g.,  paper  payable  in  bank  in  a  given  city  may 
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be  presented  at  any  bank  in  the  city.     (Beeching  v.  Gower,  II.  329  and 
n.  1.) 

Paper  payable  generally. 

13.  If  no  place  of  payment  is  indicated  in  the  bill  or  note,  presentment  must  be 
made  either  at  the  place  of  business  or  residence  of  the  drawee  or  maker 
at  the  time  of  maturity.  The  holder  may  present  at  either  the  place  of 
business  or  place  of  residence  at  his  option,  and  in  no  case  need  he  make 
presentment  at  both  places,  even  though  at  the  place  selected  neither  the 
drawee  or  maker  is  to  be  found,  nor  any  one  authorized  to  act  for  him. 
(Barnes  v.  Vaughan,  11.  358;  Sussex  Bank  v.  Baldwin,  II.  336,  387,  n.  3; 
Bank  of  Red  Oak  v.  Orvis,  II.  349  and  n.  2;  Taylor  v.  Snyder,  II.  340.) 

Presentment  in  the  street  is  not  sufficient.  (King  v.  Holmes,  11  Pa.  456. 
See  Baldwin  v.  Farnsworth,  10  Me.  414.) 

14.  If  a  note  is  dated  at  a  particular  place,  and  before  its  maturity  the  maker 
removes  into  another  jurisdiction,  a  presentment  at  the  place  of  date  will 
be  sufficient.     (II.  335.) 

But  in  all  other  cases  presentment  must  be  made,  according  to  the  decisions 
in  this  country,  at  the  actual  residence  or  place  of  business  of  the  maker 
irrespective  of  the  place  of  date,  as  in  Taylor  v.  Snyder,  II.  338,  where 
the  maker  of  a  note  dated  in  New  York  resided  in  Florida,  or  Anderson 
V.  Drake,  II.  334,  where  the  maker  of  a  note  dated  at  one  town  in  New 
York  removed  before  its  maturity  to  another  town  in  the  same  State. 

It  may  be  doubted  whether  this  view  would  be  adopted  in  England,  and  it 
is  certainly  opposed  to  the  law  upon  the  continent  of  Europe.  See  also 
Cox  V.  Nat.  Bank,  100  U.  S.  704. 

By  whom  Presentment  should  be  made. 

15.  A  foreign  biU  must  be  presented  by  a  notary  in  person.  (Ocean  Bank 
V.  Williams,  II.  350 ;  Sussex  Bank  v.  Baldwin,  II.  338.) 

But  a  presentment  by  a  notary's  clerk  has  been  held  sufficient  if  warranted 
by  usage.     (II.  352,  n.  1,  n.  2.) 

16.  An  inland  bill  or  a  note  may  be  presented  by  the  holder  or  by  any  one 
authorized  by  him  to  make  presentment.  (Sussex  Bank  v.  Baldwin,  II. 
336,  338,  n.  6.) 

To  WHOM  Presentment  should  be  made. 

17.  Presentment  should  be  made  to  the  drawee  or  maker,  or  to  some  person 
authorized  by  the  drawee  or  maker  to  return  an  answeR  (Brown  v.  Tur- 
ner, II.  353  and  n.  4 ;  Cheek  v.  Roper,  II.  356.) 

Joint  Drawees  or  Makers. 

18.  If  there  are  several  drawees  or  makers,  not  being  partners,  presentment  for 
payment  must  be  made  to  all  of  them.  (Arnold  v.  Dresser,  II.  360  and  n. 
1 ;  Willis  V.  Green,  TI.  425.) 

Partnership. 

19.  But  a  presentment  to  any  one  of  several  drawees  or  makers,  being  partners 
when  the  bill  or  note  is  drawn,  is  sufficient,  whether  made  before  or  after 
the  dissolution  of  partnership.  (Brown  v.  Turner,  II.  353  and  n.  2  and 
n.  3.) 

Death  of  Drawee  or  Maker. 

20.  If  a  bill  or  note  is  payable  generally,  and  the  maker  or  drawee  is  not 
living  at  the  maturity  of  the  paper,  presentment  should  be  made  to  his 
executor  or  administrator.  (Magruder  r.  Bank  of  Georgetown,  TI.  508, 
510,  n.  1.) 
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If  there  is  no  personal  representative,  presentment  shonld  be  made  at  the 
former  residence  or  place  of  business  of  the  deceased.     (II.  510.     See 
Diligence  dispensed  with,  when,  §  10.) 
If  a  bill  or  note  is  payable  at  a  particular  place  it  can  hardly  be  doubted 
that  the  holder  has  the  right  to  treat  the  paper  as  dishonored  if  on  pre- 
sentment at  that  place  it  is  not  paid,  even  though  presentment  might  in 
fact  be  made  elsewhere  to  the  executor  or  administrator  of  the  deceased. 
But  the  point  seems  not  to  have  been  adjudicated 
Mode  of  Presentment. 
Presentment  need  not  be  personal. 

21.  If  a  bill  is  drawn  or  accepted,  or  a  note  made,  payable  at  the  house  of  one 
who  happens  to  be  the  holder  of  the  paper  at  maturity,  there  is  a  suffi- 
cient presentment  and  dishonor  if  the  holder  either  satisfies  himself  that 
he  has  no  funds  of  the  party  directing  payment  at  his  house,  or  if  he 
refuses  to  appropriate  funds  of  that  party  to  the  payment  of  the  paper. 
(Saunderson  v.  Judge,  II.  354,  355,  n.  1.) 

22.  If  presentment  is  made  at  the  proper  place,  and  neither  the  drawee  or 
maker  is  to  be  found  there,  nor  any  person  authorized  to  return  an 
answer,  the  bill  or  note  is  dishonored  without  more.  (Hine  v.  Allely,  11. 
357  and  n.  3;  Sussex  Bank  v.  Baldwin,  II.  337,  n.  3 ;  Bank  of  Red  Oak  v. 
Orvis,  II.  349,  n.  2.     See  supra,  §  13.) 

23.  As  the  holder  is  entitled  to  payment  only  upon  surrendering  the  bill  or 
note  to  the  drawee  or  maker,  it  is  obvious  that  a  demand  of  payment  by 
one  who  has  not  the  bill  or  note  in  his  possession  at  the  time  and  place  of 
demand  is  not  a  due  presentment.    (Arnold  v.  Dresser,  II.  359,  360,  n.  2.) 

If  a  bill  is  lost,  presentment  of  a  copy  with  an  offer  of  indemnity  is  proper. 
(Hinsdale  v.  Miles,  5  Conn.  331.) 

24.  A  bank  notice  sent  to  a  maker,  and  directing  him  to  come  to  the  bank 
where  the  note  is  and  pay  it,  is  of  course  a  nullity.  (Barnes  v.  Vaughan, 
II.  3.58.) 

The  practice  in  Massachusetts  and  Maine  to  the  contrary  must  be  regarded 
as  provincial.     (II.  359,  n.  1.) 

25.  Presentment  may  be  made  by  the  holder  to  the  drawee  or  maker  directly  by 
mail.     (II.  359,  n.  1;  Indig  v.  Nat.  Bank,  80  N.  Y.  100,  103.) 

26.  Presentment  must  be  according  to  the  tenor  of  paper,  e.  g.,  "  A  demand 
of  gold  in  payment  of  a  note  payable  in  '  dollars  'of  U.  S.  money,"  is  not 
a,  due  presentment.     (Langenberger  v.  Kroeger,  II.  361.) 

PRINCIPAL   AND    AGENT.     (See  Agent.) 

PRINCIPAL   AND   SURETY.     (See  Surety.) 

PRIVITY.     (Defenses,  §  4  ;  Purchase  for  Value,  §  4.) 

PROMISE.     (See  Formal  Requisites.) 

PROMISSORY  NOTE.     (See  Formal  Requisites.) 

PROOF  IN  BANKRUPTCY.     (See  Bankruptcy.) 

PROTEST.     (See  Acceptor  FOR  Honor;  Payment  supra  Protest.) 
Necessity  of,  to  charge  drawer  and  indorser.   (Drawer  and  Indorsee,  §  3.) 
For  better  security.     (Anon.,  II.  261.) 

Need  not  be  mentioned  in  notice  of  dishonor.     (II.  452,  n.  1.) 
Copy  of,  need   not  accompany  notice   of   dishonor.      (Notice   op    Dis- 
honor, §  6.) 
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What  Bills  must  bk  protested. 

1.  Foreign  bills  must  be  protested  when  dishonored.  (Gale  v.  Walsh,  11. 
114  and  n.  1;  II.  452,  n.  1. 

Inland  bills  and  promissory  notes  need  not  be  protested.     (II.  114,  n.  1.) 
The  protest  may  be  for  non-acceptance,  non-payment,  or  for  better  security. 
(Byles,  Bills,  13th  ed.,  263.) 

What  the  Protest  must  contain. 

2.  A  protect   must  set  forth:  (1)  a  fair  description  of  the  bill  protested; 

(2)  the  fact  of  presentment  for  acceptance  or  payment  ;  (3)  the  fact  of 
dishonor,  with  the  reason,  if  any,  therefor;  (4)  the  fact  of  protest;  (5) 
the  signature  and  seal  of  the  notary.     (II.  451.) 
Description  of  the  Bill. 

3.  The  description  need  not  be  a  literal  copy  of  the  bill.  A  partial,  or  even 
an  inaccurate,  description  is  sufficient  if  the  party  to  be  charged  could  not 
reasonably  be  misled  thereby.     (Dennistoun  v.  Stewart,  II.  450.) 

When  the  Protest  should  be  made. 

4.  Although  a  bill  must  be  noted  by  the  notary  on  the  day  it  is  presented  by 
him  and  dishonored,  the  instrument  of  protest,  it  has  been  held,  may  be 
drawn  up  at  anytime  before  action  brought.     (Chaters  v.  Bell,  II.  449.) 

The  dictum  in  Dennistoun  v.  Stewart,  II.  451,  that  the  protest  may  be  drawn 
■up  at  anytime  before  trial,  cannot  be  defended  upon  principle.  (II.  114, 
n.  1,  last  1[.) 

Where  the  Protest  should  be  made. 

5.  The  protest  should  be  made  at  the  place  where  the  bill  is  dishonored. 
(II.  450,  n.  1.) 

By  whom  the  ProtesI^  should  be  made. 

6.  The  protest  must  be  drawn  up  by  a  notary  personally  (II.  352,  n.  2)  ; 
and  by  the  same  notary  who  presented  and  noted  the  bill.     (11.  450,  u.  1.) 

PROVISION  FOR  PAYMENT. 
Drawing  bills  without.     (Diligence  dispensed  with,  when,  §  2.) 

PURCHASE  FOR   VALUE   WITHOUT   NOTICE. 

Purchase  for  Value  without  Notice  as  a  Source  of  Title. 

Paper  Negotiable  by  Delivery. 

1.  In  general,  if  the  possessor  of  property  has  no  title  he  can  convey  none 
to  a  purchaser.  An  exception  exists  in  the  case  of  the  current  coin  of  the 
country,  passed  as  money;  and,  by  the  custom  of  merchants,  negoti- 
able paper  transferable  by  delivery,  i.e.,  paper  payable  to  bearer  or 
indorsed  in  blank,  has  been  placed  upon  the  same  footing  with  money  in 
this  respect. 

Accordingly  a  purchaser  for  value,  without  notice  from  one  in  po.ssession  of 
such  paper,  acquires  a  perfect  title  to  it,  irrespective  of  the  title  of  his 
vendor.  (MiUer  v.  Race,  I.  400,  407,  i..  1;  Grant  v.  Vaughan,  I.  299; 
Peacock  v.  Rhodes,  I.  410,  412,  n.  2;  see  also  LangdeU,  Summary  of 
Equity  Pleading,  §  139.) 

A  pledgee  for  a  present  advance  is  a  purchaser  within  this  rule  (Collins  v. 
Martin,  I.  450) ;  for  a  pledgee  of  negotiable  paper,  unlike  the  pledgee  of 
ordinary  chattels,  acquires  the  legal  title  to  the  pledge.     (I.  324,  n.  1  ) 

It  is  believed  that  the  transfer  by  a  bankrupt  of  paper  which  passes  by 
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delivery  will  give  no  title  to  his  immediate  transferee  ;  but  the  transferee 
of  the  latter,  if  a  purchaser  for  value  without  notice,  will  of  course  get  a 
good  title.     (I.  773,  n.  3.) 

Paper  Negotiable  only  by  Indorsement. 
2.  The  title  to  paper  negotiable  by  indorsement  cannot  be  transferred  except 
by  the  indorsement  of  the  legal  holder.  Accordingly  even  a  purchaser  for 
value  without  notice  acquires  no  title  in  any  of  the  following  cases :  — 
(a)  Under  a  forged  indorsement.  (Smith  v.  Chester,  I.  418;  Mead  v. 
Young,  I.  429,  433,  n.  2;  AUport  v.  Meek,  I.  495;  Beeman  v.  Duck, 
1  503.) 
If  a  bill  or  note  is  made  payable  to,  and  indorsed  in  the  name  of  a  fictitious 
payee,  it  may  be  properly  treated  as  against  a  drawer,  acceptor,  or  maker 
who  is  cognizant  of  the  fact,  —  but  not  otherwise  (Bennett  v.  Farnell,  I. 
461 ;  Hunter  o.  Jeffery,  I.  453 ;  Beeman  v.  Duck,  I.  503),  —  as  an  instrument 
payable  to  the  actual  person  who  wrote  the  fictitious  indorsement ;  and 
upon  a  count  describing  the  bill  or  note  as  payable  to  and  indorsed  by 
that  person  under  the  assumed  name,  the  plaintiif  might  properly  be 
entitled  to  judgment  in  a  case  like  that  of  Minet  v.  Gibson,  I.  419.  (See 
also  Cooper  v.  Meyer,  I.  493;  Beeman  v.  Duck,  I.  50-S;  Hortsman  v. 
Henshaw,  I.  562.)  But  the  judgment  of  the  court  in  Minet  v.  Gibson, 
upon  the  count  describing  the  bill  as  payable  to  bearer,  seems  anomalous. 
(6)  Under  an  indorsement  by  an  unauthorized  agent.  (Robinson  v. 
Yarrow,  I.  475.)  But  if  an  indorsement  made  in  violation  of  special 
instructions  to  the  agent  was  executed  by  him  while  acting  within  the 
scope  of  his  general  authority,  it  will  be  effectual  both  as  a  contract  and 
a  transfer  in  favor  of  a  purchaser  for  value  without  notice.  The  wrong- 
ful indorsement  of  a  partnership  nan^  by  one  of  the  partners  is  a  fre- 
quent illustration  of  this  rule.     (II.  55T,  n.) 

(c)  Under  the  indorsement  of  a  bankrupt.  (Smith  v.  DeWitt,  I.  611 
and  n.  1.) 

In  Drayton  v.  Dale,  I.  477,  and  Braithwaite  v.  Gardiner,  I.  509,  the  in- 
dorsee of  a  bankrupt  recovered  judgment  againt  a  maker  and  acceptor 
respectively,  but  in  each  case  the  instrument  was  executed  by  the  defend- 
ant with  knowledge  of  the  bankruptcy,  and  in  the  former  case  the 
assignee  of  the  bankrupt  made  no  claim  to  the  note,  and  although  in 
the  latter  case  the  assignee  claimed  the  bill,  the  plea  did  not  show  that 
the  consideration  for  the  bill  was  of  a  nature  to  justify  his  claim. 

(d)  Under  the  indorsement  of  a  married  woman.  (Barlow  v.  Bishop, 
I.  458.) 

In  Smith  v.  Marsack,  I.  513,  the  acceptor  of  a  bill  executed  to  a  married 
woman  with  knowledge  of  her  coverture,  was  held  liable  to  her  indorsee, 
a  purchaser  for  value  without  notice  of  her  incapacity.  But  this  decision, 
it  is  submitted,  was  erroneous. 

(e)  Under  the  indorsement  of  an  insane  person,  or  other  person  having  no 
capacity  to  indorse.     (Peaslee  v.  Bobbins,  I.  561,  562,  n.  1.) 

In  Hallifax  v.  Lyle,  I.  517,  the  indorsee  of  a  corporation  which  had  no 
authority  to  indorse  bills,  maintained  an  action  against  the  acceptor. 
But  this  case  may  perhaps  be  supported  on  the  ground  that  the  corpora- 
tion, though  prohibited  from  making  an  indorsement  by  way  of  contract, 
might  lawfully  make  an  indorsement  by  way  of  transfer.  (See  Smith  v. 
Johnson,  3  H.  &  N.  222.) 
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Title  hy  Estoppel  to  Paper  neoer  in  fact  executed  by  the  Defendant. 
3.  Title  of  course  cannot  be  predicated  of  a  bill  or  note  which  has  no  legal 
existence;  nevertheless  the  defendant  by  his  conduct  may  be  precluded  as 
against  a  purchaser  for  value  without  notice,  from  denying  the  execution 
of  the  bill  purporting  to  be  signed  by  him,  e.g. ,  — 

(a)  Although  a  person  who  has  signed  a  negotiable  instrument,  under  the 
belief  that  he  was  signing  a  guaranty  or  other  non-negotiable  contract,  is 
in  fact  not  a  party  to  the  negotiable  instrument,  and  therefore  as  a  rule 
not  chargeable  thereon  (Foster  v.  Mackinnou,  I.  540,  547,  n.  2;  Caulkins 
V.  Whisler,  I.  580,  582,  n.  1),  yet  if  he  signed  carelessly,  as  by  not  reading 
the  paper  when  he  might  have  read  it,  he  will  not  be  permitted  to  show 
the  truth,  but  will  be  liable  as  if  he  had  in  fact  known  the  character  of 
the  instrument.     (I.  547,  n.  2.     See  Addenda  et  Corrigenda.) 

(6)  A  bill,  note,  or  indorsement  is  not  complete  without  a  delivery  animo 
contrahendi.  (Formal  Requisites,  §  35;  Indorsement,  §  16.)  But 
one  who  has  signed  a  bill  or  note  will  not  always  be  permitted  to  rely  upon 
the  absence  of  such  delivery  in  order  to  defeat  the  title  of  a  purchaser 
for  value  without  notice.  E.  g.  the  title  of  such  a  purchaser  is  unim- 
peachable although  the  paper  was  delivered  to  a  third  person  as  an  escrow, 
and  afterwards  wrongfully  delivered  by  him  to  the  payee  before  condition 
performed  (Fearing  v.  Clark,  I.  571,  573,  n.  1) ;  or  although  the  paper  was 
deposited  with  the  payee,  not  as  an  obligation,  but  as  a  receipt  or  memo- 
randum for  safe  keeping,  and  by  the  payee  wrongfully  transferi-ed  (East- 
man V.  Shaw,  65  N".  Y.  522,  semUe;  Paulette  v.  Brown,  40  Mo.  52) ;  or  even, 
according  to  some  authorities,  although  the  paper  was  never  delivered  to 
any  one,  but  wrongfully  taken  from  the  possession  of  the  party  signing  it. 
(Clarke  v.  Johnson,  I.  579,  580,  n.  2.)  The  ratio  decidendi  in  these  cases 
■would  seem  to  be  equally  applicable  although  the  instrument  signed  by  the 
defendant  was  not  fully  filled  out,  if  it  at  the  time  of  signing  it  appeared 
to  be  an  inchoate  bill  or  note,  as  in  the  case  of  a  printed  blank  form  of  a 
bill  or  note.  But  Baxendale  v.  Bennett,  I.  553,  is  contra.  Of  course  one 
who  writes  his  signature  upon  a  common  piece  of  blank  paper,  which  is 
afterwards  wrong-fully  filled  up  as  a  negotiable  instrument,  cannot  be 
made  liable  to  any  one.  (Baxendale  v.  Bennett,  1.  553;  Caulkins  v. 
Whisler,  I.  580,  582,  n.  1.) 

(c)  No  one  can  acquire  a  title  to  a  forged  or  unauthorized  bill,  acceptance, 
or  note.  But  a  defendant  may  be  precluded  by  his  conduct  from  showing 
that  his  signature  was  forged  or  written  without  authority.  Thus  a 
principal  cannot  show  against  a  purchaser  for  value  without  notice  that  an 
instrument  purporting  to  bind  him  was  in  fact  executed  by  an  agent  who 
exceeded  his  authority,  if  the  agent  was  in  general  authorized  to  aflBx 
the  principal's  signature  to  negotiable  paper.  Accordingly  a  trading 
partnership  is  not  permitted  to  prove  against  a  purchaser  for  value  without 
notice  that  an  instrument  purporting  to  bind  the  fii-m  was  in  fact  executed 
by  one  of  the  partners  for  his  individual  debt,  or  ty  way  of  accommoda- 
tion, or  for  any  other  purpose  inconsistent  with  his  duty  to  the  firm. 
(II.  557,  n.) 

{d)  Similarly  the  possession  by  one  person  of  a  bill,  acceptance,  note,  or 
indorsement  delivered  to  him,  signed  in  blank  by  another,  is  conclusive 
evidence  to  a  purchaser  for  value  without  notice  of  authority  in  the 
possessor  to  complete  the  instrument  by  filling  up  the  blanks  in  any  way 
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he  may  see  fit.  (I.  717,  n.  2,  first  H;  I.  723,  n.  1,  second  IT;  Mitchell  v. 
Culver,  I.  733,  734,  n.  1;  but  see  contra,  Awde  v.  Dixon,  I.  715;  Hatch 
V.  Searles,  semUe,  I.  718;  Hogarth  u.  Latham,  I.  548.  See  infra,  §  13  (/).) 
A  fortiori  a  purchaser  is  protected  where  he  buys  the  paper  as  a  completed 
instrument,  with  no  knowledge  that  the  blanks  were  filled  by  his  vendor. 
(Montague  v.  Perkins,  I.  522,  526,  n.  1 ;  Barker  v.  Sterne,  I.  527,  529,  n. 
1;  London  Bank  v.  Wentworth,  6  Ex.  D.  96.) 

Purchase  foe  Value  without  Notice  as  a  Bak  to  Equities 
OK  Defenses.     (See  also  Defenses.) 
Personal  Defenses.     (See  Defenses,  §§  4,  5.) 

4.  It  is  a  familiar  doctrine  of  equity  that  one  who  purchases  a  legal  title  for 

value  and  without  notice,  takes  the  title  discharged  of  all  equities  to 
which  it  was  subject  in  the  hands  of  his  vendor,  e.g.,  a-trust,  or  equitable 
right  to  a  reconveyance  on  the  ground  of  fraud ;  for  an  equity,  being  in 
its  nature  a  claim  in  personam  and  not  in  rem,  can  be  enforced  only 
against  a  party  to  the  transaction  in  which  the  equity  arises,  or  some  one 
in  privity  with  that  party.  (Langdell,  Summary  of  Equity  Pleading,  §  141.) 
The  transfer  of  bills  and  notes,  by  virtue  of  their  negotiability,  is  gov- 
erned by  the  same  principle. 

A  purchaser  for  value  without  notice,  therefore,  from  the  legal  holder, 
acquires  a  title  free  from  any  trust  or  incumbrance,  or  collateral  agree- 
ments, or  any  one  of  the  following  personal  defenses  :  — 

Fraud.     (L  464,  n.  1;  Hayes  v.  Caulfleld,  I.  506.) 

Duress.     (Duncan  v.  Scott,  L  460,  461,  n.  1.) 

Failure  of  consideration.     (I.  464,  n.  1.) 

Illegality.     (Potter  v.  Tubbs,  I.  464  and  n.  1.) 

Release  by  deed  executed  before  maturity.     (Dod  v.  Edwards,  I.  486.) 

Premature  payment,  or  accord  and  satisfaction.  (Burbridge  v.  Manners,  I. 
465,  466,  n.  1;  Morley  v.  Culverwell,  I.  497.) 

Mutual  mistake  in  the  framing  of  the  instrument,  e.g.,  in  antedating  it. 
Huston  V.  Young,  I.  890,  n. 

5.  The  right  of  a  holder  for  value  without  notice  to  charge  a  drawer  or 
indorser  who  has  not  been  notified  of  the  dishonor  of  a  bill  by  non- 
acceptance  (Dunn  V.  O'Keefe,  I.  468)  has  been  treated  as  an  illustration 
of  the  same  principle  which  governs  the  cases  mentioned  in  the  preceding 
section.  But  it  is  believed  that  the  true  explanation  of  Dunn  v.  O'Keefe, 
will  be  found  in  the  fact  that,  by  the  custom  of  merchants  and  by  the 
settled  law  upon  the  continent  of  Europe,  the  holder's  failure  to  give 
notice  of  dishonor  by  non-acceptance  is  prejudicial  to  him  only  so  far  as 
relates  to  any  proceeding  against  the  drawer  or  indorser  upon  that  dis- 
honor, he  or  any  subsequent  holder  having  the  right  to  make  another 
presentment  either  for  acceptance  or  payment,  and  to  charge  the  drawer 
or  indorser  by  notice  of  dishonor  just  as  if  the  bill  had  never  been  pre- 
sented before.  This  view  accounts  for  the  fact  that  a  holder  by  taking 
an  acceptance  supra  protest  does  not  discharge  the  drawer  and  indorsers. 
(Byles,  Bills,  13th  ed.,  268  n.  (0.) 

Real  Defenses. 

6.  The  equitable  or  personal  defenses  just  mentioned  must  be  carefully  dis- 
tinguished from  the  following  common  law  or  statutory  defenses,  which, 
being  good  against  every  holder,  may  be  called  real  defenses.  (See 
Defenses,  §§  2,  3.) 
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Infancy.     (Williamson  v.  Watts,  I.  463  and  n.  1.) 
Coverture.     (Connor  v.  Martin,  I,  39,5,  n.  2.) 
Insanity.     (Sentance  v.  Poole,  I.  492,  493,  n.  1.) 

Extreme  intoxication.     (But  see  contra,  Wilson  v.  Nisbet,  I.  .558,  n.  1.) 
Usury.    (Lowe  v.  Waller,  L  413,  416,  n.  2.    But  see  Towne  v.  Rice,  L  591.^ 
Gaming  consideration.     (Bowyer  v.  Bampton,  I.  399,  400,  n.  2.) 
Evasion  of  stamp  laws.      (Benuison  v.  Jewison,  I.  512 ;  compare  Barker  v. 

Sterne,  I.  527.) 
Cancellation.    (Ingham  v.  Primrose,  I.  530,  contra,  is  overruled;  see  Baxen- 

dale  V.  Bennett,  I.  553,  556.) 
Alteration.     (Master  v.  Miller,   I,  434,  447,  n.   1;   Hall  v.  Fuller,  1.482; 

Langton  v.  Lazarus,  I.  495;  Wait  v.  Pomeroy,  I.  576,  578,  n.  5;  McGrath 

V.  Clark,  I.  584;  Citizens'  Bank  v.  Richmond,  I.  607. 

7.  lu  certain  cases,  however,  where  the  defendant  by  his  careless  mode  of 
issuing  a  bill  facilitated  its  alteration  his  conduct  was  considered  suflB- 
cient  to  estop  him  from  relying  upon  the  alteration  as  a  defense,  e.g.  — 

Leaving  blank  spaces  near  the  words  and  figures  indicating  the  amount 
payable.  (Young  v.  Grote,  I.  486;  Pagan  v.  Wylie,  I.  559;  I.  527,  n.  1 ; 
but  see  Baxendale  v.  Bennett,  I.  553;  McGrath  u.  Clark,  I.  584;  Green- 
field Bank  v.  Stowell,  123  Mass.  196.) 
By  writing  the  amount  in  pencil.  (Harvey  v.  Smith,  I.  582.) 
By  signing  a  contract  a  portion  of  which  might  be  easily  detached  so  as  to 
leave  a  negotiable  note.  (Wait  v.  Pomeroy,  I.  578,  n. ;  Brown  v.  Reed, 
I.  598.) 

Value. 

8.  Value  is  either  money  or  money's  worth. 

One  gives  value  who  surrenders  negotiable  securities.     (Bank  of  Salina  v. 

Babcock,  I.  639,  639,  n.  1.) 
Or  gives  his  own  signature  to  negotiable  paper.    (Williams  v.  Smith,  I.  641 

and  n.  1.) 
Or  extinguishes  a  debt  by  merging  it  in  the  paper  taken  for  it.     (Bank  of 

Sandusky  v.  Scoville,  I.  639,  640,  n.  1;  I.  630,  n.  1;  Brown  v.  Leavitt, 

I.  668,  669,  n.  7.) 
An  agreement  to  forbear  has  been  held  to  be  value,  being  the  surrender  of  a 

right.    (I.  637,  n.  1;  Oates  v.  First  Bank,  100  U.  S.  239.    But  see  contra, 

Francia  v.  Joseph,  I.  635,  637,  n.  1.) 
On  the  same  principle,  paper  taken  in  conditional  payment  of  a  debt  is  said 

to  be  taken  for  value,  because  of  the  suspension  of  the  creditor's  right  of 

action  upon  the  debt.     (Poirier  v.  Morris,  I.  612 ;  Currie  v.  Misa,  I.  615, 

semble,  630,  n.  1;  Swift  v.  Tyson,  I.  642,  650,  n.  1.     But  see  contra,  I. 

667,  668,  third  1[.)    The  conflict  of  authority  on  this  question  would  have 

been  avoided  if  the  courts  had  adopted  the  view  of  merchants  that  a 

creditor  who  takes  a  bill  or  note  in  payment  of  his  debt  merges  the  debt 

in  the  paper. 
Paper  taken  merely  as  collateral  security  for  an  antecedent  debt  is  not  taken 

for  value.     (Bay  v.  Coddington,  I.  631,  634,  n.  1;  Stalker  v.  M'Donald,  I. 

651,  667,  n.  1.     But  see  cases  cited  I.  650,  n.  1,  third  ^,  contra.) 

9.  A  creditor  who  takes  a-  biU  or  note  from  a  wrongful  transferor,  either  in 
conditional  payment  of,  or  as  collateral  security,  for  his  debt,  cannot  re- 
cover upon  the  paper  more  than  his  debt.  (Williams  v.  Hill,  I.  641,  642, 
n.  1;  Dresser  v.  Railway  Compajiy,  I.  679,  semble.) 
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But  a  purchaser  may  recover  its  face  value  although  he  paid  less.  (Lay  v. 
Wissman,  I.  674,  676,  n.  5.  But  see  contra,  Holcomb  v.  Wyckoff,  I.  670, 
673,  n.  7.) 
If,  however,  one  who  has  purchased  paper  receives  notice  of  prior  equities 
before  he  makes  or  completes  the  payment  of  the  purchase  money,  he  is  a 
purchaser  for  value  only  to  the  amount  which  he  paid  before  notice. 
(Dresser  v.  Railway  Company,  I.  676,  679,  n.  5.) 
Notice. 

10.  The  notice  by  which  a  privity  is  established  between  a  purchaser  and  his 
vendor  is  either  actual  or  constructive. 

Actual  Notice. 

11.  By  actual  notice  is  meant  either  knowledge  or  the  means  of  knowledge  to 
which  the  purchaser  dishonestly  shuts  his  eyes. 

Negligence,  however  gross,  does  not  of  itself  affect  a  purchaser  with  notice. 
It  is,  at  most,  only  evidence  of  bad  faith.  (Lawson  v.  Weston,  I.  689; 
Goodman  v.  Harvey,  I.  709,  713,  n.  1.)  The  contrary  doctrine  of  Gill  u. 
Cubitt,  L  696,  703,  n.  1,  and  Crook  v.  Jadis,  I.  708,  is  overruled. 

12.  Actual  notice  will  not  prejudice  a  purchaser  if  his  vendor  was  a  purchaser 
for  value  without  notice.  (Chalmers  v.  Lanion,  I.  691,  n.  3.)  The  cases 
in  the  last  1[  of  n.  3,  pp.  691,  692,  can  be  sustained  only  upon  the  ground  of 
avoiding  circuity  of  action. 

Constructive  Notice. 

13.  One  to  whom  a  bill  is  offered  is  affected  with  constructive  notice  of  every- 
thing apparent  on  the  face  of  the  instrument ;  in  other  words,  he  is  con- 
clusively taken  to  have  read  it.  A  purchaser  must  take  notice  at  his 
peril,  therefore,  of 

(a)  A  restrictive  indorsement.  (Ancher  u.  Bank  of  England,  I.  686; 
Treuttel  v.  Barandon,  I.  694;  Lloyd  v.  Sigourney,  I.  704,  708,  n.  1.  See 
also  Buckley  v.  Jackson,  I.  731,  732,  n.  2.) 

(b)  Or  a  conditional  indorsement.  (Robertson  v.  Kensington,  I.  692,  694, 
n.  1.) 

(c)  Or  the  time  of  payment.     (Miller  v.  Crayton,  I.  888.) 

(d)  Or  that  a  bill  bears  the  notaria.1  marks  of  dishonor  for  non-acceptance. 
(Crossley  v.  Ham,  I.  750,  semble.)  The  case  of  Goodman  v.  Harvey,  I. 
709,  is  not  contra,  for  the  defendant  not  being  entitled  to  notice  of  dis- 
honor for  non-acceptance,  the  payee  retained  his  right  to  the  bill  at  the 
time  it  was  discounted,  and  as  he  delivered  the  bill  to  his  agent  to  get  it 
discounted,  he  could  not  reclaim  it  from  the  plaintiff  unless  he  could  show 
that  the  plaintifl  colluded  with  his  agent. 

(e)  Or  a  signature  "per  procuration,"  and,  as  a  legal  consequence,  the  lim- 
ited authority  of  the  agent  so  signing.     (I.  717,  n.  2.) 

(/)  Or  unfilled  blanks  in  a  bill,  and,  as  a  legal  consequence,  the  agency  of 
the  possessor  to  fill  them.  By  the  English  decisions  a  purchaser  for  value 
must  ascertain,  at  his  peril,  the  actual  extent  of  the  agent's  authority. 
(Awde  V.  Dixon,  I.  715  — blank  for  payee's  name;  Hatch  o.  Searles,  I. 
718  — blank  for  amount;  Hogarth  v.  Latham,  L  548,  .semfiZe  —  blank  for 
drawer's  name).  In  this  country,  on  the  other  hand,  a  purchaser  for 
value  may  safely  take  a  bill  partially  blank  in  reliance  upon  the  ostensible 
authority  of  the  agent  to  fill  up  the  blanks  as  he  sees  fit,  the  principal 
being  precluded  from  .showing  against  such  a  purchaser  any  qualification 
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of  the  agent's  authority  (I.  717,  n.  2,  1st  H  — blank  for  payee's  name; 
I.  723,  11.  1,  2d  *i  —  blani  for  amount;  Mitchell  v.  Culver,  I.  733,  734,  n.  1 
—  blank  for  date.  See  also  supra,  §  3  (rf).)  In  Hogarth  v.  Latham,  supra, 
the  blank  bill  purported  to  be  signed  by  a  partnership,  and  the  decision 
was  put  mainly  upon  the  ground  that  it  was  beyond  the  implied  power  of 
a  partner  to  sign  the  firm  name  to  an  incomplete  bill.  Chemung  Bank 
V.  Bradner,  44  N.  Y.  680,  however,  is  contra,  although  the  English  court 
attempted  to  draw  a  distinction  between  the  two  cases. 

14.  A  partner  has  of  course  no  implied  authority  to  sign  the  name  of  his  firm 
to  a  bill  or  note  in  payment  of  a  private  debt.  (II.  057,  n.)  But  the 
rights  of  a  creditor  who  takes  such  paper  will  vary  greatly  according  to 
the  foi-m  of  the  instrument. 

Thus,  if  a  creditor  takes  a  firm  note,  payable  to  himself  from  his  debtor,  a 
partner  in  the  firm,  he  must  know  that  his  debtor  in  issuing  the  note  is 
acting  as  the  agent  of  his  firm,  and  he  must  prove  therefore  at  his  peril 
that  it  was  issued  by  the  authority  of  all  the  pai'tnei's.  (Leverson  v.  Lane, 
13  C.  B.  N.  s.  278.) 

On  the  other  hand,  inasmuch  as  a  partner  may  hold  as  his  own  property  a 
note  executed  to  him  by  his  firm,  and  may  of  course  indorse  such  a  note 
in  payment  of  a  private  debt,  a  creditor  who  takes  as  indorsee  a  note  pay- 
able by  the  firm  to  the  pai'tner,  his  debtor,  believing  it  to  be  the  individual 
property  of  the  partner,  may  charge  the  firm  as  makers,  even  though  the 
note  was  in  fact  made  in  fraud  of  the  paa-tnership.  (Ridley  v.  Taylor, 
13  East,  175  ;  Ex  parte  Bushell,  3  M.  D.  &  D.  615;  Smith  v.  Lusher,  5 
Cow.  688,  semble.  See  also  infra,  §  16,  last  1[,  and  compare  Re  Riches,  5 
N.  R.  287.) 

15.  It  was  held  in  Bank  of  Brooklyn  v.  Hammett,  I.  742,  that  the  possession 
by  the  acceptor  or  maker  of  a  bill  or  note  bearing  the  signature  of  a 
drawer  or  indorser,  was  constructive  notice  of  any  limitation  upon  the 
possessor's  authority  to  deal  with  the  paper  so  as  to  charge  the  drawer  or 
indorser.  But  this  view  cannot  be  sustained  either  by  authority  (see  I. 
743-744,  u.  3)  or  upon  principle;  for  the  possession  by  the  acceptor  or 
maker  is  consistent  with  at  least  two  states  of  fact,  in  either  of  which  the 
negotiation  of  the  instrument  would  be  entirely  justifiable.  The  instru- 
ment may  have  been  signed  by  the  subsequent  parties,  and  delivered  to 
the  acceptor  or  maker  for  accommodation,  or  the  acceptor  or  maker  may 
have  acquired  the  paper  by  way  of  purchase,  and  not  by  way  of  payment. 
(Attenborough  v.  Mackenzie,  I.  842,  844,  n.  1.)  Such  possession,  there- 
fore, so  far  from  amounting  to  constructive  notice,  can  hardly  be  said  to 
create  even  a  presumption  of  actual  notice. 

16.  The  question  of  notice  would  seem  to  be  a  question  of  fact,  and  not  a 
question  of  law,  even  in  cases  where  the  subsequent  paj-ty  is  a  partnership. 
For  although  a  purchaser  could  not  charge  a  firm  if  he  bought  the  paper 
as  accommodation  paper,  without  proving  that  it  was  made  by  the  actual 
authority  of  all  the  partners  (I.  741,  n.  3),  he  may  still  be  able  to  show 
that  he  supposed  that  the  prior  party  from  whom  he  took  it  had  acquired 
the  paper  by  way  of  purchase,  and  was  therefore  entitled  to  negotiate  it. 
(Attenborough  v.  Mackenzie,  I.  842,  844,  n.  1.)  But  unless  the  pur- 
chaser offers  evidence  that  he  acted  upon  that  supposition,  the  judge 
would  naturally  direct  the  jury  to  find  against  him.  (See  Fielden  v. 
Lahen£,  I.  738,  741,  n.  3.) 
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If  the  prior  party  to  paper  subsequently  indorsed  by  a  firm  is  one  of  the 
partners,  a  piirchaser  from  him  is  protected  if  he  buys  the  paper  as  the 
property  of  the  firm,  for  he  has  the  riglit  to  assume  that  the  paper  repre- 
sents an  obligation  of  that  party  to  the  firm,  and  that  his  possession 
is  the  possession  of  the  firm.  (Wait  v.  Thayer,  118  Mass.  473;  Tevis  v. 
Tevis,  '24  Mo.  .53-5.) 

So  also  where  a  note  payable  to  A.  &  Co.,  and  bearing  the  blank  indorse- 
ment of  that  firm,  and  also  the  subsequent  blank  indorsement  of  the  de- 
fendant firm  of  B  &  Co.,  written  by  one  of  the  partners  of  that  firm 
without  authority,  was  discounted  by  the  plaintiif ,  and  the  money  paid  to 
X.,  a  pai-tner  in  the  firm  of  A.  &  Co.,  the  plaintiff  was  not  affected  with 
constructive  notice  of  the  misuse  of  the  defendant's  name,  inasmuch  as 
the  plaintiff  might  well  have  taken  the  note  in  the  belief  that  X.  sold  it 
as  owner,  and  not  as  agent  for  the  firm  of  A.  &  Co.  (Freeman's  Bank 
V.  Savei-y,  127  Mass.  75,  78;  see  also  supra,  §  14.) 

17.  If  a  firm  signature  is  in  the  form  of  an  irregular  indorsement,  it  is  ob- 
viously an  accommodation  signature,  and  a  purchaser  must  prove  at  his 
peril  that  it  was  given  with  the  actual  authority  of  all  the  partners. 
(West  St.  Louis  Bank  v.  Shawnee  Bank,  95  U.  S.  557;  Davis  v.  Black- 
well,  5  Bradwell,  32;  Nat.  Bank  v.  Law,  127  Mass.  72.) 

18.  There  would  seem  to  be  a  natural  presumption  that  a  note  made  payable 
to  a  married  woman  was  intended  for  her  separate  use ;  but  the  decisions 
are  very  strong  to  the  effect,  that  in  the  absence  of  language  expressly 
excluding  him  from  the  beneficial  interest,  the  husband  will  take  the 
property  not  as  trustee,  but  for  his  own^  benefit;  and  this  doctrine  may 
serve  to  explain  the  decision,  but  not  the  reasoning,  in  Dawson  v.  Prince. 
(I.  724.) 

19.  The  addition  of  the  words  "  without  recourse  "  to  an  indorsement  is  not 
constructive  notice  of  any  infirmity  in  the  paper  (Epler  v.  Funk,  I.  784, 
735,  n.  1); 

nor  does  the  mention  of  the  consideration  affect  a  purchaser  with  notice  of 
its  failure.     (I.  735,  n.  1.) 

20.  The  doctrine  of  lis  pendens  has  no  application  to  the  transfer  of  negotiable 
paper.     (Kieffer  v.  Ehler,  I.  735,  737,  n.  10.) 


R. 

RATIFICATION. 

Of  a  note  by  an  infant.     (I.  468,  n.  1.) 

Forgery  incapable  of.     (Forgery.) 

RECEIPT. 

Note  may  be  shown  to  be  a.    (Collateral  Agreement,  §  5.) 
RE-EXCHANGE. 
Liability  of   acceptor   and   maker  for.     (Acceptor,  §  1 ;  Acceptor  and 

Maker,  §  16.) 
Liability  of  drawer  and  indorser  for.    (Drawer  and  Indorser,  §  12.) 
RELATION. 

Bills  in  blank,  when  filled  up,  operate  by.     (Acceptance,  §  9;  Indorse- 
ment, §  6.) 
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RELEASE. 

Before  maturity  is  a  personal  defensei    (Defenses,  §  5.) 

After  maturity  is  a  real  defense.     (Defenses,  §  3  (c).) 

Bars  an  action  by  transferee  after  maturity.     (Overdue  Paper,  §  4.) 

Of  principal  discharges  surety.     (Defenses,  §  5;  Surety.) 

By  parol  is  valid.     (Extinguishment,  §  16.) 

By  one  not  a  holder  at  the  time  is  valid.    (Scott  v.  Lifford,  1  Camp.  246, 
250.) 
REMOVAL.  4 

Of  acceptor  or  maker  excuses  non-presentment,  when.     (Diligence  dis- 
pensed WITH,  WHEN,  §  9.) 

Of  drawer  and  indorser  may  excase  the  sending  of  notice  of  dishonor  to  the 
■wrong  place.    (Notice  of  Dishonor,  §  24.) 
RENEWAL  OF  A  BILL. 

Agreement  to  renew  is  no  bar  to  action  on  original  bill.    (Collateral 
Agreement,  §  4.) 
REQUEST  TO  PAY.     (Formal  Requisites,  §  2.) 
RESIDENCE. 

Presentment,  when  to  be  made  at.  (Presentment  for  Payment,  §§  11-14.) 

Notice  of  dishonor,  when  to  be  served  at.  (Notice  of  Dishonor,  §§  20-23.) 
RESTRICTIVE   INDORSEMENT.     (See  Indorsement,  §§  6-8.) 
RETRANSFER. 

No  extinguishment  at  law  without  a.    (Extinguishment,  §  1.) 
^  REVENUE  LAWS. 

Of  a  foreign  country,  how  far  controlling.     (II.  255,  n.  1.) 


S-. 

SATISFACTION.     (See  Accord  and  Satisfaction;  Merger.) 

SCRIP. 
Negotiability  of.      (See   Negotiable   Paper   other   than  Bills   and 

Notes,  §  1.) 
SECURITIES. 
Vn  indorser  who  takes  up  a  bill  is  entitled  as  surety  to  securities  which  the 
holder  has  received  from  prior  parties,  the  debts  thereby  secured  being 
fully  paid.     (Duncan  v.  North  and  South  Wales  Bank,  6  App.  Cas.  1.) 
i  holder  is  entitled  to  the  benefit  of  any  securities  received  by  an  indorser, 
as  surety  for  prior  parties.     {Re  Jaycox,  8  N.  B.  R.  241.) 

SE'3   OF  BILLS. 

Ta  parts  in  which  foreign  bills  are  often  drawn  make  what  is  called  a  set 

f  bills.     All  the  parts  form  but  one  bill.     Accordingly, 

Ptnent  by  the  drawee  of  any  one  part  of  an  unaccepted  bill,  or  the  accepted 

rt  of  an  accepted   bill,  to  the  lawful  holder,  extinguishes  the   set. 

(.iwnes  V.  Church,  II.  215  and  n,  1.) 

,  An  dorsement  of  one  part  by  the  lawful  holder  gives  the  indorsee  the  title 

toheset.     (PerreiraiJ.  Jopp,  n.  51,  n.  1;  Walsh  J).  Blatchley,  6  Wis.  51, 

It  is  'stomary  to  accept  only  one  part,  but  whether  the  drawee  by  accepting 
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more  than  one  part  may  incur  more  than  one  obligation  if  the  parts  are 
improperly  indorsed  to  distinct  holders,  has  not  been  decided.     (Byles, 
Bills,  13th  ed.,  395  ;  Holdsworth  v.  Hunter,  II.  50.)     It  is  said,  however, 
that  where  only  one  part  is  accepted,  the  drawee  should  not  make  pay- 
ment except  upon  the  surrender  of  the  part  accepted.     (Byles,  Bills,  13th 
ed.,  395,  citing  the  French  Code  de  Commerce,  art.  148.) 
It  is  customary  to  indorse  more  than  one  part,  and  the  indorser  cannot  be 
compelled  to  make  payment  except  upon  a  surrender  of  all  the  parts  in- 
dorsed by  him.     (Societe  Generate  v.  Metropolitan  Bank,  27  L.  T.  Rep. 
849;  Byles,  Bills,  13th  ed.,  395.)     Nor  can  a  holder  recover  without  pro- 
ducing or  accounting  for  the  part  protested.     (Wells  i\  Whitehead,  15 
Wend.  527.)     But,  it  has  been  held,  a  holder  who  produces  the  protested 
part  is  entitled  to  recover  without  more,  unless  the  indorser  shows  that 
the  other  parts  are  outstanding  in  the  hands  of  a  lawful  holder.    (Downes 
V.  Church,  II.  214;  Foltier  v.  Scroder,  19  La.  An.  17.) 
An  indorser  who  improperly  indorsed  two  or  more  parts  to  distinct  indorsees 
would  probably  be  liable  upon  each  indorsement.    (Holdsworth  v.  Hunter, 
II.  50.) 
SIGHT  BILLS  AND  NOTES. 
Must  be  presented  for  acceptance.      (Presentment   for  Acceptance, 

§2.) 
When  to  be  presented  for  payment.     (Presentment  for  Payment,  §  5.) 
Must  be  presented  for  payment  to  charge  acceptor  or  maker.     (Acceptor 

AND  Maker,  §  9.) 
Grace  allowed  on  sight  bills.     (Grace.)  / 

Sight  notes  are  now  the  same  in  England  as  demand  notes.     (II.  57,  n.  1.)   I 
SIGNATURE. 

Form.^.     (I.  145.) 
SIMPLE  CONTRACT. 

A  bill  is  not  a.     (Specialty.) 
SKELETON  BILLS. 
When  filled  up  take  effect  by  relation.     (Acceptance,  §  9;  Indorsemkn.', 

§  5.)  _  , 

Transferee  of,  is  not  affected  with  notice  of  transferor's  lack  of  authorty 
to  fill  up  the  blanks.     (Purchase  for  Value,  §§  3  (rf),  13  (/).)      / 
SPECIAL  INDORSEMENT.     (Indorsement,  §  4.)  | 

SPECIALTY.  ' 

Common  Law  and  Mercantile  Specialties.  j 

1.  The  term  "  specialty  "  is  applied  to  an  instrument  which  becomes  effeiive 
by  the  mere  fact  of  its  formal  execution.  There  are  two  classes  of  specialty 
contracts  in  the  English  law,  —  common  law  specialties  and  mercmtile 
specialties.  The  fir,st  class  includes  bonds  and  covenants,  i.  e.,  instruijents 
under  seal;  the  second  class  includes  bills  and  notes,  and  policies  £  in- 
surance, and  possibly  other  mercantile  instruments.  I 
There  is  a  prevalent  notion,  traceable  to  an  opinion  given  in  the  llfjse  of 
Lords  in  1778,  in  the  case  of  Rann  v.  Hughes,  7  T.  R.  350,  n|  that 
only  contracts  under  seal  can  be  specialties,  all  other  contracts,  wjether 
written  or  oral,  being  merely  simple  contracts.  The  fallacy  of  thisfiotion 
is  easily  demonstrable  by  an  examination  of  the  resemblances  l^tween 
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bills  and  notes  and  instruments  under  seal,  on  the  one  hand,  and  the 
differences  between  bills  and  notes  and  simple  contracts,  on  the  other 
Ijand,  in  those  points  in  which  specialties  and  simple  contracts  most  strik- 
ingly differ  from  each  other. 
The  points  of  reseriiblance  and  difference  may  be  considered  under  the  fol- 
lowing heads,  namely, 
I.  None  but  parties  to  a  bill  can  be  parties  to  an  action  thereon. 
II.  A  bill  is  treated  as  a  specialty  in  pleading. 

III.  A  bill  operates  as  a  merger  of  a  pre-existing  claim. 

IV.  A  bill  requires  no  consideration. 

V.  The  law  of  mutual  assent,  as  applied  to  simple  contracts,  is  inappli- 
cable to  a  bill. 
VI.  A  bill  is  not  within  the  purview  of  the  section  of  the  statute  of  frauds 
which  relates  to  guaranties- 
VII.  A  bill  is  a  chattel. 
Vin.  A  bill  is  extinguished  in  the  same  mode  as  a  bond. 

None  but  Parties  to  a  Bill  can  be  Parties   to   an  Action 

THEREON. 

2.  An  unnamed  principal  may  sue,  or  be  sued  upon,  a  simple  contract,  but 
upon  an  instrument  under  seal,  or  a  bill  or  note,  no  one  who  is  not  named 
or  described  as  a  party  to  the  instrument  can  either  maintain  an  action 
upon  it  as  plaintiff  (Grist  v.  Backhouse,  H  558  and  n.  1) ; 

or  be  charged  upon  it  as  a  defendant  (Siffkin  v.  Walker,  II.  550  and  n.  1; 
Kirk  V.  Blurton,  11.  552,  557,  n.  1),  unless  charged  as  an  oi-al  acceptor  in 
jurisdictions  where  the  anomaly  of  oral  acceptances  is  still  permitted. 
(II.  554,  555,  n.  2.) 

It  is  no  exception  to  this  rule  that  a  bank  or  other  corporation  may  sue,  or 
be  sued,  upon  a  bill  which  bears  instead  of  the  corporation  name  only  the 
name  and  title  of  its  cashier  or  managing  officer,  e.  g.,  "  A.  B.,  Cashier," 
or  "  A.  B.,  President";  for  such  name  and  title  is  an  alternative  designa- 
tion of  the  bank  or  corporation.  (Bank  of  Genesee  v.  Patchin  Bank,  11. 
559,  563,  n.  1;  First  Nat.  Bank  ».  Hall,  II.  565,  566,  n.  4;  Chillicothe 
Bank  v.  Fox,  II.  564,  565,  u.  1.) 

A  Bill  is  treated  as  a  Specialty  in  Pleading. 

3.  A  declaration  upon  a  simple  contract  alleges  a  promise  by  the  defendant, 
and  some  act  or  forbearance  by  the  plaintiff  at  the  defendant's  request, 
as  the  consideration  for  that  promise.  A  count  upon  a  bill  states  neither 
promise  nor  consideration,  but  alleges,  like  a  count  upon  a  covenant, 
simply  the  execution  of  the  instrument  by  the  defendant.  (Starke  v. 
Cheeseman,  II.  524,  525,  n.  1;  Simmonds  v.  Parminter,  11.  527,  531,  n.  1; 
2  Chitty,  Pleading,  7th  ed.,  100  et  seq.  ;  and  see  especially  Lord  Holt's 
opinion  in  Gierke  v.  Martin,  11.  525,  526,  and  II.  527,  n.  1.) 

4.  Just  as  covenant  is  the  appropriate  remedy  upon  an  instrument  under  seal, 
and  assumpsit  the  appropriate  remedy  upon  a  simple  contract,  so  the 
normal  form  of  action  upon  a  bill  or  note  is  a  special  action  upon  the  case 
founded  upon  the  custom  of  merchants.  But  the  analogy  between  a  bill 
and  a  covenant  appears  from  the  fact  that,  although  an  action  of  debt  can- 
not properly  be  brought  upon  a  simple  contract  unless  the  defendant  has 
received  a  substantial  quid  pm  quo  (Langdell,  Cases  on  Contracts,  2d  ed., 
1012,  1014),  such  action  may  be  maintained  both  upon  a  covenant  to  pay 
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a  sum  certain,  and  upon  a  bill,  even  though  it  appear  that  the  defendant 
has  received  no  equivalent  for  his  signature,  as  in  the  case  of  accommo- 
dation paper.  (Sison  v.  Kidman,  II.  542.  The  cases  of  Milton,  11.  520, 
and  Welch  v.  Craig,  II.  532,  n.  1,  are  in  effect  overruled.) 
The  American  oases  permit  an  action  of  debt  by  any  holder  against  any 
prior  party  to  the  instrument,  e.g.,  by  payee  against  maker  or  acceptor 
(II.  538,  n.  1);  by  indorsee  against  maker  or  acceptor  (Raborg  o.  Peyton, 
II.  545,  547,  n.  1);  by  indorsee  against  drawer  or  indorser  (Onondaga 
Bank  v.  Bates,  II.  548,  549,  n.  2) ;  but  the  English  authorities  have  sanc- 
tioned the  use  of  debt  only  in  actions  between  a  payee  and  a  drawer  or 
maier  (Bishop  v.  Young,  II.  5-32,  538,  n.  1);  or  between  a;ii  indorsee  and 
his  immediate  indorser.  (\Vatkins  v.  Wake,  II.  540,  542,  n.  1 ;  II.  549, 
n.  2.) 

5.  Upon  principle,  assumpsit  ought  not  to  lie  upon  a  bill;  but  inasmuch  as 
the  courts  had  for  a  long  time  allowed  plaintiffs  to  declare  in  assumpsit 
in  cases  where  oi'iginally  debt  was  the  only  remedy,  it  is  not  surprising 
that  they  should  have  extended  the  remedy  by  assumpsit,  by  the  same 
fiction  of  a  promise  implied  in  law  to  the  case  of  bills  and  notes.  (II 
521.) 

Even  in  the  use  of  the  action  of  assumpsit  there  is  a  contrast  between  cases 
upon  bills  and  those  upon  simple  contracts,  a  contrast  explicable  only  by 
the  essential  difference  in  the  nature  of  the  two  obligations.  It  is  a 
general  rule  that  whenever  debt  will  lie  upon  a  simple  contract,  the 
plaintiff  may,  if  he  prefers,  declare  in  indebitatus  assumpsit.  But  a  general 
indebitatus  assumpsit  will  not  lie  upon  a  bill  or  note.  (Brown  v.  London, 
11.  523,  n.  2;  Welch  c.  Craig,  II.  532,  n.  1;  Hodges  v.  Steward,  L  294.) 
And,  of  course,  a  bill  or  note  will  not  support  any  of  the  usual  monej' 
counts.  (Bales  v.  Dicker,  II.  539  and  n.  1.)  The  American  authorities, 
to  the  contrary  (II.  539,  n.  1;  II.  544,  n.  1),  violate  the  most  fundamental 
principles  of  pleading  and  evidence.     (II.  539.) 

A  Bill  is  a  Merger,  absolute  or  temporary,  op  a  Pre-exist- 
ing Claim. 

6.  If  a  creditor  takes  from  his  debtor  an  instrument  under  seal  on  account  of 
the  debt,  the  debt  is  thereby  extinguished  or  merged  in  the  new  security. 
A  bill  or  note  operates  in  like  manner,  according  to  the  custom  of  mer- 
chants, as  a  merger  of  a  debt  for  which  it  is  given. 

It  is  a  curious  fact,  however,  that  while  the  decisions  can  be  supported  only 
upon  the  theory  that  a  negotiable  instrument  is  a  specialty,  the  courts 
have  not  given  full  effect  to  the  custom  of  merchants,  for,  although  a  biH 
may  be  given  in  full  satisfaction  of  a  debt  (Sard  v.  Rhodes,  II.  600,  602, 
n.  2),  even  though  the  debtor  is  the  only  party  to  it,  and  the  security  is  for 
a  smaller  amount  than  the  original  debt  (Sibree  v.  Tripp,  11.  603,  608, 
n.  2 ;  but  see  contra,  II.  603,  n.  2),  it  is  yet  held  generally  that  a  bill  given 
for  a  debt  is  presumptively  given  only  by  way  of  conditional  payment; 
so  that  if  the  new  secuiity  is  not  duly  honored,  the  creditor  may  renounce 
the  security,  and  resort  to  the  original  debt.  (Ward  v.  Evans,  II.  569,  571, 
n.  2  ;  Cohen  v.  Hale,  II.  627,  629,  n.  1.)  It  has  been  held,  indeed,  that  a 
creditor  may  retain  a  dividend  received  in  bankruptcy  upon  the  new  secur- 
ity, and  may  still  prove. for  the  old  debt  minus  the  dividend  received  {E2 
parte  Blackburne,  II.  582)  ;  but  this  position  seems  clearly  untenable. 
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This  doctrine  of  conditional  payment  is  not  only  foreign  to  the  ideas  of  mer- 
chants, but  it  if3  also  entirely  inconsistent  with  the  common-law  pi'inciple, 
that  a  cause  of  action  once  suspended  is  extinguished  (II.  612,  n.  1;  11. 
615,  n.  1),  notwithstanding  the  ingenious  attempt  of  Maule,  J.,  in  Bel- 
shaw  V.  Bush,  II.  609,  to  prove  the  contrary. 

In  some  jurisdictions  a  bill  is  presumptively  a  satisfaction  of  a  pre-existing 
debt  (II.  572,  n.  2),  and  if  there  is  a  conflict  between  the  laws  of  different 
jurisdictions,  the  law  of  the  place  of  transfer  governs.  ("Vancleef  v.  Ther- 
asson,  II.  630.) 

A  Bill  bars  temporarily  the  Action  upon  the  Old  Debt. 

7.  A  creditor  who  has  taken  a  bill  on  account  of  his  debt  cannot,  unless  the 
debtor  has  given  the  bill  fraudulently  (Stedman  v.  Gooch,  II.  574), 
maintain  any  action  or  garnishee  process  upon  the  debt  before  the  matu- 
rity of  the  bill.  (Kearslake  v.  Morgan,  II.  575,  578,  n.  3;  Belshaw  u. 
Bush,  II.  609,  615,  n.  1;  II.  629,  n.  1.)  But  if  the  paper  is  not  what  it 
purports  to  be,  e.  g.,  if  it  is  counterfeit  (Thomas  v.  Todd,  II.  633  and 
n.  1),  or,  as  it  is  held,  if  it  is  void  for  any  reason  (11.633,  634,  n.  1), 
the  creditor  may  repudiate  it  altogether,  and  resort  at  once  to  the  original 
debt.  It  seems  to  be  settled  law  also  that  a  creditor  has  the  same  privi- 
lege if  he  receives  the  notes  of  a  broken  bank.  (II.  634,  n.  4.)  In  some 
jui'isdictions,  however,  the  creditor  must  first  return  the  repudiated  bill 
to  his  debtor,  but  in  others  it  is  held  that  a  creditor  need  not  return  an 
absolutely  worthless  bill.     (II.  634,  n.  7.     See  infra,  §  9.) 

Laches  of  Creditor  in  collecting  the  New  Security. 

8.  If  the  debtor  is  a  party  to  the  new  security  as  drawer  or  indorser,  a  cred- 
itor who  fails  to  exercise  the  diligence  necessary  to  charge  his  debtor  upon 
the  new  security  loses  also  all  remedy  upon  the  original  debt  (Bridges 
V.  Berry,  II.  584,  585,  n.  2;  Manwaring  w.  Harrison,  JI.  264); 

and  the  rule  is  the  same  even  though  the  bill  is  given  only  by  way  of  col- 
lateral security  for  the  debt.     (Peacock  v.  Pursell,  II.  621,  623,  n.  1.) 

A  check  taken  from  the  drawee  of  a  draft  in  payment  thereof,  it  is  held, 
must  be  presented  the  day  it  is  received,  or  the  drawer  of  the  draft  will 
be  discharged.  (Smith  v.  Miller,  II.  313.)  But  it  is  difficult  to  see  why 
the  holder,  having  the  option  of  money  or  a  check  of  the  drawee,  does  not 
discharge  the  drawer  of  the  draft  by  taking  the  check  without  more. 
(Vernon  v.  Boverie,  II.  568.) 

9.  If  the  debtor  simply  transfers  by  delivery  paper  negotiable  in  that  mode, 
e.  g.,  bank  notes,  and  the  bank  at  the  time  of  transfer  is  insolvent,  the 
creditor  cannot  resort  to  the  original  debt  unless  he  offers  to  return  the 
paper  in  a  reasonable  time;  but  he  need  not  present  the  paper  for  payment 
(Camidge  v.  Allenby,  II  587,  594,  n.  2),  nor  give  the  usual  notice  of  dis- 
honor. (Henderson  v.  Appleby,  II.  594,  595,  n.  1.)  The  anomaly  of  this 
rule  would  have  been  avoided  if  the  courts  had  given  effect  to  the  custom 
of  merchants,  and  decided  that  the  debt  was  merged  absolutely  in  the 
bank  note,  but  that  the  debtoi-  impliedly  warranted  that  the  paper  was 
redeemable  at  the  time  of  transfer. 

10.  If  a  creditor  is  content  to  take  in  payment  of  his  debt  paper  to  which 
his  debtor  is  not  a  party  either  as  maker  or  holder,  he  might  fairly  enough 
be  said  to  exchange  the  obligation  of  his  debtor  for  that  of  other  persons. 
(Compare  Vernon  r.  Boverie,  11.  .568.)     But,  according  to  some  decisions, 
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a  creditor  in  such  a  case  may  sue  upon  the  original  debt  the  moment  the 
new  security  is  dishonored,  without  giving  the  debtor  any  notice  of  dis- 
honor (Swinyardj).  Bowes,  I.  586,  587,  n.  1;  11.  627,  n.  1); 
■while  in  other  cases  it  has  been  decided  the  debtor  can  be  sued  only  after 
the  exercise  of  the  measure  of  diligence  which  would  be  necessary  to 
charge  an  iudorser.     (Smith  v.  Mercer,  II.  623.) 

Losa  of  the  new  Security. 

11.  No  action  can  be  maintained  upoij  the  old  debt  if  the  new  security  is  lost 
or  destroyed.     (Crowe  v.  Clay,  II.  616,  620,  n.  1.) 

But  the  rule  is  otherwise  in  the  United  States.     (II.  620,  n.  1.) 
Negotiation  of  the  new  Security. 

12.  A  creditor  who  has  taken  a  bill  for  his  debt  cannot,  after  the  dishonor  of 
the  bill,  maintain  an  action  upon  the  old  debt  unless  he  is  the  holder  of 
the  bill  at  the  time  he  begins  his  action.  (Small  v.  Jones,  II.  631, 
632,  n.  1.) 

Alteration  of  the  new  Security. 

13.  If  the  new  security  has  been  altered  in  such  a  way  as  to  deprive  the 
debtor  of  any  right  to  sue  prior  parties  to  the  instrument  in  the  event  of 
his  taking  it  up,  the  creditor  cannot  resort  to  the  original  debt.  (Alder- 
son  V.  Langdale,  II.  596.) 

But  if  the  alteration  does  not  deprive  the  debtor  of  his  recourse  to  prior 
parties  the  creditor  may,  it  is  held,  proceed  upon  the  original  considera- 
tion (Atkinson  v.  Hawdon,  II.  598,  600,  n.  2) ;  unless  the  alteration  was 
the  fraudulent  act  of  the  creditor.     (II.  600,  n.  2.) 

A  Bill  or  Note  is  valid  without  a  Consideration. 

14.  It  is  frequently  stated  in  the  books  that  as  between  the  immediate  parties 
to  a  bill  or  note  a  consideration  is  necessary  to  the  validity  of  the  obliga- 
tion. This  notion,  it  is  submitted,  is  erroneous  upon  principle,  and  also 
upon  the  authqrities ;  for  although  it  must  be  conceded  that  the  courts 
have  sanctioned  the  defense  of  absence  of  consideration  in  certain  cases, 
these  decisions  should  be  regarded  as  anomalous  exceptions  to  the  rule  that 
a  bill,  being  in  the  nature  of  a  specialty,  is  obligatory  without  a  consid- 
eration, rather  than  as  illustrations  of  the  opposite  doctrine,  that  a  bill, 
being  a  simple  contract,  requires  a  consideration  to  support  it. 

15.  The  result  of  the  authorities  may  be  stated  as  follows  :  — 

Bill  given  in  Payment  of  a  Debt, 
(a)  A  person  who  executes  or  indorses  to  his  creditor  a  bill  or  note  payable 

at  a  future  day,  in  payment  of  his  own  debt  or  the  debt  of  a  third  person, 

may  be  sued  upon  the  new  security.     (Popplewell  v.  Wilson,  II.  635; 

Eidout   V.   Bristow,  II.    642;    Sowerby    u.    Butcher,    II.   646;    Baker    u. 

Walker,  II.   657,  660,  n.  2;  Mull  v.  Van   Trees,  II.  684.)     The  case  of 

Nelson  v.  Serle,  II.  650,  which  seems  contra,  is  distinguishable,  as  the  new 

security  was  not  negotiable,  and  therefore  not  a  specialty. 
The  rule  is  the  same  when  the  new  security  is  payable  on  demand.     (Childs 

V.  Monins.  II.  636,  638,  n.  3;  Currie  v.  Misa,  I.  624,  semble ;  Sison  y. 

Kidman,  II.  542;  see  s.c.  3  M.  &  Gr.  810.) 
The  case  of  Crofts  v.  Beale,  II.  664,  seems  to  be  contra,  but  in  that  case 

the  note  was  not  negotiable,  and  has  been  on  that  ground  distinguished, 

(Currie  i;.  Misa,  I.  624.) 
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The  maker  of  a  note  is  bound  to  pay  it  also,  even  though  the  amount  speci- 
fied therein  far  exceeds  his  original  liability.     (Dean  v.  Carruth,  II.  708, 
Worth  V.  Case,  II.  711,  n.  1.) 
BUI  given  for  Accommodation. 
(h)  One  who  has  signed  a  bill  or  note  for  the  accommodation  of  another 
may  be  sued  by  a  holder  to  whom  the  party  accommodated  has  transferred 
the  paper,  either  in  payment  of  a  debt  due  to  the  holder  (Cook  v.  Long, 
11.656); 
or  merely  as  collateral  security  for  such  debt.     (Grocers'  Bank  v.  Penfield, 
II.  685.    But  see  Courtney  v.  Doyle,  II.  682.) 

Bill  given  for  a  Debt  barred  by  Lapse  of  Time  or  Bankruptcy. 

(c)  A  creditor  may  sue  his  debtor  upon  a  bill  or  note  given  for  a  debt 
barred  by  the  statute  of  limitations.  (Latouche  v.  Latouche,  II.  667; 
Mull  V.  Van  Trees,  II.  684.) 

Or  by  a  discharge  in  bankruptcy.     (Brix  v.  Braham,  II.  639.) 
Bill  given  for  an  Equitable  Claim. 

(d)  A  creditor  may  sue  upon  a  bill  given  by  a  person  for  a  liability  enforce- 
able only  in  a  court  of  equity.  (Latouche  v.  Latouche,  II.  667,  669, 
n.  1.) 

Bill  given  for  a  void  Claim. 

(e)  A  creditor  may  sue  upon  a  bill  or  note  given  by  a  person  for  a  claim 
void  for  illegality,  e.  g.,  gaming,  usury,  and  the  like.  (Oulds  v.  Harri- 
son, I.  766,  770,  n.  3;  Kent  v.  Walton,  IL  678.) 

Bill  given  for  Claim  not  enforceable  under  the  Statute  of  Frauds. 

(/")  A  creditor  may  sue  upon  a  bill  or  note  given  by  a  person  for  a  claim 
not  otherwise  enforceable  because  of  the  statute  of  frauds.  (Jones  v. 
Jones,  II.  654.) 

Bill  given  for  a  Consideration  moving  from  a  Stranger. 

(^)  A  payee  may  sue  a  drawer  or  maker  although  the  consideration  received 
by  the  drawer  or  maker  moved  from  a  third  person.  (Munroe  v.  Bordier, 
II.  660;  Horn  v.  Fuller,  II.  680.) 

Bills  signed  by  successive  Indorsers  as  Cosureties. 

(h)  If  several  persons  successively  indorse  a  bill  or  note  for  the  accommoda- 
tion of  a  third  person,  and  any  of  them,  except  the  person  first  indorsing, 
afterwards  takes  up  the  bill,  the  party  so  taking  up  the  bill  may  sue  the 
prior  indorser  or  indorsers  upon  the  bUl,  although  to  prevent  circuity  of 
action  the  amount  recoverable  will  be  limited  to  the  amount  due  from  the 
party  sued  by  way  of  contribution.  (Woodward  v.  Severance,  II.  681, 
682,  n.  4.) 

16.  In  none  of  the  preceding  classes  of  cases  is  it  possible  to  find  a  common 
law  consideration  to  support  the  defendant's  obligation  as  a  simple  con- 
tract, but  they  are  all  consistent  with  the  theoij  that  a  bill  is  a  mercan- 
tile specialty. 

Furthermore,  the  practice  of  declaring  upon  a  bill  without  any  averment  of 
a  consideration  can  be  explained  only  by  the  fact  that  no  consideration  is 
necessary  to  create  the  obligation. 

17.  On  the  other  hand  it  must  be  conceded  that  no  action  can  be  maintained 
by  the  donor  against  a  party  who  executes  or  indorses  a  bill  either  as  a 
gift  inter  vivos,  or  as  a  donatio  mortis  causa.  (Holliday  v.  Atkinson,  IL 
640,  641,  n.  1  ;  Hewitt  v.  Kaye,  H.  669,  671,  n.  2.) 
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This  exceptional  doctrine  was  unknown  in  the  time  of  Blackstone,  ancl  has 
been  criticised  by  very  high  authority.  (II.  641,  n.  2.)  Furthermore,  this 
doctrine  was  actually,  although  perhaps  not  intentionally,  disregarded  in 
two  recent  cases.  (Bromley  v.  Brunton,  II.  671;  Rolls  v.  Pearce,  II. 
674.) 

The  Doctrine  of  Mutual  Assent  as  applied  to  Simple  Con- 

TKACTS    IS   inapplicable    TO    A    BOND    OR   A    BiLL   OR    NOTB. 

18.  An  offer  cannot  ripen  into  a  simple  contract  until  communicated  to  and 
accepted  by  the  offeree,  nor  will  the  communication  and  acceptance  be 
effectual  unless  they  take  place  before  the  death  of  the  offerer. 
A  bond  or  a  bill  or  note  differs  from  a  simple  contract  in  both  these  re- 
spects, e.  g.,  — 
A  bill  may  be  delivered  as  an  escrow,  and  takes  effect  upon  the  fulfilment 
of  the  condition  without  a  delivery  or  communication  to  the  payee.     (II. 
711,  li.  1,  last  IT.) 
And  a  payee  may  recover  upon  a  note,  although  not  aware  of  its  existence 
until  after  the  maker's  death.      (Dean  v.   Carruth,  II.  708;  Worth  v. 
Case,  11.  711,  n.  1.) 

The  Section  op  the  Statute  op  Frauds  relating  to  Guaran- 
tees  DOES  NOT  APPLY  TO   BONDS   OR   BiLLS. 
19.  Neither  an  accommodation  maker,  acceptor  (Casey  v.  Brabason,  II.  713, 
714,  n.  1),  drawer,  or  indorser  (O'Donnell  v.  Smith,  II.  712  and  n.  1),  can 
resist  payment  on   the   ground  that   his  promise  is  to  pay  the  debt  of 
another,  and   that   no   consideration   therefor  is   expressed   in   writing. 
(And  see  particularly  Steele  v.  McKinlay,  5  App.   Cas.  754,  770.) 
A  Bill  is  a  Chattel.     (See  Chattels.) 

A  Bill  is  extinguished  in  the  same  Mode  as  a  Bond.     (See 
Extinguishment,  §  1.) 
STAMP  LAWS. 
Violation  of,  is  a  real  defense.     (Depensbs,  §  3  (J)-) 
Evasion  of,  bars  an  action  by  a  holder  for  value.     (Purchase  for  Value, 
§6.) 
STATES. 

Bills  drawn  and  payable  in  different,  are  foreign.     (II.  114,  n.  1.) 
STATUTE  OF  FRAUDS.     (See  Frauds.) 
STATUTE  3  &  4  ANNE. 
Is  declaratory.     (Transfer,  §  4.) 
Applies  to  foreign  notes.     (Transfer,  §  4.) 
STRANGER. 
Indorsement  by  a.     (Indorsement,  §§  13-15.) 
Payment  by  a.     (Payment  supra  Protest;  I.  832,  n.  1.) 
SUNDAY. 
Effect  of,   upon  time  of  presentment.      (Presentment   for   Payment, 

§3.) 
Effect  of,  upon  time  of  notice  of  dishonor.     (Notice  of  Dishonor.  §  12.) 
Evasion  of  Sunday  law  is  a  personal  defense  (Defenses,  §  5),  and  is  no 
bar  to  an  action  by  a  purchjCser  for  value  without  notice.     (Purchase 
for  Value,  §  4.) 
Transfer  on,  is  valid.    (Indorsement,  §  3.) 
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SDPKA  PROTEST.     (See   Acceptance   for   Honor;  Payment  supra 
Protest.) 

SURETY.     (II.  20,  n.  1.     See  Securities.) 
Is  discliarged  by  release  or  time  given  to  the  principal.    (Defenses,  §  5.) 
Successive  iudorsers  entitled  to  contribution  if  co-sureties.      (SPECiALiy, 
§15  (A).) 

SURVIVORSHIP. 

Among  partners.     (Transfer,  §  13.) 

SUSPENSION. 

A  bill  is  a  suspension  of  right  of  action  or  claim  for  which  it  is  given. 
(Specialty,  §  7.) 


T. 

TAXATION. 

Where  property  in  bills  is  taxable.     (Chattels,  §  8.) 
TENDER. 

Plea  of.    (Acceptor  and  Maker,  §  11;  Dravs-er  and  Indorsee,  §  5.) 

What  is  legal.    (Formal  Requisites,  §§  11,  12.) 
TIME. 

Of  notice.    (Notice  of  Dishonor,  §§  7-19.) 

Of  presentment.     (Presentment  for  Acceptance,   §2;   Presentment 
FOR  Payment,  §§  2-10.) 

Of  payment.     (Acceptor  and  Maker,  §  15;  Drawkr  and  Indorsee, 
§6.) 

TITLE.     (See  Transfer;  Purchase  for  Value;  Overdue  Paper,  §3.) 
TRANSFER.     (See  also  Purchase  for  Value  without  Notice.) 
What  Bills  and  Notes  are  Negotiable. 

1.  All  bills  and  notes  payable  either  to  order  or  to  bearer  are  negotiable. 

Paper  payable  to  Bearer. 

2.  It  was  at  one  time  held  that  a  bill  or  note  payable  to  bearer  was  not  nego- 
tiable (Hodges  V.  Steward,  I.  294;  Nicholson  v.  Sedgwick,  I.  295,  296, 
n.  2) ;  but  these  cases  were  long  since  overruled  in  Grant  v.  Vauglian,  I. 
299,  which  has  been  followed  generally  in  this  country.     (I.  311,  n.  1.) 

3.  A  bill  payable  to  an  inanimate  object,  e.g.,  to  "  Bills  Payable,"  or  to 
"  1658,"  is  reasonably  to  be  interpreted  as  a  bill  payable  to  bearer. 
(Mechanics'  Bank  v.  Straiten,  I.  574,  576,  n.  3;  Willets  v.  Phoenix  Bank, 
II.  736.)  The  same  interpretation  has  been  given  also  to  a  bill  payable 
to  a  fictitious  payee  (Minet  v.  Gibson,  I.  419,  428,  last  If  of  note) ;  but 
the  criticism  of  this  view  in  the  dissenting  opinion  of  Eyre,  C.  B.  (I.  421- 
429),  seems  to  be  well  founded. 

Promissory  Notes. 

4.  The  courts,  under  the  influence  of  Lord  Holt,  maintained  that  only  bills 
of  exchange  were  negotiable,  and,  therefore,  while  it  was  conceded  that 
an  indorsed  note  was  a  bill  of  exchange  as  between  the  indoi'ser  and  sub- 
sequent parties,  it  was  held  that  the  indorsee  could  acquire  no  title  as 
against  the  maker.  (Buller  v.  Cripps,  I.  296.)  Lord  Holt's  disregard  of 
the  custom  of  merchants  led  to  the  enactment  of  the  statute  of  3  &  4  Anne, 
c.  IX.  §§  1-3;  I.  298,  by  which  the  negotiability  of  promissory  notes  was 
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completely  established.     This  statute  may  be  fairly  regarded  as  declarar 
tory.     (Goodwill  v.  Robarts,  II.  753,  762.) 
The  statute  has  been  held  to  include  foreign  notes.    (Milne  v.  Graham,  I. 
312.) 

Words  of  Negotiability. 

5.  No  bill  or  note  is  negotiable  unless  it  is  payable  to  order  or  to  bearer,  or 

contains  words  of  like  efiect.     (Robinson  v.  Brown,  I.  313  and  n.  1.     See 
supra,  §  3.)     But  corporate  bonds,  payable  to  A.  or  assigns,  are  negotiable- 
(n.  774,  775,  n.  1 ;  Porter  v.  Janesville,  3  Fed.  Rep.  617.) 
Mode  op  Transfer. 
Indorsement. 

6.  The  title  to  a  bill  or  note  payable  to  order  can  regularly  be  transferred 
only  by  indorsement.  (Prev6t  v.  Abbott,  I.  331,  332,  n.  1.  See, 
however,  infra.  §§  11,  13.) 

7.  A  delivery,  however,  without  indorsement,  passes  the  beneficial  interest 
in  the  instrument;  the  transferee  may,  therefoi-e,  acquire  the  legal  title 
by  a  subsequent  indorsement  of  the  transferor,  although  then  a  bankrupt 
(Smith  V.  Pickering,  I.  331  and  n.  l),or  a  married  woman  (I.  337,  n.  1), 
or  of  his  representative  in  the  event  of  his  death.  (Watkins  v.  Maule,  I. 
332,  337,  n.  1.)  Indeed,  the  transferee,  as  cestui  que  trust,  may  in  equity 
compel  an  indorsement  in  such  cases. 

8.  But  a  delivery  without  indorsement  does  not  authorize  the  transferee,  as 
agent,  to  write  an  indorsement  in  the  name  of  the  transferor  (Harrop  v. 
Fisher,  I.  337),  nor  to  convert  the  indorsement  to  his  assignor  into  an 
indorsement  to  himself,  by  substituting  his  own  name  for  that  of  his 
assignor.     (Grimes  v.  Piersol,  I.  348.) 

9.  A  delivery  without  indorsement  is  but  the  assignment  of,  an  equitable 
interest.  .  Accordingly,  even  a  purchaser  for  value  without  notice  acquires 
thereby  no  greater  interest  therein  than  that  of  his  assignor  (Edge  v. 
Bumford,  I.  339),  and  the  position  of  the  transferee  is  the  same,  although 
the  bill  is  subsequently  indorsed  to  him,  if,  before  such  indorsement, 
either  the  bill  becomes  due  or  he  has  notice  of  equities  against  his  assignor. 
(Whistler  v.  Forster,  I.  340,  345,  n.  1.) 

Delivery. 

10.  The  title  to  paper  payable  to  bearer,  or  indorsed  in  blank,  may  be  trans- 
ferred by  delivery  merely,  even  though  there  are  subsequent  special  in- 
dorsements.    (Smith  V.  Clarke,  I.  315  and  n.  1.) 

11.  A  delivery  without  indorsement  passes  the  title  to  any  one  who  takes  up  a 
bill,  whether  a  prior  holder  (Death  v.  Serwonters,  I.  314;  Devlin  v. 
Brady,  I.  328) ; 

or  a  stranger  taking  it  up  for  honor  (Martens  v.  Winnington,  I.  886, 
887,  n.),  irrespective  of  the  mode  of  its  previous  transfer. 

12.  Subject  to  the  qualification  stated  in  the  next  section  delivery  is  in  all  cases 
indispensable  to  the  acquisition  of  the  title  to,  and  consequent  right  of 
action  upon  a  bill  or  note.     (Emniett  c.  Tottenham,  I.  316,  319,  n.  1.) 

The  case  of  Gage  v.  Kendall,  I.  326  (see  also  I.  327,  n.  3),  is  contra;  but  a 
decision  in  which  it  was  held  that  a  plaintiff  might  maintain  an  action  upon 
a  note  although  he  had  no  interest  in  it,  either  legal  or  equitable,  is  too 
clearly  erroneous  to  call  for  criticism.  Furthermore,  this  case  is  no  longer 
law  in  New  York.     (Hays  v.  Hathorn,  74  N.  Y.  486.)    The  doctrine  of 
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Ord  u.  Portal,  I.  316,  that  "  an  indorsement  in  blank  conveys  a  joint  right 
of  action  to  as  many  as  agree  in  suing  upon  the  bill,"  is  not  inconsistent 
■with  the  i-ule  requiring  a  delivery,  for  in  that  and  similar  cases  the  posses- 
sion of  one  was  the  possession  of  all.  Robinson  v.  Crandall,  I.  325,  too, 
can  be  supported,  the  qiiestion  of  jurisdiction  being  disregarded,  on  the 
ground  of  a  constructive  delivery  by  the  plaintiff  as  executor  to  himself 
in  his  personal  capacity. 

Transfer  by  Operation  of  Law. 

13.  In  some  cases  a  bill  or  note  may  be  transferred  without  either  indorse- 
ment or  actual  delivery. 

Thus,  by  the  death  of  the  holder  of  a  bill,  the  title  thereto,  like  that  of  his 

other  chattels,  vests  by  operation  of  law  in  his  representative.     (Stone  v. 

Eawlinson,  I.  386,  389,  n.  1.) 
And  by  the  same  principle  the  negotiable  paper  held  by  a  bankrupt  passeg 

to  his  assignee  in  bankruptcy  (Smith  v.  De Witts,  I.  611  and  n.  1),  unless 

the  paper  was  made  for  the  accommodation  of  the  bankrupt.    (Wallace  v. 

Hardacre,  I.  392,  393,  n.  2.) 
And  paper  held  by  a  feme  sole  vests  by  her  marriage  in    her  husband. 

(McNeilage  v.  Holloway,  II.  694,  697,  n.  1.) 
And  paper  held  by  partners  vests  upon  the  death  of  any  one  or  more  of  them 

in  the  survivors.     (Johnson  v.  Berlizheimer,  84  111.  54.) 
By  whom  the  Transfer  should  be  made. 

14.  Only  he  who  has  the  title  to  a  bill  or  note  can  transfer  it.  (For  the  exception 
in  favor  of  a  purchaser  for  value  without  notice,  see  Pdrchase  for 
Value  without  Notice,  §§  1,  3.)  If  the  bill  is  held  by  sevei-al  jointly, 
all  must  transfer,  and  if  the  transfer  is  by  indorsement  the  indorsement 
must  be  in  the  name  of  all  (Carvick  v.  Vickeiy,  I.  389,  391,  u.  1 ;  Esta- 
brook  V.  Smith,  I.  396,  397,  n.  2),  even  though  they  are  partners  (I.  397, 
n.  1),  or  executors.     (I.  391,  n.  1.) 

But  any  one  of  several  executors  may  indorse  a  note  payable  to  their  tes- 
tator.    (I.  391,  n.  1.) 

15.  As  the  title  to  a  bill  vests  by  the  death  of  its  owner  in  his  representative, 
the  latter,  and  the  latter  only,  can  transfer  it.  (Stone  v.  Rawlinson,  I. 
386,  389,  n.  1.) 

16.  On  the  same  principle  negotiable  paper  held  by  a  bankrupt  is  transferable 
after  the  bankruptcy  only  by  the  assignee.  (Smith  v.  De  Witts,  I.  611 
and  n.  1.     See  Purchase  for  Valuf,,  §  1.) 

But  this  principle  has  no  application  to  paper  in  which  the  bankrupt  had  no 
beneficial  interest,  for  such  paper  does  not  pass  to  his  assignee.  (Wallace 
V.  Hardacre,  I.  392,  393,  n.  2.) 

17.  Similarly  the  husband  only  can  transfer  negotiable  paper  executed  to  his 
wife  after  her  marriage,  or  held  by  her  at  the  time  of  her  marriage. 
(Mason  v.  Morgan,  I.  394,  395,  n.  2;  Connor  v.  Martin,  I.  395,  u.  2; 
Barlow  v.  Bishop,  I.  458.) 

Cotes  V.  Davis,  I.  393,  was  decided  in  accordance  with  this  principle,  but 
the  facts  of  the  case  form  a  very  slender  basis  for  the  presumption  made 
by  the  court  that  the  wife  was  authorized  by  the  husband  to  indorse  the 
note  in  his  behalf,  but  in  her  own  name. 

18.  An  infant  may  transfer  a  bill  (Grey  v.  Cooper,  I.  417  and  n.  3),  al- 
though he  may  of  course  avoid  the  transfer  at  any  time  before  its  subse- 
quent transfer  to  a  purchaser  for  value  without  notice. 
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Transfer  in  Trust  for  the  Transferor. 

19.  The  legal  title  to  a  bill  or  note  may  be  transferred  to  one  simply  to  enable 
him  to  bring  an  action,  the  transferor  retaining  the  beneficial  interest. 
(Law  V.  Parnell,  I.  320,  323,  n.  1.) 

And  as  the  pledgee  of  a  biU  is  intended  to  have  the  right  of  enforcing  its 
payment  by  action,  the  pledge  of  a  bill,  unlike  the  pledge  of  other  chat- 
tels, transfers  the  legal  title,  the  pledgee  holding  any  surplus  he  may 
recover  beyond  his  own  debt  for  the  benefit  of  the  pledgor.  (I.  324, 
n.  1.) 

Fraudulent  and  Illegal  Transfers. 

20.  As  between  the  immediate  parties,  fraud  and  illegality  in  the  transfer  of 
bills  and  notes  are  attended  by  the  same  consequences  as  in  the  transfer 
of  other  chattels. 

Accordingly,  a  fraudulent  transferee  of  a  bill  acquires  a  title  which  is  good 
until  the  transferor  asserts  his  right.   (Prouty  o.  Roberts,  I.  353  and  n.  2.) 

21.  A  transfer  on  Sunday,  though  unlawful,  passes  the  title  irrevocably.  (I. 
352,  n.  3.) 

But  when  the  illegal  transfer  is  made  absolutely  void,  no  title  and  no  right 
of  action  passes  to  the  transferee.  (Strong  v.  Tompkins,  I.  350,  352, 
n.  3.) 

22.  The  indorsement  of  a  bill,  though  for  less  than  its  face  value  after  deduct- 
ing the  legal  discount,  is  not  a  loan,  but  a  sale.  There  is,  therefore,  no 
usury  in  such  a  transaction  (Cram  v.  Hendricks,  II.  202;  Usury),  and 
the  decision  in  Parr  v.  Eliason,  I.  455,  was  correct,  although  denied 
to  be  law  in  Lowes  v.  Mazzaredo,  I.  473. 

VKANSFEROR   BY  DELIVERY,   OBLIGATION    OP.      (See   Indorsee 
WITHOUT  Recourse.) 

A  transferor  by  delivery  cannot  be  charged  upon  the  instrument,  inasmuch 
as  his  name  does  not  appear  thereon  (Bank  of  England  v.  Newman,  II. 
102  and  n.  2) ;  but  his  transfer  being  in  effect  a  sale,  he  is  responsible  to 
his  transferee  and  subsequent  holders  for  the  validity  of  the  title  and  the 
genuineness  of  the  instrument  which  he  purports  to  sell.    (II.  242,  u.  1.) 

If,  however,  the  instrument  was  actually  signed  by  the  parties  whose  names 
it  bears,  and  has  not  been  materially  altered  before  its  transfer  by  the 
defendant,  the  latter,  in  the  absence  of  fraud,  does  not  guarantee  that  the 
paper  is  free  from  defenses  in  favor  of  prior  parties.  But  the  authorities 
on  this  point  are  conflicting.     (II.  242,  n.  1,  last  TT-) 

As  to  the  effect  of  a  transfer  by  delivery  in  payment  of  a  pre-existing  debt, 
see  Specialty,  §§  9,  10. 
TROVER.     (Chattels.) 

Lies  for  conversion  of  a  bill.      (Chattels,  §  2;  Acceptor  and  Maker, 
§  5.) 
TRUST  AND  TRUSTEES. 

Purchaser  for  value  without  notice  before  maturity  takes  title  discharged  of 
a  trust.    (Purchase  for  Value,  §  4.) 

Transferee  after  maturity  takes  subject  to  all  trusts.  (Overdue  Paper, 
§§4,  6.) 

Addition  of  "trustee  "  to  the  signature  does  not  make  an  indorsement  re- 
strictive.    (I.  708,  n.  1.) 
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TRUSTEE  PROCESS. 
Whether  an  indorsement  in  trust  is  restrictive.    (Indorsement,  §§  6-8.) 
How  far  bills  are  subject  to.     (Chattels,  §  7.) 

A  debt  for  -which  a  bill  has  been  given  as  conditional  payment  cannot  be 
attached  upon,  until  the  bill  is  dishonored.     (Specialty,  §  7.) 


U. 

USAGE. 
Evidence  of,  as  to  days  of  grace.    (Woodruff  v.  Merchants'  Bank,  11.  295, 

297,  n.  1 ;  Bowen  v.  Newell,  11.  299,  300.) 
Evidence  of,  as  to  re-exchange.     (Suse  v.  Pompe,  II.  173,  177.) 
Evidence  of,  as  to  presentment  by  a  notary's  clerk.     (Presentment  for 

Payment,  §  15.) 

USURY. 
Is  a  real  defense.     (Defenses,  §  3,  b.) 
Bars  an  action  by  a  holder  for  value  (Purchase  for  Value,  §  6);  but 

such  a  holder  may  recover  upon  a  new  note  given  in  payment  of  the  old 

note.     (Kent  v.  Walton,  II.  678.) 
Discount  of  a  bill  by  an  indorsee  for  less  than  its  face  value  is  not.     (Cram 

V.  Hendricks,  II.  202,  205,  n.  6;  Transfer,  §  22.) 
Discount  of  an  accommodation  bill  or  note  is  not.     (Moore  v.  Baird,  I.  569, 

570,  n.  3.    But  see  contra,  Whitten  v.  Hayden,  573,  574,  n.  4.) 


V. 

VALUE.    (See  Purchase  for  Value,  §§  8,  9.) 

"VALUE  RECEIVED." 
Not  essential  to  bill.     (I.  19,  n.  3.) 

VENUE. 
May  be  changed  in  an  action  upon  a  bUl.    (Chattels,  §  5.) 

W. 
WAIVER. 
Of  acceptance  means  what.     (II.  Ill,  n.  1;  U.  149,  n.  1.) 
Of  presentment,  protest,  and  notice.    (Diligence  dispensed  with,  when, 

§6.) 
Of  legal  defenses  in  a  note  does  not  destroy  its  negotiabOity.     (Formal 

Requisites,  §  17.) 
When  a  bill  taken  on  account  of  a  debt  is  a  waiver  of  a  lien.  (II.  572,  n.  2.) 

WAR. 

Excuses  delay  in  presentment   (Presentment  for  Payment,  §  6)  and 
notice.     (Notice  of  Dishonor,  §  14.) 

WAREHOUSE   RECEIPTS.     (See  11.  783.) 

WARRANT  OF  ATTORNEY. 

note  containing,  is  negotiable.     (Formal  Requisites,  §  17.) 
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WAKRANTT. 

Transfer  by  delivery,  or  indorsement  without  recourse,  is  a  warranty  of 
title  and  genuineness.      (Indorsee  without  Rbcoubse;  Teansfeeob 
BT  Delivery.) 
Whether  transfer  of  a  bank  note  is  a  warranty  that  it  is   redeemable. 
(Specialty,  §  9.) 
WIFE.     (See  Coveetuee.) 

WITHOUT  RECOURSE.     (Indorsement,  §§  2,  3;   Indoeser  without 
Recourse.) 
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